Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


k 


EEPORTS 


OF 


CASES    DECIDED 


BT  THB 


ENGLISH  COURTS, 


WITH 


NOTES  AND  REFERENCES  TO  KINDRED  CASES 

AND  AUTHORITIES. 


BT 

NATHANIEL   C.   MOAK, 

CottDMlIor  ftt  Lftw. 


VOLUME   VL 


OOHTAIHIHO 

I 

LAW   REPORTS, 

4  ADMIRALTY  AND  BCCLESIABTIOAL,  ppc 

5  CHANCERY  APPEALS,  pp.  467-708. 
8  COMMON  PLEAS,  pp.  300-M6. 

12  OOX«S  CRIMINAL  CASES,  pp.  447-099. 
16  EQUITY  CASES,  pp.  1-668. 
8  EXCHEQUER,  pp.  216-940. 

6  HOUSE  OF  LORDS,  pp.  10»-264. 

8  PROBATE  AND  DIVORCE,  pp.  66-106. 

8  QUEEN'S  BENCH,  pp.  818-468. 

9  SCOTCH  AND  DIVORCE  APPEALS,  pp.  800^0. 


w    » 


•  •      •     '-'  :  •.  *  ,•      .     : :-;  r-;   -".  !..  \: 


ALBANY,    N.  Y.  : 

WILLIAM    GOULD    &    SON, 

LAW  PUBLISHERS  AND  BOOK8BLLBB8. 


359761 


«  •  *  »    •■ 

•        •     •    » 


•  «     •  *  •    • 


•      t 

«      • 


■.     •  k  • 


•     • 


•  ^  • 


•  •         •         • 

•  •  •  • 


NAMES  OF  THE  JUDGES, 

or  THS 

ft 

SEVERAL  COURTS  IN  ENGLAND. 

DCRINQ    THE  TIME  OP  THE  DECISION  OP  THE  CASES  REPORTED 

IN  THE  PRESENT  VOLUME/ 


*  •' 


QUEEN'S  BENCH. 

The  Kight  Hon.  Sir  Alexander  James  Edmund  CocKBUBN,Bart.,  Ch.  J. 

Sir  Colin  Blackburn,  Knt. 
Sir  John  Mellor,  Knt. 
Sir  Robert  Lush,  Knt. 
Sir  Richard  Quain,  Knt 
Sir  Thomas  Diokson  Archibald,  Knt 

COMMON  PLEAS. 

TheRight  Hon.  Sir  William  Bovill,  Knt.  Cb.  J.' 
The  Right  Hon.  Sir  John  Duke  Coleridge.^ 

Sir  Henrt  Singer  Keating,  Knt. 

Sir  William  Baliol  Brett,  Knt. 

Sir  Robert  Grove,  Knt. 

Sir  George  Denman,  Knt 

Sir  George  Essex  Hontman,  Bart. 

COURT  0^  EXCHEQUER. 

The  Right  Hon.  Sir  Fitz  Rot  Kelly,  Knt.,  C.  B. 

Sir  Samuel  Martin,  Knt.'^ 

Sir  George  William  Wilshere  Bramwell,  Knt 

Sir  GiLLERY  PiGOT,  Knt 

Sir  Anthony  Cleasby,  Knt. 

Sir  Charles  Edward  Pollock,  Knt 

Sir  Richard  Paul  Amphlett.^ 

Right  Hon.  Sir  Lord  Selbourne,  Lord  Chancellor.^ 

'  Tlie  changes  of  judges  in  England  have,  as  a  matter  of  convenience,  heen 
brought  down  to  the  time  of  pablication  instead  of  ending  with  the  past  year. 
Some  of  the  new  judges  may  not  have  sat  in  any  of  the  cases  herein  reported. 

'  lx>rd  Chief  Justice  Bovill  died  Nov.  1,  1878.  8  Law  Jour.,  657;  56  Law 
Times,  27. 

'  Sir  John  Duke  Coleridge  was  appointed  Chief  Justice  of  the  Common  Pleas, 
Nov.  19, 1873.     8  Law  Jour.,  691.  709  ;  56  Law  Times.  15, 27. 

*  Baron  Martin  resigned  January  5, 1874.    56  Law  Times,  174 ;  9  Law  Jour.,  19. 

*  Richard  Paul  Amphlett,  Q.C.,  was  appointed  Baron  of  the  Court  of  Ex- 
clieqner,  to  succeed  Baron  Martin  and  took  his  seat  January  24,  1874.  9  Law 
Jour.,  47,  54 ;  56  Law  Times.  209. 

*  Lord  Selbourne  resigned  or  went  out  t(  ith  the  ministry  and  Lord  Cairns, 
Ex-Lord*Chanoellor,  was  again  appointed  Lord  Chancellor  February  24.  1874.  9 
1  Aw  Journal,  1 13.  A  biograpliical  sketch  of  Lord'CAiRNS  may  be  found  iu  Foes's 
Biographical  Dictionary  of  tlie  Judges  of  England,  page  150. 


IV  NAMES  OF  THE  JUDGES, 

lligbt  Hon.  Sir  Lord  Cairns  Lord  Chancellor.<> 
Right  Hon.  Sir  William  Milbour.^e  James,  )  j    j  t    ^- 
Right  Hon.  Sir  George  Hellish  |  ^^'''^  Justice*^ 

Hon.  8ir  Richard  MalinS;  "I 
Hon.  Sir  James  Bacon,        i    ^r.     .,<        ,, 
Hon.  Sir  John  Wickens,i    (  ^  ^^  Cbancell.rs.  ^ 

Hon.  Sir  Charles  Hall,'^    J 
Bight  Hon.  Georqs  Jessel,  Master  of  the  Rolls.  Ji 

Hon.  Sir  James  Bacon,  Chief  Judge  in  Bankruptcy. 

.  HIGH  COURT  OF  ADMIRALTY. 
Right  Hon.  Sir  Robert  Joseph  Phillimore,  Ent.,  D.  C.  L. 

PROBATE  AND  DIVORCE. 
Right  Hon.  Sir  James  Hannen,  Knt. 

JUDICIAL  COMMHTEE  OP  THE  PRIVY  COUNCIL. 

Lord  President. 

Lord  Chancellor. 

Lord  Justices  of  the  Court  of  Appeal  in  Chancery. 

Master  of  the  Rolls. 

Vice  Chancellors. 

Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

Lord  Chief  Justice  of  the  Common  Pleas. 

Lord  Chief  Baron  of  the  Court  of  Exchequer. 

Judge  of  the  High  Court  of  Admiralty. 

Judge  of  the  Court  of  Probate. 

Sir  Barnes  Peacock, 

Sir  Montague  Edward  Smith,  J-  Paid  Members. 

Sir  Robert  P.  Collier. 

THE  MEMBERS  USUALLY  ATTENDING  THE  COM. 

MITTEE  ARE : 
Right  Hon.  Lord  Hatherlt. 
Right  Hon.  Lord  Jessel. 
Right  Hon.  Lord  Caibns. 
Right  Hon.  Lord  Selbourne. 
Right  Hon.  Sir  James  W.  Colville. 
Right  Hon.  Sir  Robert  Joseph  Phillimore. 
Right  Hon.  Sir  Joseph  Napier. 
Right  Hon.  Lord  Justice  James.  • 

Right  Hon.  Lord  Justice  Mellish. 

Sir  Barnes  Peacock. 

Sir  Montague  Edward  Smith. 

Sir  Robert  P.  Collier. 

The  Prelates  of  the  church  of  England,  who  are  Privy  Councillors,  are 
members  of  the  Judiciary  Committee  on  Appeals  to  Her  Majesty  in 
Council  under  the  church  discipline  act,  but  not  otherwise. 

(0  Sir  John  Wigkeks  died  on  the  23d  day  of  October,  1873.  56  Law  Times,  1 
11 ;  8  Law  Jour.,  637. 

'  Chables  Hall,  Q.C.,  was  appointed  yice  chancellor,  Nov.  6, 1873,  to  fill  the 
Tacan<7^  occasioned  hy  the  death  of  Vice  Cliancellor  Wickens.  56  Law  Times. 
15 ;  8  Law  Joar.,  658. 
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ADDENDA  ET  CORRIGENDA. 

Page  120,  First  column,  line  19  from  bottom  add :  Haven  ▼.  Grand  Junction,  etc., 
109  Mass.,  88. 

Pag©  121,  Line  8  add  Seybd  ▼.  National  Currency  Bank,  64  N.  T.  Rep.,  288. 

Page  138,  Line  18  see  Matter  of  Adams,  7  Law  Reporter,  386.  that  one  who 
commits  a  crime  in  one  state  may  be  a  fugitive  from  the  justice  of 
that  state  in  going  to  another  though  he  reside  there. 

Page  138,  Line  18  A  writ  of  habeas  corpus  cannot  be  issued  by  a  state  court  so  as 
to  affect  or  impair  a  warrant  of  extradition  issued  hj  the  secretary 
of  state  in  the  hands  of  the  United  States  Marslud.  Matter  of  Vre- 
termaiter,  3  Law  Repoiter,  N.  S.,  608.  Although  as  the  governor  of 
a  state  acts  under  a  law  of  congress  in  surrendering  a  fugitive  trom 
another  state,  the  federal  courts  may  issue  an  habeas  corpus  to  deter- 
mine whether  a  surrender  so  to  be  made  is  legal.  It  must  appear 
from  the  papers  that  an  alleged  crime  was  committed  wWiin  the  state 
fnaJcing  the  demand.  Matter  of  Joe  Smith,  the  Mormon  Prophet, 
6  Law  Reporter,  57. 

Page  309,  Line  10  second  column  of  note,  cite  Ogden  ▼.  Lathrop,  85  N.  Y.  Superior 
Court  Rep.,  73.     White  ▼.  Smith,  M  N.  Y.  Rep.,  522. 

Page  809,  Line  18  first  column  of  note, cite  Stenton  t.  Jerome,  54  N.  Y.  Rep.,  480. , 

Page  310,  Line  13  cite  WhUe  v.  Smith,  54  N.  Y.  Rep.,  522. 

Page  553,  Second  column  line  5  of  note  add :  Where  a  father  placed  his  daughter 
13  years  of  age  with  a  woman  of  notorious  character,  which  from  the 
contiguity  of  his  residence  he  was  presumed  to  know,  the  court 
refused  to  order  her  delivery  to  him,  but  ordered  her  into  the  the  cus- 
tody of  a  benevolent  institution  for  the  protection  of  females.  Mat- 
ter of  Clifton,  47  Howard's  Prac,  172. 
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[Law  Reports,  6  English  and  Irish  Appeals,  169.] 
.  Feb.  18,  20, 21 ;  AprU  28:  May  9,  1873. 

♦The  Directors,  etc.,  of  the  Tafp  Vale  Railway  Com-  [169 
pany;  Plaintifta  ia  Error;  and  J.  M.  Macnabb  and  others; 
Defendants  in  Error. 

Covenant  in  a  Lease — Railways  and  Docks — UUrd  vires — Costs, 

If  the  directors  of  a  railwaj  company  become,  for  the  purposes  of  the  com- 
paDy,  lessees  of  land,  with  a  privilege  to  use  docks,  and  agree  to  pay  rent  and 
royalties  to  the  owner  of  the  docks,  and  enter  into  other  conditions  which,  by  a 
state  of  circumstances  subsequently  created,  appear  to  be  unreasonable  and 
impolitic,  such  stipulations  and  conditions  cannot,  on  that  account,  be  treated  as 
uUrd  vires  of  the  directors. 

Nor  can  a  condition  to  pay  shippinpr  dues,  not  only  for  goods  actually  brought 
along  the  railway  and  shipped  at  those  docks,  but  for  goods  brought  along  the 
railway  to  be  sbapped  at  other  dockS|  be  treated  as  a  covenant  in  restraint  of 
trade. 

The  directors  of  a  railway  company,  T,  in  order  to  obtain  the  use  of  the  B 
docks,  then  existing  and  situated  nea'r  the  end  of  their  line,  wherein  to  ship  and 
unship  goods  carried  along  their  railway,  entered,  in  1849,  into  a  contract  with 
the  owners  of  these  docks  to  pay  certain  dock  and  lockage  dues,  and  accepted 
(under  the  authority  of  a  private  act  of  parliament)  a  lease  for  250  years,  by 
which  they  bound  themselves  to  procure,  as  far  as  they  could,  all  goods  sent 
aloQi^  their  railway  to  or  from  ships,  to  be  shipped  or  unshipped  at  these  docks, 
and  to  pay  certain  dues  and  royalties  in  respect  of  all  goods,  etc.,  shipped  or 
nnshipped  there  which  had  been  or  should  be  conveyed  "  along  the  railway  or 
any  part  or  branch  thereof : " 

Held,  that  this  only  applied  to  the  railway  or  those  parts  or  branches  of  it 
which  were  in  connection  with  some  place  of  shipment  or  unshipment. 

The  T  directors  by  the  same  lease  also  covenanted  that  when  and  so  often  as 
goods,  etc,  conveyed  alon^  the  T  Railway,  or  any  part  or  branch  thereof, 
iihould  be  shipped  or  unshipped  in  any  dock  other  than  the  B  dock,  the  T 
directors  and  their  successors  should  pay  to  the  B  trustees  the  same  dues,  etc., 
in  respect  thereof  as  would  have  been  payable  on  such  goods  if  shipped  or 
Dnsvhipped  in  the  B  dock : 

HM,  that  "  shipped  or  unshipped  in  any  other  than  the  B  dock"  did  not 
apply  to  goods  carried  along  a  part  of  the  T  Railway  an^  then  along  any  other 
railway,  and  shipped  at  any  dock  whatever  and  wherever,  but  only  to  docks  in 
connection  with  tne  T  Railway  itself. 

Stmble,  that  any  other  construction  of  the  covenant  would  make  it  both 
unreasonable  and  uUrd  vires. 

After  this  lease  of  1849  had  been  made,  certain  private  acts  of  parliament 
were  passed  which  incorporated  another  body  of  persons  as  the  P  Company, 

6  Eno.  Rep.1  1 
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L*f7Z  IfcrbCU'Wi,  esfcc^  «f  TairF».1*  1SiL'»nT  C<l  t.  ltacna.L»lL 


170^  ♦ajud  a.irtikoriiad  ilie  «MHfr3'^-'»D  ^r  tLe  P  CosiTihXT  of  a  liiM»  of  udh 
iWid  o»f  d'.i'-iLf :  axkd  alw-i  »Ktitj'?Ae^'iiie  d.-rejrt.cire  of  liif  P  <"<mi7iiui}r  to  gmnT, 
atid  ibft  dijtJrt<«*  <rf  t^  T-C-v/n^iajQT  i«  iooe^n,  a  lease  ctf  ibe  sje-w  im5<TtJikinjr- 
'i'lrt*  l«i«<f  vjkf>  d'-i^T  eBtcuioi*  tizj-z^t  ihe  powfj*  ©f  iliestr  ara*,  and  liw  T  dimr- 
Xf/s^  tlit^'-ief'/nii  '««id  ijie  !»*"■'  1-iif  aad  iLtr  sc-w  dt'-ii*.  and  di2*t:cmT:iiiit«d  iht-  aH<- 
of  ii.»r  B  <&•>;!£«*' 'Isi'aA  acLJoi:  bv  lilt  B  l^u^1<w*  tjjkCi  liit  ocu  rtuLLU  is  ilif  leus^ 

y/»«f/.  «}IaiJ  "rtjf^f*  or/r«iwjl«  were  ool  tL«>el»T  rSoliLi^d  :  tbal  tb^  P  Rail  mar  aud 
Ji?*'.\j^-*-r;i*jf  b«»en  made  uDd«T  a/cu  of  jarliaoert  pass»«l  to'bswqutfBt  u»  ili** 
I'«4Mr/  tlit  f«-t  of  tlie  T  diren^JTS  lie»«:<iE.:ii^  ib^-  k«»w«  or  aasuiTD^^es  of  the  P 
uXid^rtaJt'.iije^dJi  uort  coostiTjUr  ili«  P  iiae  of  lailaraj  a ""  pan  or  a  bnmcb"  of  ilie 
T  Kaiiwaj ;  auid  liial  <30ii&*iqufzn]T  tb«  T  dlitJrtors  w^re  ik<l.  br  iii<e  n«»e  of  the 
P  Hal] war  and  I><'xjls,  iiaiijt;  Lu  til's  Birosttiess  as  for  brt^acL  of  liie  oore^iants  in 
tk«r  l4dwe  of  IM^. 

Tiiifc  btlixg  a  pp<Jo&e»d5ii^  in  Error  ond«T  iLe  Camsi''»a  Law  Prooedare  Act,  no 
dircscuon  was  gireu  aa  lo  oc«^ia. 

Ix  tbe  1  WilL  4  tliere  pas^^ed  (e.  crrxi"n.\  anil  in  tLe  4  Will. 
4  there  paased  fc.  xul),  two  private  acts  bv  wLich  the  Marquis 
of  Bate  was  eiupowered  to  construct  docks  and  other  worka 
connected  with  tlic  town  of  Cardiff  He  was  also  empowered 
to  demand  wharfao^e  and  other  dues  in  respect  of  goods  and 
niinerals  landed  or  shipped  therefrom.  By  the  6  Will  4,  c 
Ixxxii.,  certain  persons 'therein  described  were  authorized  to 
make  a  railway  from  Merthrr  Tvdtil  to  Cardi£  to  be  called  the 
Taff  Vale  Bailwav.  This  act  was  amended  and  extended  bv 
Other  acts,  under  which  the  company  was  emi>owered  to  pur- 
chase land  and  make  a  branch  railwav  to  Co^n  Pill.  In  1840 
the  Bute  dock  was  constructed  by  the  marquis,  and  the  ter- 
minus of  the  Taft*  Vale  Railway  came  upon  land  to  the  west 
Mde  of  that  dock.  There  was  then  a  small  dock  beloncnn?  to 
the  Taff  Vale  Railway  Company  constructed  to  the  westward 
of  the  terminus,  and  connected  with  tbe  Glamorganshire  canal. 
The  company  was  desirous  of  forming  a  branch  railway  on  the 
east  side  of  the  Bute  West  dock,  and  of  obtaining  convenient 
wharfage  for  shipping  and  unshipping  of  goods  and  minerals 
conveyed  along  the  railway.  This  was  what  was  intended  to 
be  the  Cogan  Pill  branch.  Difficulties  arose  as  to  the  execu- 
tion of  this  scheme.  Xegotiations  took  place  between  the 
trustees  of  the  Bute  property  (now  represented  by  the  respond- 
ents) and  the  directors  of  the  railway  company,  and  one  part  of 
the  arrancrement  was  the  abandonment  of  the  intended  Cosran 
Pill  branch.  In  August,  1846,  the  directors  procured  the  jmss- 
171]  ing  of  another  private  act  *(9  and  10  Vict.  c.  cccxciii.), 
whicn,  after  reciting  the  earlier  acts,  and  an  agreement  be . 
tween  the  directors  and  the  trustees,  authorized  the  trustees  to 
give,  and  the  directors  to  take,  a  lease  at  the  rents  and  subject 
to  the  conditions,  etc.,  contained  in  the  agreement.  This  was 
in  substance  confirmed  by  a  subsequent  act  (11  &   12  Vict. 

C.    XX.). 
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By  an  indenture  of  the  Ist  of  December,  1849,  and  in  pur- 
suance of  these  powers,  the  trustees  granted  certain  pieces  of 
land  therein  described,  with  power  to  make  thereon  a  branch 
railway  and  sidings,  etc.,  and  to  use  the  same  for  a  railway. 
The  lease  was  for  250  years,  in  consideration  of  certain  rents 
and  royalties  thereby  reserved.     The  directors  covenanted  that 
they  would,  during  the  said  terra,  use  and  permit  to  be  used  the 
pieces  of  land  demised  for  the  purpose  of  shipping  and  unship- 
ping goods,  etc.,  into  ships  entering  the  Bute  dock,  and  that 
they  would  at  all  times  during  the  term  "  cause  and  procure,  so 
far  as  they  should  be  able,  all  minerals,  merchandise,  and  other 
^oods  which  should  be  conveyed  upon  or  along  the  said  Taft' 
Vale  Railway,  or  any  part  or  branch  thereof,  for  the  purpose 
of  being  brought  to  the  searcoast  for  shipment,  to  be  shipped 
iuto  vessels  in  the  Bute  dock,  or  in  some  dock,  basin,  or  cut 
belonging  thereto,  to  the  intent  and  so  and  in  such  manner  as 
to  give  the  said  dock  or  the  owner  thereof  the  benefit  of  the 
trade  or  traffic  arising  in  respect  of  such  minerals,  etc.,  and  the 
wharfage  and  lockage  dues  for  the  same"  .  .  .  "  And  also  cause 
and  procure,  so  far  as  they  should  be  able,  all  merchandise  and 
other  goods  which  should  be  unshipped  at  or  near  the  port  of 
Cardiff,  and  carried  or  transported   to  or  conveyed  upon  or 
along  the  said  Taff  Vale  Railway,  or  any  part  or  branch  there- 
of, to  be  unshipped  in  the  said  Bute  dock,  etc.,  to  the  like 
iuten^,"  etc.     They  were  to  pay  such  rates,  etc.,  as  were  men- 
tioned in  a  schedule.     "And  when  and  so  often,  etc.,  as  any 
minerals,  merchandise,  or  other  goods  which  should  be  or  have 
been  conveyed  or  transported  upon  or  along  the  said  Taff  Vale 
Railway,   or  any  part  or  branch  thereof,  should  be  shipped 
or  unshipped,  etc.,  into,    upon,   or  out    of   any  ship,   boat, 
barge,  craft,  or  other  vessel"  in  the  dock  or  basin  belonging 
to  the  directors,  adjoining  their  terminus   [the  small  dock 
previously  mentioned],  "  or  in  any  basin,  dock,  canal,  or  cut 
whatsoever  other  than  the  said  Bute  dock,  or  some  dock,  etc., 
belonging  thereto,  *the  said  directors  and  their  succes-  [172 
sors  would,  nevertheless,  pay  to  the  trustees,  etc.,  or  other  the 
owner  of  the  said  Bute  dock,  the  same  aforesaid  several  wharf- 
age dues  for  and  in  respect  of  all  and  every  such  minerals, 
merchandise,  and  other  goods  as  would  have  been  payable  for 
the  same  respectively,  under  the  covenants  in  that  behalf  there- 
inbefore contained,  as  if  such  minerals,  etc.,  had  been  actually 
shipped  or   unshipped,  etc.,  in  or  at  the   said  Bute  dock." 
There  was  a  similar  covenant  as  to  lockage  dues. 

By  an  act,  19  &  20  Vict  c.  cxxii.,  the  Ely  Tidal  Harbor  and 
Railway  Company  was  constituted,  to  make  a  railway  com- 
mencing from  the  Taff  Vale  Railway  and  terminating  on  the 
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north-east  bank  of  the  Ely  river,  to  improve  that  river,  and  to 
construct  an  embankment  adjacent  to  the  west  side  of  Penarth 
Flats. 

By  the  20  &  21  Vict.  c.  Ixix.  the  name  of  the  Ely  Company- 
was  changed  into  the  Penarth  Harbor,  Dock,  and  Railway 
Company,  and  farther  powers  were  given,  under  which  a  rail- 
way was  to  be  made  commencing  at  the  Ely  Tidal  Harbor 
liailway  and  terminating  on  the  sonth-west  bank  of  the  Ely, 
and  also  a  dock  between  Cogan  Pill  and  Penarth  Head  Inn. 
This  would  open  a  direct  and  easy  communication  with  the 
sea  at  the  Penarth  or  Cardiff  Roads.  ^11  the  powers  given  to  the 
Penarth  Company  under  the  former  act  were  to  be  exercised 
under  this  act.  The  Taff  Vale  Railway  Company  and  the 
Penarth  Harbor  and  Railway  Company  were  to  have  running 
powers  over  each  other's  lines.  In  1859  the  Penarth  Company 
gave  the  Taff  Vale  Company  notice  of  an  intention  to  exercise 
these  powers.  The  directors  of  the  Taff  Vale  Company  fear- 
ing the  effect  thereof,  entered  into  negotiations  with  the  dij*ec- 
tors  of  the  Penarth  Company,  the  result  of  which  was  that 
the  Taff  Vale  directors  were  to  take  a  lease  for  999  years  of  the 
works  and  undertakings  of  the  Penarth  Company,  paying 
thereon  a  certain  fixed  rent  and  a  certain  fixed  interest  on  the 
capital  of  the  Penarth  Company.  By  the  26  &  27  Vict.  c.  Ixxv. 
the  Penarth  Company  was  empowered  to  grant  and  the  direc- 
tors of  the  Taff  Vale  Railway  Company  to  accept  a  lease  in 
conformity  with  this  agreement.  The  lease  was  accordingly 
executed,  and  the  directors  of  the  Taff  Vale  Railway  Company 
have  since  used  the  Penarth  Railway  and  dock  as  their  own 
and  have  not  used  the  Bute  dock  under  the  lease  of  1849. 
173]  *The  trustees  of  the  Bute  property,  conceiving  that  all 
the  minerals,  etc.,  which  passed  "  upon  or  along  the  Taft"  Vale 
Railway  or  any  part  or  branch  thereof,"  and  were  shipped  or 
unshipped  at  the  Penarth  dock,  ivere  subject  to  the  dues 
agreed  upon  by  the  lease  of  1849,  brought  an  action  to  recover 
the  amounts  due  in  respect  thereof,  and  also  to  recover  dama- 
ges for  breaches  of  covenants.  The  facts  were  turned  into  a 
special  case,  which  was  argued  in  the  Court  of  Queen's  Bench 
in  June  1870,  when  the  court  gave  judgment  for  the  defend- 
ants. On  error  the  Exchequer  Chamber  —  but  not  unani- 
mously— reversed  that  judgment.  This  proceeding  in  error 
was  then  brought. 

Sir  J.  Karslake^  Q.C.,  Mr.  H.  3Iatthews,  Q.C.,  and  Mr. 
Charles  Hall^  were  for  the  plaintiffs  in  error:  The  covenants 
in  the  lease  of  1849  do  not  extend  to  shipments  or  unshipmonts 
in  Penarth  Dock  oV  Tidal  Harbor,  hut  are  confined  to  those 
made  substantially  from  or  to  the   Taff  Vale   Railway   as  it 
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existed  at  the  time  of  the  lease.  The  Taff  Vale  Railway  Com- 
pany might  afterwards  have  constructed  a  new  line  of  railway 
and  docky  and  conveyed  the  goods  along  them  to  beshippeci, 
without  being  guilty  of  a  breach  of  covenant.  The  Penarth 
line,  and  dock  and  harbor,  came  into  existence  after  that  lease 
was  executed,  and  under  the  authority  of  acts  passed  after  its 
execution.  They  were  not  contemplated  at  tbe  time  of  its 
execution,  and  in  no  way  fell  within  its  words.  They  do  not 
constitute  "a  part  or  branch"  of  the  Taff  Vale  Railway.  The 
covenant  in  the  lease  to  endeavor  to  procure  goods  and  mer- 
chandise passing  along  the  Taff  Vale  Railway  to  be  shipped  and 
unshipped  at  the  Bute  dock  is  not  shown  to  have  been  violated. 
Every  person  who  sends  his  goods  has  a  right  to  choose  their 
place  of  shipment  or  unshipment,  and  the  railway  company  has 
no  power  to  control  his  choice.  But  if  the  covenants  bear  the 
construction  put  on  them  on  the  other  side — namely,  that 
goods  which  have  passed  along  any  part  of  the  Taff  Vale  Rail- 
way, wherever  destined  to,  if  they  are  to  reach  the  sea-coast, 
colne  within  the  covenant  for  payment  of  the  dues — ^then  as 
the  conditions  of  the  Penarth  leas^,  which  was  authorized  by 
:ict  of  parliament,  could  not  be  complied  with,  the  conditions 
of  the  *former  lease  are  ultrd.  vires  of  the  directors,  and  [174 
fui  could  not  be  enforced ;  or,  they  are  in  restraint  of  trade, 
and  so  are  illegal. 

MaUan  v.  May  Q)  was*  cited. 

The  Solicitor- General  (Sir  G.  Jessel),  Mr.  Hardinge  Giffardy  Q.C., 
Mr.  Henry  James^  Q.C.,  and  Mr.  Edward  Clarke^  were  for  the  de- 
fendants in  error :  The  words  of  the  lease  of  1849  were  direct  and 
clear.  The  covenants  in  that  lease,  even  taken  in  their  most 
extensive  sense,  were  thoroughly  intrd,  vires  of  the  directors,  and 
were  made  for  a  consideration  at  the  time  really  valuable  to  the 
Taff  Vale  Company.  The  directors  had  not  been  able  to  make 
the  dock  they  originally  projected  at  Cogan  Pill,  and  it  was  mate- 
rial for  their  interest  to  get  such  a  lease  as  thev  got  from  the 
trustees.  What  they  had  agreed  to  was  not  in  restraint  of 
trade,  but  was  rather  for  their  own  accommodotion  in  carrying 
on  their  trade,  and  was  calculated  to  increase  it— and  had,  in 
fact,  increased  it.  Wherever  goods  pass  along  the  Taff  Vale 
Railway  of  any  part  or  branch  of  it  in  order  to  reach  the  sea, 
they  fall  within  the  words  of  the  covenants,  and  are  liable  to 
the  dues  stipulated  for  in  the  lease  of  1849.  Such  an  agree- 
ment as  that  contained  in  the  lease  was  not  at  all  unreasonable 
in  itself  at  the  timeit  w^asmade,  and  it  is  binding  now.  Nor  can 
it  be  described  as  unprecedented,  for  in  The  Lancashire  and 
Yorkshire  Railway  Company  v.  If^ast  Lancashire  Railway  Company  (^) 

0  11 M.  &  W..  fto3.  O  5  H.  L.  C,  792. 
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such  an  agreement  had  been  made  by  the  directors  of  an 
original  line  of  railway,  and  the  lease  there  was  enforced  as  to 
an  amalgamated  line  of  railway. 

Sir  J.  Karslake  replied. 

Lord  Chelmsford  :  My  lords,  the  question  upon  this  appeal 
arises  upon  alleged  breaches  by  the  plaintiffs  in  error  of  cove- 
nants contained  in  a  lease  made  to  them  by  the  trustees  of  the 
Marquis  of  Bute  on  the  1st  of  December,  1849,  of  certain  land 
on  the  east  side  of  a  dock  belonging  to  him  called  the  Bute 
West  dock.  [His  lordship  stated  the  facts  of  the  case.] 
175]  *Before  considering  the  question  of  the  covenants  it 
will  be  proper  to  advert  to  some  objections  which  were  urged 
in  argument  against  the  validity  of  the  lease  itself.  It  was 
argued  that  the  passing  of  the  lease  upon  the  terms  agreed 
upon  was  ultrd  vires  of  the  directors  of  the  Taff  Vale  Company. 
By  the  act  empowering  them  to  takcf  a  lease  they  were  required 
to  assume  all  the  obligations  of  the  Penarth  Company.  Under 
the  Penarth  Act  that  company  was  bound  to  apply  the  harbor 
rate  entirely  to  preserving,  maintaining:,  and  improving  tlie 
harbor  and  the  navigation.  The  board  of  trade  may  reduce 
the  harbor  rate,  but  cannot  increase  it.  If,  then,  the  Taff  A^aie 
Company  is,  under  the  lease  from  the  Bute  trustees,  bound,  as 
contended,  to  pay  to  the  trustees  for  all  the  traffic  taken  to 
Penarth  dock,  the  wharfage,  etc.,  which  would  have  been  pay- 
able if  it  had  been  brought  to  Bute  dock,  the  directors  have  a 
lease  without  an  income.  But  there  is  some  confusion  in  this 
argument.  The  lease  from  the  Bute  trustees  was  made  in 
1849,  many  years  before  the  lease  of  the  Penarth  undertaking. 
It  was  made  upon  conditions  and  stipulations  which  were 
sanctioned  by  act  of  parliament,  and  it  was  therefore  within 
the  power  of  the  directors  to  accept.  The  question  of  ultrA 
vires  must  apply,  if  at  all,  to  the  lease  of  the  Penarth  undertak- 
ing taken-witn  a  knowledge  of  the  conditions  of  the  lease  from 
the  Bute  trustees,  which  compqlled  the  directors  to  pay  for  the 
whole  of  the  traffic  brought  to  Penarth  harbor  without  deriving 
the  smallest  advantage  from  it.  How  this  can  affect  the  valid- 
ity of  the  earlier  lease  taken  from  the  trustees  I  am  at  a  loss  to 
imagine. 

It  was  contended  that  the  covenant  for  the  breach  of  which 
the  action  was  brought  was  void,  as  being  in  restraint  of  trade. 
!N"o  doubt  if  a  person  is,  without  consideration,  prohibited  from 
carrying  on  trade  either  absolutely  or  within  an  unreasonable 
distance  from  another,  the  prohibition  is  against  public  policy 
and  void.  But  I  cannot  see  how  the  covenant  in  question  falls 
within  that  principle.  The  trustees  lease  to  the  directors  land 
on  the  east  side  of  Bute  dock,  to  enable  them  to  use  the  dock 
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for  the  shipping  and  unshipping  of  the  traffic  conveyed  to  and 
from  their  railway.  The  trustees  grant  to  them  the  privilege 
of  using  the  dock  and  the  land  leased,  and  afford  them  facili- 
ties for  the  use  upon  a  payment  to  be  *made  in  a  par-  [176 
ticular  mode.  It  may  be  that  this  mode  of  payment  is  not  a 
desirable  one,  and  that  more  is  exacted  in  the  way  of  considera- 
tion than  ought  in  prudence  to  have  been  agreed  to ;  but  how 
it  can  be  considered  to  be  in  restraint  of  trade  I  cannot  con- 
ceive. It  is  not  a  prohibition,  but  a  permission  to  carry  on 
trade.  The  directors  tie  their  hands  only  by  saying  that  in 
consideration  of  the  advantages  they  will  enjoy  by  the  use  of 
the  dock,  if  they  carry  their  goods  anywhere  else  they  will  pay 
as  if  they  had  used  the  dock. 

TVe  now  come  to  the  main,  indeed,  in  my  view,  the  only 
question  in  the  cause,  viz.,  whether  the  taking,  by  the  direc- 
tor.s,  of  the  lease  of  the  Penarth  undertaking,  and  carrying  the 
minerals  and  goods  to  Penarth  dock  and  harbor  for  shipment, 
and  receiving  them  after  unshipment  in  the  Penarth  docks,  and 
carrying  them  along  the  Penarth  Railway  on  to  the  Taff  Vale 
line,  and  conveying  them  to  their  destination,  is  a  breach  of 
the  covenant. 

I  think  there  can  be  no  doubt  that  the  object  of  the  covenant 
was  to  prevent  the  use  by  the  Taff*  Vale  directors  of  any  dock 
other  than  the  Bute  dock.     They  had  proposed  to  construct 
shipping  places   at  Cogan  Pill,  which  would  probably  have 
drawn  off  some  of  the  traffic  from  the  Bute  dock.    The  abandon- 
ment of  this  intended  branch  of  their  railway  seems  to  have 
been  one  of  the  inducements  for  the  lease  granted  to  them  by 
the  trustees.    But  another   branch  might  have  been  made 
which  wonld  have  been  equally  prejudicial  to  the  trustees,  and 
therefore  .they  determined  to   require  a  covenant  from   the 
directors  to  restrain  the  latter  from  using,  not  only  the  small 
dock  which  then  belonged  to  the  directors,  but  also  to  prevent 
their  constructing  any  other  which  might  become  a  rival  to  the 
Bute  dock.    The  covenant  was  accordingly  made  to  apply  not 
only  to  the  dock  or  basin  "now  belonging  to  the  company," 
but,  in  the  most  general  and  extensive  terms,  to  "any  basin, 
»dock,  canal,  or  cut  whatsoever,  other  than  the  Bute  ship  canal, 
or  some  dock,  basin,  or  cut  belonging  thereto."    If  these  words 
alone  are  regarded,  the  covenant  would  seem  to  extend  to  any 
dock  however  distant  from  the  Bute  dock,  although  it  could 
not  possibly  interfere  with  traffic  that  would  find  its  way  to  the 
Bute  dock.     But  a  limit  is  placed  upon  the  words  by  the  pre- 
vious part  of  the  covenant,  which  confines  its  provisions  to 
^minerals  or  other  goods  which  shall  have  been  con-  [177 
veyed  or  transported  upon  or  along  the  Taff  Vale  Railway,  or 
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any  part  or  branch  thereof,  to  be  shipped  or  unshipped  in  the 
dock  now  belonging  to  the  company,  or  in  any  dock,  etc., 
whatsoever  other  than  the  Bute  dock.  It  would  appear  thero- 
lore  that  the  large  words  "  dock,  etc.,  whatsoever,"  must  refer 
to  some  dock  which  is  within  the  range  of  the  line  of  the  Tatt* 
Vale  Railway  in  its  communication  with  some  place  of  ship- 
ment or  unshipment. 

But,  assuming  that  the  language  of  this  part  of  tlie  covenant 
has  a  more  extensive  meaning  than  I  have  attributed  to  it,  have 
the  Taff  Vale  directors  broken  the  covenant  by  the  conveyance 
of  minerals  to  the  Penarth  dock  and  harbor  for  shipment  ?  In 
other  words,  has  the  Penarth  line  by  the  lease  of  it  to  -the  Taff 
Vale  Company  become  part  of  the  Taff  Vale  Railway  ?  It  was 
argued  by  Sir  John  Carslake  that  if  the  Taff  Vale  directors  had 
made  a  new  branch  and  conveyed  goods  for  shipment  to  some 
other  dock  than  the  Bute  dock,  it  would  not  have  been  a  breach 
of  covenant.  But  I  cannot  agree  in  this  view  of  the  covenant. 
Whatever  doubt  may  be  suggested  as  to  its  proper  construc- 
tion there  can  be  none  upon  this  point,  that  its  object  was  to 
restrain  the  directors  from  using  their  own  dock,  and  from 
making  a  branch  to  communicate  with  any  other.  It  is  im- 
possible to  avoid  the  impression  that  the  Penarth  lease  was 
taken  by  the  Taff  Vale  directors  as  the  means  by  which  they 
proposed  to  extricate  themselves  from  a  covenant  which  they 
may  have  thought  pressed  too  hardly  upon  them.  But  what- 
ever their  motive  may  have  been,  it  cannot  affect  the  construc- 
tion of  the  covenant.  I  cannot  consider  the  Penarth  Railway 
as  "a  part  or  branch"  of  the  Taff  Vale  Railway,  and  therefore 
as  the  shipments  and  the  unshipments  must,  to  come  within 
the  covenant,  be  from  or  to  the  Taff  Vale  Railway,  I  think 
upon  the  proper  construction  of  the  covenant  there  has  been 
no  breach  of  it  by  the  appellants,  and  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed. 

Lord  Colonsay:  My  lords,  I  quite  agree  with  the  opinion 
which  has  been  stated,  that  there  is  no  difficulty  upon  the  point 
as  to  whether  the  covenant  in  question  was  ultrd  vireSy  and  also 
178]  that  there  is  no  difficulty  *upon  the  point  as  to  the  cove- 
nant being  void  as  being  in  restraint  of  trade.  ^ 

The  difficulty  in  the  case  arises  upon  the  construction  of  the 
covenant,  and  especially  that  section  of  it,  as  set  forth  in  the 
case,  which  has  reference  to  the  conveyance  of  minerals  and 
other  goods,  and  the  particular  limitation  which  is  to  be  put 
upon  the  broad  terms  of  that  covenant.  That  there  must 
be  some  limitation  put  upon  them,  I  think  is  unquestion- 
able, and  I  do  not  find  that  that  is  doubted  by  any  of  the  judges 
who  in  either  of  the  courts  below,  have  expressed  their  opin- 
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ions  in  this  case.  The  words  as  they  stand,  if  read  in  their  full 
and  broad  sense,  would  lead  to  very  extraordinary  results. 
They  would  come  to  this,  that  so  often  as  any  minerals  or 
other  goods  which  shall  be  conveyed  or  transported  upon  or 
along  the  said  TaflF  Vale  Railway,  or  any  part  or  branch  there- 
of, shall  be  shipped  or  unshipped,*  loaded  or  unloaded,  into, 
upon,  or  out  of  "  any  vessel"  in  the  dock  or  basin  now  belong- 
ing to  the  railway  company,  "  or  in  any  basin,  dock,  canal,  or 
cut  whatsoever,  other  than  the  said  Bute  ship  canal,"  or  one 
of  the  docks,  basins,  or  cuts  connected  with  it,  the  railway  com- 
pany shall  pay  all  the  dues  as  if  those  goods  had  been  shipped 
in  the  dock  or  ship  canal  of  the  respondents  in  this  case. 

Ifow,  my  lords,  if  that  were  to  be  the  construction,  what 
would  it  lead  to?  The  words  are  "  upon  or  along  the  said  Tatf 
Vale  Railway,  or  any  part  or  branch  thereof."  It  is  part  of 
the  case,  as  it  is  put  before  us,  that  the  "  railway  is  in  com- 
munication at  different  points  thereof  with  the  Newport,  Aber- 
gavenny, and  Hereford  Railway,  the  Brecon  and  Alerthyr 
Tydfil  Railway,  and  with  the  South  Wales  Railway,  as  well  as 
with  the  Rhymney  Railway;  and  the  defendants  have  received 
for  carriage  and  transmission  large  quantities  of  goods  which, 
after  having  been  conveyed  by  the  defendants  along  some  part 
of  the  said  Taff  Vale  Railway,  have  been,  by  means  of  one  or 
other  of  the  said  railways  and  of  the  other  railways  with  which 
they  are  connected,  conveyed  to  Milford  Haven,  Swansea, 
Birkenhead,  Newport,  Southampton,"  and  other  places  on  the 
sea  coast  for  shipment,  and  have  there  been  shipped  and  loaded 
in  ships  and  vessels  in  basins,  docks,  or  cuts  other  than  the  said 
Bute  West  dock.  The  defendants  have  never  paid  any  dues 
upon  those  goods.  I  think  it  is  impossible  to  suppose  that 
*the  words  I  have  read  from  the  covenant  were  intended  [179 
to  cover  such  cases  as  are  here  mentioned.  If  they  were  held 
to  do  so,  it  would  lead  to  very  extravagant  results  with  regard 
to  the  traffic  interchanged  with  other  railway^.  And  there  is 
also  another  extravagant  result  to  which  it  would  lead.  Sup- 
pose goods  were  carried,  even  into  Cardiff,  which  were  not  at 
the  time  intended  to  be  shipped,  but  which  the  parties  who  had 
possession  of  them  and  had  stored  them  there  afterwards  chose 
to  ship,  changing  their  views  as  to  the  disposal  of  the  goods, 
perhaps  after  an  interval  of  twelve  months,  those  word^  are 
wide  enough,  if  read  in  their  broad  sense,  to  subject  the  rail- 
way company  to  dues  upon  those  goods. 

All  of  those  are  extravagant  propositions,  and  I  am  led  to  the 
conclusion  that  it  is  necessary  to  put  some  limit  upon  this  cove- 
nant. What  the  limit  to  be  put  upon  the  covenant  is  to  be  is 
the  difficulty.  Upon  that  point  I  find  that  the  judges  in  the 
6  Eno.  Kep.]  2 
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court  below  have  raried  very  mocli  in  tbeir  opinions.  The  li  m  i  t 
[tut  upon  tbid  covenant  by  tbe  jadges  in  tbe  Coart  of  Queen's 
Bench  is  difierent  from  tliat  put  npon  it  by  some  of  the  judges 
in  the  Court  of  Exchequer  Chamber.  It  must  therefore  be 
looked  npon  as  a  matter  of  considerable  difficulty. 

It  appears  to  me,  my  lords,  that  the  true  construction  is  vei y 
mach  that  which  has  been  put  upon  the  covenant  by  tiie  Court 
of  Queens's  Bench  and  by  Mr.  Baron  Bramwell,  which  con- 
struction practically  came  to  the  same  result  (althongh  the  two 
are  diflerently  expressed)  with  that  which  has  been  put  on  it  by 
my  noble  and  learned  friend  who  has  just  spoken. 

I  observe,  indeed,  that  one  of  the  judges  in  the  Court  of 
Exchequer  Chamber  has  suggested  various  di^culties  connected 
with  this  covenant.  [His  lordship  referred  to  different  passages 
in  a  judgment  in  the  court  below,  and  said  he  did  so  (o  show 
what  a  great  difficulty  there  was  in  fixing  any  particular  con- 
struction upon  this  covenant.]  We  must  enaeavor  to  get  at 
the  true  construction  by  looking  at  what  was  the  condition  of 
matters  at  the  time  when  the  covenant  was  entered  into,  what 
were  the  prospects  of  the  parties  in  regard  to  it,  and  what  were 
the  particular  objects  sought  to  be  attained  by  the  different  pro- 
visions which  were  introduced  into  it 

Now,  excluding  the  idea  that  goods  which  have  passed  along 
180]  any*part  of  the  Taff  Vale  Railway,  wherever  destined  to 
if  they  are  to  reach  the  sea  coast,  are  within  this  covenant,  1 
think  it  is  pretty  clear  that  it  was  intended  to  meet  the  case  of 
the  Taff  Vale  Railway  directors  conveying  goods  by  a  part  of 
their  own  main  line,  or  a  branch  of  it,  to  a  place  where  they 
might  be  shipped  at  a  dock  of  their  own,  and  shipping  them 
there  instead  of  in  these  Bute  docks.  If  they  had  a  dock  them- 
selves near,  it  is  excluded,  and  any  other  dock  or  basin  what- 
soever is  also  excluded  for  the  same  reason.  I  think  that  is  the 
only  reasonable  limit  that  we  can  put  upon  these  words.  If 
the  Taff  Vale  Railway  directors  had  extended  their  branches  so 
as  to  go  to  any  other  part  which  would  have  been  injurious  to 
the  objects  which  the  plaintiffs  sought  to  secure  by  this  cove- 
nant, that  case  might  have  come  within  the  covenant ;  but  that 
the  covenant  did  not  contemplate  the  case  of  goods  going  over 
some  part  of  the  Taff  Vale  Railway,  and  then  passing  to  another 
railway  and  going  by  that  other  railway  to  another  port  or 
place,  I  think  is  clear. 

I  think  that  there  is  a  covenant  as  to  the  keeping  of  books 
and  accounts  which  makes  that  very  clear.  It  provides  that  the 
railway  directors  are  to  keep  accounts  of  all  the  goods  shipped, 
and  "  the  tonnage  measurement  of  all  and  every  such  ships, 
boats,  barges,  craft,  and  other  vessels  upon  or  into,  or  out  of  or 


V«>L  VI.]  ENGLISH  AND  IRISH  APPEALS.  11 

Directors,  etc.,  of  Taff  Vale  Railway  Co.  v.  Macnabb.  187:) 

from  which"  any  minerals  shall  be  shipped  or  unloaded,  and 
sach  books  and  accounts  are  to  be  kept  at  Cardift'  IIow  could 
they  keep  such  books  and  accounts  with  reference  to  goods 
passing  aloiig  part  of  their  railway  on  to  another  railway,  and 
so  on  to  a  distant  port  of  shipment  ? 

But,  farther,  I  think  the  covenant  requiring  the  defendants 
to  use  their  endeavors  to  have  traffic  brought  ^o  the  Bute  ship 
canal  or  docks  at  Cardiff  has  also  a  bearing  upon  this  point.  If 
the  railway  company  was  liable  for  the  whole  of  the  dnes 
upon  all  goods  within  this  main  provision,  if  liable  for 
the  whole  rates  upon  these  goods,  whethel:  they  were  shipped 
in  the  Bute  ship  canal  or  not,  I  do  not  see  any  advantage  in 
requiring  that  the.  directors  shall  do  their  best  to  bring  traffic 
there,     x  et  for  that  the  clause  distinctly  provides. 

"  The  port  of  Cardiff"  is  said  to  be  a  wide  term.  It  com  pro-' 
hends  Penarth,  and  therefore  it  is  said  they  are  evadinic  tli^' 
♦covenant  here,  and  evading  the  other  one  also,  by  shij)-  [IS  I 
ping  goods,  or  letting  goods  be  shipped  or  landed  and  conveyed 
from  Penarth.  But  if  this  covenant  is  meant  to  apply  to  i^oods 
for  the  dues  of  which  the  railway  company  is  not  made  liahlo, 
then  it  is  clear  that  there  is  some  place  or  other  upon  the  sim 
coast  and  some  place  which  may  be  truly*described  us  "iitor 
near  the  port  of  Cardiff,"  for  shipment  at  which  the  railwsiy 
company  was  not  to  be  liable  for  dues.  The  directors  only 
stipulated  by  this  covenant  to  use  their  endeavors  to  get  the 
traffic  carried  to  the  Bute  docks;  and  therefore  the  question 
cornea  to  be  whether  this  condition  of  matters  which  has  now 
arisen  at  Penarth  is  that  condition  of  matters  which  subjects 
them  to  the  provision  as  to  the  liability  for  dues.  What  is 
the  reason  why  they  should  be  liable  for  dues  under  one  of 
these  covenants,  and  only  bound  to  use  their  endeavors  under 
another?  It  must  be  that  that  other  covenant  has  reference  to 
some  other  place  than  one  to  which  they  have  a  branch  or 
main  line.  That  being  so,  I  think  it  follows  tfiat  unless  it  can 
be  made  out  that  they  have  now  a  line  or  branch  to  Penarth 
the  plaintiffs  cannot  succeed. 

The  judgment  of  the  majority  of  the  judges  in  the  Court  of 
Exchequer  Chamber  assumes  that  for  the  purposes  of  this  case 
the  Penarth  Railway  is  truly  a  branch  of  the  Taff  Vale  Railway. 
"Sow  that  is  a  view  which  I  cannot  hold.  The  only  reason 
given  is,  I  suppose,  that  the  Taff  Vale  Company  had  taken  a 
lease  of  it.  But  it  is  not  the  same  railway.  The  Penarth 
Railway  is  a  parliamentary  entity  of  itself.  The  Taff  Vale 
Railway  is  another — ^they  are  two  separate  things.  The 
Penarth  Railway  cannot  be  a  branch  of  the  Taff  Vale  Railway. 
You  could  have  no  branch  of  the  Taff  Vale  Railway  excci>t 
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what  was  made  such  by  authority  of  parliament.  Therefore 
the  two  are  totally  distinct  railways,  and  I  cannot  hold  to  the 
view  that  because  the  Taff  Vale  directors  have  taken  a  lease 
of  the  Penarth  Railway,  and  because  that  lease  extends  over  a 
long  period,  therefore  the  Penarth  Railway  has  become  a  part 
of  the  Taff  Vale  Railway.  I  do  not  see  that  it  is  contended  that 
it  would  have  been  so  if  it  had  been  a  short  lease.  And  I  do  not 
see  that  the  fact  of  its  being  a  long  lease  makes  any  difference. 
182]  -A.S  I  have  said,  they  are  separate  entities,  and  I  therefore* 
hold  that  this  Penarth  Railway  is  not  any  "part  of  the  Taff  Vale 
Railway,  or  branch  thereof." 

I  have  been  unable  to  bring  myself  to  the  conclusion  that 
this  Penarth  Railway  is  a  part  or  branch  of  the  Taff  Vale  Rail- 
way, or  that  the  covenant  extends  to  goods  carried  for  ship- 
Vnent  by  a  railway  which  is  not  a  part  or  branch  of  that  Taff' 
Vale  Rtiilway.  The  words  "any  goods  carried  on  part  of  the 
Taff'  Vale  Railway"  would  be  satisfied  by  this.  But  goods 
coming  from  Cardiff  into  the  Bute  West  dock,  or  apparently 
to  be  shipped  at  the  Bute  West  dockj  though  not  shipped  or 
put  on  the  railway  at  the  main  western  extremity  of  the  line, 
but  put  upon  a  branch  of  it,  would  be  within  the  covenant. 
That  would  satisfy  •the  words  of  the  covenant.  Upon  the 
whole,  my  lords,  I  do  not  think  that  there  are  sufficient 
grounds  here  for  holding  the  railway  company  liable  for  the 
demand  now  made  upon  it. 

Lord  Cairns:  My  lords,  this  case  is  one  of  very  great 
importance  to  the  parties  interested  in  it,  and  it  is  unnecessary 
to  say  that  it  is  one  which  appears  to  me  to  be  of  very  consider- 
able difficulty,  because  your  lordships  will  observe  that  it  has 
already  undergone  the  scrutiny  of  eleven  learned  judges,  and 
of  these  eleven,  five  have  been  in  favor  of  the  plaintiffs  in 
error,  and  six  in  favor  of  the  defendants  in  error.  Not  only  is 
there  a  difference  of  opinion  among  them  as  to  the  parties  for 
whom  judgment* should  be  entered  in  the  action,  but  there  is  a 
greater  divergence  of  opinion  than  I  ever  before  remember  to 
have  seen  as  to  the  construction  of  this  covenant,  not  merely 
between  the  judges  who  take  different  views  as  to  the  result, 
but  among  those  who  agree  in  their  views  as  to  that  result. 

I  do  not  propose  to  read  the  covenants  at  length,  but  I  will 
direct  your  lordships'  attention  to  the  various  constructions 
which  have  been  put  upon  the  third  covenant,  which  is  the  one 
that  presents  the  principal  difficulty  in  the  case. 

There  is  one  construction  according  to  which  you  would  read 
that  covenant  as  if  it  implied  (I  will  state  it,  rejecting  all  super- 
flnous  words)  that  if  g()o<ls  carried  over  any  part,  however 
183]  small,  *of  the  Tatt'  Vale  Railway,  should  be  afterwards 
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shipped  in  any  dock  wliatsoever,  the  dues  should  become  pa}-- 
able ;  that  is  to  say,  if  the  goods  passed  over  half  a  mile,  or  any 
portion  out  of  the  whole  length  of  the  Taff  Vale  Railway,  and 
were  afterwards  shipped  in  any  dock  whatsoever  in  the  kiug- 
ilom,  the  dues  should  become  payable  to  the  Bute  trustees. 
As  to  this  construction,  I  may  mention  that  none  of  the  learned 
judges  to  whom  I  have  referred  has  adopted  it,  though  it  was 
put  forward,  and,  as  I  understood,  pressed  in  the  argument  at 
the  bar.  Your  lordships  will  observe  that  if  this  construction 
were  adopted,  it  would  get  rid  altogether  of  any  question  what- 
ever as  to  a  limit  of  the  covenant,  and  would  make  it  absolutely 
and  entirely  unlimited.  But  if  this  were  to  be  adopted  as  the 
construction  of  the  covenant,  I  own  that  it  appears  to  me  that 
it  would  raise,  in  a  very  grave  form,  the  question  of  the  validity 
of  the  covenant  itself,  having  regard  to  the  powers  which  were 
given  to  make  the  lease  in  question.  I  will  not  read  to  your 
lordships  the  parliamentary  power  which  was  given  to  the  rail- 
way company  (a  body  otherwise  not  possessing  the  power)  to 
take  a  lease  of  the  Bute  docks ;  but  as  I  myself  read  that  par- 
liamentary power,  it  appears  to  me  that  a  covenant  so  wide,  so 
extensive,  so  unconnected  with  the  Bute  docks,  so  unnecessary 
for  the  purpose  for  which  the  parliamentary  power  was  given, 
would,  to  say  the  least  of  it,  be  extremely  questionable  as  to 
whether  it  was  ullrd  or  intrd  the  vires  thus  given  to  the  railway 

company. 

But,  my  lords,  I  do  not  dwell  longer  upon  that  because  it 
appears  to  me  that  this  is  a  construction  which  cannot  be  adopted, 
inasmuch  as  virtually  it  would  reduce  not  only  this  covenant 
but  one  of  the  other  covenants  to  an  absolute  impossibility. 
Xeither  the  railway  directors  nor  the  Bute  trustees  could  ever 
tell  whether  goods  which  had  passed  over  some  portion  of  the 
railway  would  afterwards  come  to  be  shipped  at  some  of  the  re- 
mote and  distant  ports  of  the  kingdom,  they  never  could  tell 
how  many  goods  were  so  shipped,  or  what  were  the  dues  that 
were  to  be  payable  in  respect  of  them,  they  never  could  ear- 
mark the  goods,  or  follow  them,  or  trace  their  history,  as  they 
jiassed  through  the  different  ramifications  of  the  various  railways 
of  the  kingdom.  The  question  would  arise  —  shipped  at  any 
dock  at  what  time  ?  Might  it  be  at  any  period  however  remote 
from  the  period  of  their  transit  over  *the  railway;  or  [184. 
Iiow  far  must  the  two  things  be  connected  together,  namely  the 
transit  over  a  portion  of  the  railway  and  their  shipment  at  the 
dock.  The  directors  are  required  by  a  later  covenant  to  keep 
an  account  at  Cardiff' of  the  goods  shipped  in  any  other  '*  dock, 
basin,  canal,  or  cut  as  aforesaid,"  referring  to  the  former  cove- 
nant.    How  would  it  be  possible  for  the  directors  to  keep  at 
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Cardiff  an  acconnt  of  goods  which  might  pass  at  some  period 
over  a  mile  or  some  small  portion  of  their  railway  and  at\er- 
wards  be  shipped  at  one  of  the  oatports,  or  at  some  remote 
dock  in  the  ^ngdom.  The  covenant  would  be  in  point  of  fact 
impossible,  and  the  constroction  is  one  so  unwarranted  in  reason 
that  I  do  not  wonder  that  none  of  the  learned  judges  of  the 
court  below  adopted  it  in  his  judgment.  Passiuflr,  therefore, 
from  this  general  and  unbridled  construction  of  the  covenant, 
your  lordships  are  driven  to  find  a  limit  for  the  general  words 
of  the  covenant  in  some  other  way.  Ifow  I  would  ask  you  to 
observe  what  are  the  limits  of  the  covenant  that  are  proposed 
according  to  different  constructions.  I  will  take,  first,  the  limits 
that  are  proposed  by  the  learned  judges  who  are  in  favor  of  the 
directors,  and  who  think  that  the  judgment  should  be  entered 
for  them. 

Mr.  Justice  Blackburn,  as  I  understand  his  judgment,  proposes 
that  the  covenant  should  in  substance  be  construed  thus,  that  it 
should  mean  ^'  any  other  dock  close  by  the  Bute  dock,  and  of 
the  same  kind."  My  lords,  ufK>n  that  construction  I  ask  what 
is  the  meaning  of  **  close  by"?  TVho  is  to  determine  it  ?  If 
those  words  had  been  expressed  in  the  covenant  would  it  have 
been  possible  to  give  them  an  intelligible  and  definite  meaning? 
Then  who  again  is  to  say  whether  the  dock  is  of  the  same  kind, 
and  what  is  to  constitute  a  material  difference,  and  to  what  ex- 
tent, of  one  dock  above  another  ?  But  with  regard  to  all  I 
observe  the  words  of  the  covenant  are  "  any  other  dock,"  and 
by  what  authority  are  we  to  introduce  those  farther  words  ^'close 
by  and  of  the  same  kind"  ? 

Turning  from  the  suggestion  of  Mr.  Justice  Blackburn  to  one 
of  Mr.  Justice  Mellor,  I  find  even  more  difficulty  in  adopting 
it.  He  proposes  that  the  general  words,  " any  dock,"  should 
be  read  as  if  they  meant  this  :  "  Any  new  dock  constructed  by 
the  Taff  Vale  Bailway  Company  so  as  to  be  an  evasion  of  the 
185]  covenant"  My  *lords  anything  more  ambiguous,  more 
unlike  the  reducing  of  a  covenant  to  precision,  I  cannot  imag- 
ine, and  I  may  observe  that  introducing  the  element  that  the 
dock  must  be  constructed  by  the  Taff  \  ale  Bailway  Company, 
might,  in  a  case  which  clearly  would  come  within  the  spirit  of 
the  covenant,  altogether  defeat  its  operation.  But  it  is  suffi- 
cient again  to  say  that  there  are  no  such  words  as  these  to  be 
found  in  the  covenant,  and  I  know  of  no  authoritv  for  iutn> 
ducing  them. 

Mr.  Baron  Cleasby  proposes  to  limit  the  covenant  thus.  He 
proposes  to  read  in  the  words  "  at  Cardiff  town"  at  Cardiff 
proper :  that  is  to  say,  not  at  Cardiff  port,  but  at  Cardiff  town, 
so  that  the  words  would  run  **anv  dock  at  Cardiff  town." 
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Bat  I  can  find  DO  principle  of  construction  which  will  justify 
the  introduction  of  tho^e  words,  any  more  than  of  the  other 
words  I  have  referred  to.  Those  constructions  would  not,  any 
of  them,  suit  the  purpose  of  the  trustees,  but  I  have  adverted 
sa^  ing  that  I  am  unable  to  adopt  them  as  the  ratio  decidendi 
of  the  present  case. 

Passing  over  for  the  moment  the  opinion  of  Mr.  Baron 
BramwelT,  and  turning  to  the  opinions  of  those  learned  judges 
who  think  that  the  judgment  ought  to  be  entered  for  the  trus- 
tees, I  find  that  the  view  of  Mr.  Baron  Channell  is  this:  He 
proposes  that  the  words  "  any  other  dock"  should  be  modified 
thus,  "  any  other  dock  at  or  near.  Cardiff  under  the  control  of 
the  Taff  Yale  Railway  Company.*'  Now  here,  again,  I  ask, 
who  is  to  say  what  is  a  dock  near  Cardiff"?  Would  it  be 
possible  that  such  a  covenant  could  have  effect  given  to  it? 
Again,  what  is  to  justify  the  introduction  of  the  words  ^'under 
the  control  of  the  Taff"  Vale  Railway  Company  ?  " 

The  lord  chief  baron  and  the  learned  judges  whose  opinions 
coincided  with  his,  and  were  delivered  by  him,  read  the  cove- 
nant, as  I  understand,  as  if  the  words  "  shipped  or  unshipped" 
were  followed  by  these  words,  "at  or  near  the  port  of  Cardiff'," 
so  that  the  covenant  would  be  limited  thus,  "  goods  shipped  or 
unshipped  at  or  near  the  port  of  Cardiffl"  But  here  again,  my 
lords,  we  have  the  ambiguity  occasioned  by  the  introduction 
of  the  word  '*  near,"  and  we  have  the  introduction  of  the  words 
"  port  of  Cardiff^"  for  which,  as  it  seems  to  me,  there  is,  in 
point  of  construction,  no  authority  whatever. 

*We  have  thus  the  general  and  unlimited  construction[186 
to  which  I  in  the  first  instance  referred,  and  we  have  five  other 
constructions,  which  I  have  endeavored  to  enumerate  to  your 
lordships.  I  am  unable  to  adopt  any  one  of  those  six  construc- 
tions, and  I  come  to  the  only  other  construction  to  which  I 
have  referred,  and  which,  in  my  opinion,  is  the  proper  con- 
struction to  be  put  upou  the  covenant.  My  lords,  in  my 
opinion,  this  covenant  is  intended  to  describe  a  continuous 
operation ;  it  is  intended  to  describe  the  case  of  goods  con- 
veyed along  the  Taff  Vale  Railway,  that  is  to  say,  conveyed 
along  the  whole  length  or  any  part  of  the  railway,  and  then 
shipped  in  an^  dock  whatever,  so  that  the  generality  of  the 
word  "dock"  is  limited  by  the  fact  that  it  must  be  a  dock  in 
connection  with  some  part  of  the  Taff  Vale  Railway.  It 
appears  to  me  that  the  parties,  at  the  time  they  entered  into 
this  covenant,  thought,  as  events  have  proved,  incorrectlj', 
that  this  would  be  a  sufBicient  and  a  practical  limit  to  give  to 
the  covenant,  that  they  looked  upon  the  Taff  Vale  Railway, 
the  railway  with  which  they  were  dealing,  as  a  railway  which 
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bad  one  oatlet  and  might  have  more,  to  the  seaboard,  and  they^ 
considered  that  if  they  provided  that*  goods  which  thus,  by 
means  of  the  Taff  Vale  Railway,  reached  the  seaboard,  were 
intercepted  and  made  to  pay  dues,  their  aim  would  be  accomp- 
lished. 

My  lords,  this  is  the  construction  adopted  by  Mr.  Baron 
Bramwell,  and  in  which  I  entirely  agree.  Your  lordships  will 
observe  that  it  has,  I  will  not  say  the  merit,  but  the  requisite, 
that  it  complies  with  the  rule  of  construction  which  forbids  you 
to  introduce  words  unless  you  are  absolutely  compelled  so  to 
do  by  the  context.  It  takes  the  words  as  it  -finds  them ;  it 
leaves  the  words  "any  dock*'  to  be  perfectly  general,  but  it 
controls  them  by  describing  the  continuous  operation  to  which 
I  have  referred. 

The  question  which  then  remains  is,  is  the  Penarth  Railway, 
under  the  circumstances  under  which  it  was  made  and  the  cir- 
cumstances under  which  it  was  worked  by  "  the  Taff  Vale  Rail- 
way, or  any  part  or  branch  thereof,"  within  the  meaning  of  the 
covenant?  I  do  not  adopt  the  view  of  Sir  John  Karslake,  who 
contended  that  the  words  "  any  branch"  would  only  apply  to  the 
branches  then  existing,  and  would  not  include  future  branches 
187]  of  *the  Taff  Vale  railway.  In  my  opinion  the  words  "  the 
Taff  Vale  Railway,  or  any  part  or  branch  thereof,"  would  in- 
clude any  future  branch,  or  any  future  extension,  or  any  future 
addition  to  the  Taff  Vale  Railway.  But  it  appears  to  me  that 
the  Penarth  Railway  is  not  a  part,  nor  a  branch  of,  nor  is  it  an 
addition  to,  the  Taff  Vale  Railway.  No  doubt  it  is  worked  by 
the  Taff  Vale  Railway  Company ;  but  the  words  of  the  covenant 
do  not  point  to  the  company,  but  point  to  the  Taff  Vale  Rail- 
way, as  a  thing  in  nature  capable  of  ascertainment,  as  the  pro- 
per and  legitimate  description  of  that  which  has  a  legal  existence 
and  a  proper  legal  definition. 

My  lords,  I  think  that  your  lordships  have  no  right  to  depart 
from  that  which  is  the  just  and  natural  meaning  of  the  term  "  the 
Taff  Vale  Railway"  and  to  hold  it  as  equivalent  to  denoting, 
according  to  a  loose  and  popular  expression,  railways  in  con- 
nection with  or  worked  by  the  Taft*  Vale  Railway  Company. 
My  lords,  the  result  is,  that  in  my  opinion  judgment  must  be 
entered  for  the  plaintiffs  in  error  in  the  case. 

My  lords,  I  cannot  help  feeling  some  regret  at  the  result  at 
which  I  am  obliged  to  arrive.  It  appears  to  me  that  if  the  par- 
ties to  the  arrangement,  which  terminated  in  the  lease  of  1849, 
had  foreseen  the  events  which  have  since  happened,  it  would 
have  been  required  on  the  part  of  the  trustees  that  the  covenant 
should  extend  and  be  made  to  cover  those  events,  and  that  that 
demand  or  requirement  would  at  that  time  have  been  willingly 


Vol  VI.]  ENGLISH  AND  IRISH  APPEALS.  17 

Directors,  etc.,  of  Taff  Vale  Railway  Co.  v.  Macnabb.  1873 

acceded  to  by  the  Taft*  Vale  Railway  directors.  It  appears  to 
me  that,  by  what  has  been  done,  the  plaintiffs  in  error  have 
<K*parted,  in  a  clear  and  striking  manner^  from  the  good  faith 
of  the  arrangement  which  was  made  by  this  lease,  and  from  the 
«(ooJ  faith  of  the  covenants  contained  in  it.  But  they  have,  in 
my  opinion,  kept  themselves  free  from  the  obligation  of  the 
letter  of  the  covenants,  and  that  is  all  your  lordships  have  to 
deal  with,  and,  therefore,  in  my  opinion,  judgment  must  be 
entered  for  them. 

Upon  the  question  of  costs  bein^  mentioned,  Lord  Cairns 
said,  this  is  not  the  case  of  an  ordinary  appeal,  but  is  a  case 
analogous  to,  if  not  actually,  error  brought  under  the  Com- 
mon Law  Procedure  Act,  and,  therefore,  all  your  lordships 
♦have  to  do,  if  you  are  of  that  opinion,  is  to  direct  that  [188 
judgment  be  entered  for  the  plaintiffs  in  error. 

The  following  order  was  afterwards  entered  upon  the  journals : 
"  That  the  judgment  given  by  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  given  in  the  Court  of  Queen's  Bench,  be 
reversea :  That  the  j  udgment  of  the  Court  of  Queen's  Bench  be 
affirmed,  and  that  the  record  be  remitted  back  to  the  Court  of 
Queen's  Bench  to  the  end  that  execution  may  be  had  thereupon  in 
such  manner  as  if  no  such  judgment  of  reversal  had  been  given  by 
the  Court  of  Exchequer  Chamber :  That  the  Taff  Vale  Kailway 
Company  be  restored  to  all  things  which  the  said  company  had 
lost  by  reason  of  the  judgment  of  the  Court  of  Exechequer 
Chamber." —  Lord's  JourmlSy  9th  May,  1873.    . 

Solicitors  for  at)pellants :  Fields  RoscoCj  Ficld^  ^  Francis. 
Solicitor  for  respondent^  :  F.  S.  Gosling . 

A  somewli&t  elaborate  article  upon'the  of  such  a  pica.    It  is  a  good  defense  to 

question  as  to  when  a  contract  is  ttUrd  a  corporation  when  sued  upon  a  con- 

tire*  maj  be  found  in  the  5th  volume  tract,  that,  in  making  such  contract  it 

of  the  American  Law  Review,  page  272.  exceeded  its  corporate  powers ;  this  de- 

Where  a  state  of  facts  may  exist  fense  being  allowed  not  for  the  sake  ot 

wliich  will  sustain  a  transaction,  rather  the  corporators,  but  for  that  of  tlie  pub- 

than  render  it  invalid  as  tdtrd  vires,  the  lie.    The  corporation  would,  however, 

presumption    is  in    favor  of   legality,  be  estopped  from  setting  up  the  defense 

OleoU  T.   Tioga  R,  R.^  27  N.  T.  liep.,  in  a  case  where  the  other  party  to  the 

546;  Clarkev.  OUy  of  RocJusUr,  28  New  contract  could  not  be  presumed  to  be 

York,  605.  cognizant  of  the  excess  of  power.    Bis- 

The  plea  of   uUrd  vires,  according  «/jW  v.  Jf£cAi|gra/i,ete.,  23  N.  Y.  Rep.,258; 

to  its  just  meaning,  imports,  not  that  Connecticut,   etc.  v.   Cleo'land,  etc.,  4t 

tlie  corporation  could  not,  and  did  not.  Barb.,  9  ;  Bradley  v.  Ballard,  55  Illi- 

iu  fact,  make  the  unauthorized  contract,  nois,  418. 

but  that  it  ought  not  to  have  made  it.        So  lonji:  as  the  contract  remains  ejre- 

Such  a  defense,  therefore,  necessarily  cntary,  the  defense  may  be  interpoRed. 

rests  upon  the  violation  of  truHt  or  duty  When  executed  and  good  faith   forbids 

towards  the  shareholders  and  is  not  to  the  interposition  of  the  plea,  the  cor- 

be  entertaiued  when  its  allowance  will  poration  will'be  estopped.     Bradley  v. 

do  a  greater  wrong  to  innocent  third  Ballard^  55  Illinois,  418. 
pereona.  The  acquiescence  of  the  share-        So  thougli  a  corfK>ration  has  no  power 

uolders  will  prevent  the  interiwaitiou  to  give  a  lien  on  its  proj>erty,  one  may 

6  Eno.  Rep-I  3 
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be  created  b  J  operation  of  law.    Dubois  agree  with  its  contractors  to  issue  to 

V.  HuU,  43  Barb.,  26.  tliem  for  tlie  completion  of  the  road 

A  corporation,  when  sued  for  monej  preferred  stock  in  payment  for  work  to 

paid  for   property,  of    which  it    has  be  done.    Hazelhurst  y.  The  SaxannaJi^ 

iiad  the  benefit,  cannot  defend  on  the  etc.,  43  Geo.,  13,  54-^7. 

ground  that  the  purchase  was  vUrd  '   VV^here  a  statute  requires  that  a  rc8r>- 

vires ;  although  the  plaintiff,  when  he  lution,  by  the  common  council  of  a  city, 

paid  the  money,  knew  all  the  facts,  shall  be  passed,  in  a  particular  manner. 

Parish  ▼.  Whedert  22  N.  Y.  Rep.,  494.  it  is  invalid  and  void,  and  the  city  incurs 

A  railway  company   may    lawfully  no  liability,  unless  the  statute  be  coui- 

aprree  with  one  that  if  he  will  build  an  plied  with,  and  parol  evidence  is  inad- 

elevator  all  through  grain  carried  over  missible  to  add  to  or  to  vary  the  record, 

the  railway  shall  be  received  in  and  Morris  v.  City  of  Lawrence,  98  Mass., 

discharged    from  the    elevator  at    an  219, 221. 

agreed  price  per  bushel,  nor  is  such  con-  An  ordinance  passed  by  a  municipal 

tract  illegal  as  against  public  policy  or  corporation  must  be '  made  to  conform 

as  creating  a  monopoly.    Richmond  v.  strictly  to  the  provisions  of  the  charter ; 

Dubuque,  etc.,  33  Iowa,  423.  and  where  work  is  d^ne  under  a  resolu- 

So  a  college  may  lawfully  stipulate  in  tion  or  ordinance  not  so  passed,  no  re- 
consideration of  a  subscription  to  its  en-  covery  can  be  had  therefor,  under  the 
dowment  to  give  one  fn«  scholarship  ordinance  or  under  a  quantum  meruit, 
forever  to  the  subscriber,  his  heirs  or  though  done  under  the  direction  of  the 
assigns,  in  another  incorporated  semi-  regular  officer  of  the  city.  Cotoen  v.  Vil- 
nary  of  learning.  Genesee  College  v.  lage  of  West  Troy,  43  Barb.,  49 ;  McSped- 
Dodge,  26  N,  Y.  Rep.,  213.  don  v.  Mayor,  7  Bosw.,  601 ;  Donovan  v. 

So  a  canal  company  has  power  to  en-  Mayor,  33  N.  Y^  291 ;  Brady  v.  Ballard, 

large  its  canal  after  the  same  is  once  55  111.,  414. 

completed.    JSelden  v.  Delaicare,  etc.,  29  Nor  can  a  municipal  corporation  ratify 

N.  Y.,  634.  the  acts  of  its  officers  so  as  to  render  the 

So  one  railroad,  under  a  charter  au-  corporation  liable.    Cowen  v.  Village  of 

thorizin^  it  to  subscribe  for  the  stock  of.  West  Troy,  43  Barb.,  48. 

or    to  aid  another,  may  guaranty  the  The  contractor  is  bound,  at  his  peril, 

bonds  of  such  other.    Connecticut,  etc.  v.  to  see  that  the  provisions  of  the  charter 

Cleveland,  etc.,  41  Barb.,  9.  have  been  complied  with.     Cowen  v. 

A  railroad  corporation  may  lawfully  Village  of  West  IVoy,  43  Barb.,  48. 
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189]  *Thk  Liquidators  op  the  Imperial  Mercantile  Credit 
Association  Appellants;  and  Edward  John  Coleman  and 
John  Watson  Knight,  Respondents.* 

Director — Fiduciary  Character — Declaration  of  Interest — Partner. 

% 

A  director  of  a  joint  stock  company  is  in  a  fiduciary  position  towards  the  com- 
pany, and  if  he  makes  any  profit  on  account  of  transactions  of  business  when  lie 
is  acting  for  the  company,  he  must  account  for  them  to  the  company. 

So,  if,  acting  for  himself,  he  proposes  to  the  company  a  contract  from  tlie  exe- 
cution of  which  he  will  derive  a  profit,  that  profit  belongs  to  the  company. 

Where  the  articles  of  a  joint  stock  association  declared*  that  if  a  director  had 
any  interest  in  a  contract  proposed* for  acceptance  by  the  association,  he  should 
declare  his  interest,  or  his  place  as  director  should  be  vacated,  and  that  having 
declared  it  he  should  not  vote  on  the  proposal : 

Held,  first,  that "  declare  his  interest"  meant  declare  the  nature  of  his  interest, 
and  that  the  words  were  not  satisfied  by  a  mere  declaration  that  he  had  an  interest 
in  the  matter.     • 

(')  Reversing  S.  C.  &  R.,  6  Cliy.  App.,  558. 
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And,  secondlv-,  that  the  vacatin^ir  of  the  seat  woald  not  prevent  the  contract 
itiiHlf  from  being  treated  as  one  made  for  the  benefit  of  the  association,  for  that 
the  rale  of  equity  would  apply  to  such  a  case  in  addition  to^the  penalty  specially 
lucntioned  by  the  article  of  association. 

la  a  joint  stock  association  created  for  the  purpose  of  carrying  into  effect 
l<iaiis  and  other  financial  operations,  C  (who  carried  on  business  as  a  stock 
broker)  was  a  director.  An  article  of  the  association  required  that  if  a  director 
**  ountracts  with  the  company,  or  is  concerned  in,  or  participates  in  the  profits  of 
any  contract  with  the  company  or  ]>artici  pates  in  the  profits  of  any  work  done  for  the 
company,  without  declaring  his  interest  at  the  meeting  of  directors  at  which  such 
omtract  is  determined  on,  or  work  ordered,"  hisofflce  of  director  should  be  vacated. 
The  article  farther  required  that  he  should  not  vote  on  such  contract  or  work.  C 
bad  ent^ed  into  an  arrangement  with  P  to  "  place"  the  debentures  of  a  railway 
company  for  a  commission  of  5  per  cent.  C  at  a  meeting  of  th^  directors,  without 
mentioning  his  arrangement  with  P,  but  merely  declaring  that  he  had  an  interest 
in  the  tranaaetion,  proposed  to  the  association  that  it  should  undertake  to  "  place" 
these  del)entnres  at  a  commission  of  IJ^  per  cent.  The  proposal  was  adopted,  and 
debentures  to  a  very  large  amount  were  "  placed"  by  the  association : 

MeJd,  thatC  was  liable  to  account  to  the  association  for  the  difference  between 
the  two  amounts  of  commission,  so  far  as  concerned  the  debentures  which  had 
been  actually  placed  by  the  association. 

The  liability  of  the  director  had  been  declared  by  Malins,  V.C.,  and  the 
^relief  prayed  for  by  the  association  had  been  granted  with  costs.  His  [190 
honor's  decree  was,  on  appeal  to  the  lord  chancellor,  reversed  with  costs.  On 
appeal  to  this  house,  the  order  of  the  lord  chancellor  was  reversed,  but  the  origina. 
decree  being  varied  in  some  of  its  details,  no  costs  were  given,  but  the  case,  with 
a  declaration,  was  remitted  tor  the  Court  of  Chancery  to  do  what  should  be  just  in 
acoordanoe  with  the  decision  of  this  house. 

C  Itad  a  partner,  K,  who  was  not  in  any  way  connected  with  the  association  ; 
the  transaction,  however,  had  been  a  partnership  transaction  : 

Hdd,  that  the  partners  were  liable,  jointly  and  severally,  to  make  good  to  the 
association  the  piofits  which  it  ought  to  have  received  in  the  increased  amount  of 
the  commission. 

This  was  an  appeal  agaiust  a  decision  of  Lord  Chancellor 
Ilatherley,  by  which  a  previous  decision  of  Vice  Chancellor 
Malins  had  been  reversed.  The  respondents  carried  on  business 
111  partnership  as  stockbrokers  under  the  style  of  Knight  & 
Coleman,  and  acted  in  that  capacity  for  Messrs.  Peto,  Betts,  & 
Crampton,  and  also  for  the  London,  Chatham,  and  Dover  Rail- 
way Company,  for  which  Peto  &  Co.  were  contractors.  The  facts 
of  this  case  are  fully  set  forth  in  the  report  in  the  court  below  (*), 
and  the  following  summary  of  them  is  all  that  is  necessary  here. 

In  the  early  part  of  January,  1864,  the  London,  Chatham, 
and  Dover  Railway  Company  was  desirous  of  raising  money  on 
debentures  and  shares  (being  authorized  thereto  by  private  acts 
of  parliament)  for  the  purposes  of  an  extension  line  called  the 
Greenwich  and  Woolwich  Line ;  and  Peto  &  Co.,  having  an 
interest  in  the  transaction,  entered  into  communications  with 
Knight  &  Coleman  on  the  subject.  On  the  4th  of  January, 
1864,  Coleman  wrote  a  letter  to  Peto  in  which  he  said,  "If  the 
following  arrangement  meets  with  your  approval,  we  should 
like  to  proceed  at  once  with  the  affair.  I  can  arrange  to  place 
the  whole  of  the  B  shares  and  debentures  for  a  co«n  mission  of 

(*)  Law  Rep.  6  Ch.  Ap.,  558. 
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5  per  cent  in  cash,  and  5  per  cent'  in  A  shares,  to  be  paid  :ir^ 
and  when  the  deposits  are  paid  into  the  company's  bankers.'^ 
On  the  5th  of  January,  1864,  Peto  wrote  in.  the  name  of  hi.M 
iirm  to  Coleman,  "to  express  to  you  our  assent  to  the  tornir^ 
contained  in  your  note  for  the  issue  of  the  Greenwich  and  Wool- 
wich capital." 

191]  *In  March,  1864,  there  was  incorporated  a  company 
called  "The  Imperial  Finance  Company,  (Limited),"  of  whicli 
Coleman  was  a  director.     Thomas  Fraser  Sandeman  was  its 

•  * 

manager.  In  June,  1861,  it  was  agreed  that  this  company  was 
to  unite  with  Another  company  which  bore  the  name  of"  The 
Mercantile  Credit  Association,  (Limited),"  of  which  Henry 
James  Barker  was  the  manager,  and  the  two  when  thus  united 
were  to  bear  the  name  of  "  The  Imperial  Mercantile  Credit 
Association,  (Limited)."  Of  this  united  associjition — the  ob- 
jects of  which  comprised,  among  others,  "  the  negotiating 
loans  of  all  descriptions,  and  the  transacting  any  business  of  u 
capitalist," — Coleman  became  a  director.  There  was  a  com- 
mittee of  the  association  to  which  the  consideration  of  its 
aftairs  was  at  first  specially  entrusted,  composed  of  persons 
selected  from  the  directors  of  each  of  the  two  companies. 
Coleman,  though  a  director,  was  not  one  of  this  committee. 

On  the  7th  of  June,  lb64,  Coleman  laid  before  the  commit- 
tee the  following 

"  Proposal  of  Messrs.  Knight  &  Coleman. 
"  Imperial  Mercantile  Credit  to  undertake  to  place  £356,300 

6  per  cent,  debentures  (five  years  to  run)  of  Metropolitan 
Extension,  Eastern  Extension  of  London,  Chatham,  and  Dover, 
and  £535,000  6  per  cent  first  preference  shares.  Commissio.n 
on  debentures  IJ  per  cent.    Ditto  on  shares,  3  per  cent." 

Coleman  saw  Sandeman  and  Barker,  who  were  still  acting 
as  managers  for  the  recently  united  association,  and  (as  it  w.a3 
alleged  by  him,  but  denied  by  them)  showed  them  the  letters  * 
between  himself  and  Peto.  The  committee  passed  a  resolution 
to  recommend  the  proposal  to  the  board  of  directors.  Accord- 
ingly, on  the  10th  of  June,  the  proposal  and  the  resolution 
were  brought  before  the  board.  Coleman  was  present  as  a 
director.  Before  it  was  discussed,  Coleman  stated  that  he  was 
interested  in  the  sale  of  the  debentures  and  shares,  and  offered 
to  leave  the  room  while  it  was  undeh  discussion ;  but  the 
chairman  (Mr.  Chapman)  said  that  it  was  unnecessary  for  him 
to  do  so.  A  question  arose  as  to  whether  Coleman,  being  u 
director  of  the  association,  and  having  an  interest  in  the  sale 
of  the  debentures,  the  association  could  enter  into  the  transac- 
tion proposed. 
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*By  the  83d  article  of  association  it  was  provided  that,  [192 
•'The  office  of  a  director  shall  be  vacated  1.  It'  he  holds  any  other 
office  or  place  of  profit  under  the  company.  2.  If  lie  becomes 
hankrapt  or  insolvent.  3.  If  he  contracts  with  the  company, 
or  is  concerned  in,  or  participates  in,  the  profits  of  any  contract 
with  the  company,  or  participates  in  the  profits  of  any  work 
done  for  the  company,  without  declaring  his  interest  at  the 
meeting  of  the  directors  at  which  such  contract  is  determined 
on  or  work  ordered,  if  his  interest  then  exists,  or,  in  any  other 
case,  at  the  first  meeting  of  the  directors  after  the  acquisition 
^f  his  interest;  and  no  director  so  interested  shall  vote  at  any 
meeting,  or  on  any  committee  of  the  directors,  on  any  question 
relating  to  such  contract  or  work;  but  this  article  shall  not 
apply  if  his  interest  is  only  that  of  a  member,  other  than  a 
director  or  other  officer,  of  a  company  which  contracts  with  or 
does  work  for  this  company,  or  is  concerned  in,  or  participates 
in  the  profits  of  any  contract  with  this  company." 

Mr.  Morris,  the  solicitor  of  the  company,  being  consulted  on 
this  question,  said  that  if  the  director  at  the  time  of  any  busi- 
ness being  submitted  to  the  board,  declared  his  interest  in  it, 
the  association  could  enter  into  the  business.  The  board 
thereupon  discussed  the  proposal,  and  passed  this  resolution  : 
"The  committee  appointed  at  the  last  meeting  presented  their 
report  upon  Messrs.  Knight  &  Coleman's  proposition,  which 
they  have  so  far  modified  as  to  recommend  the  £356,300  deben- 
tiire  stock  of  the  Metropolitan  Extension  (Greenwich  and 
Woolwich)  be  taken  up  at  a  commission  of  IJ  per  cent  The 
]>ropo8a1,  as  presented  by  the  committee,  wass  accepted."  The 
money  was  paid  through  Knight  &  Coleman,  who  retained  for 
their  share  of  the  commission  £12,470  10s.,  which,  with  the 
sum  of  X5344  10s.  retained  by  the  association,  amounted  to 
£17,815,  or  5  per  cent  on  the  whole  £356,000.  It  appeared, 
however,  that  a  part  of  the  whole  £356,000,  amounting  to 
£35,000,  was  not  placed  by  the  association,  but  actually  sold 
by  the  company  itself.  The  transaction  turned  out  to  be  a 
loss,  and  when  the  association  came  to  be  wound  up,  the 
liquidators  having  discovered  the  contract  with  Peto  &  Co.,  filed 
a  bill  against  Knight  &  Coleman  to  make  them  liable  for  the  . 
whole  loss,  and  to  compel  *them  to  pay  over  for  the  [193 
benefit  of  the  association  the  £12,470  105.  which  they  had  re- 
ceived as  commission  for  placins:  the  debentures.  The  bill  was 
afterwards  amended  and  confined  to  the  latter  demand,  and  also 
to  so  much  of  a  sum'of  £6230  as  Knight  &  Coleman  might  ob- 
tain from  Peto  &  Co.  (who  had  since  become  bankrupts)  under 
an  agreement  for  commuting  their  portion  of  commission  on 
the  placing  of  the  shares. 
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On  the  hearing  before  Vice  Chancellor  Malins  he  made  an 
order  directing  payment  by  Coleman'i  Knight  of  the  £12,470 
10s.  with  interest  at  5  per  cent,  and  of  whatever  might  be  re- 
covered by  them  from  the  estate  of  Peto  in  respect  of  the  £6230. 
Coleman  &  Knight  appealed,  and  Lord  Chancellor  Hatherley 
reversed  this  decision,  and  ordered  the  bill  to  be  dismissed  with 
costs.     This  appeal  was  then  brought. 

Mr.  Brown^  Q.C.,  and  Mr.  Jackson,  Q.C.,  for  the  appellants  : 
Under  the  provisions  of  the  83d  article  of  association,  even 
supposing  Coleman  to  have  done  all  which  that  article  required 
(which  is  not  admitted)  he  could  only  therein  be  freed  froir^ 
liability  to  lose  his  seat  as  a  director;  but  that  did  not  in  any 
way  relieve  him  from  the  effect  of  the  rule  of  equit}'  which 
treats  a  director  as  a  trustee  for  the  compaiiy,  and  binds  him  to 
account  for  any  profits  which  he  has  made  in  its  transactions. 
The  88th  section  of  the  Companies  Clauses  Act  of  1845  (8  &  9 
Vict.  c.  17)  is  the  original  of  the  83d  article  of  association  here, 
and  both  alike  leave  the  principle  of  equity  untouched,  ancl 
deal  only  with  the  loss  of  the  seat  of  a  director.  It  is  true  that 
in  Foster  v.  The  Oxford  and  Worcester  Railway  Cowpavy  (^)  a  dis- 
tinction of  this  sort  was  taken,  and  the  contract  itself  was  not 
avoided,  though  the- director  lost  his  seat  by  being  concerned 
in  it.  But,  as  explained  in  The  Aberdeen  Railway  Company  v. 
RUiikie  (*),  the  contract,  though  it  mis^ht  be  good  at  common  law, 
could  not  be  enforced  in  equity.  In  the  Tatter  case  Blaikie's 
character  of  trustee  was  recognized  as  so  directly  affecting  the 
matter  that  it  was  decided  that  the  question  whether  there  was 
fairness  in  the  contract  itself,  or  even  profit  to  the  company 
arising  from  it,  could  not  be  entered  into  ;  but  it  was  held  that 
194]  the  contract  itself  could  not  be  enforced  in  equity,  *and 
Lora  Chancellor  Cranworth  and  Lord  Brougham  there  acted 
expressly  on  that  principle.  But  however  that  may  be  as  to 
third  persons,  it  is  clear  that  any  person  concerned  in  making 
the  contract,  if  holding  a  fiduciary  character  in  relation  to  one 
of  the  contracting  parties,  must  be  acco'untable  to  that  party. 
As  to  his  interests  it  is  void.  In  Pickering's  Case{\  where  the 
contract,  though  apparently  made  between  two  individuals  alone, 
was  really  made  for  the  company  by  one  while  he  was  director 
of  his  company,  and  though  a  large  sura  of  money  had  been 
paid  by  the  company  on  account  of  the  contract  before  the 
winding-up  order,  it  was  held  that  the  contract  itself  could  not 
be  enforced  against  the  company.  And  this  was  really  in 
accordance  with  a  case  of  JEx  parte  James  (*),  where  the  purchase 
of  a  bankrupt's  estate  by  the  solicitor  to  the  commission  was 

0)  13  C.  B.,  200 ;  22  L.  J.  (C.P.),  99.  (")  Law  Rep.  6  Ch.  Ap.,  535. 

0 1  Macq.  Sc.  Ap.  Cas..  461.  (*}  8  Ves.,  337. 
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set  aside,  and  Lord  Eldoii  would  not  permit  the  solicitor,  even 
after  divesting  himself  of  the  character  of  solicitor,  to  bid  upon 
the  resale.  So  in  Benson  v.  Heathorn  (*)  Vice  Chancellor  Knight 
Bruce  compelled  the  defendant,  who  had  been  director  of  a 
company,  to  refund  to  the  company  a  sum  of  £160  which  ho 
had  made  as  profit  on  the  sale  to  the  company  of  one  of  his  own 
vessels.  It  is  not  enough  to  say  that  the  directors  were  suffi- 
ciently informed  to  be  put  upon  inquiry.  Thev  ought  in  such 
a  case  .to  have  the  fullest  information  given  to  them,  and  ought 
not  to  be  driven  to  inquiry:  Faiocett  v.  WhiiehoiLsef^)^  and 
Michens  v.  Congreve  (^. 

The  disability  of  a  director  to  make  such  a  contract  as  this 
arises  from  his  fiduciary  character.     The  mere  disclosure  of  the 
fact  that  he  had  an  interest  without  more  would  not  relieve  him 
from  the  obligations  he  was  under  on  account  of  his  fiduciary 
character.     The  words  of  the  83d  article  are  not  satisfied  by 
such  a  vague  declaration.    His  statement  about  his  having  an 
interest  was  incomplete  and  insufficient.    He  should  have  said 
what  was  his  interest.     He  said  nothing  of  the  kind.     All  that 
he  said  was,  that  he  was  interested.     That  was  not   sufficient 
within  the  plain  meaning  of  the  83d  article.     There  was  no 
doubt  that  if  the  *company  had  known  the  extent  of   [195 
that  interest  the  contract  would  not  have  been  accepted.    No 
one  had  been  properly  informed  on  the  matter.     If  the  mana- 
gers, Sandeman  and  Barker,  had  really  known  the  contents  of 
the  letters,  that  would  not  have  afiected  the  question.     They 
were  not,  as  Lord  Chancellor  Hatherley  fancied,  members  of 
the  temporary  board.     They  were  only  the  servants  of  the 
association.     The  directors  were  the  persons  who  were  entitled 
to  be  informed  of  the  letters.    Here,  however,  even  the  mana- 
gers themselves  declare  that  they  had  not  been  shown  these 
letters,  while  the  directors  had  not  the  least  idea  of  tbeir 
existence.    Yet  these  letters  constituted  an  arrangement  which 
amounted  to  this,  that  the  profit  was  to  be  for  the  respondents, 
the  risk  for  the  association.     The  respondents,  the  brokers, 
were  to  have  5  per  cent  commission  on  a  speculation  in  which 
all  the  money  was  to  be  advanced  by  the  association,  which 
was  only  to  get  IJ  per  cent,  and  the  person  who  presented  this 
proposal  to  the  association  was  one  of  its  directors,  and  as  such 
was  bound  not  to  receive  a  benefit  for  himself  at  the  expense 
of  the  association.    The  principle  is  stated  in  Ernest  v.  NichoUs  (*), 
and  acted  upon  in  The   Great  Luxembourg  Railway   Company 
V.  Magnay  (*) ;  and  Chaplin  v.  Young  (•)  shows  that  this  decision 
dismissing  the  bill  cannot  be  supported. 

(»)  1  Y.  &  C.  Ch.,  826.  O  1  Russ.  &  My.,  150,  n.  (•)  25  Beav.,  586- 

01  Russ.  k  My.,  132.  (*)  6  H.  L  Cas ;  401.  0  33  Beav..  414 


24  ENGLISH  AND  IRISH  APPE.¥I^.  il..R 

1873      liiquidators  of  Imperial  3Iercantile  Crcniit  AssociatioQ  v.  Coleman. 

Mr.  Cotton.^  Q.C.,  and  Mr.  Stewart  Ferrers^  were  for  the 
respondent  Knight. 

The  Solicitor  General  (Sir  G.  Jessdj.  Mr.  Ka^f^  Q.C.  (Mr. 
Thesiger  was  with  them),  for  the  respoii  lent  Coleman  : 

The  main  question  here  depends  on  the  construction  of  the 
83d  article  of  the  association.  On  that  it  is  contended  for  the 
respondents  that  Coleman  did  all  that  lie  was  required  to  d(>, 
and  that,  having  satisfied  the  requirements  of  that  article,  lie  is 
freed  from  all  farther  liability;  that  tiicre  was  no  fiduciary 
relation  between  him  and  the  association,  except  so  far  as  that 
article  might  create  one,  and  that  he  has  complied  with  its 
conditions  and  freed  himself  even  from  that  qualified  relation- 
196]  ship-  Then  it  is  contended  *that  as  to  Kniglit  there  is 
no  pretense  for  holding  him  liable  at  all.  lie  stood  in  no 
position  of  a  fiduciary  character  to  the  association  ;  he  was  not  a 
director  of  it;  he  did  not  hold  shares  in  it;  he  took  no  per- 
sonal interest  in  it ;  he  knew  nothing  of  it.  lie  is  therefore 
entitled  to  have  this  bill,  as  against  him,  dismissed. 

As  to  Coleman,  the  83d  article  exempts  him  from  any 
liability  to  this  suit.  That  article  was  one  really  made  in 
favor  of  a  director;  its  object  was  to  define  exactly  what  he 
was  to  do,  and  to  prevent  him  from  being  subjected  to  any 
indefinite  liability  if  he  should  happen  to  have  an  interest  in  any 
of  the  business  transactions  of  the  company.  If  he  had  such 
an  interest  he  was  required  to  declare  the  fact,  and  having 
made  that  declaration  he  was  not  to  be  allowed  to  vote  on  the 
matter.  These  were  clear  and  intelligible  provisions,  and  he 
has  fully  satisfied  them.  The  only  object  of  the  article,  as 
shown  by  the  provision  against  his  voting,  was  that  he  should 
not  be  in  a  position  to  give  wrong  advice  to  the  company,  and 
enforce  it  by  his  vote,  on  a  matter  in  which  his  interest  might 
bias  his  opinion.  That  object  being  secured,  the  article 
relieved  him  from  all  other  consequences.  The  closing  words 
of  the  article  showed  that  an  interest  of  a  particular  sort  had 
been  contemplated  as  likely  to  exist  in  a  director,  and  that  had 
been  provided  against;  and  that  being  done  nothing  farther 
was  required.  The  general  rule  as  to  fiduciary  relations*  had 
therefore  no  application  to  this  case. 

But  no  such  relation  existed  between  Coleman  and  the 
company.  He  was  known  to  be  a  stockbroker;  he  was  known 
to  act  as  a  stockbroker  for  Peto  &  Co.,  whose  connection  with 
the  railway  company  was  likewise  well  known.  In  fact,  there- 
fore, there  was  nothing  as  to  which  the  company  could  have 
been  misled,  even  if  he  had  not  said  anything  about  his  inter- 
est. But  he  did  say  it,  and  literally  complied  with  all  that  the 
83d  article  required.    [Lord  Cairns; — He  declared  that  he 
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bad  an  interest;  was  that  enough?  Lord  Chelmsford:  lie 
might  have  had  an  interest  to  the  extent  of  being  a  broker. 
A\ra8  not  the  bare  declaration  that  he  had  an  interest,  lie  being 
a  broker,  likely  to  mislead  ?]  It  was  not.  It  was  a  declaration 
of  an  existing  interest;  it  put  the.  directors  on  inquiry.  Hav- 
ing made  the  declaration- which  the  83d  article  required,  he 
tliereby  subjected  himself  to  the  inquirj'  w'hat  that  *in-  [197 
tere&t  was;  what  its  nature,  and  what  its  extent.  But  the 
directors  did  not  think  it  necessary  to  make  any  farther  in- 
quiry ;  and  though  Coleman  offered  to  leave  the  room  he  was 
told  not  to  do  so.  But  he  did  not  vote,  nor  even  speak  on  the 
subject.  He  had  therefore  done  all  that  the  83d  tu-ticle  re- 
quired, and  abstained  from  doing  anj'thing  that  it  forbade,  aiid 
was  discharged  from  all  farther  liability.  AH  that  the  directors 
desired  to  consider  was  whether  the  proposals,  as  submitted  to 
them,  was  one  which  they  ought  to  accept;  they  decided  that 
it  was,  and  entered  into  the  contract.  They  could  not  now  in- 
sist pn  keeping  all  that  they  had'got  by  the  contract,  and  so  affirm 
the  contract,  and  yet  treat  it  as  if  there  had  been  no  contract 
with  them,  and  claim  the  profits  obtained  from  it  by  another 
person. 

All  the  cases  referred  to  as  showing  the  liability  of  Coleman 
were  cases  where  the  fiduciary  character  really  existed.  Fawcett 
V.  WfulehouseJ^)  and  liichens  v.  Congrevc  (^)  were  clearly  of  that 
sort.  So  vr9i%Tyrelly.  The  Bank  of  London  (*) ;  Tyrell  there  being 
in  fact  the  solicitor  of  the  company.  It  was  the  same  with 
Tlie  Aberdeen  Railway  Company  v.  BUdkiei^)]  and  21\e  Great 
Luxembourg  Company  v.  Magiiiay  (*).  Again,  in  Benson  v.  Ilea- 
thamei^^  the  director  was  specially  entrusted  with  the  duty  of 
making  the  sort  of  contract  for  the  company  out  of  which  he 
sought,  at  the  expense  of  the.  company,  to  make  a  profit  for 
liimself.  And  there,  too,  he  actually  charged  commission  on 
the  sale  of  the  vessel,  thereby  affecting  to  be  dealing  as  on  the 
part  of  the  company  with  the  property  of  a  stranger.  Not  one 
of  these  circumstances  existed  here,  and  therefore  the  rules 
which  were  applicable  in  those  cases  were  inapplicable  here. 

The  decree  of  Vice  Chancellor  Malins  now  sought  to  be  re- 
stored and  afiirmed  is  wrong  in  substance  and  in  form.  It 
charges  the  respondents  as  with  the  whole  amount  of  commission 
to  be  derived  from  the  placing  of  all  the  debentures,  whereas 
there  was  a  large  portion  of  them,  amounting  to  many  thousands 
of  pounds,  which  were  sold  in  the  market  by  the  railwav  com- 
pany itself.     Again,  the  respondents  were  charged  with  what 

0 1  Ruas.  &  My.,  133.  0 1  Macq.  Sc.  Ap.,  4G1. 

O  Ibid.,  150,  n.  O  25  Beav.,  586. 

0 10  H.  L.  C,  26.  O  1 Y.  &  C.  Cli.,  326. 
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198J  they  were  to  receive  *from  Messrs.  Peto,  though  it  was 
])Ossible  they  might  never  teceive  a  farthing  of  it.  And  then 
they  were  charged  with  5  per  cent  interest,  which  it  was  not 
the  practice  of  the  Court  of  Chancery  to  give  unless  there  was 
fraud  established  against  th^  party,  and  fraud  was  not  alleged 
here. 

Mr.  -6roM?n  replied. 

Lord  Chelmsford  :  my  lords,  the  question  in  this  case  is 
whether  the  respondents  are  bound  to  account  to  the  appellants 
for  the  profits  by  way  of  commission  realized  by  them  with 
respect  to  certain  debentures  of  the  London,  Chatham,  and  the 
Dover  Railway  Company.  These  profits  consist  of  a  sum  of 
-£12,  470  105.  actually  received  by  the  respondents,  and  of  a  sum 
of  £6,230  remaining  to  be  paid  to  them.  [His  lordship  here 
stated  fully  the  facts  of  the  case.] 

.  A  bill  was  filed  in  the  name  of  the  association  praying  that 
Messrs.  Knight  &  Coleman  might  be  decreed  to  account  to  the 
association  for  the  sam  of  £12, 470 105.,  and  the  farther  sum  of 
£6,230,  on  the  ground  that  they  were  profits  derived  from  the 
application  of  the  funds  of  the  association,  of  which  Mr.  Cole- 
man was  in  the  fiduciary  position  of  a  director,  and  could  not, 
therefore,  make  a  profit  to  himself  out  of  that  trust  and  em- 
ployment. 

"  The  principle,"  as  the  lord  chancellor  said  in  his  judgment 
in  this  case,  "  is  firmly  and  well  established,  that  a  person  hold- 
ing a  fiduciary  position  with  regard  to  a  company  cannot  obtain 
for  himself  a  benefit  derived  from  the  employment  of  the  funds 
of  the  companv  in  any  matter  in  which  he,  the  director,  as  such 
director,  may  happen  to  be  ens^aged."  The  principle  was,  of 
course  not  disputed  by  Messrs.  Knight  &  Coleman,  but  they  con- 
tended that  one  of  the  articles  of  the  association  removed  the 
transaction  in  question  from  the  range  of  its  application.  The 
article  upon  which  reliance  is  thus  placed  is  the  83d  of  the 
articles  of  association,  and  is  in  the  following  terms :  [His 
lordship  read  it,  see  ante,  p,  192.]  This  article,  no  doubt,  con- 
templates the  case  of  a  director  deriving  profits  from  a  contract 
in  which  the  compainy  is  interested ;  but  provides  that  if  he 
participates  in  such  profits  without  declaring  his  interest  his 
r99]  office  of  director  shall  be  vacated ;  but  if  he  does  *declare 
it  the  only  condition  imposed  upon  him  is,  that  he  shall  not 
vote  upon  the  question  relating  to  the  matter  in  which  he  is  so 
interested. 

It  is  contended  that  Mr.  Coleman  complied  with  the  con- 
ditions of  this  article,  because,  on  the  10th  of  June,  1864,  when 
a  recommendation,  by  the  committee,  of  the  proposal  as  to 
placing  the  debentures  of  the  railway  company  was  brought 
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before  the  temporary  board,  and  was  accepted  by  tliat  board, 
he  stated  that  he  was  interested  ift  the  sale  of  the  debentures, 
s\nd  offered  to  leave  the  room  whilst  the  proposal  for  their  sale 
to  the  association  was  discussed. 

In  the  court  below  reliance  was  placed  upon  a  fact  asserted 
l)V  Mr.  Coleman  in  his  affidavit,  that  he  had  shown  the  letters 
of  the  4th  and  5th  of  January,  1864,  which  contained  his  pro- 
posal to  place  the  debentures  for  a  commission  of  5  per  cent, 
and  the  acceptance  of  that  proposal,  to  Mr.  Sandeman  and  Mr. 
Barker,  the  managers  of  the  association.  There  was  conflict- 
ing evidence  on  this  subject.  Mr.  Sandeman  and  Mr.  Barker, 
in  their  original  affidavits,  merely  said  that  "they  had  no 
recollection  of  having  seen  these  letters."  But  in  subsequent 
affidavits  they  both,  in  the  very  same  terms,  stated  that  *'  they 
had  had  ample  opportunity  of  reconsidering  the  whole  matter, 
and  were  then  satisfied  that  they  never  did  see  the  letters  in 
question."  Mr.  Sandeman  was  cross-examined,  and  it  was 
considered  that  his  credit  was  much  shaken  by  a  letter  which 
was  written  by  him  on  the  4th  of  I^ovember,  two  days  after 
the  bill  was  filed.  I  do  not  think  I  need  trouble  your  lordships 
with  it.  I  do  not  see  how  it  shows  that  he  had  sworn  falsely 
with  respect  to  not  having  seen  the  letters  of  the  4th  and  5tii 
of  January.  And  it  ought  to  be  borne  in  mind  that  if  Mr. 
Sandeman  was  capable  of  giving  false  testimony,  he  was  a 
friend  of  Mr.  Coleman's,  and  would  therefore  be  more  likely 
to  swear  falsely  in  his  favor  than  against  him.  Mr.  Barker 
gives  the  same  testimony,  and  he  was  not  cross-examined. 
If,  therefore,  it  were  necessary  to  come  to  a  conclusion  upon 
this  point,  I  shonld  be  disposed  to  think  that  Mr.  Sandeman 
and  Mr.  Barker  did  not  see  these  letters.  But  suppose  the 
letters  were  communicated  by  Mr.  Coleman  to  Mr.  Sandeman 
and  Mr.  Barker,  and  suppose  they  had  been  directors  *of  [200 
the  company,  how  would  that  satisfy  the  conditions  of  the 
83d  article,  by  which  Coleman  was  bound  to  declare  his  inter- 
est at  the  meeting  of  the  directors  at  which  the  contract  for 
placing  the  debentures  was  determined  on  ?  If  showing  the 
letters  to  the  managers  would  have  been  sufficient,  then  if  Mr. 
Coleman  had  merely  shown  them,  but,  at  the  meeting  when 
the  proposal  was  accepted,  had  said  nothing  of  his  being 
interested,  he  would  have  been  in  just  as  favorable  a  position 
under  this  article.  In  truth,  the  whole  question  depends  upon 
the  meaning  to  be  given  to  the  words  of  the  article,  "  declaring 
his  interest,"  and  upon  Mr.  Coleman's  compliance  or  not  with 
the  conditions. 

The  respondents  contend  that  the  object  of  the  article  is  to 
prevent  a  director  voting  at  a  meeting  of  the  directors  when  a 
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matter  in  which  he  has  an  interest  is  to  be  determined  upon, 
and  that  this  object  is  suftfciently  attained  by  the  other  di- 
rectors being  informed  that  such  director  lias  an  interest,  willi- 
out  his  declarinor  the  nature  of  it. 

But  it  must  be  observed  that  the  words  of  the  article  arc 
not  "  to  declare  that  he  has  an  interest,"  but  ta."  declare  liis 
interest,"  which  seem  to  involve  not  merely  the  declaration  of 
the  existence  of  an  interest  but  the  nature  of  that  interest. 
For  surely  when  the  directors  are  to  determine  whether  ihey 
will  enter  into  any  contract,  or  order  any  work  to  be  done  for 
the  company  in  which  a  brother  director  is  interested,  it  may 
be  a  most  important  element  in  their  consideration  what  the 
nature  of  the  interest  is  which  is  required  to  be  declared.  For 
instance,  in  this  case  Mr.  Coleman  secures  a  commission  of 
5  per  cent  upon  placihg  the  debentures  of  the  railway  com- 
pany. He  conceals  the  fact  at  the  time  when  it  ought  to  be 
disclosed,  and  gets  the  directors  to  take  the  whole  risk  of  plac- 
ing the  debentures  upon  the  association  for  a  commission  of 
IJ  per  cent,  while  for  his  own  share  of  the  transaction  he  is 
receiving  a  commission  of  3J  per  cent  without  any  risk.  If 
the  directors  had  been  fully  informed  of  the  real  state  of  things, 
would  they  have  accepted  the  proposal,  and  ought  they  to  have 
done  so  as  trustees  for  the  shareholders? 

It  is  said  on  behalf  of  Messrs.  Knight  &  Coleman  that  Cole- 
man did  at  the  meeting  all  he  was  required  to  do,  that  Mr. 
Morris,  the  solicitor  who  attended,  advised  the  directors  that, 
201]  provided  a  *director  declared  at  the  time  of  any  business 
being  submitted  to  the  board  that  he  was  interested  therein, 
that  was  a  sufficient  compliance  with  the  83d  article. 

But  Mr.  Morris,  in  his  affidavit,  does  not  support  this  state- 
ment, or  the  argument  founded  on  it;  he  states  that  he  was 
present  at  the  meeting  of  the  temporary  board.  He  says,  "  I 
remember  a  question  being  put  to  me  as  to  whether  the  said 
association  could  entertain  proposals  for  business  from  any  of 
the  directors,  or  any  firm  in  which  any  director  was  a  member, 
and  I  gave  it  as  my  opinion  that  by  the  articles  of  association 
as  then  framed  it  would  be  competent  for  the  association  to  en- 
tertain any  such  proposals  if  the  interest  of  the  directors  or 
their  firms  therein  were  disclosed,*  and  everything  connected 
with  it  was  perfectly  open  and  above  board."  And  he  then 
says,  that,  "  neither  then  nor  at  any  other  time  in  my  presence, 
did  the  said  defendant  Coleman  disclose  the  nature  or  extent 
of  the  interest  of  his  said  firm  in  the  debentures  referred  to  in 
the  said  proposal,  and  I  had  not  tiien,  nor  at  any  other  time 
until  just  before  tlie  institution  of  this  suit,  any  knowledge  or 
suspicion  that  the  saiddefcnflant  Coleman  or  his  firm  had  made 
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any  profit  out  of  the  said  debentures,  beyond  the  usual  commis- 
sion charged  by  stockbrokers  to  their  principals  for  the  transac- 
tion of  business  of  that  class."  And  Mr.  Coleman  himself,  in 
his  affidavit,  although  he  had  stated  differently  in  his  answer, 
shows  that  the  advice  which  was  s^iven  bv  Mr.  Morris  was  tliat 
tlie  nature  of  the  business  should  be  disclosed.  He  says,  "  Mr. 
M()rris,  the  solicitor  to  the  association,  was  asked  whether, 
under  the  articles  of  association,  it  would  be  competent  for  the 
association  to  entertain  proposals  for  any  business  from  any 
director  who  was  interested  therein,  and  he  having  given  it  as 
Ids  opinion  that  it  was  competent  for  the  association  .to  enter- 
tiin  such  proposals,  if  the  nature  of  the  interest  of  such  director 
were  disclosed,  the  deponent  Edward  John  Coleman  did  there- 
upon state  to  the  board  in  the  hearins:  of  all  those  present  that 
he  was,  together  with  the  said  John  Watson  Knight,  interested 
in  the  said  proposal,  which  was  then  being  brought  before  the 
board." 

It  was,  however,  contended  that  Messrs.  Knight  &  Coleman 
were  known  to  be  stockbrokers,  and  that,  therefore,  declaring  that 
they  had  an  interest  in  the  transaction,  conveyed  all  the  reqni- 
site  *information  that  they  were  interested  in  that  cha-  [202 
racter.  It  was  answered,  however,  that  the  commission  of 
brokers  upon  placing  shares  and  debentures  Varied  considei^ably 
according  to  the  varying  character  of  each  transaction ;  and, 
therefore,  the  knowledge  that  Messrs.  Knight  &  Coleman  were 
acting  as  stockbrokers  afforded  very  scanty  information  as  to 
the  nature  of  their  interest.  Indeed,  Mr.  Coleman  himself  has 
given  a  complete  answer  to  this  suggestion,  for  in  an  affidavit 
made  by  him,  to  which  I  have  already  referred,  he  says  :  "The 
undertaking  such-a  liability  as  the  placing  of  the  debentures  in 
question,  amounting  to  «£356,300,  was  a  matter  from  its  magni- 
tude and  character  wholly  beyond  the  ordinary  business  of 
stockbrokers,  and  for  which  there  were  and  could  be  no  ordi- 
nary or  recognized  terms  of  remuneration."  He  says  "  that 
the  *  usual  *  broker's  commission  has  no  reference  to  such  a 
matter,  and  it  was  and  could  necessarily  only  be  a  matter'of 
<;ontract  between  the  brokers  and  principals  engaged  in  such  a 
transaction."  There  was,  therefore,  the  more  reason  fordisclosinsc 
the  real  nature  of  the  transaction  ;  and  as  it  is  almost  admittecl 
that  without  the  protection  of  the  article,  the  principle  applicable 
to  his  fiduciary  position  would  have  prevented  his  making  a 
profit  to  himself  out  of  the  funds  of  the  association,  so  his  non- 
compliance with  the  conditions  of  that  article  leaves  him  exposed 
to  the  application  of  the  principle,  and  liable  to  refund  the 
profit  which  he  must  be  considered  to  have  received  in  trust 
for  the  association. 
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It  was  argued  on  behalf  of  Mr.  Coleman  tbat,  if  liable  at  all, 
he  could  only  be  bo  for  half  of  the  profit  of  which  the  partner- 
ship receivea  the  benefit.  But  the  liability  of  partners  who  are 
implicated  in  a  breach  of  ti'ust  (and  this  is  an  analogous  case) 
has  been  held  to  be  joint  and  several.  It  would  be  a  strange 
conclusion  that  Mr.  Coleman,  who  was  the  active  agent  in 
diverting  the  money,  which  belonged  to  the  association,  to  the 
partnership  funds,  should  not  be  answerable  for  the  whole, 
whether  his  copartner,  .Mr.  Knight,  w^as  liable  or  not  for  any 
part  of  it. 

It  was  also  said  that  Mr.  Coleman  was  entitled  to  have  some 
allowance  for  his  work  and  labor  in  introducing  the  business  to 
the  association.  It  can  hardly  have  been  seriously  argued  tbat 
he  was  to.be  remunerated  for  doing  that  which  was  contrary  to 
203]  his  *dut3%  aiid  for  which,  even  if  he  had  acted  rightly, 
as  a  trustee  he  would  not  have  been  entitled  to  make  any 
charge. 

With  respect  to  the  respondent  Knight,  some  slightly  differ- 
ent considerations  arise.  In  the  courts  below  he  joined  with 
Mr.  Coleman  in  the  defense  to  the  suit;  and,  as  far  as  I  col- 
lect from  the  report,  and  the  judgments,  he  stood  upon  the 
same  ground  with  Mr.  Coleman,  and  never  denied  that  if  Mr. 
Coleman  was  liable  he  was  liable  with  him.  Upon  the  present 
appeal  he  separated  himself  from  Mr.  Coleman,  and  appeared 
by  difterent  counsel.  If  his  liability  to  any  extent  was  dis- 
puted, it  was  only  faintly  argued.  But  it  was  insisted  for  him, 
as  for  Mr.  Coleman,  that  his  liability  extended  only  to  one-half 
of  the  profits  derived  from  the  transaction.  Now,  if  Mr. 
Knight  had  been  ignorant  that  the  money  which  was  brought 
into  the  partnership  was  money  obtained  by  his  partner  by  a 
dereliction  of  duty,  and  that  it  was  in  law  the  money  of  the 
association,  he  might  have  had  a  good  defense.  But  he  was 
a  party  to  and  implicated  in  the  breach  of  trust.  He  was 
acquainted  with  the  whole  transaction  from  first  to  last.  He 
knew  where  the  mone}'  which  was  brought  into  the  part- 
nership came  from,  and  that  it  could  not  belong  to  his  co- 
partner. With  all  this  knowledge  the  liability  of  Mr.  Knight 
cannot  be  separated  from  that  of  Mr.  Coleman.  They  are, 
therefore,  both  of  them  liable  to  refund  the  sum  of  money 
which  was  carried  to  the  account  of  the  partnership,  minus  a 
sum  of  £1233  15s.,  being  3J  per  cent  on  debentures  amounting 
to  £35,000  which  were  not  placed  nor  guaranteed  by  the 
association,  but  which  were  sold  on  behalf  of,  and  accounted 
for  to,  the  railway  company.  Upon  this  balance,  I  think 
interest  at  4  per  cent,  and  not  5  per  cent  ought  to  be  paid. 
They  are  also  bound  to  give  to  the  association  whatever  benefit, 
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which  appears  to  be  but  small,  may  be  derived  from  the 
£6230  to  be  paid  to  them  as  an  additional  commission  on  the 
]>laciDg  of  the  debentures.  I  think  therefore  that  the  decree 
appealed  from  ought  to  be  reversed,  and  a  declaration  made  to 
the  effect  which  I  have  mentioned. 

Lord  Colonsay  concurred. 

♦Lord  Cairns,  having  stated  the  facts  of  the  case,  said :  [204 
Under  the  arrangement  made  on  the  10th  of  June  the  deben- 
tures were,  with  a  trifling  exception,  taken  by  the  association  ; 
and  the  result  was  that  Mr.  Coleman  having  the  disposal  of 
property  for  the  disposal  of  which  he  was  to  receive  a  large 
remuneration,  secured  that  remuneration  to  himself  or  his 
firm,  by  disposing  of  the  property  to  an  association  of  which  he 
was  a  trustee  and  director.  Now  it  does  not  admit  of  argu- 
ment that,  if  there  was  nothing  more  in  the  case,  this  is  a 
transaction  which  could  not  for  a  moment  be  supported  in  a 
court  of  equity,  and  that  Mr.  Coleman  would  have  to  account 
to  the  association  for  his  profit  upon  the  sale,  which  profit  was 
in  reality  so  much  money  taken  by  him  from  the  association. 
That  this  would  be  so  in  an  ordinary  case  appears  to  have  been 
clearly  the  opinion  of  the  lord  chancellor,  and  was  not  indeed 
disputed  at  your  lordships'  bar. 

My  lords,  I  observe  that  Mr.  Coleman  states  that  it  was  no 
object  to  him  to  place  these  debentures  with  the  association, 
and  that  other  finance  companies  were  ready  to  undertake  the 
business  on  the  same  or  lower  terms.  It  is  extremely  difficult 
to  reconcile  these  statements  with  those  contained  in  the  letter 
of  Mr.  Coleman  of  the  4th  of  January,  1864,  to  Sir  Morton 
Peto,  which  I  have  already  read.  But  putting  that  aside,  it 
is  not  the  practice  of  a  court  of  equity  to  inquire  into  the  mer- 
its of  a  particular  contract  made  by  one  who  is  at  once  buyer 
and  seller.  The  court  does  not  permit  such  a  contract  to  be 
made,  and  obliges  the  person  who  makes  it  to  surrender  any 
benefit  he  has  obtained. 

The  main  argument,  however,  for  the  respondents  was  based 
on  what  is  said  to  have  taken  place  on  the  10th  of  June,  1864 
fwhen  the  contract  with  the  association  was  made),  coupled 
with  the  83d  clause  of  the  articles  of  association.  Mr. 
Coleman  thus  describes  what  took  place.  In  his  answer, 
after  stating  how  the  proposal  was  brought  before  the  meeting, 
he  says,  "The  defendant  Coleman  stated  openly  to  the  meet- 
ing that  he  was  interested  in  the  sale  of  these  debentures,  and 
ottered  to  leave  the  room  while  the  proposal  for  their  sale  to 
the  association  was  discussed,  but  the  chairman  said  it  was 
unnecessary."  I  pass  over  what  Mr.  Morris,  the  solicitor  [205 
*to  the  company,  is  stated  to  have  said,  the  defendant  Coleman 
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only  alleging  in  his  answer  that  Mr.  Morris  advised  that  a 
director  must  declare  that  he  was  interested,  but  in  his  affida- 
vit stating  that  Mr.  Morris  said  the  nature  of  the  interest  of 
the  director  must  be  disclosed.  It  appears  to  me,  however, 
that  nothing  that  Mr.  Morris  said  could  alter  whatever  is  the 
true  meaning  of  clause  83. 

It  is  to  be  observed  that  this  is  a  clause  dealing  merely  with 
the  vacating  the  office  of  director.  It  provides  that  his  office 
shall  be  vacated  if  he  is  concerned  in  a  contract  with  the  com- 
pany without  declaring  his  interest.  It  was  said  that  this 
clause,  though  in  terms  dealing  only  with  the  vacating  of  the 
office,  impliedly  sanctioned  the  retaining  of  his  interest  by  a 
director  if  he  declared  it.  I  will  assume  in  favor  of  the 
respondents,  but  without  deciding  it,  that  this  is  the  true  con- 
struction of  the  clause.  A  director,  then,  claiming  to  give 
validity  to  a  contract  which  otherwise  would  be  invalid  must 
show  that  he  has,  in  letter  and  in  spirit,  complied  with  the 
provisions  of  the  clause.  Now  has  the  respondent  done  so? 
bid  he  "[declare,"  or,  as  that  word  implies,  show  clearly  his 
interest?  His  interest  might  be  anything,  from  the  absolute 
ownership  of  the  property  spld,  down  to  a  right  of  a  nominal 
charge  on  or  payment  out  of  it.  Did  he,  then,  *'  declare"  what 
his  intention  was?  Certainly  he  did  not.  A  man  declares  his 
opinion  or  his  intentions  when  he  states  what  his  opinion  is,  or 
what  his  intentions  are,  not  that  he  has  an  opinion  or  that  he 
has  intentions;  and  so,  in  my  opinion,  a  man  declares  his 
interest,  not  when  he  states  that  he  has  an  interest,  but  when 
he  states  what  his  interest  is. 

Now  was  it  material  that  Mr.  Coleman's  co-directors  should 
know  what  his  interest  was?  la  my  opinion  it  was  most 
material.  N"o  better  instance  of  the  materiality  of  such  a  decla- 
ration could  be  found  than  in  the  present  case.  If  the  directors 
had  known  that  without  any  risk  to  himself  the  respondent 
was  to  receive  5  per  cent  in  cash  and  5  per  cent  in  shares 
on  what  they,  bearing  all  the  risk,  were  to  receive  only  1 J  per 
cent  upon  in  cash,  can  it  be  doubted  that  one  of  two  things 
must  have  happened,  either  that  they  would  have  seen  th»t 
the  transaction  was,  as  between  the  respondent  and  Sir  Morton 
Peto  &  Co.,  known  to  be  attended  wuth  risk,  and  would  there- 
fore have  declined  it  altogether,  or  else  that  they  would  have 
insisted  on  a  much  larger  share  of  the  profit. 
206]  *But  then,  my  lords,  it  was  contended  on  the  respond- 
ents' behalf,  and  this  appears  to  have  had  a  considerable  effect  on 
the  mind  of  the  lord  chancellor  in  his  judgment,  that  although 
Mr.  Coleman  stated  merely  that  he  had  an  ihterest,  it  was 
open  to  the  directors  who  were  then  present  to  have  cross- 
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questioned  him,  and  to  have  elicited  from  him  what  his  inter- 
est really  was. 

My  lords,  if  this  had  been  a  case  in  which  a  person  standing 
in  a  fiduciary  relation  to  another  had  in  the  presence  of  another 
stated  that  he  had  an  interest,  ond  that  other  was  then  able  to 
iisk  some  farther  questions  as  to  what  his  interest  was,  I  should 
have  tliought  a  good  deal  of  weight  might  be  attached  to  this 
argument.  But  it  was  not  to  the  company,  or  even  to  a  gen- 
eral meeting  of  the  company  that  Mr.  Coleman  eitated  that  he 
had  an  interest.  It  was  to  some  other  persons,  who  we.re  just 
as  much  in  a  fiduciary  position  as  he  was  himself,  and  in  my 
opinion  it  was  not  open  to  Mr.  Coleman,  if  he  desired  to  com- 
ply with  the  clause,  merely  to  state  to  those  other  trustees  what 
might  have  led  them  to  make  farther  inquiry,  but  to  leave  it 
open  to  the  chance  of  whether  they  would  make  that  inquiiy 
c  r  not. 

Then  it  was  said  that  at  all  events  Mr.  Sandeman  and  Mr. 
Barker,  the  managers  of  the  companj',  knew  the  particulars  of 
the  bargsiin  which  had  been  made  between  Mr.  Coleman  and 
Sir  Morton  Peto  &  Co.  A  great  deal  of  controversy  arose  as 
to  whether  the  evidence  has  made  out  that  they  really  did 
possess  that  knowledge.  My  lords,  I  think  that  controversy  is 
entirely  beside  the  merits  of  the  case.  It  appears  to  me  to  be 
ntterly  immaterial  even  if  it  should  be  held  to  be  proved,  and  I 
do  not  think  it  is  proved,  that  Mr.  Sandeman  and  Mr.  Barker 
wefQ  made  acquainted  with  all  the  details  of  the  original  con- 
tract. It  is  not  pretended  that  Mr.  Sandeman  and  Mr.  Barker 
communicated  those  details  to  a  board  of  directors;  and  if  it 
be  the  case  that  they  possessed  the  knowledge  themselves,  it 
only  makes  more  remarkable  and  conspicuous  the  manner  in 
which  the  directors  were  kept  in  the  dark  on  the  subject. 

But  then,  my  lords,  it  is  said  that,  after  all,  it  was  known  to 
the  whole  of  the  board  of  directors  that  Mr.  Coleman  and  his 
partner  were  brokers,  accustomed  to  deal  in  negotiations  with 
regard  to  shares  and  debentures;  and  that  knowing  that  they 
were  brokers,  *the  directors  must  have  known  that  the  [207 
interest  to  which  Mr.  Coleman  referred  was  the  interest  of  a 
broker,  and  that  the  interest  of  a  broker  meant  the  usual  com- 
mission which  a  broker  receives ;  and  that  therefore  by  that 
chain  of  propositions  the  board  of  directors  must  have  known 
that  the  interest  of  Mr.  Coleman  was  merely  this  —  that  as  a 
broker  he  was  to  receive  the  usual  broker's  commission  upon  a 
transaction  of  the  kind. 

My  lords,  the  conclusion  which  is  thus  attempted  to  be  de- 
rived from  these  suggestions  appears  to  me  to  be  an  extremely 
violent  one.  The  interest  of  Mr.  Coleman  might  have  been  any 
6  Kno.  Rep]  5 
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interest  whatever  as  well  as  the  interest  of  a  broker,  although 
he  himself  happened  to  be  a  broker.  But  in  truth  your  lord- 
ships will  observe  that  the  wholeof  that  argument  assumes  that 
there  was  a  well  known  and  settled  brokerage  commission  which 
is  to  be  understood  to  represent  the  interest  of  Mr.  Coleman, 
and  that  every  director  must  have  known  what  that  usual 
brokerage  commission  was.  The  whole  of  that  assumption  is 
cut  away  by  the  statement  of  Mr.  Coleman  himself,  Mr.  Cole- 
man states  :  *'  The  undertaking  such  a  liability  as  the  phicing 
of  the  debentures  in  question,  amounting  to  £356,300,  was  a 
matter  from  its  magnitude  and  character  wholly  beyond  the 
ordinary  business  of  stockbrokers,  and  for  which  there  were 
and  could  be  no  ordinary  or  recognized  terms  of  remuneration. 
We  say  that  the  *  usual '  broker's  commission  has  no  reference 
to  such  a  matter,  and  it  was,  and  could  necessarily  only  be,  a 
matter  of  contract  between  the  brokers  and  principals  engnged 
in  such  a  transaction.  We  submit  that  we  were  perfectly  en- 
titled to  make  what  terms  with  our  principals  we  pleased." 
The  interest,  therefore,  of  Mr.  Coleman,  according  to  his  own 
view,  might  have  been  50  per  cent,  40  per  cent,  30  per  cent,  or 
any  amount  of  interest  in  the  property  in  question.  The  whole 
of  the  argument  therefore  falls  to  the  ground. 

My  lords,  I  arrive  therefore  at  the  conclusion,  that  the  83il 
article  affords  no  justification  whatever  upon  which  this  trans- 
action can  be  upheld,  and  that  the  general  rule  which  I  stated 
some  time  ago  applies  to  the  transaction.  But  then  it  was  con- 
tended that  even  if  Mr.  Coleman  is  liable  to  make  good  to  the 
association  any  part  of  this  money,  it  is  only  his  own  share  of 
208]  the  profits  which  he  is  bound  to  restore ;  and  that  *inas- 
njuch  as  he  was  in  partnership  with  Mr.  Knight,  it  is  only  that 
l»ortion  of  the  profits  which  as  between  Mr.  Knight  and  himself 
lie  would  have  taken  out  of  the  transaction. 

My  lords,  I  think  there  is  no  foundation  for  this  argument. 
Tlje  profit  on  the  transaction  was  obtained  by  Mr.  Coleman, 
and,  in  the  view  that  I  take,  was  obtained  by  him  as  a  director 
of  the  association.  Whether  he  desired  or  whether  he  deter- 
mined to  reserve  it  all  to  himself  or  to  share  it  with  his  firm 
appears  to  me  to  be  perfectly  immaterial.  The  source  from 
which  the  profit  is  derived  is  Mr.  Coleman.  It  is  only  through 
him  that  his  firm  can  claim.  He  is  liable  for  the  whole  of  the 
profits  which  were  obtained ;  and  it  is  not  the  course  for  a 
court  of  equity  to  enter  into  the  consideration  of  what  afterwanls 
would  have  become  of  those  profits.  I  may  meet  the  argumiMii 
by  a  very  familiar  case,  which  occurs  constantly  in  a  court  of 
equity,  where  a  trustee,  who  is  a  solicitor,  and  a  member  (»f  ;i 
firm,  without  authority,  charges  for  his  professional  S'M'v'k-i's  and 
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trouble,  although  he  is  a  trustee.  It  has  been  held  repeatedly 
that  if  that  charge  is  made  and  not  paid,  it  must  be  disallowed  ; 
that  if  paid,  it  .must  be  refunded;  and  that  which  is  to  be  re- 
funded is  the  whole  of  the  charge  and  not  merely  the  share  of 
the  trustee  in  the  profits  of  the  concern  of  which  he  is  a  member. 

Then  it  was  said,  on  behalf,  not  of  Mr.  Coleman,  but  of  Mr. 
Knijflit,  that  whatever  might  be  the  liability  of  Mr.  Coleman, 
Mr. "Knight  was  not  liable  in  this  suit,  and  was  improperly  made 
a  party  to  it.  My  lords,  the  observations  which  I  have  already 
made  almost  cover  that  argument  also,  Mr.  Knight  states  very 
fairly  that  about  this  transaction  he  knew  nothing  —  he  left  the 
whole  to  Mr.  Coleman  ;  and  it  is  only  from  the  statements  of 
Mr.  Coleman  that  he  is  able  to  answer  the  questions  put  to 
him.  But  Mr.  Knight  was  perfectly  aware  that  Mr.  Coleman 
was  a  director  of  the*  association.  He  knew  that  the  dealing 
was  a  dealing  with  the  association.  He  knew  that  if  the  deal- 
ing could  be  justified  and  maintained  it  could  only  be  by  a 
proper  compliance  on  the  part  of  Mr.  Coleman  with  tl^e  pro- 
visions of  the  83d  article.  His  right,  therefore,  to  retain  any 
part  of  the  money  against  the.  association  must  depend  upon 
his  being  able  to  show  that  Mr.  Coleman  compHed  with  the 
terras  of  that  83d  article.  That,  in  my  opinion,  *has  not  [209 
been  shown,  and  therefore  Mr.  Knight  is  liable  for  monej 
which  came  to  the  firm,  which  was  really  the  trust  money  of 
the  association. 

Some  observations  were  made  on  the  form  of  the  decree,  tc 
which  it  is  necessary  that  I  should  advert.  It  w^as  pointed  out 
that  the  decree  makes  Messrs.  Coleman  &  Knight  answerable  foi 
£12,470  10s.,  which  is  reckoned  as  a  percentage  upon  the  whole 
amount  of  the  debentures  in  question,  whereas  (I  think  the 
figures  are  correct;  I  took  them  down  from  the  statement  of 
counsel  at  the  bar),  £85,250  of  these  debentures  were  not  placed 
by  the  appellant  association,  and  never,  in  any  way,  found  their 
way  to  that  association ;  but  were  placed  iddependently  of 
them.  My  lords,  I  think  the  decree  in- that  respect  has  gone  too 
far,  and  that  a  deduction  should  be  made  in  respect  of  the  per- 
centage on  that  £35,250.  The  percentage  to  be  reduced,  as  I 
took  it  down  from  counsel  at  vour  lordships'  bar,  was,  I  think, 
the  sum  of  £1,233  155.,  which  will  bring  the  sum  for  which 
Messrs.  Knight  &  Coleman  would  be  answerable  to  £11,236  155. 

Then,  my  lords,  the  decree  orders  the  payment  of  interest  at 
the  rate  of  5  per  cent.  Now,  I  wish  to  make  very  emphatically 
this  statement.  That  is  the  course  of  a  court  of  equity  where  a 
trustee  has  been  chargeable  with  a  misuse,  still  more  if  it  bo 
a  misappropriation  of  trust  money  —  or  where  he  has  been 
guilty  of  willful  misfeasance  or  fraud.     Now,  although  I  think 
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thai  Mr.  Coleman  and  his  partner  are  answerable  in  this  suit, 
still  in  my  opinion,  I  do  not  find  in  this  case  that  there  was  any 
fraud  whatever  intended;  and  I  think  it  right  to  state  that,  as 
questions  of  this  kind  always  become  matters  of  character,  it 
appears  to  me  that  Mr.  Coleman  was  under  the  impression,  I 
think  an  erroneous  one,  that  by  doing  what  he  did,  by  starting 
what  he  stated,  by  expressing  what  be  expressed  with  regard  to 
his  interest,  he  had  brought  himself  within  the  terms  of  the 
83d  article,  and  had  placed  himself  in  a  position  to  deal  in  a 
valid  and  proper  way  with  the  association  of  which  he  was  a 
director.  My  lords,  I  am  of  opinion,  as  I  have  said  already, 
that  that  was  a  mistake  and  error.  But  at  the  same  time  it  is 
an  error  which  may  have  been,  and  I  see  no  reason  to  say  that 
it  was  not,  honestly  and  bond  fde  entertained  ;  and  therefore  I 
210]  think  the  decree  ought  not  to  proceed  *against  Mr.  Cole- 
man or  Mr.  Knight  upon  the  footing  of  any  fraud  having  been 
willfully  committed.  If  that  is  so,  your  lordships  will  probably 
alter  the  decree  by  substituting  the  rate  of  interest  of  4  per  cent 
for  the  rate,  now  standing  upon  the  decree,  of  5  per  cent. 

I  think  tl^e  decree  is  substantially  right  in  giving  to  the  plaint- 
ifts  whatever  benefit  may  result  from  the  estate  of  Sir  Morton 
Peto  &  Co.,  and  giving  the  right  to  prove  against  that  estate. 

With  regard  to  the  costs,  I  wish  to  point  out  to  your  lord- 
ships the  peculiar  position  in  which  the  case  stood.  The  vice 
chancellor  made  a  decree  against  the  defendants  with  costs. 
In  my  opinion  that  was  right,  and  the  costs  ought  to  have 
followed  the  result  of  the  suit.  Then,  my  lords,  the  respondents 
appealed  to  the  lord  chancellor.  In  my  opinion,  they  were  not 
entitled  to  have  the  decree  reversed,  but  they  were  entitled  to 
have  the  decree  varied  in  those  respects  which  I  have  mentioned, 
which  appear  to  me  to  be  substantial  matters  on  the  decree. 
Therefore  it  would  have  been  right,  as  it  appears  to  me,  to  have 
substituted  before  the  lord  chancellor,  for  the  vice  chancellor's 
decree,  a  decree  with  those  variations,  or  to  have  made  those 
variations  upon  the  decree  itself;  and  therefore  there  would 
have  been  no  costs  of  the  hearing  before  the  lord  chancellor. 
If  your  lordships  tiike  that  view,  your  lordships  will  alter  the 
decree  upon  the  matter  of  figures  as  I  have  ventured  to  suggest 
to  your  lordships ;  the  original  decree  will  stand  as  a  decree  with 
costs;  but  there  will  be  no  costs  of  the  proceeding  by  way  of 
re-hearing  in  the  Court  of  Chancery,  and  of  course,  under  the 
circumstances,  there  will  be  n6  costs  of  the  hearing  before  this 
house. 

Mr.  Joseph  Brown  :  Perhaps  your  lordships  will  allow  me  to 
state  that  we  have  paid  Messrs.  Coleman  &  Knight,  under  the 
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lord  chancellor's  decree,  the  costs  of  the  appeal  before  the  lord 
chancellor. 

Mr.  Cotton  .-'No. 

Lord  Cairns  :  My  lords,  I  think  it  is  your  lordships'  habit 
to  remit  the  case  to  the  Court  of  Chancery,  with  the  declaration 
which  your  fordships  think  it  right  to  make,  and  all  questions 
of  repayments  *and  re-adjustments  are  then  disposed  of  [211 
by  the  Court  of  Chancery. 

The  following  order  was  entered  on  the  journals:  "That 
the  order  of  the  Court  of  Chancery  of  the  10th  of  February, 
1871,  complained  of  in  the  said  appeal,  be  reversed :  And  it  is 
<leclared,  that  the  decree  of  the  Vice  Chancellor  Malins,  of  the 
26th  of  Alarch,  1870,  ought  to  be,  and  the  same  is,  hereby 
varied,  by  omitting  the  words  following,  namely,  *  Twelve 
tliousand  four  huudred  and  seventy  pounds  ten  shillings,'  and 
by  substituting  in  lieu  thereof  the  words  following,  namely, 
'  Eleven  thousand  two  hundred  and  thirty-six  pounds  fifteen 
shillings ; '  and  also  by  omitting  *  5  per  cent,'  and  by  substitut- 
ing in  lieu  thereof  *4  per  cent:'  And  it  is  farther  ordered, 
that  no  costs  of  the  proceeding  by  way  of  re-hearing  in  the 
Court  of  Chancery  be  allowed:  And  it  is  also  farther  ordered, 
that  the  cause  be,  and  is  hereby  remitted  back  to  the  Court  of 
Chancery  to  do  therein  as  shall  be  just  and  CQnsistent  with 
these  variations  and  this  judgment." — Lords'  Journal^  9th  May, 
1873. 

Solicitors  for  the  appellant:  Ashursiy  Morris^  ^  Co. 
Solicitors  for  the  respondents  :  Maynard  ^  Son. 


[Law  Reports,  6  English  and  Irish  Appeals,  223.] 
Mar.  13, 14, 17, 18,  20, 21 ;  May  15, 1873. 

♦The  Right  Hon.  Frederick  Earl  Bbauchamp,  Appel-  [223 
lant ;  and  Charles  Winn,  Respondent.^ 

Franchise  "  Warren'*--"  Warren  of  Coniet^'-^* 'Lodge  tJier&upon  built:' 

Where,  in  the  makinfif  of  an  agreement  between  two  parties,  there  has  been  a 
mutual  mistake  as  to  their  rights,  occasioning  an  injury  to  one  of  them,  the  rule 
of  equity  is  in  favor  of  interposing  to  grant  relief. 

The  Court  of  Equity  will  not,  if  such  a  ground  for  relief  is  clearly  established, 
<lecUne  to  grant  relief  merely  because,  on  account  of  the  circumstances  which 
have  intervened  since  the  agreement  was  made,  it  may  be  difficult  to  restore  the 
{Arties  exactly  to  their  original  condition. 

What  is  the  nature  of  a  mistake  and  what:  has  been  the  cause  of  it  will  be 
considered  in  determining  whether  relief  ought  to  be  frranted.  The  rule  igno- 
rn/Uia  juris  neminem  excusat  applies  where  the  alleged  ignorance  is  that  of 
Well-known  rule  of  law,  but  not  where  it  is  that  of  a  matter  of  law  arising  upon 
the  doubtful  construction  of  a  grant.  In  the  latter  case  it  is  not  decisively  a 
ground  for  refusing  relief. 

(')  Affirming  S.  C.  L.  R.  4  Chancery  Appeals,  652. 
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Acquiescence  in  what  has  been  done  will  not  be  a  bar  to  relief  where  the 
party  alleged  to  have  acqaiesced  has  acted,  or  abstained  from  acting,  throufth 
bein^  ignorant  that  he  possessed  rights  which  would  be  available  against  that 
which  he  permitted  to  be  enjoyed. 

A  grant  of  "  warren''  may  pass  the  soil :  it  may  pass  nothing  but  a  franchise 
to  be  exercised  over  the  soil.  The  phrase  "  a  warren  of  conies"  will  only  |)as8 
the  franchise. 

A  right  of  entering  within  the  limits  of  a  warren  to  kill  rabbits  may  be 
properly  described  as  a  "  tenement." 

The  duchy  of  Cornwall  was  in  the  possession  both  of  the  soil  of  a  manor,  and 
of  a  warren  of  conies  existing  over  certain  parts  of  the  manor.  In  March, 
1799,  the  duchy  granted  a  lease  to  P,  in  which  the  subjects  granted  were  thus 
described :  "  All  that  piece  or  parcel  of  woodland  situate  in  B,  etc.,  and  all  that 
close  called,  et<;.,  and  all  that  warren  of  conies,  with  all  and  singular  the  rights, 
members,  and  appurtenances  whatsoever  in  B,  etc.,  aforesaid  ;  and  that  lodge  of 
house  thereupon  built,  etc. ;  and  also  all  that  warren  of  conies,  with  all  and 
singular  the  rights,  members,  and  appurtenances  whatsoever  In  R,  etc.,  both  of 
which  said  warrens  of  conies  are  called  or  known  by  the  name  of  B  warren,  and 
do  extend  themselves  in  and  over  the  wastes  or  moors  of  B,  F,  S,  and  A,"  etc. : 

Held,  that  these  words  did  not  carry  the  soil,  but  only  It  right  lo  the  conies, 
and  whatever  was  fairly  incident  to,  or  necessary  for,  the  persevering  and  mak- 
ing profit  of  them. 

This  was  an  appeal  against  an  order  of  the  lords  justices 
which  had  affirmed  a  previous  decree  of  the  master  of  the  rolls. 
224]  *The  suit  had  been  originally  instituted  by  Henry,  the 
iifth  Earl  Beauchamp,  with  a  prayer  to  set  aside  a  contract  of 
exchange  of  property  made  between  him  and  Mr.  Winn,  on 
the  ground  that  it  had  been  made  in  mutual  mistake  as  to  each 
other's  rights.  The  whole  question  depended  on  the  construc- 
tion to  be  put  on  a  certain  grant,  of  March  1799,  from  the 
duchy  of  Cornwall  to  the  ancestor  of  the  present  earl.  Another 
ffrant  had  been  made  to  Mr.  Angerstein,  the  predecessor  of 
Mr.  Winn,  in  the  month  of  July,  1799;  but  though  the  terms 
of  this  latter  grant  were  introduced  in  argument,  the  real 
question  arose  on  the  terms  of  the  grant  of  March,  1799. 

In  1777  the  council  of  the  duke  of  Cornwall  leased  to  the 
Revd.  Robert  Pindar  for  a  reversionary  term  of  nineteen  j^ears 
from  the  18th  of  July  1788,  certain  property  belonging  fo  the 
duchy,  and  Thomas  Pindar,  Esq.,  in  1799,  in  a  petition  to  the 
council  of  the  duchy,  recited  this  lease,  and  declared  that  he 
was  desirous  to  purchase  the  inheritance  of  the  premises.  The 
sale  was  made  underthe  authority  of  the  38  Geo.  3,  c.  60,  s.  57  ('). 
The  description  given  in  the  lease  was  of  "a  parcel  of  woodla?id 

(')  By  which  it  was  enacted  that  it  Cornwall,  for  the  best  prices  or  con 

might  be    lawful   for  the   "surveyor  sideration    in  money  which  the  said 

general  of  the  duchy  of  Cornwall  to  surveyor  general  shall  be  able  to  pro 

contract  with  any  person  or  persons  for  cure  for  the  same,  as  will  raise  a  sum 

the  sale  from  time  to  time  of  such  or  so  of  money  sufficient  for  the  redemption 

much  of  the  manors,  messuages,  lands,  of    the  land    tax    charged    upon  the 

tenements,  rates,  tithes,  mines,  mine-  manors,  messuages,  lanos,  or  any  reve- 

rals,    collieries,   woods,  woodgrounds,  nue  belonging  to  and  parcel  of  the  said 

fens,  marshes,  or  waste  lands  belong-  duchy  of  Cornwall." 
ing  to  and  parcel  of  the  said  duchy  of 
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in  Bromby,  and  a  certain  warren  of  conies  in  Bromby,  Red- 
boDrne,  Frodin^ham,  Scunthorpe,  and  Ashby,  with  the  fishery 
of  the  water  of  Trent,  parcel  of  the  lordship  or  soke  of  Kirton-in- 
Lindsey."  A  certificate  of  contract  of  sale  was  made  by  war- 
rant of  the  council,  and  a  grant  executed  dated  the  27th  of 
March,  1799,  in  which  the  description  of  the  property  was, 
*'  all  that  piece  or  parcel  of  woodland  situate  in  Bromby,  in 
the  county  of  Lincoln,  commonly  called  Prince's  Woods,  etc., 
and  all  that  close  called  Woodend  Close,  etc.,  and  all  that 
warren  of  conies,  with  all  and  singular  the  rights,  members, 
and  appurtenances  whatsoever  in  Bromby  aforesaid ;  and  that 
lodge  or  house  thereupon  built  commonly  called  Bromby 
Lodge  ;  *and  also  all  that  warren  of  conies,  with  all  and  [225 
singular  the  rights,  members,  and  appurtenances  whatsoever  in 
Redbourne,  in  the  said  county  of  Lincoln;  both  which  said 
warrens  of  conies  are  called  or  known  by  the  name  of  Bromby 
Warren,  and  do  extend  themselves  in  and  over  the  wastes  or 
Eastmoors  of  Bromby,  Frodingham,  Scunthorpe,  and  Ashby  in 
ihe  said  county  of  Lincoln,  which  said  several  premises  are 
parcel  of  the  lordship  and  soke  of  Kirton-in-Lindsey,  in  the 
said  county  of  Lincoln,  and  parcel  of  the  possessions  of  the 
duchy  of  Cornwall,  and  were  last  demised,  together  with  the 
fishery  of  the  River.Trent,"  by  George  HI.  on  the  15th  of  Au- 
gust, 1777,  unto  Robert  Pindar  of  Bromby  Ilall,  &c.,  clerk,  for 
Si  reversionary  term  of  nineteen  years,  to  commence  from  the 
13th  day  of  July,  1788,  under  the  several  yearly  rents  of  20^.  for 
the  said  woodlands,  and  £3  7s.  4^d,  for  the  said  coney  warren. 
There  were  two  inclosure  acts,  one  for  Ashby  in  1801,  and 
another  forFrodinghamin  1831,  and  under  these  thepredecessors 
of  the  earl  had  claimed  for  a  right  of  warren  over  the  lands  to 
be  inclosed,  and  had  received  an  allotment  in  respect  thereof, 
and  the  predecessor  of  Mr.  Winn  had  claimed  in  respect  of  the 
Boil,  and  had  received  an  allotment  in  respect  of  that  claim. 

In  1864  the  then  earl  (the  fifth  earl  who  had  not  long  before 
succeeded  to  the  estates)  and  Mr.  Winn  agreed  upon  an  ex- 
change of  properties,  and  both  alike  proceeded  on  the  belief 
that  the  earl  had  only  the  right  of  warren  over  the  lands, 
and  that  Mr.  Winn  had  the  right  to  the  lands  themselves.  The 
agreement  was  framed  on  these  suppositions,  and  in  virtue  of 
them  the  earl  was  to  pay  a  sum  of  £3400  in  order  to  establish 
an  equality  in  the  exchanges.  Up  to  a  very*  few  years  ago  the 
East  Common  was  only  used  as  a  rabbit  warren ;  but  a  few  years 
ago  the  discovery  was  made  that  a  vein  of  valuable  mineral  lay 
under  its  surface,  and  its  value,  which  had  before  been  estimated 
at  a  few  hundreds  of  pounds,  was  at  once  believed  to  amount 
to  a  great  many  thousands. 
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In  1865  certain  commissioners  were  appointed  for  the  pur 
pose  of  inclosing  these  commons,  and  in  order  to  substantiate  a 
claim  to  certain  rights  of  common  over  the  commons  thus  to  be 
inclosed,  search  was  made  at  the  family  seat  of  Earl  Beauchamp 
for  family  deeds  relating  to  the  property  derived  from  Mr. 
226]  Pindar.  *The  lease  of  March,  1799,  granted  by  the  duchy, 
on  which  this  claim  was  now  founded,  was  then  carefully  ex- 
amined, and  the  opinion  was  adopted  that  it  passed  not  merely 
the  right  of  preserving  and  killing  conies  on  the  land,  but  the 
right  to  the  land  itself.  A  communication  to  this  effect  was 
njade  by  Mr.  Walford,  the  earl's  solicitor,  to  Mr.  Baxter,  the 
solicitor  for  Mr.  Winn,  and  a  proposal  was  made  to  set  right 
the  alleged  mistake.  The  mistake  was  denied,  and  the  proposal 
declined.  A  petition  was  presented  to  the  house  of  commons 
for  leave  to  bring  in  a  bill  to  rectify  the  proceedings  relative  to 
the  inclosure  of  Bromby  common.     This  was  refused. 

The  bill  in  this  case  was  then  filed  by  the  late  earl  (the  prede- 
cessor of  the  present  appellant)  to  rescind  the  agreement  en- 
tered into  in  October,  1864,  for  the  exchange  of  properties. 
The  ground  on  which  the  application  was  made  was,  that  the 
agreement  was  entered  into  in  mutual  ignorance  as  to  the  rights 
possessed  by  each  party  in  his  own  property,  and  that  in  fact 
Bromby  was  a  manor  of  itself,  and  that  the  earl  was  the  lord  of 
that  manor.  The  respondent  altogether  denied  the  mistake, 
and  denied  that  Bromby  was  a  manor,  the  only  manor  being 
that  of  the  manor  and  soke  of  Kirton-in-Lindsey,  of  which 
Bromby  was  parcel. 

•  A  great  deal  of  evidence  as  to  the  extent  of  the  manor  and 
the  rights  enjoyed  by  different  parties  was  given,  but  is  quite 
unnecessary  to  be  referred  to,  as  the  decision  proceeded  entirely 
on  the  construction  of  the  grant  of  March,  1799. 

The  cause  was  heard  before  the  master  of  the  rolls  on  the 
16th  of  December,  1868,  when  his  lordship  dismissed  the  plaint- 
iff's bill  with  costs.  The  earl  appealed,  and  the  Lord  Justice  Gif- 
fard,  delivering  the  judgment  of  Lord  Justice  Selwyn  and 
himself,  affirmed  the  decision  of  the  court  below  (*). 

The  Solicitor  General  (Sir  O.  Jessel)^  and  Mr.  J.  W.  Chiiiy  for 
the  appellant :  The  first  difficulty  here  is  in  the  mere  form  of 
expression.  The  grant  is  not  a  grant  of"  free  warren,"  but  of 
"  warren  of  conies."  But  that  form  of  phrase  is  really  immaterial. 
*'  Warren  of  conies"  is  a  proper  term  for  the  land.  A  rabbit 
227]  warren  is  the  land.  A  *coney  warren  is  the  land.  The 
mere  transposition  of  the  words  to  "  warren  of  conies  "  can 
make  no  difference  in  the  meaning,  and  the  added  words  in  the 
grant,  **  and  the  house  thereupon  built,"  render  it  impossible  to 

(•)  Law  Rep.,  4  Ch.  Ap.,  563. 
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mistake  that  meaning.  Thej  mu6t  signify  a  house  huilt  upon 
the  land.  A  house  cannot  be  built  upon  a  franchise.  It  is 
built  upon  land  —  a  reality;  not  on  a  franchise  —  an  ideal 
thing.  Not  only  will  the  word  "  warren  "  pass  the  land,  but  it 
is  the  proper  word  to  pass  it.  Where  mines  and  quarries  are 
intended  to  be  excepted  from  such  a  grant  the  exception  is  ex- 
pressed ;  but  where  the  exception  is  not  expressly  made  it  will 
not  be  implied.  It  is  not  made  here,  and  cannot  be  implied. 
The  general  words  used  are  sufficient  to  pass  the  property  in 
the  land  itself. 

Then,  again,  the  warren  is  to  be  stocked  and  stored  with  a 
sufficient  number  of  conies.  A  franchise  cannot  be  stocked  — 
it  must  be  the  land  that  is  stocked. 

Here,  too,  Mr.  Pindar  was  the  owner  of  a  lease ;  he  petitioned 
to  buy  the  reversion  —  that  is,  the  land,  the  estate  itself —  and 
the  estate  was  sold  to  him.  The  38  Geo.  3  does  not  speak  of 
selling  franchises,  but  of  lands  and  tenements ;  and  the  grant  to 
Mr.  Pindar  must  be  construed  with  reference  to  that  act. 

There  is  no  such  thing  as  a  grant  of  warren  without  the  soil ; 
a  franchise  of  warren  is  an  indivisible  thing  —  it  exists  in  the 
land,  and  is  inseparable  from  it;  and  here  the  warren  itself  is 
granted,  and  the  extent  of  it  is  described.  That  very  description 
Itself  shows  that  the  land  was  meant  to  pass. 

There  would  not  be  a  grant  of  water;  that  of  course  would 
mean  nothing  but  a  grant  of  the  land  covered  with  water.  But 
a  grant  of  free  fishery  would  cover  both.     The  land  would  pass. 

The  allegation  of  a  several  fishery  primd  fade  imports  the 
ownership  of  the  soil,  and  that  has  been  so  held  in  virtue  of 
authorities  which  the  court  considered  to  be  decisively  binding: 
Jlarshali  v.  VlUwaier  (*).  If  a  grant  of  free  fishery  did  not  pass 
the  soil,  the  grantee  could  not  repair  a  sea  wall,  the  existence 
of  which  migut  be  indispensable  to  the  existence  of  the  fishery. 
The  fishery  could  not  be  a  mere  franchise,  nor  could  the  warren 
be  so.  The  description  here  was  sufficient  to  convey  the  land  : 
Co.  *LUL  5,  b ;  Sheppard's  Touchstone  (*) ;  Bice  v.  Wise^  [228 
man(^);  Fourth  Institute  {*) ;  Blackstone  (^) ;  Marshall  v.  ULLs- 
toaier  (*) ;  The  Princess  Case  {^ ;  Comyn  (^) ;  and  the  description 
was  rendered  unquestionable  by  the  words  "  and  the  house  there- 
upon built:"  BythewoodQi  The  following  authorities  were 
also  cited :  7%€  Case  of  the  Forests  (•) ;  Jacob's  Ijaw  Dictianjary  (*®) ; 
Burn's  Justice  {^^);,  Boulstone  v.   Hardy  {^*);   West's  Symbolio- 

(i)3B.&S.,ra2.  O  Dig.  tit.    "Chase.— F." 

(')  Pages  96-08.  (")  Prec.  in  Conv.  Ed.  by  Sweet,  vol.  iv,  p.  519. 

(•)  3  Bulflt.,  82 ;  1  RoH.,  259.  (')  12  Co.  Rep.,  22. 

(*)  29Setieq.  (»*)  Voce  "  Chase." 

(•)  Vol.  ii.  p.  39.  (")  Ed.  1776,  p.  460,  par.  10. 

(•)  8  Go.  Rep.,  1.  (1^  Cro.  Eliz.,  547. 

6  Eng.  Rep]  6 
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(jraphyi^);  Oruiae'a  Digeatl^);  Whilaler  v.  PasfoMJ(*);  Pincombe 
V.  Thomas i^);  Totonlei/v.  Gibson {^). 

As  to  the  relief  wliicli  a  court  of  equity  would  gnint  in  such  a 
enae  there  were  cited,  among  othor  authorities,  Binghnm  v.  Bimj- 
liam  (•) ;  Cooper  v.  Pliibbs  C) ;  Farewell  v.  Coker  {*) ;  Hamsifcn  v. 
Jli/lton  (^) ;  Harris  v.  Pepperill  ('") ;  and  Cochrane  v.  Willis  {"). 
And  not  merely  will  a  mistake  be  relieved  against,  but  a  posi- 
tive renunciation  of  a  legal  right  will  not  be  supported  if  the 
party  making  it  was  at  the  timo  ignorant  of  what  were  those 
rights,  and  what  was  the  value  of  the  property  renounced: 
McCarthy  v.  Decaix{^*) ;  Brougldon  v.  7/u((("), 

Sir  J;  Karshhe,  Q,C.,  and  Mr.  Fry,  Q.C.  (Mr.  Speed  and  Mr. 
Jeunewerewith  them),  for  the  respondent:  To  take  the  last  point 
ii'"st.  Equity  will  not  interfere  to  set  aside  au  arrangement 
made  witn.perfect  honesty  ou  both  sides,  (even  though  it  should 
nppaar  that  there  had  been  mutual  mistakes)  where  the  agree- 
ment had  been  bond,  fide  acted  on  for  years,  and  where  it  would 
be  impossible  to  replace  the  parties  in  their  original  position  : 
229]  Story's  Equity  {'')  Wasonv.  Wareingi^^,  *Campbetlv.  !<•■ 
</'ll)'/ {") ',  Directors  of  Midland  Great  Western  Railway  of  Ireland  v. 
'Johnson  f ") ;  Marshall  v.  CoHett  ('») ;  Baskilall  v.  Ford "('») ;  Under- 
wood v.  CourtawnC");  Bamsdenv.  lUltanl^);  Smith  v.  Clay  ("j; 
JSpans  V.  Llewelly  (°). 

But  here  there  was  no  mistake.  There  never  had  been  nny 
grant  to  Mr,  Pindar  beyond  that  of  a  right  to  preserve,  chaso, 
and  kill  rabbits.  The  title  to  the  soil  never  passed  to  him.  A 
grant  in  these  terms  will  not  pass  the  soil — the  words  them- 
selves are  restricted  to  a  franchise  to  be  exercised  upoTi  it. 
The  cases  already  cited  were  commented  on,  and  the  following, 
among  other  additional  authorities,  were  cited:  Viner  (°); 
Dacies's  Case  (**);  Rex.  v.  Inhabitants  of  Piddletretithide  (*") ;  Duke 
of  Bucckuch  V.  Wakefield  («) ;  Ilolford  v.  Baily  l^) ;  Rigg^  v.  The 
Enrl  of  Lonsdale  {"). 

There  must  be  a  description  of  the  land,  and  of  the  bound- 

(■')  1  De  G.  &  J.,  393. 
(")6H.  L.C..788. 
-(")  1  y.  ft  C.  Ex.,  233. 
1.  634.  (")  L«w  Rep.  2  Eq..  750. 

'.  B..  701.  C)  2  Sell,  ft  Lef.,  41. 

■ee.  Son.,  136.  i")  8  Bro.  C.  C,  WO.  n. 

IT  Bep.,  2  H.  L..  HO.  (")  3  Bro.  C.  C.  150. 

I«r.,333.  (")   Abr.  Ut.   "FrancLleo"— " War 

Mu  Sen.,  304.  ren.  F." 

,w  Rep.,  8  Eq.,  1.  n  3  Mod.,  346. 

,w  Bep..  1  Cli.  Ap..  ■■».  (»•)  3  T.  H..  773. 

1j«s.  ft  My.,  614-631.  (")  Law  Rep..  4H.  L.,  877. 

[)e  G.  ft  J.,  501.  <")  8  Q.  B.,  1000. 

113,1W.  (*■)  11  Ex.  634;  1  H,  ft  N.,  333; 

Buv.,  131.  See  Blade*  vMgj/».  11  H.  L.  C.  ISl. 
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aries  of  the  land,  where  the  right  is  to  be  exercised  ;  but  the 
fact  that  there  is  such  a  description  affords  no  proof  whatever 
that  the  land  itself  was  intended  to  pass.  Nor  do  the  words, 
"  and  the  lodge  thereupon  built,"  for  they,  too,  are  merely  part 
of  the  same  description,  and  must  be  referred  to  the  whole 
context;  and  such  a  reference  will  show  that  not  the  property 
in  the  lodge,  any  more  than  the  property  in  the  land,  but  the 
use  of  it  as  an  incident  to  the  use  of  the  land,  was  all  that 
was  intended  to  be  granted.  The  words  .are  a  mere  part  of 
the  general  description.  The  only  manor  is  that  of  Kirton,  and 
Broraby  is  merely  parcel  of  it. 

May  15,  the  solicitor  general  replied. 

Lord  Clemsford  :  My  lords,  this  is  an  appeal  from  a  decree 
of  the  lords  justices,  affirming  a  decree  of  the  masters  of 
the  rolls,  in  a  suit  instituted  *for  the  purpose  of  vary-  [230 
ing  or  setting  aside  an  agreement  for  exchange  of  certain  lands 
and  hereditaments  belonging  or  assumed  to  belong  to  the 
parties  respectivel3\  The  ground  for  this  application  to  the 
power  of  a  court  of  equity  is,  that  a  common  mistake  has  been 
made  by  these  parties  as  to  their  respective  rights  and  interests 
in  the  properties,  or  some  of  them,  so  agreed  to  be  exchanged  : 
[His  lordship  here  stated  very  fully  the  facts  of  the  case.]  The 
master  of  the  rolls  having  dismissed  the  bill,  and  his  decree 
liaving  been  affirmed  by  the  lords  justices,  this  appeal  has  been 
brought,  and  the  questions  raised  by  it  are,  first,  whether,  in 
point  of  fact,  there  was  any  common  mistake  between  the 
parties  as  to  their  rights  and  interests  in  the  subjects  respect- 
ively exchanged.  And,  second,  whether,  if  such  common  mis- 
take existed,  the  appellant  is  not  precluded  from  asking  to 
have  the  agreement  set  aside,  either  on  the  ground  .that  the 
late  earl  knew,  or  had  the  means  of  knowing,  all  the  circum- 
stances connected  with  the  title  to  the  exchanged  properties; 
or  on  account  of  there  having  been  such  dealings  with  the 
properties  since  the,  agreement  as  prevent  the  parties  being 
reinstated  in  their  origmal  position.  It  will  be  best  to  begin 
with  the  latter  question  ;  and,  assuming  that  both  parties  dealt 
with  each  other  under  a  common  mistake,  to  consider  whether 
upon  the  facts  and  circumstances  of  the  case,  the  appellant  is 
entitled  to  invoke  the  interposition  of  equity  to  set  aside  the 
agreement. 

Before  and  at  the  time  the  agreement  was  entered  into,  the 
late  earl  had  in  his  possession  the  title  deeds  of  the  property, 
which  came  to  him  under  the  will  of  Thomas  Pindar.  Thts 
appears  from  the  affidavit  of  Mr.  "Walford,  who  states  that  in 
December,  1865,  the  late  earl  sent  him  a  box  containing  old 
title  deeds  and  papers.    From  these  documents,  counsel  advised 
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that  the  East  Commons,  and  the  mines  and  minerals  there- 
under, and  under  the  East  Commons  of  Frodinghamand  Scun- 
thorpe,  were,  by  the  grant  from  the  duchy  of  Cornwall  of  the 
27th  of  March,  1799,  conveyed  to  Thomas  Pindar.  Mr.  Wul- 
ford  states  that  at  the  time  of  entering  into  the  agreement  the 
earl  and  himself  were  ignorant  of  tne  title  to  the  property 
derived  from  Thomas  Pindar,  antecedent  to  his  will,  dated  the 
231]  15th  of  October,  1811.  This  is  not  a  case  of  *mifltake, 
therefore  but  of  ignorance;  and  ignorance  resulting  from  a 
party's  own  omission  to  avail  himself  of  information  within  his 
power.  The  will  of  Thomas  Pindar  devised  the  East  Common, 
not  by  a  specific  description,  but  under  the  general  words  "  all 
and  every  ray  freehold,  copyhold,  and  leasehold  estates."  And 
as  an  exchange  generally  proceeds  upon  an  estimate  of  the  value 
of  the  respective  subjects  of  exchange  (which  must  have  been  the 
case  in  this  instance,  because  the  sum  of  <£3,400  was  given  for 
equality  of  exchange),  it  is  evident  that  by  some  document,  of 
later  date  than  Thomas  Pindar's  will,  it  must  have  been  ascer- 
tiiined  what  it  was  that  the  late  earl  was  proposing  to  give  to 
Mr.  Winn  in  respect  of  the  East  Common  of  Bromby.  From 
Mr.  Walford's  affidavit  it  appears  that  the  late  earl  knew  that 
he  and  his  father  from  time  to  time  had  let  the  right  of  breed- 
ing and  killihg  rabbits  upon  the  East  Common,  and  had  re- 
ceived rent  for  the  same.  And  on  the  application  to  the 
inclosure  commissioners,  which  was  sent  in  a  year  before  Mr. 
Walford's  discovery  of  the  grant  from  the  duchy  to  Pindar,  it 
is  stated  that  the  "  earl  had  the  exclusive  riffht  of  rabbit  warren 
over  the  whole  of  the  East  Common.'*  Therefore,  the  late 
earl  must  have  known,  however  the  knowledge  was  acquired, 
that  he  had  a  rabbit  warren  in  the  East  Common ;  but  he  was 
probably  ignorant  that  any  question  could  exist  as  to  the  extent 
of  the  right  and  interest  it  conveyed. 

Ilad  the  title  to  the  property  prior  to  Thomas  Pindar's  will 
been  examined,  it  would  have  been  apparent  that  the  earl's 
predecessors  had  never  claimed  any  otner  right  than  that  of  a 
rabbit  warren  over  the  East  Common.  It  would  have  disclosed 
the  fact  that  in  1801,  only  two  years  after  the  grant  from  the 
duchy  to  Thomas  Pindar,  when  the  rights  acquired  under  it 
were  likely  to  be  fully  understood,  upon  an  inclosure  of  landn 
within  the  township  of  Ash  by,  Pindar  claimed  a  right  of  warren 
over  the  East  Common  and  after  his  right  had  been  established 
in  a  feigned  issue,  had  an  allotment  made  to  him  in  respect  of 
this  claim.  Proceedinor  with  the  investia:ation  of  the  title  from 
the  date  of  Thomas  Pindar's  will,  it  would  have  appeared  that 
in  1831  the  Frodingham  inclosure  took  place;  and  that  the 
piredccessor  of  the  appellant  preferred  a  claim  for  an  allotment 
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for  a  warren  of  conies  or  right  of  warren  for  conies,  called 
Brombj  Warren,  extending  ♦over  the  waste  or  East  [232 
Moors  of  Bromby,  Frodingham,  Scunthorpe,  and  Ashby.  It 
was  observed  in  the  argument  for  the  respondent  that,  at  the 
lime  of  preparing  this  claim  the  grant  of  1799  must  have  been 
before  the  person  who  prepared  it,  for  it  follows  the  exact  words- 
of  that  grant.  The  mistake,  therefore,  upon  which  the  appel- 
lant founds  his  equity  is  one  which  has  existed  fif  at  all)  for 
more  than  sixty  years,  which  has  governed  the  dealings  with 
the  property  during  the  whole  of  that  long  period,  and  which 
was  at  last  almost  accidentally  discovered,  after  that  agreement 
had  been  entered  into  which,  on  account  of  the  alleged  mistake, 
is  sought  to  be  set  aside. 

The  respondent  urges  as  a  sort  of  preliminary  objection  to  the 
claim  of  the  appellant  to  have  the  agreement  cancelled  or  set 
aside,  that  the  subsequent  dealings  ot  the  parties  with  the  pro- 
perty prevent  their  being  restored  to  their  former  position. 
For  this  reliance  is  placed  upon  a  transaction  respecting  a  warp- 
ing drain,  and  the  inclo^ure  of  the  Bromley  Commons,  as 
rendering  it  impracticable  to  reinstate  the  parties  in  the  full 
integi  ity  of  their  former  rights.  If  there  existed  a  clear  ground 
tif  mistake  which  in  itself  would  have  entitled  the  appellant  to 
set  the  agreement  aside,  and  there  really  fiad  been  tnat  enor- 
mous disproportion  between  the  value  of  the  property  which 
tlie  late  earl  thought  he  was  giving  in  exchange,  and  that  which 
really  belonged  to  him,  I  should  be  unwilling  to  believe  that 
equity  would  refuse  its  aid  on  account  of  transactions  respect- 
ing the  exchanged  properties,  which  it  would  not  be  difficult  to 
adjust  so  as  to  place  the  parties  in  a  position  in  which  they 
would  receive  little  or  no  prejudice  from  what  had  been  done 
after  the  exchange. 

Another  objection  to  the  interposition  of  equity  was  founded 
upon  the  length  of  time  during  which  the  mistake  as  to  the 
parties'  rights  and  interests  had  existed.  I  asked  whether  there 
was  any  case  in  which  error  having  been  honestly  entertained 
for  many  years,  equitv  had  refused  to  interfere  solely  on  the 
ground  of  length  of  time.  In  his  answer  to  this  question  the 
teamed  counsel  for  the  respondent  introduced  the  element  of 
"  means  of  knowledge "  during  the  time,  which  makes  it  a 
totally  different  proposition.  But  this  objection  to  the  appel- 
lant's claim  to  relief,  founded  on  the  length  of  time  during  which 
the  mistake  which  *vvould  entitle  him  to  it  has  sub-  [233 
sisted,  appears  to  me  to  be  wholly  inadmisssible.  The  question 
is,  whether  the  the  late  earl  entered  into  the  agreement  for 
exchange  under  a  mistake  as  to  his  rights  and  interests  ?  Sup- 
posing it  to  be  proved  that  the  earl  labored  under  this  mistake, 
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what  answer  can  it  be  to  liis  claim  to  be  relieved  from  the  con- 
seqiieiictis  of  it  that  his  predeceasors  acted  for  sixty  years  under 
the  iiifiueuce  of  a  similar  mistake  ? 

.  The  caeea  in  which  equity  interferes  to  set  aside  contracts 
are  those  in  which  either  there  has'  been  mutuat  mistake  or 
ignorance  in  both  parties  affecting  the  essence  of  the  contracts, 
or  a  fact  is  known  to  one  party  and  unknown  to  the  other,  and 
there  is  some  fraud  or  surprise  upon  the  ignorant  party.  It 
was  said  by  the  counsel  fur  the  respondent,  that  in  this  case 
there  was  no  mutual  mistake,  but  only  the  mistake  of  the  late 
earl,  Mr.  Wina  not  having  been  mistaken  as  to  the  interest 
wliich  the  earl  really  had  in  the  East  Common. .  But  in  con- 
sidering this  part  of  the  case  it  has  been  assumed,  for  the  pur- 
pose of  the  argument,  that  the  late  earl  was  under  a  mistake  as 
to  his  interest,  and  thought  ho  was  entitled  only  to  a  right  of 
warren  over  the  East  Common,  whereas  he  was  the  owner  of 
the  soil.  Mr.  Winn,  upon  this  assumption,  was  also  under  a 
mistake,  as  he  thought  the  earl  had  only  the  warren,  and  that 
the  soil  belonged  to  himself.  The  case  must  be  dealt  with, 
therefore,  as  one  of  mutual  mistake.  But  dealing  with  the 
case  upon  this  footing,  it  was  argued  that  the  agreement  could 
not  he  set  aside  in  equity,  as  the  late  earl  at  the  time  of  enter- 
ing into  it  knew,  or  had  the  means  of  knowing,  what  his  rights 
in  the  East  Common  were,  and  that  at  all  events  his  mistake 
was  one  of  law.  Cases  were  cited  on  the  part  of  the  respond- 
ent to  show  that  where  a  party  ia  put  upon  inquiry,  and  by 
reasonable  diligence  he  might  have  obtained  knowledge  of  a 
fact  of  which  he  remained  in  ignorance,  equity  would  not 
relieve  him,  since  that  would  bo  to  encourage  culpable  negli- 
gence. As  already  appears,  there  can  he  no  doubt  that  if  the 
late  earl,  at  the  time  of  the  treaty  for  the  exchange,  had  taken 
the  trouble  to  examine  his  title  deeds,  he  would  have  found 
the  grant  of  1799  from  the  duchy  to  Thomas  Pindar.  Can  it 
be  fairly  alleged  that  culpable  negligence  was  imputable  to  the 
late  earl  in  not  availing  himself  of  this  information  in  bia 
234]  'possession  respecting  his  title  to  the  East  Common? 
The  reason  given  for  this  graut  having  been  overlooked  is,  that 
the  estate  came  to  the  late  earl  from  Thomas  Pindar  in  1811, 
that  it  was  considered  unnecessary  to  investigate  the  tllle  from 
an  earlier  period,  and  that  the  only  exercise  of  rights  upon  the 
on  had  been  by  the  father  of  the  late  earl  and  him- 
the  right  of  breeding  and  killing  rabbits,  and  receiv- 
auch  right  And  it  may  he  remarked,  that  if  refer- 
!en  made  to  the  neglected  document,  the  knowledge 
uld  have  imparted  would  have  been  of  a  grant  of 
nstruction.    I  cannot  think  that,  taking  all  the  oir- 
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cumstances  into  consideration,  there  was  such  willful  ignorance 
or  culpable  neglect  as  would  have  deprived  the  late  earl  of  his 
riicht  to  relief  if  he  was  entitled  to  it  upon  other  grouhds. 

"With  regard  to  the  objection,  that  the  mistake  (if  any)  was 
one  of  law,  and  that  the  rule,  "  Ignorantia  juris  nemiaemexcusaC^ 
iipplies,  I  \YOuld  observe  upon  the  peculiarity  of  this  case,  that 
the  ignorance  imputable  to  the  party. was  of  a  matter  of  law 
arising  upon  the  doubtful  construction  of  a  grant.  This  is  very 
difterent  from  the  ignorance  of  a  well- known  rule  of  law.  And 
there  are  many,  cases  to  be  found  in^which  equity,  upon  a  mere 
mistake  of  the  law,  without  the  admixture  of  other  circum 
stances,  has  given  relief  to  a  party  who  has  dealt  with  his  pro- 
perty under  the  influence  of  such  mistake.  Therefore,  although 
when  a  certain  construction  had  been  put  by  a  court  of  law 
upon  a  deed,  it  must  be  taken  that  the  legal  construction  was 
clear,  yet  the  ignorance,  before  the  decision,  of  \vhat  was  the 
true  construction,  cannot,  in  my  opinion,  be  pressed' to  the 
extent  of  depriving  a  person  of  relief  on  the  ground  that  he 
was  bound  himselt  to  have  known  beforehand  how  the  grant 
must  be  construed. 

It  was  farther  argued  for  the  respondent  that  the  appellant 
was  barred  from  relief  by  acquiescence,  which  might,  it  was 
said,  be  implied  from  length  of  time.  But  whose  acquiescence 
is  here  intended?  The  only  person  to  whom  it  can  have  any 
application  is  the  late  earl,  and  his  acquiescence  was  certainly 
of  no  long  duration.  The  same  assumption  must  be  made,  in 
considering  this  objection,  as  upon  all  that  has  been  already 
said,  that  the  late  earl  was  under  a  mistake,  and  ignorant  of 
his  rights.  Kow  there  can  *be  no  doubt  that  acqui-  [235 
escence,  to  operate  as  an  equitable  estoppel,  must  be  with 
knowledge  that  the  party  acquiescing  has  a  right  which  would 
be  available  against  that  which  he  has  permitted  to  be  enjoyed. 

I  have  gone,  perhaps,  at  too  much  length  into  the  considera- 
tion of  the  question  as  to  the  appellant's  right  to  set  aside  the 
agreement  of  exchange,  but  great  stress  was  laid  upon  this  part 
of  the  case  in  the  argument  on  the  part  of  the  respondent. 
After  a  careful  consideration  of  these  arguments,  I  have  come 
to  the  conclusion  that,  supposing  a  foundation  had  been  laid  for 
the  interposition  of  equity  by  showing  that  the  earl  had  mistaken 
his  right  to  the  East  Common,  and  that  he  was  in  law  the 
owner  of  the  soil,  instead  of  having  merely  a  right  over  the 
surface,  there  weuld  have  been  nothing  in  the  objections  which 
have  been  urged  on  the  part  of  the  respondent  to  prevent  his 
claim  to  have  the  agreement  set  aside  being  entertained. 

I  now  proceed  to  the  more  important  question  in  the  case,- 
whether  the  parties  in  dealing  with  each  other  were  under  a 
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mUtake  as  to  their  rights;  or  whether  their  respective  interests 
in  the  exchanged  properties  were  not  such  as  they  supposed 
them  to" be,  and  intended  and  agreed  to  convey  to  each  other. 
This  question  must  be  considered  under  three  heads :  1.  Ja 
the  appellant  entitled  under  the  grant  from  the  duchy  to  Thomaa 
Pindar,  in  1799,  to  the  soil  of  the  East  Commonjin  Bromby, 
or  merely  to  the  right  or  stray  of  rabbits,  or  right  of  warren 
thereon  ?  2.  Was  tlie  respondent  at  the  time  of  the  agreement 
entitled  to  the  mines  and  minerals  in  the  freehold  fields  in  the 
parish  of  Prodingham  (no  question  being  raised  by  the  hill  as 
to  the  fields  in  Ashby),  or  did  they  belong  to  Earl  Beaucharap  ? 
3.  Was  the  respondent  entitled  to  any  rights  and  interests  in 
that  portion  of  the  East  Common  whioh  he  gave  in  exchange, 
by  the  description  of  his  right,  title,  and  interest  as  lord  of  the 
manor  of  Bromby?  The  nature  and  extent  of  the  appellant's 
right  in  the'East  Common  depend  entirely  upon  the  construc- 
tion of  the  certiiirateof  contract  for  sale,  or  grant  from  the  duchy 
of  Cornwall  to  Thomas  Pindar,  on  the  27th  of  March,  1799. 
The  part  of  tlie  grant  upon  which  the  question  turns  is  in  these 
terms  :  [Hia  lordship  here  read  it,  see  ante,  p.  224.]  The  quee- 
236]  tio"  i^i  did  the  term  "  warren  of  *i;onies"  pass  to  the 
grantee  the  soil  of  the  wastes  over  which  the  warren  extends, 
or  did  it  merely  create  a  fi-anchise  ;  that  is,  the  right  of  breed- 
ing and  killing  rabbits  within  the  limits  of  the  warren.  Upon 
tlie  question  of  the  construction  of  this  grant  we  were  strongly 
pressed  by  the  counsel  for  the  appellant  to  approach  the  con- 
sideration of  it  with  minds  unprejudiced  by  notions  gathered 
from  anything  which  had  previously  occurred  in  respect  to  the 
BulMect  in  question,  as  it  was  said  that  tlie  master  of  the  rolls 
and  the  lords  justices,  by  pureuing  a  contrary  course,  had  been 
led  to  the  erroneous  conclusion  at  whioh  it  was  contended  they 
had  arrived.  But  a  judge,  before  he  proceeds  to  form  a  conclusive 
opinion  upon  the  construction  of  a  doubtful  instrument,  may 
be  permitted  to  gather  light  from  every  source  where  it  may 
be  iound,  without  its  being  attributed  to  him  that  he  is  thereby 
prejudicing  his  mind  and  misleading  his  judgment.  And 
where  a  term  is  ambiguous,  and  capable  of  having  more  than 
one  meaning  attributed  to  it,  it  cannot  be  improper  to  deter- 
—•--  f--^  it  ought  to  be  construed  iu  the  instrument  under 
ation,  by  ascertaining  the  sense  in  which  it  has  been 
its  application  to  the  same  subject  upon  previous  oc- 

erm  "  warren  "  is  one  of  those  terms  which  has  not 
be  same  precise  and  definite  meaning.  It  may  be  the 
)n  of  the  grant  of  a  fmnchise  only,  or  it  may  import  a 
lice  of  the  soil.     It  was  insisted,  on  the  part  of  the 
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appellant,  that  by  a  grant  of  warren  ez  vi  termini  the  soil  passes ; 

tuid  that  as  a  franchise  cannot  be  divided  the  grant  of  a  warren 

cif  conies  would  be  bad  if  it  granted  merely  a  franchise,  and 

tliiit  to  be  good  it  must  include  within  it  a  grant  of  the  soiL 

To  prove  the  force  of  the  terra  "  warren  "  to  be  that  which  is 

contended  for  the  appellant  cited  Coke  upon  Littleton  {^)j  where, 

after  a  long  enumeration  «f  the  things  which  pass  by  certain 

words,  and  amongst  them  stating  that  by  the  name  siagnum  and 

g'trges  (*)  the  soil  passes,  Lord  Coke  adds  :  "  so  it  is  of  a  forest, 

park,  chase,  vivary,  and  warren  on  a  man's  own  ground ;  by 

the  grant  of  them  not  only  the  privilege,  but  the  land  itself 

passes,  for  they  are  *compound."     This  passage  is  also  [237 

word  for  word  in  Sheppard's  Touchstone  {^)  \  but  Mr.  Preston, 

in  his  edition  of  this  work,  after  the  words  "  grant  of  them," 

introduces  these  words,  "  generally  without  qualification  or 

context." 

The  case  of  Rice  v.  Wiseman  (*),  whicli  was  relied  upon  by  the 
appellant,  appears  to  not  to  have  involved  the  question  of  a  right 
to  the  soil.  It  was  an  action  for  breach  of  covenant  brought 
against  the  owner  of  a  warren  in  a  park,  who  had  demised  to* 
tlie  plaintiff,  warrenam  suam^  anglici,  the  game  of  conies,  and  the 
breach  laid  was  in  killing  of  the  conies  in  the  park  sibi  dimisso. 
Now  it  appears  that  nothing  was  demised  to  the  plaintiff  but  the 
warren,  which  was  interpreted  to  mean  "  the  game  of  conies." 
it  would  rather  appear,  from  the  words  of  the  demise,  that  the 
soil  did  not  pass.  But  whether  it  did  or  not  was  wholly 
immaterial  to  the  determination  of  the  case,  as  there  would,  in 
either  construction,  have  been  a  breach  of  the  covenant^  that 
the  lessee  should  enjoy  the  benefit  of  his  demise,  if  the  lessor 
killed  the  conies.  And  the  only  question  raised  appears  to 
have  been  whether  the  warren  demised  was  intended  to  be  in 
the  whole  park,  which  the  court  agreed  that  it  was.  Little 
stress,  therefore,  can  properly  be  laid  upon  the  obiter  opinions 
of  the  judges  in  the  conversation  which  took  place  between 
them.  Lord  Coke,  in  the  course  of  it,  says :  "  If  I  have  war- 
ren in  my  land,  and  I  demise  my  warren  in  such  a  place,  clearly 
the  soil  doth  pass ;"  and  then  immediately  follows  what  is  not 
very  intelligible :  "  K  the  soil  be  in  him  by  a  grant  or  lease  of 
the  park,  the  soil  doth  pass."  That  these  opinions  were  thrown 
out  without  much  consideration  appears  from  what  is  after- 
wards said  by  Lord  Coke:  "By33  rien.  6,  If  one  grants  his 
warren  excepting  the  soil,  the  same  does  not  pass,  and  there- 
fore" (an  extraordinary  consequence)  "  it  followeth  that  if  it 

0  5  b.  O  Pajfe  90. 

(*)  As  to  tlie  meaning  of  tliese  words  soe        (*)3  Bulstr.,  82 ;  1  Roll.,  259. 
Maleolfiuon  t.  (TDea,  10  H.  L.  C,  603. 
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Iiad  not  been  excepted  tlie  same  would  have  passed.  Atid 
Doddridge,  J.,  put  a  case  which  one  would  hardly  think  it  ne- 
cessary to  have  been  stated,  that  "  a  man  may  liave  a  warren  in 
another  man's  land,  and  there,  by  the  grant  of  the  warren,  the 
soil  dotli  not  pass,"  for  of  course  the  grantor  could  not  hiive 
given  what  did  not  belong  to  him. 

The  authorities  to  support  the  argument,  that  the  grant  of  a 
238]  *warren  includes  within  it  the  soil  over  which  the  war- 
ren extends,  are  not  very  convincing;  while  on  the  other  Imiid 
there  are  strong  grounds  for  concluding  that  in  general  tlic  use 
of  the  term  would  rather  import  the  grantof  a  liberty  or  fran- 
chise without  the  soil.  There  is  n'o  doubt  that  a  warren  may 
be  claimed  by  prescription,  but  land  cannot,  the  title  by  pre- 
scription being  applicable  only  to  incorporeal  herodi laments. 
Thus,  in  the  (msc  of  Forests  {'),  it  is  said :  "  within  a  chase  the 
owner  of  the  soil  may  have  warren  for  his  conies  by  grant  or  by 
prescription"  (wliith  presupposes  a  grant);  "but  he  cannot 
surcharge  withmore  tlian  hiithbeeu  used  time  from  which,  &c., 
nor  make  burrows  in  other  places  than  have  been  used  from  the 
time  of  which,  ic.,  unless  he  hath  warren  by  grant,  and  then 
he  may  use  it  accoi-ding  to  his  o;rant,"  By  this  I  understand  that 
a  man  may  claim  a  warren  within  a  chase  by  prescription,  but 
he  shall  not,  by  surcharging  or  making  burrows  in  unaccustomed 
places,  interfere  with  the  paramount  rights  of  the  owner  of  the 
chase.-  That  a  warren  may  be  claimed  by  prescription  appeara 
from  Manwood  (') ;  and  in  the  exchequer  decrees,  which  were 
put  in  evidence  in  his  case,  several  instances  are  found  of 
warren  of  conies  claimed  by  prescription. 

If  the  term  "  warren,"  or  "  free  warren,"  does  not  necessarily 

pass  the  soil  over  which  the  warren  extends,  much   less  can   a 

warren  of  a  limited  character,  as  a  "  warren  of  conies,"  have  that 

effect.     It  was  argued,  however,  that  such  a  warren  as  a  mere 

franchise  cannot  exist  in  law,  because  a  franchise  cannot  bo 

divided.     No  authority  was  cited  for  this  proposition,  and  one 

cannot  see  any  reason  for  admitting  it.     Wby  should  not  the 

owner  of  a  free  warren  be  entitled  to  grant  the  exercise  of  a 

right  to  kill  one  kind  6f  beasts  of  warren,  and  describe  it  as  a 

warren  of  that  particular  kiud?    "What  injury  can  the  owner  of 

>ver  wliicb  the  warren  extends  sustain  by  this  division 

T-bt?     But  it  was  farther  argued  on  the  part  of  the  np- 

that  there  could   not  be   by   law  such  a   thing  as   a 

if  conies.     If  this  were  really  so,  it  is  strange  that  from 

;enry  VIII,  down  to  1799,  when  the  grant  to  tiie  pre- 

of  the  appellant  was  made,  there  should  have  been  a 

rics  of  leases  of  the  "  warren  of  *conies  "   under  this 

Hop,,  13.  O  Forest  Lkws,  lit.  "  Warren, "  p.  303-3. 
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very  description.  The  fact  is,  that,  as  Manwood  says  (*),  conies 
were  the  principal  beasts  of  warren,  and  the  hare,  the  pheasant, 
and  partridge  seem  to  have  been  of  little  account,  so  much  so, 
tluit  in  statutes  passed  to  preserve  beasts  of  warren,  particularly 
the  3  Jac.  1,  c.  13,  and  23  Car.  2,  c.  25,  conies  only  are  men- 
tioned. 

The  counsel  for  the  appellant  relied  upon  the  terms  of  the 
grant,  and  of  the  leases  which  preceded  it,  as  being  inconsistent 
with  the  description  %f  a  franchise,  and  argued  that  they  could 
only  find  their  proper  application  by  including  the  soil  itself  as 
part  of  the  grant.  To  support  this  argument  they  entered  into 
a  close  and  critical  examination  of  the  leases,  and  produced 
various  instances  of  expressions  used  in  them,  which  they  said 
were  inapplicable  to  a  franchise.  It  is  unnecessary  to  follow 
them  in  detail  through  these  observations.  It  will  be  sufficient 
to  say  that  they  offered  as  instances  on  which  they  relied,  the 
words  "  held  and  enjoyed"  and  "  rights,  members,  and  appur- 
tenances," which  they  said  could  not  be  used  in  connection 
with  a  franchise ;  and  yet,  if  a  franchise  is  a  tenement,  why  may 
it  not  properly  be  said  to  be  held  and  enjoyed?  and  if  a  right 
to  make  burrows  is  incident  to  a  warren  of  conies,  which  it 
appears  by  the  authorities  to  be,  the  words  *'  rights,  members, 
and  appurtenances  "  are  not  inaccurately  applied.  Again,  the 
words  "  surrender  "  and  *'  yield  up  "  are  said  to  be  inappro- 
priate to  a  franchise.  But  why?  When  the  lease  expires  the 
lessee,  by  discontinuing  the  exercise  of  the  right,  virtually  sur- 
renders and  yields  up  the  franchise.  Reliance  was  also  placed 
on  the  stipulation,  that  at  the  end  of  the  term  the  lessee  should 
leave  and  yield  up  the  warren  sufficiently  stocked  with  conies, 
as  inapplicable  to  a  franchise.  But  upon  what  ground  ?  Why 
should  not  the  lessee  be  required  not  to  exhaust  the  conies, 
but  to  leave  the  franchise  so  as  to  be  capable  of  beneficial  enjoy- 
ment? The  point,  however,  most  insisted  upon  in  proof  that 
the  soil  passed  by  the  leases  and  the  grant,  was  that  by  a  lease 
made  iu  13  Charles  IL,  after  demising  the  warren  of  conies 
with  the  appurtenances,  it  is  added  "  with  all  that  lodge  or 
house  thereon  built;"  and  in  the  grant  of  1799  the  words  are, 
"and  that  house  *or  lodge  thereupon  built,  commonly  [240 
called  Bromby  Lodge."  It  was  contended  that  this  clearly 
showed  that  the  soil  was  intended  to  pass,  because  the  word  is 
"  thereupon  "  built,  and  a  house,  it  was  said,  cannot  be  built 
upon  a  franchise,  but  only  upon  land.  Now  all  this  seems  to 
me  to  be  extremely  hypercritical.  It  does  not  appear  by  whom 
this  house  or  lodge  was  built.  It  might  have  been  by  the 
owner  of  the  soil  for  the  better  enjoyment  of  the  franchise.    If 

0)  Forest  Laws,  p.  863. 
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that  was  bo,  aud  the  house  or  lodge  was  intended  to  pass  nitli 
the  warren  of  conies  by  the  lease,  what  more  apt  words  conhi 
have  been  employed  to  deaeribe  it?  Why  might  not  the  won! 
"  thereupon  "  be  used  as  descriptive  of  the  local  position  of  t  lio 
house  or  lodge  aa  within  the  extent  of  the  franchise?  Thd 
critical  argument  even  proceeded  so  far  as  to  assert  that  tlie 
words  "  which  said  warren  of  conies  extends  itself  in  and  over 
tlie  wastes,"  etc.,  prove  that  the  soil  passed,  because  a  franchise 
can  have  no  extension.  I  really  conlA  not  comprehend  this 
argument.  The  franchise  is  not  unlimited,  and  if  there  are 
limits  assigned  to  its  exercise,  it  may  properly  be  said  to  extend 
itself,  or  to  be  contained  (which  is  the  same  thing)  within  these 
limits. 

The  whole  of  the  argument   founded  upon  the  terms  of  the 
leases  and  the  grant  was  met  by  showing  that  from  first  to  last 
the  owners  of  the  warren   have  never  claimed  or  attempted  to 
exercise  any  rights  as  to  the  soil.     They  have  invariably  acted 
as  feeing  merely  in  possession  o.f  what  may  be  shortly  described 
as  a  raobit  warren.     This  was  distinctly  admitted  by  the  a()li- 
citor  genertil,  who  said,  if  the  soil  did  uot  pass  to  the  earl  under 
the  grant  there  has  been  no  such  possession  of  it  as  to  give  a 
title  by  wrong.    Now,  both  privately  and  publicly,  when  rlie 
right  was  exercised,  and  when  it  was  formally  claimed,  it  was 
always  limited  to  a  right  in  respect  of  the  conies.     The  lease.^ 
which  were  made  by  the  owners  of  the  warren  were  of  the  right 
of  breeding  and  killing  rabbits..   Under  two  inclosure  acts  it 
became  necessary  to  state  the  nature  of  the  claim  upon  which 
allotments  were  to  be  made.    In  1801  the  Ashby  Inclosnre  Act 
passed,  and  Thomas  Pindar,  the  grantee,  in  the  duchy  grant  of 
1799,  claimed  and  received  an  allotment  for  a  right  of  warren 
over  the  East  Common.     Again  in  1831,  the  Frodingham  Id- 
closure  Act  passed,  and  again  the  claim  for  an  allotment  was 
founded   on   a   right  of  warren  for   conies.     That   the  right 
241]  *waa   limited  as  described,  appears  to  me  conclusively 
proved  by  the  parliamentary  survey  of  the  manor  and  soke  of 
Kirton,  in  1649,  in  which  is  cpntained,  amongst  other  subjects 
within  the  manor, "  all  that  warren  or  game  of  conies  in  Broniby 
id  Redburne."     Afterwards,  in  the. particulars  of  sale  of  the 
itates  of  Charles  I.,  produced  from  the  exchequer  angmonta- 
nti  office,  the  same  description  is  found,  with  the  addition 
lat  the  burrows  extend  themselves  a  certain  distance  into  the 
astes  or   moors  adjoining  to  the   fields  of  Frodingham  and 
uunthorpe.     All  this  furnishes  the  most  satisfactory  ovidonce 
lat  the  warren  of  conies  granted  to  Thomas  Pindar,  in  17911, ■ 
id  not  pass  the  soil  of  the  wastes  and  commons  in  and  over 
hich  it  extended. 


Vol.  VI.]  EXGLISU  AND  IRISU  APPEALS.  53 

Earl  Beauchamp  v.  Winn.  1873 

But,  supposing  this  to  be  a  correct  conclusion,  the  counsel 
for  the  appellant  found  another  objection  upon  it.     They  say, 
that  under  the  act  empowering  the  duchy  to  make  sale  of  its 
possessions,   no   power  is  given   to   sell  a  franchise.     If  tliis 
objection  were  to  be  held  good,  nothing  could  have  passed  by 
the  grant  of  1799;  and  it  therefore  strikes  at  the  root  of  the 
appellant's  title.     But  there  is  really  nothing  in  the  objection. 
It  is  founded  upon  the  construction  put  by  the  counsel  for  the 
appellant  on  the  words  of  the  57th  section  of  88  Geo.  3,  c.  60, 
which  empowers  the  surveyor  general  of  the  duchy  of  Cornwall 
to  contract  for  the  sale  of  "  the  manors,  messuages,  lands,  tene- 
ments, rente,   tithes,  mines,  minerals,  collieries,  woods,  wood 
grounds,  fens,  marshes,  or  waste  grounds,"  belonging  to  the 
duchy.     It  was  argued  that  the  word  "  tenements"  has  here  a 
restricted  meaning,  and  that  it  must  be  construed  in  its  popular 
sense  of  a  building.     But  if  that  is  so,  it  is  rendered  entirejly 
'  superfluous,  because  the  word  "messuages"  is  mentioned  just 
before  it  in  the  section.     It  appears  to  have  been  the  intention 
of  the  act  to  enable  the  duchy  to  dispose  of  every  possession 
which  was  a  source  of  revenue,  and  the  clause  itself  (as  well  as 
others),  speaks  of  "  manors,  messuages,  lands,  tenements,  and 
other  revenues."    I  have  no  doubt  that  the  word  "  tenements" 
ill  the  act  must  be  taken  in  its  fullest  sense,  and  as  Black- 
stone  says,  (*),   "  though  in  its  vulgar  acceptaion  it  is   only 
applied   to  houses   and   other  buildings,  yet  in  its  original, 
proper,  and  legal  sense,  it  signifies  everything  that  may  be 
liolden,  ^provided  it  be  of  a  permanent  nature,  whether  [^242 
it  be  of^a  substantial  and  sensible,  or  of  an  unsubstantial  ideal 
kind."     That  a  rabbit  warren  which  passes  no  interest  in  the 
soil,  but  merely  ^ives  a  right  of  entering  within  the  limits  of 
the  warren   to  kill  rabbits,  is  a  tenement,  was  decided  in  the 
case  of  JZex  v.  The  inhabitants  of  Piddletrenihide  (*),  cited  by  the 
counsel   for  the  respondent.     Secondly:  The  question  of  the 
right  to  the  mines  and  minerals  in  the  fields  of  Frodingham 
may  be  disposed  of  very  shortly.     As  it  has  been  shown  that 
no  part  of  the  soil  of  the  wastes  or  commons  over  which  the 
warren  of  conies  extended  passed  under  the  grant  to  Thomas 
Pindar,  it  remained  in  the  duchy,  and  was  granted  to  Mr, 
Angerstein,  the  predecessor  of  the  respondent,  by  the  grant 
of  the  6th  of  July,  1799,  of  the  manor  and  soke  of  Kirton. 
That  grant  includes,  in  the  most  general  and  comprehensive 
words,  all  "  wastes,  waste  grounds,  mines,  quarries,  etc.,  to  the 
manor  and  soke  of  Kirton  in  any  wise  belonging  or  appertain- 
ing, or  reputed,  accepted,  taken,  or  known  to  be  part,  parcel, 
or  member  of  the  same."     There  is  no  doubt  that  the  fields  in 

0  Com.  Bk.  li.  c.  2,  p.  16.  («)  3  T.  R.,  772. 
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Frodiiigbam  are  within  the  ambit  of  the  manor  and  soke  of 
"Kirton,  and  if  they  were  in  the  diicliy  at  the  time  of  the  grant 
to  Mr.  Angerstein  they  passed  to  him.  The  appellant's  ground 
of  claim  is,  that  these  fields  were  purchased  by  Thomas  Pindar, 
which  has  been  shown  not  to  be  the  case.  It  has  also  been 
mentioned  that  under  the  Frodingham  Inclosure  Act  the  appel- 
lant's predecessor  claimed  only  a  right  of  warren  of  conies, 
while  Mr.  Winn  had  an  allotment  made  to  him  as  the  owner 
and  proprietor  of  the  soil  of  the  commonable  lands  and  waste 
grounds  in  his  character  of  lord  of- the  manor  and  soke  of 
Kirton. 

This  brings  me  to  the  last  question,  wliich  has  occupied  a 
considerable  time  in  argument,  and  upon  which  there  ha&  been 
brought  forward  a  large  mass  of  documentary  evidence.  I 
propose  to  consider  it  as  a  question,  whether  the  respondent 
was  entitled  to  any  rights  and  interests  over  that  portion  of 
the  East  Common  which  he  gave  to  the  late  earl  as  one  of  the 
subjects  of  exchange.  I  put  the  question  in  this  shape,  because 
it  appears  to  me  that  if  Mr.  Winn  possessed  any  such  rights 
and  interests  over  the  East  Common  given  by  him  in  exchange, 
243]  it  is  a  matter  of  no  *importance  whether  he  possessed 
them  as  lord  of  the  manor  of  Bromby  or  not. 

The  question  whether  any  manor  of  Bromby  ever  existed,  or 
whether  there  was  ever  a  reputed  manor  of  Bromby,  is  left  in 
considerable  obscurity.  But  if  there  was  any  such  manor,  or 
reputed  manor,  I  think  it  is  shown  from  the  earliest  documents 
that  it  was  within  and  part  of  the  manor  and  soke  of  Kirton. 
The  question  whether  the  manor  and  soke  of  Kirton  is  the 
name  of  the  same  lordship,  or  whether  the  boundaries  of  the 
manor  and  of  the  soke  are  different,  has  been  strongly  con- 
tested. Without  examining  the  documents  in  detail,  I  think  it  is 
plain  that  the  manor  and  soke  of  Kirton  was  the  name  of  one 
manorial  lordship.  It  is  worthy  of  remark,  that  in  the  grant 
from  the  duchy  to  Thomas  Pindar  what  is  granted  to  him  is 
stated  to  be  parcel  of  the  lordship  and  soke  of  Kirton.  In  his 
petition  for  the  sale  to  be  made  to  him  he  calls  it  the  lordship 
or  soke  of  Kirton,  as  if  either  name  might  be  used  to  describe 
it.  The  documents  show  that  the  manor  and  soke  of  Kirton 
consisted  of  four  wapentakes,  one  of  these  being  that  of  Kirton, 
which  appears  to  have  been  sometimes  erroneously  called  the 
manor  of  Kirton,  giving  rise  to  the  im'pression  that  the  manor 
and  soke  of  Kirton,  by  which  name  the  paramount  manor  was 
called,  were  distinct  from  each  other. 

There  is  mention  made  of  a  manor  of  Bromby  for  the  first  time 
in  the  will  of  Nathaniel  Fiennes,in  1669,  and  afterwards  in  that 
of  his  son.  Nathaniel  Fiennes,  in  1672.  And  in  1T05  a  conveyance 
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was  made  of  the  manor,  or  reputed  manor,  of  Broraby.  Again 
there  was  a  conveyance  in  the  same  terms  in  1733,  and  a  term 
of  lOOO  years  was  created  in  the  manor  or  reputed  manor,  for 
the  purpose  of  raising  money.  The  money  was  afterwards 
raised,  and  two  mortgages  were  executed,  which  were  paid  oft' 
hy  the'  appellant's  predecessors  in  1853.  Notwithstanding  these 
several  dealings,  nominally  with  a  manor,  or  reputed  manor, 
of  Bromby,  I  think  it  ifi  proved  that  'such  a  manor  could  not 
have  existed.  In  Domesday  Book  there  is  an  account  of  a 
manor  in  Chrichetone  (which  is  Kirton),  and  in  the  enumeration 
of  the  soke  (as  it  is  called)  which  pertains  to  it,  there  is  mention 
made  of  Brunebi  (which  is  Bromby)  as  containing  five  caru- 
caces  held  of  the  manor.  By  an  inquisitio  post  mortem  of 
*Edmund,  Earl  of  Cornwall,  in  the  28th  Edward  VI,  it  [244 
is  found  that  he  held  of  the  king  in  capita  the  manor  of  Kirketon, 
which  manor  with  the  soke  is  stated  to  be  of  the  ancient 
demesnes  of  the  king.  And  amongst  the  lands  within  the 
manor  Bromby  is  mentioned,  thus:  "  and  in  Brombey  41  bovates 
of  land,  which  render  yearly  ten  pounds  five  shillings.'*  It  ap- 
pears that  at  this  time  Bromby  was  not  a  manor,  and  this  being 
ten  years  after  the  statute  of  Quia  Emptores  (18  Edw.  1)  it  never 
could  have  become  a  manor  afterwards.  This  inquisitio  post 
mortem  shows  that  a  certain  quantity  of  land  in  Bromby  was 
within  the  manor  with  the  soke  of  Kirton,  and  that  it  yielded 
to  the  lord  a  rent  of  £10  55.  It  appears  by  various  ministers' 
accounts,  rendered  from  time  to  time  from  the  reign  of  Henry 
IV.  to  that  of  Charles  I,  that  the  sum  of  XIO  55.  was  accounted 
for  in  respect  of  the  same  quantity  of  land  in  Bromby  as  is 
mentioned  in  the  inquisition.  The  form  of  all  these  accounts  is 
very  nearly  the  same.  They  are  headed  "  Kyrton-in-Lindesey," 
and  are  generally  described  as  the  accounts  of  divers  ministers 
of  the  lord  the  king,  as  well  of  the  soke  as  of  the  base  tenure 
of  the  manor  of  Kirton-in-Lindsey.  With  respect  to  Bromby, 
they  show  that  it  is  in  the  wapentake  of  Manley,  and  the  gains 
received  by  the  bailiffs  aud  tackmen  of  this  wapentake  are  in 
some  of  the  accounts  stated  to  have  been  delivered  to.the  reeve 
of  Kirton,  who  accounts  for  the  same.  All  of  these  ministers' 
accounts  charge  the  receivers  with  the  sum  of  £10  55.  as  the  rent 
offorty-one  bovates  of  land  in  Bromby,  being  the  exact  quantity 
of  land  and  amount  of  rent  stated  in  the  inquisitio  post  mortem  of 
28  Edward  L  In  these  ministers'  accounts  of  the  issues  of  the 
manor  aud  soke  of  Kirton  there  are  found  returns  of  Receipts 
from  the  farm  of  the  warren  of  conies  in  Bromby,  described 
sometimes  as  lying  within  the  moor  called  the  East  Moor,  and 
at  others  as  lying  within  the  waste  or  moors  of  Rfedbourne, 
Frodingham,  Scunthorpe,  and  Aslicby.     Some  of  the  old  leases 
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of  the  warren  of  conies  describe  the  warren  as  being  parcel  of 
the  manor  and  soke  of  Kirton.  And  the  later  leases  of  the 
warren,  beginning  with  that  in  1716  to  Matthew  Pindar,  in- 
variably described  it  in  the  same  manner  as  "parcel  of  tho 
manor  and  soke  of  Kirton."  In  the  survey  of  the  manor  iiml 
soke  of  Kirton  in  1787,  amonsjst  the  list  of  townships  ih  the 
2451  soke,  Bromby  *i8  mentioned  as  being  in  the  wapentake 
of  Manley,  and  containing  845  acres,  and  as  lield  at  a  rout, 
called  Prince's  rent,  of  £10  95.  7t/.,  which  is  very  nearly  the 
Bame  amount  of  rent  as  the  £10  5s.  stated  in  the  wquisitio  posl 
mortem  of  28  Edward  I. 

It  was  argued  on  the  part  of  the  appellant  that  the  manor  of 
Kirton  was  distinguishable  from  the  soke  of  Kirton,  the  bound- 
aries of  the  manor  being  much  less  extensive  than  those  of  the 
soke.  But  it  appears  by  the  survey  of  1787,  to  which  I  have 
just  referred,  that  Kirton  was  one  of  the  four  wapentakes 
into  which  the  soke  was  divided,  and  that  there  was  also 
a  township  of  Kirton  in  which  a  court  of  great  antiquity, 
and  (as  is  said  in  the  survej')  "  of  great  power,'*  was  formerly 
held,  which  may  account  for  a  manor  by  reputation  having 
grown  up  there.  This  court,  however,  was  the  court  of  the 
manor  and  soke  of  Kirton,  and  that  the  Kirton  within  the 
smaller  limits,  even  though  a  reputed  manor,  was  within  the 
ambit  and  part  of  the  manor  and  soke  of  Kirton  appears  from 
a  lease  to  Robert  Pindar,  in  1789,  of  the  manor  of  Kirton  in 
Bromby,  which  is  described  as  being  "  part  and  parcel  of  the 
manor  and  soke  of  Kirton-in-Lindsey." 

That  Bromby,  whether  a  manor  or  reputed  manor,  was  also 
held  of  the  manor  and  soke  of  Kirton,  appears  from  what  has 
been  already  said,  and  it  is  farther  confirmed  by  evidence 
derived  from  the  parliamentary  survey,  in  1649,  of  the  manor 
and  soke  of  Kirton,  to  which  reference  has  been  already  made. 
In  this  survey  there  is  an  account  of  the  quit  rents  due  to  the 
lord  of  the  manor  from  the  freeholders  within  the  townships 
holding  of  the  manor,  and  the  first  on  the  list  of  freeholders  m 
Bromby  iq  Nathaniel. Fynes,  his  rent  bein^  £7  45.  7d.  This 
Nathaniel  Fynes  (or  Fiennes)  is  the  devisor  m  the  will  of  1669, 
in  \vhich  the  manor  of  Bromby  is  devised.  The  rent  stated  to 
be  chargeable  in  this  survey  has  become,  in  some  unexplained 
manner,  reduced  to  £7  25.,  and  has  been  payable  and  paid  by 
the  predecessors  of  the  appellant  as  Prince's  rent  due  in  respect 
of  the  mtnorial  rights  on  and  over  the  townships  of  Frodingham, 
Scunthorpe,  and  Bromby. 

It  appears  from  what  has  been  said  that  the  existence  at  any 
time  of  a  manor  of  Bromby  is  more  than  doubtful.  But  what- 
ever the  predecessors  of  the  appellant  possessed  in  Bromby  they 
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held  of  tho  manor  and  soke  of  Kirton,  and  whatever  the  ri^lits 
and  *intere8ts  of  Mr.  Winn  over  the  portion  of  the  East  [24() 
common  in  Bromby  may  have  been,  they  passed  to  the  late 
earl  under  the  agreement  for  exchange.  Even  assuming  a  mis- 
description of  the  character  in  which  Mr.  Winn  professed  to 
deal  with  these  rights  and  interests,  it  did  not  prevent  their 
being  transferred  to  the  late  earl,  and  can  form  no  ground  for 
setting  aside  the  agreement  for  exchange.  I  entertain  no 
doubt  that  the  decree  of  the  lords  justices  is  right,  and  that  it 
ou^ht  to  be  affirmed. 

Lord  Colonsay,  after  stating  the  nature  of  the  case,  said : 
It  was  contended  on  the  part  of  the  appellant  that  the  expres- 
sion being"warrenofconies,'' and  the  expression  not  being'*  right 
of  warren,"  or  "  right  of  fi'ee  warren,"  it  must  be  held  to  imply 
a  grant  of  the  soil.  No  authority  was  cited  in  support  of  that. 
At  the  same  time  I  observed  that  the  solicitor-general,  in  liis 
very  able  and  ingenious  argument,  very  commonly  transposed 
the  words,  and  said  that  "  warren  of  conies  "  was  just  "  conej'^ 
warren  "  or  "  rabbit  warren."  I  do  not  think  we  are  entitled 
so  to  change  the  words,  any  more  than  we  should  be  entitled  to 
import  into  the  grant  the  words  "  right  of  free  warren."  Wo 
must  take  the  words  as  we  find  them.  It  docs  not  follow  that 
they  import  the  same  thing. 

It  did  not  appear  to  me  to  be  clearly  made  out,  even  bj  the 
reference  to  Lord  Coke,  that  there  was  any  positive  rule  that 
the  expression  "  warren, "  necessarily  carries  the  soil.  On  the 
contrary,  under  certain  circumstances  it  might  do  so,  and 
under  other  circumstances  it  might  not  do  so.  We  have  now 
to  consider  whether,  as  here  introduced,  it  did  or  did  not  carry 
the  soil.  If  it  was  a  name  descriptive  of  a  particular  piece  of 
land,  and  was  so  known  as  descriptive  of  that  piece  of  land,  it 
might  carry  it.  It  might  be  "  coney  warren  of  Broniby,'* 
meaning  "  that  piece  of  land  known  as  the  coney  warren  o\' 
Bromby."  It  would  certainly  carry  the  soil  if  the  word  "  land" 
had  been  introduced.  Such  a  term  as  "that  cow-park,"  or 
any  other  description  of  that  kind,  mi^ht  carry  a  certain  piece 
of  soil.  But  it  does  not  follow  from  that,  that  "  a  warren  of 
conies"  would  carry  it ;  that  is  a  very  different  thing.  A  ''sheep 
pen  "  and  a  "  pen  of  sheep  "  are  two  different  thmgs.  There- 
fore we  must -take  the  words  as  we  find  them.  "  Warren  of 
♦conies"  seems  to  me  to  be  an  expression  which  rather  [247 
iudicates  a  right  to  the  conies  than  a  right  to  the  soil. 

It  is  said  that  it  cannot  be  a  right  of  franchise  in  the  warren 

because  a  right  of  franchise  is  indivisible.    It  comprehends  not 

only  the  right  to  kill  conies,  but  the  right  to  kill  various  other 

animals,  including  hares,  pheasants,  woodcock,  partridges,  atid 

6  Eno.  Rep.1  8 
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other  animals  which  are  there.  It  is  argued  that,  that  being  a 
general  and  indivisible  right,  "warren  of  conies"  cannot  be 
held  to  have  been  used  in  reference  to  a  franchise;  and  if  it 
could  not  be  used  in  reference  to  a  franchise,  it  must  have  been 
used  in  reference  to  the  soil.  It  may  be  an  improper  expres- 
sion in  regard  to  either  of  them.  I  do  not  think  it  is  a  very 
good  expression  with  regard  to  a  right  to  the  soil.  That  migliL 
have  been  much  better  and  more  clearly  described,  and  although 
we  have  heard  a  great  deal  about  conveyancing  in  this  matter, 
I  think  that  any  conveyancer  would  have  found  no  difficulty  in 
avoiding  the  ambiguity  which  has  given  rise  to  this  action.  I 
therefore  think  that  we  must  look  to  all  the  circumstances 
attending  the  grant.  Another  circumstance  referred  to  was, 
that  it  is  described  as  having  a  house  "  thereupon  ; "  and  it  is 
also  described  as  "  extending  itself"  for  a  certain  distance. 
Now,  it  is  quite  plain'  that,  whether  you  view  it  as  a  right  to 
the  soil,  or  as  a  right  to  exercise  a  franchise,  that  right  must 
extend  over  a  surface.  It  must  have  a  geographical  limit.  It 
may  well  be  that  a  person  giving  a  right  to  another  to  destroy 
and  kill  conies  within  that  geographical  limit,  may  also  giv-e 
that  party  a  right  to  a  house  for  his  convenience,  and  describe 
it  as  "  thereupon,"  that  is  to  say,  within  the  geographical  limits 
over  which  the  right  extends,  because  there  must  be  a  limit  in 
point  of  surface — a  superficial  limit.  The  same  observation 
applies  to  the  expression  "extending  itself"  so  and  so.  I  do 
not  think  that  carries  us  far  in  the  solution  of  this  question. 
Some  other  criticisms  of  a  similar  kind  were  made,  but  they 
seem  to  me  to  be  merely  criticisms  on  expressions  that  are 
consistent  either  with  the  one  view  of  the  case  or  with  the 
othjBr.  I  rather  think  that  the  expression  "warren  of  conies" 
is  an  expression  which  does  apply  to  the  right  to  kill  those 
animals.  As  to  the  indivisibility  of  the  franchise,  in  .the  first 
243]  place,  I  do  not  see  *that  there  was  any  direct  authority 
quoted  for  the  indivisibility  of  the  franchise.  I  do  not  think 
that  that  is  to  be  taken  for  granted,  I  think  that  if  a  party  has 
a  right  to  the  soil,  and  to  the  franchise,  he  may  give  a  limited 
right  in  the  franchise  to  another.  I  see  nothing  to  prevent 
that  being  done.  And  as  to  describing  it  as  a  "  warren  of 
conies,"  it  may  be  that,  although  a  right  of  warren  generally 
gives  a  right  to  kill  all  sorts  of  animals,  yet  it  may  be  a  good 
description  if  there  is  power  to  limit  it;  or  if  there  is  no  other 
animal  known  there  except  conies.  Conies  may  be  the  princi- 
pal and  the  most  valuable  animals  in  the  warren,  and  then  it 
is  a  sort  of  assurance  that  it  is  a  right  of  warren  to  kill  conies. 
But  it  appears  to  me  that  the  important  matter  is,  that  no 
claim  or  exercise  of  right  over  the  soil  has  been  made  with 
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reference  to  this  grant  of  "  warren  of  conies."  It  was  never 
reMrded  as  conveying  such  a  right,  and  on  several  occasions 
it  liaa  been  treated  otherwise.  The  parties  tlieraselves  have 
proceeded  on  this  footing.  I  do  not  mean  to  say  that  the 
party  has  studied  his  title,  or  the  terms  of  this  grant ;  but  he 
knew  something  of  his  rights.  His  agents  must  have  done  so ; 
but  no  person  seems  to  have  pretended  until  lately  that  there 
was  any  right  beyond  that  of  the  stray  of  rabbits.  In  par- 
ticular, attention  was  called  to  the  circumstance  that  there  are 
references  to  this  right  going  far  back  in  similar  terms — agoing 
back  for  centuries — and  in  particular  there  are  references  to  it 
in  the  proceedings  under  the  inclosure  acts  of  1801  and  1831, 
in  which  the  parties  were  put  to  state  their  respective  interests, 
and  then  the  one  was  represented  as  an  interest  in  the  stray 
of  conies,  and  the  other  was  represented  as  an  interest  in  the 
soil.     I  think  that  must  be  conclusive  with  regard  to  this  point. 

The  next  point  was  with  regard  to  the  right  to  the  minerals 
in  certain  fields  in  the  parish  of  Frodingham.  It  appears  to 
me  that  this  right  could  not  pass  to  Thomas  Pindar,  if  I  am 
correct  in  the  view  I  have  taken  with  regard  to  the  import  and 
construction  of  the  grant.  I  think,  on  the  other  hand,  that 
the  grant  to  Mr.  Angerstein  a  few  weeks  afterwards  of  the 
manor  and  soke  of  Kirton  was  so  very  broad  and  comprehen- 
sive in  its  terms  that  it  must  be  held  to  have  comprehende:! 
this  property.  The  same  observation  which  I  have  made 
already  with  regard  to  the  inclosure  acts,  particularly  the  act 
of  1831,  applies  here.  It  appears  that  Mr.  Winn  *then  [2i9 
got  an  allotment  as  owner  of  the  soil  and  waste  ground,  as  lord 
of  the  manor  of  Broraby;  while,  on  the  other  hand,  the  appel- 
lant's predecessor  only  pretended  to  have  that  species  of  right 
vhich  I  have  alluded  to. 

The  only  other  point  in  this  matter  that  I  need  allude  to  is 
as  to  the  manor  of  Bromby.  The  facts  as  to  this  manor  are 
obscure  in  all  respects,  and  particularly  obscure  in  this  respect, 
as  to  whether  there  ever  was  such  a  manor  or  no.  It  is  almost 
impossible  to  solve  that  question,  but  I  think  the  solution  of 
this  part  of  the  case  which  has  been  given  by  my  noble  and 
learned  friend  who  has  just  spoken  is  quite  a  sufficient  one. 
If  all  the  rights  which  belonged  to  the  respondent  in  that  com- 
mon of  Bromby  have  been  given  to  the  appellant,  he  has  got 
everything  that  was  there  ;  whether  it  was  in  the  one  capacity 
or  the  other,  he  has  got  it,  and  that  is  not  a  ground  for  dis- 
turbing the  grant. 

My  lords,  I  concur  in  what  has  been  said  as  to  the  attempt 
to  estop  the  appellant  on  the  ground  of  acquiescence  or  lapse 
of  time.     Acquiescence  there  could  be  none  properly  in  any 
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case,  unless  there  was  a  knowledge  of  that  which  was  acquies- 
ced in.  I  think  there  is  some  ground  for  holding  tl}at  there 
was  not  that  knowledge  here.  And  as  to  lapse  of  time,  no 
authority  was  cited  to  show  that,  if  this  right  did  exist,  the 
jarty  who  has  allowed  the  other  to  acquire  it  without  know- 
edge  on  either  side  would  be  estoppecl  by  lapse  of  time ;  I 
think  it  would  be  a  strong  thing  to  hold  that.  But  being  oC 
the  opinion  I  have  expressed  upon  thrf  merits  of  the  case,  I  do 
not  think  it  necessary  to  make  any  remarks  on  that  matter. 

On  the  whole,  I  think  that  the  view  which  has  been  expressed 
by  my  noble  and  learned  friend  who  is  now  upon  the  woolsack 
is  the  one  we  ought  to  take,  and  I  therefore  concur  in  the 
judgment  which  has  been  proposed  to  your  lordships. 

Lord  O'IIagan  :  My  lords,  the  exhaustive  and  lucid  state- 
ccent  made  by  my  noble  and  learned  friend  who  first  addressed 
your  lordships  appears  to  me  to  dispense  with  the  necessity  of 
my  going  at  length  into  the  evidence  in  this  case,  and  also  into 
ft  consideration  of  much  that  was  urged  very  ingeniously  at 
250]  the  bar.  But  I  do  think  that  *the  importance  of  the 
case  rather  than  its  difficulty,  after  a  full  consideration  of  it, 
requires  that  we  should  apply  ourselves  to  making  clear  wluit 
is  the  true  construction  of  the  certificate  of  March,  1799 ;  and 
to  that  question  mainly  I  shall  address  myself.  According  to 
our  view  of  the  effect  of  that  certificate  must  be  our  view  of 
the  ri^ht  of  the  parties;  and  all  the  voluminous  proof,  and  all 
the  minute  criticisms  on  ancient  and  modern  documents  which 
have  been  properly  addressed  to  us,  are  of  force  and  value  only 
in  so  far  as  they  may  assist  us  to  construe  that  certificate 
correctly. 

The  appellant,  Earl  Beauchamp,  claims  through  his  prede- 
cessor Henry,  by  whom  in  1864  the  agreement  for  exchange 
which  has  been  so  fully  stated  was  made  with  the  respondent, 
Mr.  Winn.  That  agreement  was  entered  on  and  possession 
taken  under  it,  though  no  deeds  were  executed  to  carry  out  its 
provisions;  and  one  of  the  grounds  of  the  respondent's  con- 
tention was  that  there  had  been  such  irrevocable  change  so 
wrought  in  the  relative  position  of  the  parties  as  to  put  it  out 
of  the  power  of  either  now  to  bring  his  bargain  into  contro- 
vers3%  This  the  appellant  denies,  and  I  think  with  reason, 
and  insists  that  the  agreement  was  the  fruit  of  a  mutual  mis- 
take, which  was  not  discovered  until  it  had  been  signed  and 
partially  carried  out.  He  says  the  instrument  of  the  27th  of 
March,  1799 — a  certificate  of  contract  of  the  duchy  of  Cornwall 
operating  under  the  statute  38  Geo.  3 — conveyed  to  Thomas 
Pindar,  under  whom  he  derives  through  Earl  Henry,  and  his 
heirs  and  assigns,  the  soil  and  the  mines  and  minerals  under- 
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lying  it  in  the  East  common  of  Bromby  and  in  Ashby  and 
Frodingham.  On  the  other  hand,  the  respondent  denies  tliat 
the  conveyance  had  any  sucli  effect,  but,  on  the  contrary,  claims 
for  himself  the  lordship  and  mines  and  minerals  of  the  East 
common  and  Ashby  and  Frodinffhara  under  a  subsequent 
certificate  of  a  like  kind,  of  the  9th  of  July  in  the  same  year, 
•1799,  from  the  duchy  of  Cornwall  to  John  Julius  Angerstein, 
whose  interest,  whatever  it  was,  is  confessedly  vested  in  him  ; 
and  he  asserts  that  the  appellant  has  nothing  but  a  franchise 
of  warren,  giving  him  a  limited  rio^ht  over,  but  not  in,  the 
lands  in  questionT  There  can  be  no  doubt  that  the  latter  view 
was  common  to  the  parties  when  the  agreement  was  entered 
into,  and  for  more  than  sixty  years  before;  and  the  sub- 
*8tantial  question  is,  was  that  view  really  founded  in  [251 
mutual  mistake  working  an  injury  to  the  appellant,  which  in 
equity  ought  to  be  prevented  or  redressed,  or  is  it  sustained  by 
the  true  interpretation  of  the  grant  made  in  the  same  year  and 
by  the  same  authority  to  the  predecessors  of  the  litigants 
respectively  ? 

In  the  view  which  I  have  felt  myself  constrained  to  take  of 
the  case,  many  of  the  questions  which  have  been  most  elabo- 
rately argued  at  your  lordships'  bar  become  utterly  immaterial. 
The  question  as  to  the  distinction  between  mistakes  of  law 
and  fact,  and  as  to  the  extent  and  nature  of  the  jurisdiction  of 
a  court  of  equity  when  either  has  been  known  to  exist,  is  of 
no  account  if  we  reach  the  conclusion  that  in  the  case  before 
us  there  was  no  mistake  whatever.  And  that  conclusion  also 
relieves  us  from  the  necessity  of  considering  a  matter  on  which 
we  had  much  elaborate  and  learned  discussion,  namely,  whether 
the  appellant  and  those  under  whom  he  derives  have,  by  their 
own  conduct,  their  laches  or  acquiescence,  disentitled  him  to 
the  intervention  of  equity  for  the  purpose  of  establishing  a 
claim  which  was  for  so  long  a  time  in  abeyance,  although 
those  who  might  have  asserted  it  had  unquestionably,  if  not 
actual  knowledge,  at  least  the  means  of  knowledge  of  its  exist- 
ence in  their  possession,  or  at  their  command,  at  all  times  dur- 
ing that  lengthened  period,  and  were  precluded  from  putting 
it  forward  by  no  legal  disability  or  incapacity  of  legal  action. 
And  so,  if  there  was  no  mistake  on  either  side,  we  are 
relieved  from  the  obligation  of  considering  the  effect  of  the 
conduct  of  the  parties  after  they  entered  into  the  agreement 
of  1864,  and  whether  the  change  in  their  mutual  relations, 
consequential  on  that  agreement,  was  of  such  a  character, 
and  so  inconsistent  with  their  substantial  restoration  to  their 
original  positions  as  to  make  it  inequitable  that  the  appel- 
lant should  now  be  allowed  to  rest  upon  a  title  on  the  faith  of 
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the  nonexistence  or  abandonment  of  which  the  respondent  had 
waived  rights  or  assumed  liabilities.  It  seems  to  me  that  we 
may  clear  the  ground  of  these  considerations  and.  all  the  con- 
troversy they  have  created,  if  we  can  determine  satisfactorily  in 
the  respondent's  favor,  that  there  was  not  in  reality  any  mis- 
take at  all.  I  do  not  believe  that  there  was  any;  and  it  is  not 
to  be  forgotten  before  we  proceed  to  consider  the  true  construc- 
252]  tion  of  the  instrument  of  1799  which  must  decide  the  ♦con- 
troversy, and  from  their  bearing  on  which  the  multitudinous 
documents  and  facts  so  ably  pressed  on  our  attention  derive 
their  sole  importance,  that  from  the  execution  of  that  instru- 
ment down  to  the  year  1865  not  only  did  the  appellant's  pre- 
decessors sleep  upon  their  rights,  if  rights  they  had,  such  as 
are  now  asserted,  but  it  is  perfectly  plain,  and  proved  by  a 
series  of  solemn  acts,  that  none  of  them  ever  dreamt  of  the 
existence  of  such  rights.  And,  although  if  we  were  now  con- 
vinced that  the  certificate  of  1799  passed  the  soil  and  every- 
thing under  it  and  not  a  mere  franchise,  I  should  be  inclined 
to  concur  with  my  noble  and  learned  friend  that  neither  laches 
nor  lapse  of  time,  nor  alteration  in  the  relations  of  the  parties, 
should  preclude  us  giving  the  appellant  what  on  that  assump- 
tion would  be  his  right,  it  is  very  material  if  we  are  not  so 
convinced,  and  if  there  be  real  ground  for  doubt  as  to  the  con- 
struction to  be  put  upon  it,  that  we  should  take  into  account 
what  that  construction  was  assumed  to  be  when  the  certificate 
was  granted,  and  for  so  many  succeeding  years.  About  this 
there  can  be  no  doubt.  Contrasting  the  terms  of  the  instru- 
ments of  March  and  July,  1709,  we  find  the  first  disposing  of 
the  "  warren  of  conies"  in  Bromby  and  Redbourne,  called  by  the 
name  of  Bromby  Warren,  and  extending  themselves  over  the 
wastes  of  Bromby,  Frodingham,  Scunthorpe,  and  Ashby ;  "  but 
with  no  reference  to  mines  or  minerals,  and  confessedly  no  con- 
veyance of  the  soil,  unless  it  be  effected  by  the  use  of  the  word 
"  warren."  On  the  other  hand,  the  certificate  of  July,  disposing 
of  the  Manor  and  Soke  of  Kirton,  gives  expressly  inter  alia  the 
"  wastes,  woods,  grounds,  mines,  and  quarries  to  the  manor  and 
soke  belonging."  And  it  is  plain  that  these  words,  clear  and  une- 
quivocal as  they  are,  entitle  the  respondent,  as  representing 
Mr.  Angerstein,  to  the  property  now  in  controversy,  unless  we 
hold  that  it  passed  by  a  description  of  which,  at  least,  it  may 
be  said  that  it  was  not  clear  and  unequivocal.  Both  the  cer- 
tificates were  given  by  the  same  surveyor-general  in  the  same 
j^ear,  and  they  were  sitfgularly  framed,  if  it  was  meant  that  the 
first  should  prevent  or  defeat  the  rights  apparently  bestowed 
by  the  second. 
And  in  accordance  with  this  view  was  the  subsequent  con- 
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duct  of  the  parties,  their  continuous  and  consistent  conduct 
dowa  to  the  year  1865.  It  is  not  pretended  that  the  plaintiff's 
predecessors  *ever  acted  as  the  owners  of  the  soil,  or  in  [253 
any  other  capacity  than  as  the  owners  of  a  franchise.  All  their 
proceedings  in  granting  leases,  in  making  claims  and  otherwise, 
went  on  the  assumption  that  they  were  nothing  more.  In  the 
Ashby  inclosure  act,  1801,  whilst  Ajigerstein  is  described  as 
lord  of  the  manor  and  soke  of  Kirton,  Thomas  Pindar's  claim 
is  stated  as  being  that  of  a  "  right  of  warren."  And  in  the 
feigned  issue  of  1802  following  upon  that  act  he  states  his  title 
to  be  "a  right  of  warren"  extending  over  the  East  common  in 
the  township  of  Ashby.  And  so  things  remained  until  the 
Frodingham  inclosure  act  was  passed  in.  1831;  and  under  it 
also  Earl  Beauchamp  claimed  "  that  warren  of  conies  or  right 
of  warren  of  conies"  in  Broraby,  "  that  warren  of  conies  or 
right  of  warren  of  conies  in  Redbourne,"  under  the  certificate 
of  1799.  And  so  he  appears  to  me  to  have  put  his  own  con- 
struction on  that  certificate  by  interpreting  the  words  "  warren 
of  conies**  to  mean"  right  of  warren'' — an  interpretation  which 
could  hardly  have  been  given  to  them  if  they  conveyed  to  him 
not  a  mere  franchise,  .but  the  absolute  property  in  the  soil. 
There  does  not  seem  to  be  anything  ambiguous  or  equivocal 
in  those  claims.  They  clearly  pointed  to  the  right  of  warren 
which  had  alone  been  asserted  under  the  certificate  of  1799,  and 
tliey  received  sanction  and  validity  as  such  by  force  of  the 
several  statutes.  And  so,  from  1831,  until  the  negotiation  for  an 
exchange  in  1864,  the  parties  remained  in  the  same  position. 
And  the  case  of  the  plaintiff  himself  is,  that  down  to  1865  his 
predecessors  never  imagined  they  had  any  claim  to  the  mines 
and  minerals,  or  any  right  to  dispute  the  title  of  the  defendant. 
The  acts  of  the  parties  and  their  own  conceptions  as  to  their 
respective  rights  may  not  determine  the  construction  of  a 
written  instrument ;  but  it  is  not  immaterial  in  this  case  to 
observe,  if  its  meaning  be  open  to  dispute,  that  the  course  of 
events  since  1799  deprives  the  appellant  of  the  possibility  of 
relying  on  any  possession  or  any  acts  of  ownership,  and  con- 
fines bis  claim  to  whatever  may  have  been  dealt  with  by  the  cer- 
tificate of  the  duchy.  And  that,  if  we  were  at  liberty  to  construe 
that  certificate  according  to  the  mind  of  the  persons  by  whom  it 
was  given  and  received,  or  thenature  of  the  enjoyment  which  fol- 
lowed upon  it,  contemporaneous  acts  and  documents  leave  no 
room  for  doubt  that  the  respondent's  *view  of  it,  ac-  [254 
ceptcd  by  the  master  of  the  rolls  and  the  lords  justices,  ought  to 
be  maintained  by  your  lordships'  house.  But  we  are  bound  to 
look  at  the  certificate  itself,  and  consider  what  is  the  true  legal 
effect  of  the  grant  of  "  that  warren  of  conies"  which  it  contains 
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[his  lordship  read  the  words,  see  ante,  p.  224].  The  appellant 
contends  that  the  grant  of  a  "  warren"  carries  with  it  a  right  to 
the  soil  and  all  things  under  it.  The  respondent  says  that  it 
gives  a  mere  franchise,  limited  in  its  extent,  and  conferring  no 
such  right. 

The  franchise  of  free  warren  generally  was  in  the  duchy  of 
Cornwall ;  and  it  is  one. of  the  points  insisted  on  by  the  appel- 
lant that'  such  a  franchise  cannot  legally  be  split  up,  so  as  to 
enable  its  owner  to  grant  or  to  lease  warren  of  a  particular 
kind.  And,  as  I  understood  the  argument,  it  was  contended 
that  though  free  warren  generally  might  give  a  franchi&re  to  a 
person  without  interest  in  the  soil,  warren  of  a  particular  son, 
as  warren  of  conies,  must  be  taken  to  give  such  an  interest. 
I  did  not  quite  appreciate  the  force  of  this  reasoning.  Although 
authority  was  repeatedly  asked  for  to  support  the  proposition 
on  which  it  was  founded,  no  such  authority  was  produced,  and 
I  am  not  aware  that  any  is  in  existence.  There  seems'nothing 
in  principle,  or  in  the  nature  of  the  thing,  to  prevent  the  owner 
of  a  free  warren  parcelling  it  out  so  as  to  vest  in  various  per- 
sons various  new  contracted  rights  as  to  the  several  animals  — 
the  partridge, the  pheasant,  the  hare,  and  the  rabbit  —  compre- 
hended within  the  scope  of  the  general  franchise.  Indeed,  so 
far  as.  authority  has  touched  this  point,  it  appears  to  be  against 
the  piaintiflf,  and  not  in  his  favor.  The  case  of  Rex  v.  Parish 
of  Piddleihrenihide  (*),  and  the  several  decrees  in  thtf  Exchequer 
on  which  reliance  has  been  placed,  appear  distinctly  to  recog- 
nize a  *'  warren  of  conies"  as  a  franchise  capable  of  legal  exis- 
tence and  effect.  And  although,  of  itself,  this  circumstance 
would  not  be  decisive  if  the  appellant's  position  were  otherwise 
maintainable,  the  multitude  of  leases  and  documents  in  the 
very  case  before  us,  in  which,  through  a  succession  of  centuries, 
the  "  warren  of  conies,"  or  the  "  game  of  conies,"  has  been 
made  the  subject  of  royal  grant  and  of  claims  allowed  under 
acts  of  parliament,  would  naturally  make  us  pause  before 
255]  *admitting  that  position.  But  it  appears  to  me  unsus- 
tained,  save  by  the  strong  assertion  of  its  accuracy  at  the  bar. 

This  being  so,  we  are  brought  to  the  real  question :  What, 
according  to  its  true  construction,  was  granted  by  the  instru- 
ment of  March,  1799?  Was  it  a  mere  franchise,  or  the  soil  of 
the  wastes  over  which  it  would  extend  ?  It  has  been  said  re- 
peatedly that  a  "  warren  of  conies  "  is  merely  a  rabbit  warren  ; 
that  a  rabbit  warren,  in  common  acceptation,  is  the  place  in 
which  the  rabbits  burrow ;  and  that  the  owner  of  the  rabbit 
warren  is  owner  of  that  place  and  all  things  under  it.  And, 
popularly  speaking,  this  may  be  true.     But  when  we  are  asked 

(')  3  T.  R.,  77? 
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to  constrae  a  legal  instrument,  to  be  interpreted  according  to 
the  sense  which  the  law  ascribes  to  its  phraseology,  I  think  an 
argument  like  this  is  inadmissible  and  can  only  create  confusion. 
The  word  "  warren  "  has  a  definite  legal  meaning;  and  although 
it  may  sometimes  serve  to  indicate  a  place,  it  undoubtedly  also 
serves  to  indicate  a  franchise,  separate  from,  and  not  necessarily 
enjoyable  or  passing  with,  the  estate  in  the  soil.  I  do  not  mean, 
after  the  clear  statement  of  the  effect  of  the  authorities  directly 
bearing  on  the  point  which  has  been  made  in  the  court  below 
and  by  my  noble  and  learned  friend,  to  occupy  time  by  discuss- 
ing them  minutely.  They  are  very  few,  and  seem  to  me  to  result 
clearly  in  this,  that  the  term  "  warren  "  may,  under  certain  cir- 
cumstances and  in  certain  collocations,  be  held  to  pass  the  soil, 
and  in  others  it  may  not.  The  passage  in  Coke  on  Littleton, 
of  which  so  much  .has  been  made,  as  attaching  always  to  the 
word  the  force  of  such  a  grant,  applies  expressly  to  the  case  of 
a  warren  "  in  a  man's  own  ground ;"  and  even  so,  it  is  cut  down 
in  its  operation  by  the  explanatory  addition  in  Preston's 
Sheppard's  Touchstone,  "  generally,  without  any  qualification 
or  context."  All  depends  upon  the  presence  or  absence  of  such 
context  or  qualification.  It  is  impossible  to  contend  that  in  all 
cases  the  land  and  the  warren  go  together,  as  was  apparently 
the  contention  of  the  appellant's  counsel.  It  is  expressly  de- 
cided that  "  a  person  may  have  a  warren  in  another's  land,  for 
one  may  alien  the  land  and  reserve  the  franchise ;"  and  "  a 
warren  is  a  privilege  distinct  from  the  land,  and  by  a  lease  of 
the  land  without  more  does  not  pass"(*);  *and  again,  [256 
**  free  warren  "  in  gross  whereof  a  grantor  is  seized,  will  not 
pa^s  by  a  grant  of  a  manor  and  the  appurtenances :  Morris  v. 
Dimes  (*).  And  Blackstone  says  ('),  that  a  man  who  has  had  a 
franchise  of  warren  "  is  in  reality  no  more  than  a  royal  game- 
keeper/' If,  therefore,  in  some  cases, "  warren  "  may  designate 
the  soil,  in  every  case  the  context  and  the  qualification  must  be 
taken  into  account  before  we  determine  that  actually  it  docs  so. 
Now,  -in  the  certificate  before  us,  the  word  "  warren  "  does 
not  stand  alone.  It  has  a  significant  context.  The  instrument 
first  dealt  with  land  eo  nominej  woodland  containing  a  certain 
number  of  acres,  and  pasture  land,  also  of  a  specific  admeasure- 
ment; and  then,  separatelv  from  these  and  in  contrast  with 
them,  we  have  "  warrens,'  but  not  warrens  simply,  but "  war- 
rens of  conies,"  with  their  rights,  members,  and  appurtenances ; 
not  described  like  the  woods  and  pasture  as  land  and  by 
quantity,  but  as  extending  themselves  ^^  in  and  over  the  wastes 
and   inclosures  ol    Bromby,  Frodingham,    Scunthorpe,  and 

0  8  Co.  Rep.,  108 ;  11  Co.  Rep. 
0  3  Nev.  &  M.,  674.  (»)  2  Com.,  chap.'S. 
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Ashby."  It  seems  to  me  that  the  description  in  itself,  and  l*y 
contrast  with  that  which  precedes  it,  indicates  that  the  Fight  to 
the  conies,  and  not  the  right  to  the  soil,  was  in  the  contemplii- 
of  the  grantor.  And  I  think  it  will  be  still  more  manifest  wlion 
we  look  to  other  documents  in  evidence,  that  the  *'  warren  "  w;is 
not  the  land,  but,  in  the  words  repeatedly  employed  to  interpret 
it  by  the  appellant's  predecessors,  the  right  of  warren  of  conies, 
2>.,  the  right,  or  privilege,  or  franchise  to  breed  and  take  and 
use  the  conies;  and  that  the  warrens  "  extending  over"  wastes 
were  not  the  wastes  themselves  over  which  they  so  extended. 
To  my  mind  the  context  qualifies  and  explains  the  word,  and 
makes  it  manifest  tliat  the  respective  parties  to  the  two  certiti- 
cates  of  1799  were  under  no  mistake  when,  for  nearly  seventy 
j'ears,  they  held  undoubtingly,  with  every  opportunity  of  know- 
ledge, that  Mr.  Pindar  took  only  a  franchise,  and  Mr.  Anger- 
stein  obtained  the  property  in  the  soil. 

The  warrens  extended  "  in  "  and  *'  over  "  the  "  wastes,"  that 
is,  within  the  ambit  and  over  the  surface  of  the  wastes ;  or, 
giving  "in  "  even  a  larger  signification,  we  may  conceive  it  to 
warrant  a  dealing  with  the  soil  as  fur  as  the  purposes  of  the 
franchise  might  require,  for  the  breeding  and  habitation  of  the 
257]  conies ;  but  no  *farther.  But  why,  if  the  wastes  were  meant 
to  pass,  language  was  employed  so  capable,  at  least,  of  being 
held  to  point  to  a  mere  franchise  of  warren,  when  the  same  sort 
of  description  which  had  been  given  immediately  before,  of  the 
woodland  and  the  pasture  land,  might  have  been,  but  was  not, 
repeated,  though  its  repetition  would  have  taken  away  all 
possibility  of  ambiguity  or  error,  I  have  been  unable  to  com- 
prehend. 

It  has  been  said  and  urged  upon  the  house,  with  great  force 
and  iteration,  that  there  are. other  words  in  the  description  of 
the  warrens  which  are  inconsistent  with  the  notion  that  it  did 
not  point  to  a  conveyance  of  the  soil.  Thus  they  are  described 
ais  being  "  in  Bromby  aforesaid;"  and  it  is  argued  that  a  mere 
right  or  franchise  cannot  be  properly  in  a  place,  and  therefore  we 
must  deem  the  warrens  to  have  material  attributes,  such  as  may 
make  them  capable  of  "  local  habitation."  But  surely  there  is 
nothing  unreasonable  in  suggesting  that,  where  the  exercise  of 
a  franchise  is  necessarily  local,  and  confined  within  certain  boun- 
daries, it  may  be  dealt  with  as  a  right  which  has  its  existence 
within  and  not  beyond  them.  Whether  a  grant  be  of  a  chase, 
or  a  forest,  or  a  warren,  the  thing  granted  in  it  must  be 
designated  and  defined  with  reference  to  a  specified  ambit,  and 
whether  it  is  said  to  operate  within  that  ambit  or  to  be  within 
it,  does  not  seem  to  me  to  matter  much  for  the  purposes  of  de- 
Bcription.    Besides  the  grant  of  a  '*  warren  of  conies,"  though  it 
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does  not  necessarily  ^ive  the  soil  and  all  beneath,  does  give  the 
riglit  toa  certain  dealing  materially  with  the  surface,  as  essential 
to  the  exercise  of  the  franchise,  in  burrowing  and  otherwise, 
which,  even  to  the  most  captious  criticism,  might  aflfbrd  reason  for 
sidmitting  that  the  "  warren"  was  not  unfitly  described  as  being 
in  the  place  in  which  such  dealing  was  to  occur.  But  I  do  not 
tliiiik  it  necessary  to  rest  on  this  latter  view.  The  argument 
does  not  appear  to  mc  to  be  tenable  at  all. 

Another  matter  was  greatly  and  repeatedly  pressed,  and  not 
improperly.  The  certificate,  after  stating  the  ageement  for  sale 
of  all  that  warren  of  conies,  with  all  and  singular  the  rights, 
members,  and  appurtenances  whatsoever  in  Bi^omby  aforesaid, 
goes  on,  "  and  that  lodge  or  house  thereupon  built,  commonly 
called  Bromby  Lodge."  This  description,  it  is  said,  necessarily 
implies  *that  the  conveyance  of  the  warren  was  a  convey-  [258 
auce  of  the  soil,  inasmuch  as  a  lodge  cannot  be  built  upon  a 
franchise.  There  is  plausiblility  in  the  argument,  but  no  con- 
clusiveness. In  the  first  place  the  lodge  appears  to  have  been 
very  ancient  and  very  ruinous  when  the  certificate  was  made ; 
and  no  one  knows  when  it  was  built  or  by  whom ;  or  whose 
may.  have  been  the  property  in  the  soil  when  it  was  erected. 
And  in  imaginable  circumstances,  it  might  have  been  exactly 
such  an  erection  as  the  authorities  point  to,  as  proper  to  be 
made  by  the  owner  of  a  franchise  on  his  own  land.  But  next, 
although  not,  I  think,  decisive  as  to  the  intention  of  the  grant, 
the  observation  is  not  to  be  disregarded  that  if  by  "  that  warren 
of  conies,  .  •  .  in  Bromby,"  the  soil  did  pass,  it  was  wholly 
unnecessary  to  make  any  reference  to  the  lodge,  which  being 
upon  the  soil  must,  of  course,  have  passed  with  it. 

Then,  if  the  view  presented  by  the  respondent  as  to  the  gene- 
ral terms  of  the  certificate  commends  itself  to  the  critical 
reasoner,  is  there  much  difficulty  in  coming  to  the  conclusion 
that  the  lodge  "  thereupon  built"  was  intended,  though  the  ex- 
pression be  somewhat  awkward,  to  describe  a  lodge  built"  within 
the  limits,  in  the  sense  I  have  indicated,  and  for  the  purposes 
of  the  warren  ?  The  word  "  thereupon"  is  of  equivocal  appli- 
cation in  our  language.  It  may  point  to  a  physical  superposi- 
tion of  one  thing  upon  anothel*,  or,  in  a  different  collocation,  it 
may  indicate  a  relation  or  a  result,  having  no  sort  of  physical 
character.  Thus  we  may  say  an  orator  addressed  an  audience, 
and  "  thereupon"  they  were  convinced.  It  may  stand  for  "  there- 
fore," or  "  for  that  reason,"  or  "  on  account  of  that."  Now  a 
lodge  is  described  as  belonging  to  a  warren,  and  it  is  said  that 
a  man  having  right  of  warren  may  build  it  on  his  own  ground. 
We  do  not  know,  as  I  have  said,  when  or  under  what  circum- 
stances, the  old  lodge  in  question  here  was  erected.     It  may 
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have  been  when  the  same  person  was  the  owner  of  the  franchise 
and  of  the  soil ;  and,  if  so,  it  would  be  quite  conceivable  that, 
dealing  with  the  lodge  as  merely  incident  to  the  warren,  after 
describing  the  latter,  the  grant  should  have  proceeded  to  de- 
scribe the  lodge  as  having  been  built  on  account  of  and  because 
of  it,  employing  "thereupon"  in  the  second  sense  to  which  I 
have  alluded.  And  when  we  look  to  the  Latin  description  of 
the  lodge  contained  in  the  older  leases  of  the  same  premises  we 
259]  ^"d  this  *view  curiously  corroborated.  This  point  was 
made  in  the  course  of  the  argument,  and  it  struck  me  very 
much,  so  I  looked  into  the  question  a  good  deal.  These  are  the 
Latin  words  of  which  the  English  were  clearly  meant  to' be  a 
translation  :  "  Cum  iotd  Hid  loged  vel  ciomo  superinde  edfjicatd,'' 
The  word  '*  supmndey"  answers  to  and  is  translated  *'  there- 
upon." And,  according  to  Ducange,  that  word,  at  the  very 
period  at  which  the  ancient  grants  and  leases  of  this  warren  and 
the  lodge  were  made,  found  its  Latin  synonyme  in  ^^ propterea" 
He  gives  an  illustrative  passage  from  letters  patent  of  Henry 
Vn  in  the  twenty-third  and  twenty-fourth  years  of  whose  reign 
a  lease  was  made  of  the  very  warren  in  question ;  and  it  is  not 
without  significance  as  to  the  matter  before  us.  "  Nos  rata, 
graiay  ei  forma  habituros  ei  observaturos^  et  superinde  litei'as  paientes 
novas  ant  confirmatorias  .  .  .  daturos,*^  There  the  word  "5«- 
perinde"  is  manifestly  employed  in  the  second  meaning  which 
I  have  attributed  to  "  thereupon."  It  means  "  on  that  account," 
"  for  that  reason,"  or  "  to  that  end."  And  may  we  not  suppose 
that  it  was  employed  in  a  similar  way  by  the  framers  of  the  old 
lease,  whose  phraseology  was  adopted  when  the  Latin  became 
English,  manifestly  without  any  view  to  change  in  the  subject- 
matter  with  which  it  dealt,  to  show  that  the  lodge  had  been 
built "  on  account  of,"  or  "  for  the  purposes  of,"  or  "  uecausc  of  " 
the  warren  to  which  it  was  attached  and  incident? 

I  have  dwelt,  perhaps  too  long,  on  this  point,  because  it  was 
pressed  so  strongly  and  repeatedly,  and  because  it  was  fairly 
relied  on  as  one  of  the  most  plausible  in  favor  of  the  appellant's 
construction  of  the  certificate.  For  the  reasons  I  have  given  I 
think  it  fails  to  sustain  that  construction.  There  were  also  ob- 
servations made  on  other  expressions  in  the  certificate  to  which 


I  shall  advert  more  slightly.  It  was  said  that  the  very  name  of 
"  Bromby  "Warren  "  implied  local  extension  and  material  ex- 
istence which  a  mere  franchise  could  not  have.  But  I  fail  to  sec 
why  a  franchise  or  right  of  warren  necessarily  bounded  by 
locality  for  the  purpose  of  its  exercise,  and  operating  within, 
upon,  and  over  that  locality,  should  not  be  so  described. 
Neither  can  I  understand  why  it  may  not  properly  be  said  to 
have  '*  rights,  members  and  appurtenances."     It  may  be  legally 
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described  as  a  "  tenement,'*  and  dealt  with  as  such  for  legal 
purposes ;  and  there  *8eem8  no  impropriety  in  ascribing  [2()0 
to  it  such  attributes  as  those  words  imply.  Then  it  was  argued 
that  a  grant  of  "  all  houses,  edifices,  structures,  timber  trees  and 
other  trees,  mines,  quarries,  waters,  water-courses j  roads,  ways, 
easements,  profits,  commodities,  privileges,  advantages,  emolu- 
meuts,  and  hereditaments  whatsoever  in  or  upon  the  said  woods 
and  lands,  and  the  said  warren  and  warrens  of  conies  growing 
or  arising  to  the  same  in  any  wise  belonging  "  necessarily  in- 
volved the  assumption  that  the  "  warren  "  and  "  warrens " 
described  the  soil,  and  not  a  mere  right  over  it,  as  there  could 
be  (the  argument  as  to  the  lodge,  being  repeated^  no  houses, 
edinces,  and  so  forth,  "  in  or  upon  "  a  franchise.  But  I  find  no 
difficulty  reddmdo  singula  singulis  in  referring  the  words  "  houses, 
edifices,  Ac.,*'  to  the  woods  and  lands  to  which  they  might 
belong,  and  the  privileges,  advantages  and  emoluments,  and 
hereditaments  to  the  **  warrens  of  conies  '*  out  of  which  they 
might  be  said  to  arise,  and  to  which  they  might  be  said  to 
belong,  without  any  straining  of  sense  or  language.  And  the 
same  remark  equally,  I  think,  disposes  of  the  argument  founded 
on  the  phrase,  "  the  actual  seisin  or  possession  of  the  said  wood- 
land, pasture-ground,  warrens,  and  premises."  There  may  surely 
be  "  seisin  "  of  the  "  woodlands  and  pasture  ground,"  or  '*  pos- 
session" of  the  warren,  and  it  is  not  necessary  to  construe  the 
phrase  as  if  seisin  applied  to  all. 

I  have  already  adverted  to  the  words  on  which  the  appellant's 
counsel  relied  for  the  same  purpose.  "  Which  said  warrens  of 
conies  ...  do  extend  themselves  in  and  over  the  wastes,  &c." 
It  was  said  that  a  franchise  would  not  "  extend  itself"  over  a 
waste,  and  therefore  something  different  from  a  franchise  must 
have  been  intended  by  the  description  "  warrens  of  conies." 
But  the  same  answer  I  have  already  given  on  another  point 
again  applies.  The  exercise  of  the  right  may  extend  "  oyer  " 
the  wastes  and  "  within  "  their  ambit,  and  this  is  what  is  meant 
by  the  warren  "  extending  itself.".  In  another  point  of  view, 
as  I  have  said,  the  words  '*  extend  themselves  in  and  over  "  the 
wastes,  &c.,  rather  sustain  the  respondent's  construction,  that 
the  wastes  themselves  and  all  belonging  to  them,  could  not  have 
been  meant  to  pass  to  Mr.  Pindar. 

♦I  think  I  have  adverted  to  all  the  points  of  the  inge-  [26l 
nious  and  elaborate  criticism  applied  to  the  terms  of  the  cer- 
tificate by  the  appellant's  counsel,  and  I  am  of  opinion  that  it 
has  altogether  failed  to  establish  their  alleged  effect  in  convey- 
ing to  him  a  right  to  the  soil  and  the  mines  and  minerals.  I 
have  reached  this  conclusion  on  a  consideration  of  the  terms 
of  the  certificate  of  March,  1799,  and  without  reference  to  the 
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«act8  of  the  parties  and  the  other  documents  and  evidence. 
Those  acts  and  documents  have  however,  been  largely  relied 
upon  in  different  aspects  on  either  side,  and  it  is  satisfactory  to 
find  them,  as  I  conceive,  throughout  confirraatorv  of  the  view 
which  I  have  adopted  in  accordance  with  the  judgment  of  the 
court  below.  I  have  already  shown  that  for  more  than  sixty 
j'ears  after  the  execution  of  the  certificate  it  was  the  view 
accepted  by  all  parties,  whether  it  operated  for  or  agaiHst  their 
interests,  and  accepted,  not  by  mere  non-claim  or  acquiescence, 
but  by  positive  and  unequivocal  action,  by  solemn  instruments, 
and  deliberate  proceedings  under  statutes  and  in  courts  of 
justice.  And  if  we  now  look  at  what  occurred  before  the  exe- 
cution of  this  instrument,  with  relation  to  the  property  in  ques- 
tion, we  find  that  same  view  most  singularly  corroborated  by 
'grants,  leases,  and  accounts  ranging  down  from  the  reign  of 
Edward  IV  in  unbroken  series  until  the  execution  of  the  certi- 
ficate.  Thus  we  have  the  exchequer  minister's  accounts  in 
that  reign,  which  contain  entries  as  to  the  profits  of  the  "  farm 
of  the  warren  of  the  soke  of  Kirton,"  manifestly  pointing  to 
an  interest  wholly  different  from  any  in  the  soil.  And  so,  m  a 
lease  from  Henry  VIII  to  Thomas  Wastlyn,  this  very  warren 
is  let  to  him,  and  described  as  "  Warrena  cxiniculorum  nostrorum 
infra  vastum  siva  moras  de  Frothwghamj  etc."  Is  it  possible  to 
conceive  that  by  the  description  "  Warren  of  our  rabbits  within 
the  waste  or  moors,"  it  was  intended  to  demise  the  soil  of  tlio 
waste  and  moors  ?  Is  it  not  manifest  that  the  rabbits,  and  not 
the  soil,  were  in  the  contemplation  of  the  parties  who  framed 
this  ancient  lease,  and  that  the  ridit  to  breed  and  take  them 
was  meant  to  be  conveyed  and  nothing  else  ?  In  the  nineteenth 
year  of  the  same  king,  another  lease  was  made  in  the  same 
terms.  Queen  Elizabeth  demised  to  Thomas  Bellingham  the 
same  warren,  describing  it  as  "  our  warren  of  conies ;  '*  and 
again  to  Richard  Masters,  varying  the  description  of  the  same 
262]  *thing  to,  "  All  that  our  warren  of  conies,  and  all  and  all 
manner  the  conies,  with  all  the  rights,  etc.,  in  Burnabye,  in 
the  coiinty  of  Lincoln."  Again,  is  it  not  manifest  that  the 
principal  and  real  object  of  this  demise  was  "  the  conies,"  arid 
the  right  of  using  them.  And  if  we  were  required  to  construe 
it  alone,  could  any  one  reasonably  contend  that  it  meant  to 
give  the  lessee  not  "  the  conies"  only,  but  the  land,  with  all 
the  appurtenances,  to  which  it  makes  no  reference,  either  by 
descnption  or  admeasurement,  or  in  any  other  way  ? 

There  can  be  no  doubt,  I  think,  that  the  subject  matter, 
whatever  it  was,  of  the  certificate  of  March,  1799,  was  also  the 
subject  matter  of  the  conveyance  by  this  lease,  and  by  all  the 
leases  before  and  after  it,  for  it  is  knit  to  them,  and  they  to  it, 
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by  recitals  running  through  them  all.     Then  we  have  "  our 
warren  of  conies"  in  another  lease  of  the  42«1  of  Elizabeth ; 
and  again  in  a  lease  of  Charles  I.     And  under  the  Long  par- 
liament, which  contracted  to  sell  part  of  the  manor  of.  Kirton, 
the  contract  of  sale  describes  precisely  the  same  premises  as 
"all  that  warren  or  game  of  conies  in  Bromby  and  Redburne, 
and  within  the  wastes,  etc.'*     "  Warren  or  game."    Wiiat  is 
the  meaning  of  "warren,"  if  "^ame"be  itssynonyme?  Can 
it  possibly  have  been  meant  to  describe  the  soil  ?  Or  is  it  not 
plain  that  by  the  words  **  game  of  conies,"  conies  as  beasts  of 
warren  were  made  the  principal  and  real  subject-matter  of  the 
sale?  Charles  n  and  James  II  leased  the  same  thing  as  "  our 
wurren  of  coneys."    And  various  successive  leases  were  made 
ofthemtothe  Pindar  family  down  to  the  month  of  March, 
1777,  when  the  last  lease  referred  to  in  the  certificate  of  1799 
was    executed  by   George   III  to   Robert  Pindar,  demising 
in  somewhat  different  and  more   extended  phraseology,  the 
woodlands  and  the  "warren  of  conies"  conveyed  by  that  cer- 
tificate, with  a  distinction  significantly  taken  by  the  express 
demise  of  "all  the  lands,  ground,  and  soil  of  the  same  woods, 
and  every  parcel  thereof,  and  all  profits,  commodities,  advan- 
tages, emoluments,  and  hereditaments  whatsoever,  in  or  upon 
the  said  woods  or  woodland,  and  the  said  warren  of  conies,  in 
any  manner  growing*  or  arising."     The  lands  and  ground  of  the 
woods — the  profits  and  emoluments  of  the  warren — ^because  the 
soil  went  with  the  woods,  and  the  conies  only  with  the  warren. 
♦Various  minute  difficulties  were  suggested  as  to  the  [263 
construction  of  this  lease  of  1777.    It  wSa  said  that  as  the  coney 
warren  was  to  be  stocked  and  stored,  and  delivered  up  at  the 
end  of  the  term,  it  must  have  been  a  material  thing,  and  pos- 
sessed the  qualities  of  land.     But  I  do  not  feel  pressed  by  the 
force  of  that  suggestion.     The  agreement  to  "stock"  the  war- 
ren would  be  satisfied  by  a  supply  of  rabbits  within  the  bound-' 
aries  of  the  waste  on  which  they  were  to  live;   and  the 
"  delivery  up"  wpuld  be  identical  with  a  cessation  by  the  lessee 
of  the  exercise  of  the  franchise.    Even  if,  as  was  observed,  there 
were  passagea  in  this  lease  hard  to  reconcile  with  that  construc- 
tion of  the  certificate  which  I  have  adopted,  that  would  be  no 
sufficient  reason  for  hesitating  to  give  the  natural  meaning  to 
the  terms  of  the  latter  instrument.    But  in  truth  I  find  the 
reconcilment  easy;  and  the  representatives  of  Thomas  Pindar, 
who  was  sub-lessep  under  Robert  Pindar  of  the  lease  of  1777,  and 
became  grantee  in  fee  in  1799  of  the  premises  comprised  in  that 
latest  lease,  have  no  reason  to  complain  if  they  continue  to  possess 
precisely  the  same  interest  and  enjoyment  as  were  had  for  so  many 
centuries  of  this  "  warren  of  conies"  by  successive  leases  under 
successive  sovereigns,  before  Thomas  Pindar  obtained  his  certifi- 
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cate.  ??ot  founding  my  opinion,  therefore,  on  acts  or  documents 
dehors  the  certificate  of  1799, 1  am  glad  that  it  finds  such  re- 
markable sustainment  in  transactions  that  are  shown  with 
singular  clearness  to  have  run  on  with  unbroken  continuity  for 
many  hundreds  of  years,  I  have  occupied  so  much  time  in 
discussing  what  appears  to  me  to  be  the  really  material  question 
in  the  case,  on  acccount  of  its  great  importance,  that  I  shall 
content  myself,  as  to  other  minor  portions  of  it,  by  expressing  my 
concurrence  in  the  conclusions  reached  by  my  noble  and  learned 
friends,  and  in  the  reasons  on  which  those  conclusions  have 
been  grounded.  The  question  as  to  the  fields  of  Ashby  does' 
not  appear  to  have  been  raised  by  the  pleadings;  and  as  to 
those  of  Frodingham,  if  Thomas  Pindar  did  not  take  the  soil 
under  the  grant  of  March,  1799,  it  must  have  gone  to  Anger- 
stein  under  that  of  July  in  the  same  year.  The  mines  and 
quarries  which  went  under  it,  with  the  manor  and  soke  of 
Kirton,  belong  to  Angerstein's  successor  if  they  do  ,not  belong 
264]  to  the  successor  of  Pindar ;  and  the  reasoning  which  *has 
satisfied  me  on  the  first  part  of  the  controversy  satisfies  me  also 
as  to  the  second.  And  if  more  were  wanted,  the  nature  of  the 
claims  of  the  respective  parties  under  the  Inclosure  acts,  and 
the  character  of  their  enjoyment  of  the  fields  in  question,  with- 
out doubt  or  controversy,  for  so  many  years,  appear  to  mo 
abundantly  to  confirm  the  cogency  of  that  reasoning  as  to  those 
fields  also.  There  only  remains  the  much-mooted  question  as 
to  the  existence  of  a  manor  of  Bromby.  That  question  is,  in 
my  mind,  of  comparatively  little  ponsequence ;  and  so  far  as 
it  can  be  considered  to  be  of  importance,  I  am  quite  content  to 
adopt  the  observations  of  my  noble  and  learned  friend  who  first 
addressed  the  house.  It  appears  to  me  that  those  observations 
were  very  clear  and  conclusive  as  to  the  nature  of  this  manor, 
And  upon  the  question  of  whether  there  was  or  was  not  a  manor 
of  Bromby.  But  by  whatever  name  it  may  be  called,  I  think 
the  subject  of  the  exchange,  in  this  respect  the  property  of  the" 
respondent,  passed  under  the  agreement  for  the  appellant's 
benefit.  Whether  there  was  or  was  not  a  manor  of  Bromby,  and 
whether  the  respondent  was  or  was  not  lord  of  that  manor,  what 
he  gave  was  actually  given  ;  it  was  given  as  part  of  the  exchange. 

i  am  quite  of  opinion  with  my  noble  and  learned  friends  that 
the  appellant  has  failed  in  every  part  of  his  case,  and  I  would 
advise  your  lordships  that  the  appeal  should  be  dismissed,  and 
that  our  judgment  should  be  given  for  the  respondent. 

Order  of  the  lords  justices  appealed  from  affirmed,  and 
appeal  dismissed  with  costs.  LordCs  JowrmlSy  15th 
May,  1873. 

Solicitor  for  the  appellant :  H.  H.  Walford. 

Solictors  for  the  respondent ;  Baxter^  liose,  ^  Norton, 
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♦CuNO  (The  Wife)  Appellant;   Cum  (The  Husband)  [300 

Respondent. 

NulUiy  of  Mdrriaff&~-Tmpotme6r-~Onus  of  Proof 

In  a  suit  for  declaration  of  nnllity  of  marriage  by  reason  of  alleged  impotence. 
the  onui  of  proof-ia  on  the  complainant. 

Delay  in  applying  to  ths  Court 
The  objection  of  delay  in  asking  relief  may  be  got  over  when  the  proof  of 
impotence  is  complete ;  but  not  otherwise. 

Strktnen  of  the  Court  in  interposing. 

Per  The  Lord  Chancbhixob  Q)  :  To  open  the  door  to  lax  and  easy  declara- 
tions of  matrimonial  nullity  wonld  be  a  grave  public  mischief;  and  it  is  therefore 
imperatlTe  to  proceed  only  upon  strict  and  thoroughly  satisfactory  proof. 

The  above  parties  intermarried  on  the  30th  of  December, 
1863,  and  cohabited  as  husband  and  wife  till  the  28th  of  July, 
1870,  when  they  sepyated.  On  the  5th  of  July,  1871,  the 
wife  filed  her  petition  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  prayinff  a  declaration  that  her  marriage  with 
the  respondent  was  null  and  void  by  reason  of  his  impotence; 
the  wife  alleging  that  she  herself  was  ^always  "  apt  and  willing 
to  receive  her  husband's  embraces;  but;  that  by  reason  of  his 
impotence  the  marriage  had  never  been  consummated."  The 
husband  filed  an  answer  oip  the  10th  of  ^uly,  1871,  denying 
the  alleged  impotence. 

On  the  25th  of  July,  1871,  the  judge  ordinary  (^  directed 
the  petition  to  be  heard  on  oral  evidence  before  himself,  and 
made  the  usual  order  for  the  inspection  of  both  parties  by  med- 
ical men.  The  case  came  on  for  hearing  on  the  3d  of  February, 
1872;  and  at  the  close  of  the  evidence  the  judge  ordinary  took 
time  to  considier  of  his  decision.  On  the  2d  of  March,  1872, 
he  delivered  judgment,  observing  that  the  burden  of  proof  lay 
on  the  complainant,  but  that  she  had  utterly  failed  in  establish- 
ing her  case;  adding  that  '^  relief  in  suits  of  this  kind  is  never 
accorded  unless  *tho  petitioner  is  prompt  in  askino^  it,  [301 
and  sincere  in  the  motive  for  so  doing."  The  petition  of  the 
wife  was  therefore  dismissed;  and  as  she  had  a  separate  income, 
she  was  ordered  to  pay  the  costs  of  the  suit.  Against  this  de- 
cision the  wife  appealed  to  the  house ;  having  for  her  counsel 
Dr.  Deane,  Q.C.,  and  Dr.  Svvabey ;  at  the  close  of  whose  address 

O  Lord  Selbome.  O  Lord  Penzance. 

6  Eng.  RepI  10 
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Mr.  Inderwick,  for  the  respondent,  was  not  called  upon,  the 
law  peers  delivering  at  once  the  fallowing  opinions  : 

The  Lord  Chancellor:  My  lords,  in  this  painful  case  some- 
thing has  been  said  as  to  the  effect  upon  the  appeUantofa 
judgment  unfavorable  to  her;  but  I  think  your  lordships  will 
be  of  opinion  that  it  would  be  a  great  error  on  the  part  of 
judges  to  suffer  their  feelings  of  compassion  to  prevail  over  the 
principles  which  ought  to  govern  them  in  dealing  with  this  class 
of  cases.  To  open  the  door  to  lax  and  easy  declarations  of 
matrimonial  nullity  would  be  a  grave  public  mischief;  and  it  is 
therefore  imperative  to  proceed  only  upon  strict  and  thoroughly 
satisfactory  proof.  Now,  the  question  between  these  parties  is 
one  of  fact,  known,  as  it  appears,  only  to  themselves.  The 
learned  judge  in  the  court  below  has  not  held  that  the  appellant, 
upon  whom  the  burden  of  proof  entirely  lay,  has  satisfied  that 
burden ;  and  it  would  therefore  be  necessary  for  your  lordships 
to  see  your  way  very  clearly  indeed  before,  upon  the  mere 
question  of  fact,  you  would  differ  from  his  lordship.  There  is 
here,  it  is  admitted,  no  medical  proof  whatever.  That  being 
so,  your  lordships  have  only  the  oath  against  oath  of  the  husband 
and  wife,  who  directly  contradict  each  other.  Dr.  Swabcy  has 
said,  correctly  1  believe,  that  before  tl^e  recent  change  in  tho 
law  which  admitted  the  evidence  of  parties  themselves  0)  the 
appellant  would  have  been  simply  out  of  court.  Now,  my  lonis, 
where  you  have  nothing  to  rely  upon  but  the  evidence  of  the 
parties,  directly  contradicting  each  other,  I  think  the  house 
ought  to  be  exceedingly  cautious  in  deciding  upon  a  mere 
302]  balance  *of  probability.  The  onus  probandi  is  upon  the 
party  seeking  the  declaration  ;  and  that  onus  ought  to  be  strictly 
enforced.  We  have  here,  moreover,  a  very  considerable  lapse 
of  time,  nearly  eight  years,  before  the  proceedings  are  taken. 
Where  there  is  conclusive  evidence  of  the  non-consummation 
of  a  marriage,  which  was  the  case  in  Lewis  v.  Hayward  (*),  lapse 
of  time  is  a  circumstance  susceptible  of  explanation.  But  the 
lapse  of  time  becomes  a  most  material  thing,  in  connection  with 
the  other  circumstances,  in  the  present  case;  and  especially 
where  you  have  to  judge  between  the  contradictory  statements 
of  the  husband  and  the  wife.  I  think,  my  lords,  that  the  effect 
of  the  lapse  of  time,  in  addition  to  the  other  facts,  makes  it  im- 
possible for  your  lordships  to  come  to  a  conclusion  inconsistent 
with  the  judgment  which  has  been  pronounced  by  the  very 
learned  judge,  who  appears  most  carefully  to  have  weighed  ail 
the  circumstances  of  the  case.  [His  lordship  then  proceeded 
to  make  some  observations  upon  the  evidence.]     Therefore,  1 

(')  33  &  33  Vict.  c.  6S  (1869). 
(•)  35  L.  J.  (X.S.)  (P.  &  M.).  105,  ill  tlu  H  )i*»o  of  Lords,  Jul/,  I860. 
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am  obliged  to  move  your  lordships  that  this  appeal  be  dismissed. 
Of  coarse  we  need  not  mention  costs. 

Lord  Chelmsford  :  I  agree  entirely  with  my  noble  and 
learned  friend.  As  to  delay,  my  lords,  I  am  clearly  of  opinion 
that,  however  long  continued,  it  can  be  no  bar  to  a  proceeding 
of  this  description,  provided  the  case  is  clearly  proved  on  the 
part  of  the  person  complaining.  Nor  do  I  thinK,  even  if  the 
proceedings  have  emanated  from  some  unworthy  motive,  that 
that  would  be  an  answer,  supposing  the  case  were  clearly  proved. 
But  delay  will  frequently  have,  as  it  ought  to  have,  considerable 
influence  upon  the  judgment  which  ought  to  be  formed  upon 
the  evidence  adduced.  In  the  case  of  Lewis  v.  Hayward  the 
proof  was  conclusive.  But  here  the  medical  evidence  fails 
entirely,  and  the  other  evidence  is  most  unsatisfactory.  There- 
fore, in  my  opinion,  Lord  Penzance  was  completely  justified  in 
coming  to  a  conclusion  adverse  to  the  appellant.  ♦Now  [303 
your  lordships  must  remember  that  Lord  Penzance  upon  this 
occasion  was  a  judge  of  the  fact,  ho  was  sitting  alniost  as  a 
jury,  he  had  the  witnesses  before  him,  he  had  that  advantage 
which  we  do  not  possess;  he  could  judge  by  their  demeanor 
what  credit  was  to  be  given  to  their  testimony.  Under  thefte 
circumstances,  if  I  entertained  a  doubt  as  to  whether  Lord 
Penzance  was  right  or  wrong,  I  should  hesitate  before  I  should 
come  to  the  contrary  conclusion.  I  should  not  venture  to  do 
so  unless  I  had  the  most  complete  conviction  that  Lord  Pen- 
nance  had  drawn  an  improper  conclusion  from  the  evidence 
before  him.  Under  these  circumstanfees  I  cannot  hesitate  to 
agree  with  my  noble  and  learned  friend  that  this  decree  must 
be  affirmed. 

Lord  Colonsay:  My  lords,  I  am  of  the  same  opinion.  I  see 
DO  sufficient  ground  for  reversing  this  judgment,  and  the  sub- 
ject is  not  an  inviting  one. 

Lord  Cairns:  My  lords,  I  entirely  concur. 

Decree  affirmed^  and  appeal  dismissed. 

Appellant^s  agents :  Leaihes  ^  Maynard. 
Respondent's  agents :  Bothamleys  ^  Freeman. 


[Law  Reports,  2  Scotcli  &  Divorce  Appeals,  804.] 

May  10, 1873. 

♦Watson  &  Company  Appellants;   Shankland  et.  al.  [304 

Kespondents. 

Adwmcei  "  against  FreigTif* — Special  StiptUaHon. 
Where  the  charterers  of  a  ship  stipalate  that  they  shaU  be  entitled  to  insure 
their  advances  "  against  freight,"  at  the  owner's  expense,  and  wheve  they  fail  to 
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insure,  they  have,  in  the  event  of  the  ship  perishing,  no  claim  against  the  owners 
for  repayment. 

lUpayment  of  Advance  for  FreigTU — Oeneral  Law, 

Per  Thb  Lobd  Chancellor  :  It  does  not  appear  to  me  that  in  this  case  we 
ought  to  decide  any  question  of  general  law. 

In  October  1863,  a  charterparty,  entered  into  with  the  master 
of  a  ship  belonging  to  the  respondents  who  are  merchants  in 
Greenock,  was  endorsed  to  the  appellants,  who  are  merchants 
in  Calcutta.  The  vessel,  then  lyin^  at  Calcutta,  was  to  pro- 
ceed with  her  cargo  to  "a  safe  port  m  the  United  Kingdom  ;  " 
the  appellants,  as  charterers,  bemg  bound  by  the  words  of  the 
charterparty  to  the  following  obligation : 

Sufficient  cash  for  ship's  ordinary  disbursements  to  be  advanced  the  master 
aj^inst  freight ;  subject  to  interest,  insurance,  and  %]/i  per  cent  commission ; 
and  the  master  to  endorse  the  amount  so  advanced  upon  his  bUls  of  lading. 

Having  received  a  copy  of  this  charterparty,  the  owners  at 
Greenock  eftected  an  insurance  of  freight;  deducting  what 
they  thought  would  be  the  disbursements  at  Calcutta,  which, 
from  the  terms  of  the  charterparty,  they  expected  would  be 
insured  by  the  charterers.  While  the  master  at  Calcutta  was 
p,reparing  for  the  voyage,  the  charterers,  as  arranged,  made 
advances  to  meet  his  requirements ;  and  he  granted  them  a 
bill  for  the  amount  (£500 j;  which  bill  was  drawn  on  the  owners, 
and  presented  to  them  at  Greenock,  on  the  17th  of  December, 
1863;  but  they  refused  to  accept  it,  holding  that  under  the 
charterparty  the  charterers  ought  to  have  eftected  an  insurance 
for  the  amount  of  their  advance;  but  this  they  had  neglected 
or  omitted  to  do.  The  ship,  on  her  voyage  to  this  country, 
305]  was  totally  lost,  with  *her  cargo,  on  the  7th  of  April, 
1864.  And  on  the  27th  of  October,  1865,  the  present  action  was 
commenced  by  the  charterers  against  the  owners  to  recover  back 
their  disbursements.  The  owners  having  put  in  their  defense 
the  case  came  before  the  sheriff*  substitute  of  Renfrewshire  (*), 
who,  on  the  19th  of  December,  1870,  assoilzied  the  owners, 
allowing  them  also  their  expenses.  The  principal  sherift'  (*), 
however,  reversed  the  decision  of  the  sheriff  substitute  (').  The 
owners  appealed  to  the  first  division  of  the  Court  of  Session, 
•who,  after  argument,  appointed  the  case  to  be  re-argued  before 
them,  along  with  three  judges  of  the  Second  Division.  Li 
accordance  with  the  opinions  of  a  majority  of  seven  judges,  the 
first  division  decided,  on  the  2d  of  December,  1871,  against  the 
charterers;  reversing  the  interlocutor  of  the  sheriff  principal ; 
finding  that  the  charterers  had  failed  to  effect  any  insurance  in 

(*)  Mr.  H.  L.  Tennent.  question  raised  wan  new  in  Scotland. 

(*)  Mr.  Frazer.  aud  that   the   English  decisions  were 

(")  See  Mr.  Frazer*s  learned  note  (Sd  op[)osed  to  the  rules  of  foreign  countries. 
8er,  voL  X,  p.  144)  showing  that  the 
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respect  of  their'  advances  against  frei^rht;  and  consequently 
ruling  that  the  charterers  had  not  established  their  claim  of 
repayment  or  repetition  against  the  owners.  There  were  other 
findings,  which  are  specially  adverted  to  by  the  lord  chancellor. 

Against  this  judgment  ot  the  Court  of  Session  the  charterers 
appealed  to  the  House  of  Lords;  having  for  their  counsel  Mr. 
Buit^  Q.C.,  and  JP.  M,  WhitCj  who  contended  that  the  freight 
not  having  been  earned,  payment  back  of  the  charterer's  advan- 
ces was,  by  the  law  of  Scotland,  clearly  demandable ;  and  there 
was  nothing  in  the  contract  between  the  parties  inconsistent 
with  the  general  rule  of  law.  The  Lord  Advocate  ('),  and  Mr. 
Benjamin^  Q.  C,  on  the  other  side,  maintained  that  it  was  the 
dutj'ofthe  charterers  to  eftect  the  stipulated  insurance,  which 
would  have  enabled  them  to  proceed  against  the  underwriters, 
as  laid  down  by  Mr.  Justice  Willes  in  Trayes  v.  Worms  ('].  The 
charterers,  having  failed  in  this  respect,  were  not  entitled  to 
recover  from  the  owners. 

♦The  foUowingopinions  were  delivered  by  the  law  peers :  [306 
The  Lord  Chancellor  (3):  My  lords,  the  true  construction 
of  this  contract  may  be  that  the  advance  was  to  be  a  loan  upon 
the  security  of  the  freight,  and  not  a  pre-payment  of  freight. 
It  is  not  necessary  that  your  lordships  shoula  decide  that  ques- 
tion ;  and  I  should  not  advise  your  lordships  to  pass  your 
decision  in  such  a  form  as  to  affect  the  future  determination  of 
Buch  a  question,  should  it  arise.  But,  assuming  that  this  was  to 
be  a  loan  upon  the  security  of  the  freight,  and  not  a  pre-pay- 
ment of  the  freight,  or  a  part  payment  of  the  freight,  or  a  pay- 
ment on  account  of  the  freight,  within  the  principle  of  the 
authorities  which  have  been  referred  to, — still  the  question,  is 
whether,  according  to  the  true  and  sound  construction  of  this 
contract,  it  was  not  understood  and  agreed  between  the  two 
parties  that  the  insurance,  which  it  was  for  the  interest  of  both 
to  have  made  in  the  most  proper  and  convenient  manner, 
should  be  made  by  the  charterers.  Apart,  my  lords,  from  any 
evidence  as  to  usage,  I  cannot  but  think  that  it  is  a  sound  view 
of  this  mercantile  contract  to  hold  that  it  provides  for  insurance, 
and  does  not  leave  the  subject  of  insurance  uncertain  and  inde- 
terminate. Insurance  is  mentioned,  as  your  lordships  will 
observe,  in  direct  connection  with  two  other  things,  which  were 
not  uncertain  and  which  were  not  indeterminate,  namely,  inter- 
est and  commission.  Interest  was  to  be  charged  at  all  events ; 
commission  was  to  be  charged  at  all  events.  It  appears  to  me 
that  there  is  nothing  to  lead  us  to  suppose  that  insurance  was  not 
to  be  as  much  a  fixed  term  of  the  contract  as  interest  and  commis- 
sion ;  and  that  not  the  less  because  all  these  terms  are  primarily 

0  Mr.  Young.  Q.C.  O  34  L.  J.  (C.  P.,)  374.  OLord  Selborne. 
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in  favor  of  and  for  the  protection  of  the  person  advancing  the 
money.  The  shipowners  subject  themselves  to  the  bnrdeu,  but 
both  parties  have  an  interest  in  diminishing  that  burden.  And 
therefore,  as  either  one  or  the  other  ought  to  make  an  insur- 
ance, it  was  reasonable  that  they  should  make  a  contract  be- 
tweeti  themselves  as  to  how  the  insurance  was  to  be  eiFected. 
307]  *One  of  your  lordships  put  to  Mr.  Butt  this  observa- 
tion, in  which  Mr.  Butt  expressed  his  concurrence,  that  "  these 
are  all  things  as  to  which  the  charterers  were  to  be  creditors 
of  the  other  party/*  But  if  the  charterers  were  to  be  the  credi- 
tors ofthe  otherparty  for  all  these  things,  then  that  was  a  part 
of  the  contract.  The  charterers  were  to  advance  the  money, 
they  were  to  charge  interest,  they  were  to  charge  commission, 
and  they  were  to  charge  insurance,  and  how  could  they  charge 
insurance  unless  insurance  were  effected  ?  The  good  sense  of 
the  matter  concurs  with  that  view;  because  the  charterers 
would  not  be  satisfied  unless  the  insurance  was  under  their  own 
control ;  a  control  for  which  it  was  reasonable  that  they  should 
stipulate ;  and  it  would  be  only  by  them,  when  the  advances 
were  made,  that  the  precise  amount  for  which  the  insurance 
was  to  be  effected  would  be  known.  I  take  it,  therefore,  that 
as  between  these  parties  it  is  a  contract  in  substance  to  this 
effect :  "  I,  the  borrower,  give  you,  the  lender,  a  right  to  charge 
me  with  the  premium  of  insurance ;  *'  which  is  very  much  the 
same  thing  in  principle  as  if  the  borrower  had  put  the  money 
into  his  hands  for  the  purpose  of  effecting  that  insurance.  I  bj- 
no  means  think  it  necessary  to  say  what  the  result  might  have 
been  if  for  any  reasonable  cause  he  had  determined  not  to  avail 
himself  of  the  right  to  insure  and  to  charge  the  premiums  of 
insurance,  and  had  given  notice  of  that  to  the  other  party  in 
reasonable  time.  The  charterers  here  did  not,  in  fact,  do  so ; 
although,  according  to  the  evidence,  there  was  abundance  of 
time  for  them  to  do  so.  Still  less  do  I  desire  to  say  anything 
which  would  affect  the  question  which  might  have  arisen,  if 
having  effected  an  insurance,  that  insurance  had,  through  some 
cause  not  imputable  to  the  charterers,  become  unavailable.  I 
proceed,  my  lords,  upon  the  assumption,  that  it  may  be  the  con- 
struction of  this  contract,  that  in  either  of  these  events  the 
charterers,  acting  reasonably  and  according  to  good  faith,  would 
be  held  entitled  to  recover  in  the  event  of  the  loss  of  the  ship. 
The  question  is,  whether  under  this  contract  the  shipowners 
had  not  a  right  to  rely  upon  that  insurance  being  made  by  the 
charterers,  who  here  stipulated  for  and  received  the  right  to 
charge  the  premiums.  I  think  the  shipowners  had  this  right. 
308]  *The  charterers  neglected  to  insure,  and  neglected  to 
give  notice  of  the  non-insurance.  What  must  be  the  consequence 
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of  a  loss  of  the  ship,  the  charterers  knowing  that  the  insurance 
was  not  effected  ?  Upon  one  or  the  other  of  these  two  parties 
that  loss  must  full.  If  the  insurance  had  been  made,  and  the 
money  paid  by  the  shipowners,  then  the  benefit  of  the  insurance 
would  have  accrued  to  the  shipowners.  It  is  very  much  like 
tlic  right  of  a  man  who  gives  several  securities,  when  he  pays 
off  the  mortgagee,  to  have  all  the  securities  delivered  ap  into 
his  own  hands,  unless  a  reason,  which  is  a  sound  and  good  one, 
and  consistent  with  the  duty  of  the  mortgagee,  and  which  is  not 
imputable  to  his  own  fault,  can  be  given  for  the  failure  of  any 
x)ne  of  them.  This  seems  to  have  been  really  the  view  which 
prevailed,  on  the  whole,  in  the  minds  of  the  learned  judges  in 
the  court  below ;  and  I  think  the  soundest  course  for  your  lord- 
ships to  take  will  be  to  found  your  judgment  entirely  upon  that 
view. 

Bat  in  the  interlocutor  under  appeal  there  are  certain  findings 
which  your  lordships  will  probably  think  go  beyond  the  require- 
ments of  the  present  case.  There  is  a  finding  as  to  the  general 
law  upon  the  subject.  Now  I  do  not  think  it  expedient  that 
that  finding  should  be  retained ;  first,  because  it  does  not  appear 
to  me  that  upon  this  occasion  we  ought  to  decide  any  question 
of  general  law  at  all ;  and,  secondly,  because  if  we  did  it  would 
he  necessary  to  consider  how  far  that  law  ought  to  be  the 
English  or  the  Scotch  law;  and,  finally,  if  it  ought  to  be  the 
English,  whethcfr  it  would  be  a  safe  thing  to  lay  ^own  the  rule 
in  the  terms  which  are  here  stated  —  terms  which  certainly  do 
not  agree  with  the  rule  lately  stated  in  the  English  case  of 
B(/me  V.  Schiller,  (*)  I  should  *therefore  propose  to  your  [309 
lordships  to  vary  the  interlocutor  appealed  from  by  omitting 
the  following  words : 

Fiod  in  law  that  casli  advanced  against  freight  to  tLe  master  of  a  sliip  bj  the 
charterers  for  ordinary  ship's  disbarsements  at  tlie  port  of  loading  is  not  in  ordi- 
nary circmnstances  equivalent  to  a  payment  of  freight,  but  is  to  be  held  as  aa 
advance  in  consideration  of  the  subsequent  performance  of  the  contract  by  the 
owners  and  shipmaster  by  the  right  delivery  of  the  cargo  at  the  port  of  dis- 
charge ;  and  that  if  there  is  a  failure  of  the  consideration  by  the  voyage  not 
being  accomplished  and  the  cargo  rightly  delivered  at  the  port  of  discharge,  the 

V)  In  Byrne  ▼.  SeMUer  (Law  Rep.  6  rectly  opposite  principles,  and  that  the 

Ex.,  p.  325),  Lord  Chief  Justice  Cock-  law  of  every  Earopean  country  is  in 

bam  made  the  following  remark :  "  It  conformity  with  the  American  doctrine, 

is  settled  that  by  the  law  of  England  a  and  contrary  to  ours."     The  law  of 

payment  made  in  advance  on  account  England,  thus  described  by  Lord  Chiel 

of  freight  cannot  be  recovered  back  in  Justice  Cockburn,  has  been  in   force 

the  event  of  the  goods  being  lost,  and  since  1G83,  when  it  was  ruled  by  Chief 

the   freight    therefore   not  becoming  Justice  Saunders,  at  a  Guildhall  trial, 

payable.    I  regret  that  the  law  is  so.  that  "  advances,  paid  before  in  part  of 

I  think  it  is  founded  on  an  erroneous  freight,  cannot  be  recovered  back  al- 

principle;  and  I  am  emboldened  to  say  though  the  ship  be  lost  before  coming 

this  by  finding  that  the  American  an-  to  a  delivery  port "  (2  Shower,  p.  283). 
thorities  have  settled  the  law  ujion  di- 
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charterers  are  entitled,  in  respect  of  such  failure  of  consideration,  to  recover  the 
amount  of  the  said  advance  from  the  owners. 

The  court  below  further  propose  to  put  a  construction  upon 
the  contract  going  beyond  the  view  which  I  have  submitted  to 
your  lordships,  the  interlocutor  appealed  from  containing  these 
words : 

That  the  charterers  having  stipulated  that  thej  should  he  entitled  to  insure 
freight  at  the  owner's  expense,  must  be  held  to  have  limited  their  secnritj  for 
repayment  of  the  advances  to  the  right  of  setK>ff  in  settling  with  the  owners  if 
the  freight  should  be  earned ;  and  to  the  amount  of  the  said  insurance  if  ship 
and  cargo  should  be  lost ;  and  to  have  relinquished  or  discharged  the  personal 
obligation  of  the  owners  for  repayment  in  the  latter  event. 

I  cannot  think,  my  lords,  that  we  are  called  upon  to  leave 
such  an  interpretation  of  the  contract  upon  the  face  of  the 
interlocutor.  One  of  your  lordships  has  suggested  words  to  be 
substituted  for  those  which  I  have  read,  words  which  would 
make  the  finding  run  thus  : 

Find,  that  in  the  present  case  the  charterers  having  stipulated  that  they 
should  be  entitled  to  insure  freight  at  the  owner's  expense  to  an  amount  corres- 
ponding to  the  amount  of  their  advances,  must  be  held  to  have  made  such  insur- 
ance a  part  of  their  security,  and,  not  having  effected  any  such  insurance,  must 
be  held  to  have  relinquished,  in  the  event  of  the  ship  being  lost,  any  claim 
against  the  owners  for  repayment. 

I  would  submit  to  your  lordships  that  these  words  should 
be  adopted,  and  that  the  interlocutor  should  be  varied  in  the 
manner  I  have  suggested. 

Lord  Chelmsford:  My  lords,  I  agree  with  my  noble  and 
learned  friend.  By  the  contract  between  the  parties  the  insur- 
ance upon  the  advances  was  to  be  effected  by  the  charterers. 
There  was  no  obligation  upon  them  to  insure  except  for  their 
310]  own  protection ;  but,  as  they  *chose  not  to  insure,  they 
took  the  risk  upon  themselves,  and  therefore  they  must  bear 
the  loss. 

Lord  Colonsay  :  My  lords,  I  concur  in  the  result  whch  has 
been  arrived  at;  and  I  think  the  grounds  which  have  been 
stated  are  quite  sufficient  for  the  determining  of  this  case. 
Lord  Cairns  :  My  lords,  I  also  concur. 

Interlocutor  appealed  from  affirmed  with  variatiorij  and  cause 
remitted. 

Appellant's  agents :  HtUiery  Feimick^  ^  Stibbard. 
Respondent's  agents :  Simsoriy  Wakefordj  ^  Simsoru 
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Von  Eisenbahn  Materiel  v.  Claye. 

ChrUract  taftA  Agent  of  Fordgn  Principal  —  Right  of  Principal  to  sue, 

Tlie  plaintiflb,  a  foreign  company,  entered  into  negotiations  through  S  &  Co., 
London  commission  merchants,  for  the  supply,  by  Mr.  G  the  defendant,  of  certain 
railway  wheels  and  axles ;  and  the  defendant,  in  consequence,  had  an  interview, 
on  the  29th  of  January,  at  S  '&  Co.'s  office,  with  S.  one  of  the  partners,  and  H,  the 
managing  director  of  the  plaintiffs'  company ;  and  the  defendant  signed  in  a  diary 
of  S  the  following  entry :  "  Mr.  C  offers  to  supply  150  sets  of  wheels  and  axles 
(describing  them)  at  31/.  per  set,  to  be  delivered  free  on  board  at  Hull  during 
February  and  March.  This  offer  to  remain  open  until  the  8d  of  February."  On 
the  3d  of  February  S  &  Co.  telegraphed  and  wrote,  '*  We  confirm  the  order  for 
150  sets  of  wheels  and  axles,"  repeating  the  terms  of  the  offer.  Some  of  the  sets 
were  delivered  by  the  defendant,  the  invoices  being  made  out  to  S  &  Co.,  and 
they  paid  for  them ;  but  the  delivery  of  most  of  the  sets  was  after  March,  and  the 
plaintifis  sued  for  a  breach  of  the  contract.  At  the  trial  it  was  objected  that  the 
contract  was  with  S  and  Co.,  and  not  with  the  plaintiffs.  The  judge  left  it  to  the 
jury  to  say  whether  the  contract  was  with  S  &  Co.,  or  with  the  plaintiffs.  The 
jary  found  for  the  defendant : 

Meld,  that  the  direction  and  verdict  were  right. 

Declaration,  that  it  was  mutually  agreed  between  the  plaint- 
iffs and  the  defendant  that  defendant  should  sell  and  deliver 
to  plaintiffs,  and  plaintiffs  should  buy  and  accept  from  de- 
fendant, certain  goods,  to  wit,  150  sets  of  Russian  wheels  and 
axles,  upon  the  terms,  amongst  others,  that  the  said  goods  should 
be  delivered  at  Hull  free  on  board  during  February  or  March, 
1872.  Allegations  of  performance  of  all  conditions  precedent ; 
breach,  non-delivery,  alleging  special  damage.  Plea,  inter  alia^ 
that  it  was  not  mutually  agreed  between  the  plaintiffs  and  de- 
fendant, as  alleged ;  issue  joined. 

At  the  trial  before  Mellor,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  it  appeared  that  the  plaintiffs  are  a  company  es- 
6  Kng.  Rep.]  11 
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tablished  in  Elbing  in  Prussia,  for  the  purpose  of  manufacturing 
railway  rolling  stock;  and  in  December,  1871,  they  entered 
into  an  agreement  with  a  Russian  railway  company  to  supplj' 
1000  railway  wagons;  and  in  order  to  carry  out  this  contract 
Mr.  Hambruck,  one  of  the  managing  directors  of  the  plaintiftV 
company,  came  to  this  country,  and  through  the  agency  of 
314]  Messrs.  Seebeck,  *Wolff,  and  Co.,  commission  merchants 
in  London,  proceeded  to  negotiate  some  contracts  with  English 
ironfounders.  Amongst  others,  Messrs.  Seebeck  &  Co.  com- 
municated with  the  defendant,  an  ironfounder  at  Long  Eaton  ; 
and,  in  consequence,  the  defendant  came  to  London,  and  on  the 
29th  of  January,  1872,  had  an  interview  with  Mr.  Seebeck,  one 
of  the  pariners,  and  Mr.  Hambruck,  at  Messrs.  Seebeck  &  Co.'s 
office.  The  defendant  was  informad  of  the  company's  contract 
and  was  asked  to  make  tenders  for  wheels,  &c.,  Mr.  Hambruck 
producing  the  drawings,  but  Mr.  Seebeck  being  the  chief  inter- 
locutor. The  defendant  then  signed  in  a  diary  kept  by  Mr^ 
Seebeck  certain  memoranda,  of  which  the  following  only  is 
material : 

"Mr.  Claye  also  oflers  to  supj)ly  150  sets  of  Russian  wheels 
and  axles,  5  feet  gauge,  with  iron  tires  and  axles,  but  cast-iron 
bosses  to  be  delivered  during  February  and  March  this  year,  at 
the  price  of  31/.  per  set  of  4  wheels  and  2  axles,  delivered  f.  o.  b. 
in  Hull,  less  2 J  per  cent  commission,  payment  in  three  months 
bankers'  bill  (at  par),  or  IJ  per  cent  discount  for  cash  payment, 
fourteen  days  after  shipment  from  Hull.    Three  years  guarantee. 

"  This  offer  to  remain  open  until  Saturday,  the  3d  of  Feb- 
ruary. "  S.  J.  Claye." 

On  the  31st  of  January  the  defendant  wrote  te  Seebeck, 
Wolff,  &  Co.  that  he  could  not  proceed  with  the  wheels  and 
axles  until  he  had  a  working  drawing,  and  saying,  "  please  tele- 
«:raph  to  your  clients  to  this  effect."  And  again,  on  the  1st  ot 
February  he  wrote  "  Hoping  to  have  confirmation  of  order  for 
the  150  sets  to-morrow."  On  the  3d  of  February  Seebeck, 
AVolff,  &  Co.  telegraphed  to  defendant,  **  We  confirm  order  for 
150  sets  of  wheels  and  axles,  Russian  pattern,  with  cast-iron 
bosses,  at  your  price  of  31/.  less  2J  and  IJ,  delivered  f.  o.  b.  in 
Hull  during  February  and  March  this  year,  with  your  guarantee 
for  the  wheels  and  axles  of  three  years."  On  the  same  dny 
Seebeck,  Wolff,  &  Co.  wrote  a  letter  to  the  defendant  as  follows  : 

"  Since  we  have  had  the  pleasure  of  seeing  your  chief  at  onr 
office,  we  have  received  both  your  favors  of  31  Jan.  and  1st 
315]  inst.,  *contents  of  which  we  noted,  and  communicated 
to  our  friend  the  railway  carriage  builder  abroad. 

''Although  we  have  received  in  the  meantime  lower  quota- 
tions of  nearly  21.  per  set  for  the  150  sets  of  wheels  and  axles 
of  the  Russian  pattern,  we  confirmed  you  to-day  this  order  by 
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telegram,  as  we  are  desirous  of  commencing  business  with  you, 
and  believe  that  you  will  turn  out  first-rate  quality  and  keep 
strictly  to  your  engagement  as  to  delivery.  We  consequent!}' 
telegraphed  to  you  this  morning  as  follows :  "  [The  telegram 
was  then  repeated.]  '*  Enclosed  we  hand  you  a  copy  of  these 
Russian  wheels  and  axles,  but  with  wrought-iron  bosses;  we 
hope,  however,  it  will  be  suflicient  for  your  purpose,  and  have 
in  the  meantime  asked  our  friend  to  send  us  the  correct  draw- 
ing.- 

On  the  3d  of  February  the  defendant  wrote  to  Messrs.  See- 
beck,  WoliF,  &  Co. :  "  I  reply  to  your  telegram  of  this  day,  for 
which  I  thank  yon,  confirming  personal  order  for  150  sets  of 
wheels,  etc." 

The  invoices  of  the  wheels  and  axles,  when  delivered,  were 
made  out  to  Seebeck,  Wolff,  &  Co.,  and  they  paid  the  defend- 
ant for  them.  But  the  defendant  tailed  in  delivering  most  of 
the  sets  of  wheels  and  axles  within  the  time  limited,  upon 
which  this  action  was  brought.  It  was  objected,  inter  alia,  on 
behalf  of  the  defendant,  that  the  defendant's  contract  was  not 
with  the  plaintiffs,  but  with  Messrs.  Seebeck,  Wolff,  &  Co. 
The  learned  judge  left  it  to  the  jury  to  say  whether  the  contract 
was  made  by  the  defendant  with  the  plaintifts,  or  with  Messrs. 
Seebeck,  Wolff,  &  Co.    The  jury  found  for  the  defendant. 

BuU^  Q.C.,  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  that  the  verdict  was  against  the  weight  of  evidence. 
The  learned  judge  left  the  question  to  the  jury  barely,  whether 
the  contract  was  with  the  plaintiffs,  or  with  Messrs.  Seebeck, 
Wolff,  &  Co.  Upon  the  evidence  he  ought  to  have  told  them 
that,  as  the  plaintifis  were  principals,  and  Seebeck  &  Co.  agents 
for  them,  the  contract  was  with  the  plaintiffs.  At  all  events, 
he  ought  to  have  told  them,  which  he  did  not,  that,  though 
Messrs.  Seebeclc  &  Co.  had  contracted  in  their  own  uam^s,  or 
so  as  to  make  themselves  parties  to  the  contract,  they  yet  might 
also  have  made  it  on  behalf  of  the  *plaintifts,  so  as  to  [316 
give  them  the  right  to  sue  for  a  breach  of  the  contract,  the 
plaintiffs  having  received  and  paid  for  the  goods  through  See- 
beck k  Co.  In  the  cases  of  Railton  v.  J^dgson^  and  l^eele  v. 
Hodgson,  given  in  a  note  to  Addison  v.  Gandassequi  ('),  verdicts 
were  sustained  against  the  defendant,  who  had  received  the 
goods,  although  the  credit  had  been  given,  and  the  invoices 
made  out,  to  third  persons,  who  received  a  commission  from 
the  defendant  for  thus  lending  their  credit;  and  Mansfield, 
C.J.,  says:  "Suppose  a  principal  authorizes  a  factor  to  sell 
goods,  and  he  sells  in  his  own  name,  the  principal  may  call 
upon  the  vendee  for  payment  .  .  .  The  buyer  must  be  liable, 
though   a  third  person  may  also,  unless  there  is  an  express 

(»)  4  Taunt.,  at  pp.  576,  577. 
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agreement  that  the  buyer  shall  not  be  liable."     The  converse 
must  hold  good,  and  the  seller  be  also  liable  to  the  buyer. 

[Blackburn,  J.  If  the  buyer  was  made  a  party  to  the  con- 
tract. The  right  to  sue  and  the  liability  to  be  sued  upon  u 
contract  are  reciprocal.  But  this  is  not  the  case  of  an  English 
principal ;  Mr.  Hambruck  was  present,  and  yet  Seebeck  &  Co. 
make  the  contract  in  their  own  names.  And  in  the  case  of  a 
foreign  principal,  there  are  dicta  of  Sir  J.  Mansfield  (*)  Lord  Teu- 
terden  (*),  and  Bayley,  J.  (*),  that  when  acting  for  a  foreign 
principal,  the  agent  or  commission  merchant  does  not,  prima 
fdcie^  pledge  the  principal's  credit.  And  this  is  clearly  laid 
down  in  the  judgment  in  the  late  case  of  Armslroiig  v.  Sloikes,{^)'\ 

In  Benjamin  on  Sale,  p.  164,  it  is  said:  "It  is  settled  that 
though  in  dealings  of  this  kind  it  is  not  competent  for  the  agent 
thus  contracting  [thatis,  by  signing  in  his  own  name,  without 
mentioning  his  principal]  to  introduce  parol  proof  to  show  that 
he  did  not  intend  to  bind  himself,  because  that  would  be  to 
contradict  what  he  had  written,  it  is  competent  for  the  other 
party  to  show  that  the  contract  was  really  made  with  the  prin- 
cipal, who  had  chosen  to  describe  himself  by  the  name  of  liis 
agent,  just  as  it  would  be  admissible  to  show  his  identity  if  he 
had  used  a  feigned  name."  And  he  then  cites  Tnieman  w 
317]  I^(^{*)'  Here  the  jury  *were  misled  to  think  that  the 
contract,  having  in  terms  been  made  with  Seebeck  &  Co.,  it 
could  not  be  with  the  plaintiils;  that  it  must  be  with  one  or  the 
other,  and  could  not  be  with  both. 

Blackburn,  J.  I  do  not  entertain  the  slightest  doubt  that 
there  is  no  ground  whatever  for  granting  a  rule  in  this  case. 
The  flicts  appear  to  be  that  a  forei<jn  company,  being  desirous 
of  having  a  quantity  of  goods  supplied  in  England,  in  the  ordi- 
nary ^course  of  trade,  got  Seebeck  &  Co.,  commission  merchants 
resident  in  London,  to  make  the  contract  with  Mr.  Claye.  At 
the  time  that  contract  was  made,  Mr.  Claye  was  well  aware 
that  the  goods  were  ordered  for  the  foreign  company,  but  the 
otter  which  was  afterwards  accepted  by  Seebeck  &  Co.  was  made 
by  him  in  writing  in  the  book  of  Seebeck  k  Co.  without  any 
mention  of  the  foreign  company ;  and  even  if  it  had  not  been 
in  writing,  the  ordinary  course  of  trade  would  have  been  that 
the  contract  would  be  with  Seebeck  &  Co.,  who  would  pledge 
the  credit  of  their  firm.  I  quite  agree  that  a  man  may,  as  agent, 
make  a  contract  upon  such  terms  as  not  only  to  bind  himself 
but  also  so  as  to  bind  the  principal ;  in  other  words,  so  that  tho 
principal  shall  be  party  to  the  contract,  and  may  then  either 

(*)  See  Addiiton    v.  Gandassejiu,  4  (')  Law.  Rep.  7  Q.  B.,  at  p.  605 ;  Sen 

Taunt,  at  p.  580.  tlitf  passage  at  length,  post,  p.  334. 

(•)  See  Tkomnon  v.  VatcnpoH,  9  B  1'  (\  i*)  11  A  d.  &  K,  589. 
at  pp.  87,  89. 
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sae  or  be  suecL  I  must  eaj  I  think  that  the  two  thiugs  are 
correlative.  A  man  cannot  make  a  contract  in  such  a  way  as 
to  take  the  benefit,  unless  also  he  take  the  responsibility  of  it. 
But  although  such  a  contract  may  be  where  the  principals  are 
English  ;  yet  where  a  foreigner  has  instructed  English  merchants 
to  act  for  him,  I  take  it  that  the  usage  of  trade,  established  for 
many  years,  has  been  that  it  is  understood  that  the  foreign  con- 
stituent has  not  authorized  the  merchants  to  pledge  his  credit 
to  the  contract,  to  establish  privity  between  him  and  the  home 
supplier.  On  the  other  hand,  the  home  supplier,  knowing  that 
to  be  the  usage,  unless  there  is  something  in  the  bargain  show- 
ing the  intention  to  be  otherwise,  does  not  trust  the  foreigner, 
and  so  does  not  make  the  foreigner  responsible  to  him,  and 
does  not  make  himself  responsible  to  the  foreigner.  The  dicta 
which  I  referred  to  of  Chief  Justices  Sir  J.  Mansfield  (')  and 
Lord  Tentcrden  {%  and  of  Bayley,  J.  (*),  are  *to  this  [318 
effect;  and  the  passage  which  I  read  from  the  judgment  in 
Armstrong  v.  Stokes  ('),  expressly  enunciates  this  proposition ; 
and  I  think  it  is  quite  plain  that  in  the  present  case  the  pre- 
sumption was  that  Mr.  Seebeck  was  not  acting  under  authority 
from  the  Elbinger  company  to  pledge  their  credit  to  Clave,  and 
that  Claye  did  not  trust  the  foreigners  at  all,  but  Seebeck  &  Co. 
only.  .  There  might,  no  doubt,  be  a  contract  made  in  a  difterent 
way  between  the  two  parties  bargaining  together,  and  there 
might  be  evidence  of  that  in  the  present  case.  My  brother 
Mellor  left  the  question  to  the  jury,  was  the  contract  made  with 
tlie  foreigner  or  not  ?  But  I  cannot  see  any  evidence  on  which 
the  jury  could  find  that  in  the  afllrmative :  my  only  doubt  is 
whether  he  ought  not  to  have  directed  the  jury  that  there  was 
no  evidence  on  which  to  find  for  the  plaintifts  against  the  de- 
fendant;  but  he  left  the  question  to  the  jury,  and  the  jury  found 
for  the  defendant;  and  I  should  have  felt  greatly  surprised  if 
they  had  found  otherwise.  I  do  not,  therefore,  see  the  slightest 
reason  to  say  that  there  was  any  misdirection,  or  that  the  verdict 
waff  contrary  to  the  weight  of  evidence. 

Lush,  J.  I  quite  agree  with  Mr.  Butt  that  an  a^ent  may  make 
a  contract  by  which  he  may  become  personally  liable,  while  he 
Btill  makes  it  on  behalf  of  his  principal,  so  that  the  other  party 
has  a  choice  to  go  against  either  the  one  or  the  other ;  that  is, 
that  the  conjtract  may  be  such  as  to  make  the  principal  as  well 
i»8  the  agent  himself  a  party  to  the  contract.  But  if  the  princi- 
l>al  be  made  a  party  to  the  contract,  he  must  be  both  able  to 
sue  and  liable  to  be  sued ;  for,  here,  I  also  agree  with  my  brother 

0)  See  AdcUM>n  v.  Oandassequi,  4       O  See  T?iomson  v.  Dawenport,  9  B. 
Taunt,  at  p.  580 ;  See  also  PaUcrson  v.    &  C,  at  pp.  87,  89. 
Ganda^sequi,  15  Eaat;  62.  (»)  Law  Rep.  7  Q.  B.,  at  p.  605 ;  See 

the  passage  at  length,  post,  p.  834. 
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Blackburn  that  he  cannot  be  a  party  so  as  to  be  able  to  sne,  and 
yet  not  a  party  so  as  to  be  liable  on  it.  The  evidence  here  ex- 
cludes the  one  altogether,  because,  <as  I  understand  the  evidence, 
the  foreign  principal  was  known  to  the  defendant,  and,  in  fact, 
was  present  at  the  time  of  the  offer;  and  the  jury  have  said  in 
substance  —  and  I  think  there  is  evidence  to  justify  that  con- 
clusion—  that  what  the  defendant  said  in  effect  was,  I  know 
the  goods  are  not  for  you,  Seebeck  &  Co.,  but  I  will  not  deal 
with  3'our  foreign  principal,  but  only  with  you.  That  being  so, 
3191  t'»<^  foreigner  is  excluded  both  for  the  *purpo8e  of  liability 
for  the  purpose  of  suing  and  taking  the  benefit  of  the  contract. 

Mellor,  J.     I  am  entirely  of  the  same  opinion. 

Bule  refused  Q. 

Attorneys  for  plaintiffs  :   Thomas  ^'  Hollams. 


[I*aw  Reports,  8  Queen's  Bencli,  324.] 
May  8, 1873. 

324]  *Thb  Queen  v.  Kay. 

Order  in  Bastardy  —  Bastardy  Laws  Amendment  Acts,  1873  and  1878  (85  <C  36 
Vict,  c  65,  w.  2,  8,  and  36  Vict,  e.  9,«.8)  — 7  cfe  8  Vict.  c.  101,M.  2,  3  — CAiW 
hvriL  before  the  10th  of  August,  1872. 

A  single  woman  made  application  on  the  22d  of  Maj,  1872,  under  7  &  8  Vict, 
c.  101,  B8.  2  and  3,  for  a  Bummons  in  bastardy  against  J.  K.  The  child  was  bom 
on  the  26th  of  July.  The  Bastardy  Laws  Amendment  Act,  1872,  passed  on  the 
10th  of  August,  which  repealed  ss.  2  and  3  of  7  &  8  A'ict.  c.  101,  and  itself  ap- 
plies only  to  a  child  born  after  the  10th  of  August.  On  the  3d  of  September  the 
summons  was  issued ;  on  the  11th  of  September  J  K  appeared  to  the  summ  ons, 
and  an  order  was  made  adjudging  him  to  be  the  putative  father,  and  ordering 
him  to  pay  three  shillings  a  week  for  its  maintenance  from  the  birth  till  it  should 
attain  the  age  of  thirteen  years. 

On  the  24th  of  April,  1873,  the  Bastardy  Laws  Amendment  Act,  1873,  was 
passed,  and  by  s.  8,  all  orders  made  before  the  passing  of  this  act  upon  the  &th  r 
of  a  bastard  child  bom  before  the  10th  of  August,  1872,  for  any  payment  in 
respect  of  such  child,  which  would  have  been  valid  if  the  act  of  1872,  had  not 
passed,  shall  be  and  shall  be  deemed  to  have  been  valid  to  all  intents : 

Held,  that  the  above  order  must  be  quashed,  for  that  it  was  not  made  valid  by  s, 
8,  as  it  was  for  three  shillings  a  week,  whereas  7  &  8  Vict.  c.  101.  s.  3,  only  autho- 
rized an  order  for  2s  6d.,  and  the  order  would  therefore  not  have  been  valid  if  the 
act  of  1872  had  not  passed. 

Rule  calling  upon  certain  justices  of  Lancashire  and  Eliza- 
beth Shuttleworth  to  show  canse  why  an  order  of  the  jus- 
tices adjudging  John  Kay  to  be  the  putative  father /)f  a  bastard 
child  born  of  the  said  E.  Shuttleworth  should  not  be  quashed. 
E.  Shuttleworth,  a  single  woman,  being  then  with  child,  made 
application  on  the  22d  of  May,  1872,  for  a  summons  in  bastardy 
under  7  &  Vict.  c.  101,  ss.  2  and  8,  against  John  Kay.     The 

O  On  a  subsequent  day  W.  Williams,  having  nt>  doubt  in  the  matter,  refused 
Q.  O.,  applied  on  behalf  of  the  plaint-  leave.  See  Hutton  v.  BuUoch,  poet,  p. 
iffs  for  leave  to  appeal,  but  the  court,    831. 
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cliildwas  born  on  the  26th  of  July ;  the  Bastardy  Laws  Amend- 
ment Act,  1872,  (35  &  36  Vict.  c.  65),  passecl  on  the  10th  of 
August;  on  the  3a  of  September  the  summons  issued,  and  on 
the  11th  of  September  Kay  appeared  to  the  summons,  and  the 
order  was  made. 

The  order  recited  the  application  of  the  22d  of  May,  and  that 
the  child  was  born  on  the  26th  of  July,  and  that  a  summons 
thereupon  issued,  and  that  the  above  proceedings  taken  before 
the  passing  of  the  Bastardy  Laws  Amendment  Act,  1872,  are 
now  continued  under  the  provisions,  of  that  act,  and  proceeded 
to  *adjudge  John  Kay  to  be  the  putative  father  of  the  [325 
child,  and  ordered  him  to  pay  three  shillings  per  week  for  its 
maintenance  from  the  birth  until  it  attain  the  age  of  thirteen 
vears. 

The  order  having  been  brought  up  by  certiorari,  this  rule  to 
quash  it  was  obtained,  on  the  ground  that  at  the  time  it  was 
made  7  &  8  Vict.  c.  101,  ss.  2,  3,  had  been  repealed  by  the  act 
of  1872  (35  ^  36  Vict.  c.  65)  s.  2,  sch.  1 ;  and  that  the  act  of 
1872  only  applied  to  a  child  born  after  the  passing  of  that 
act  (see  s.  3.) 

./.  Edwards  showed  cause. 

Gorst^  in  support  of  the  rule. 

The  court  desired  that  a  copy  of  the  act  passed  in  the  present 
Rossion  might  be  obtained,  and  a  copy  of  the  "Bastardy  Laws 
Amendmenl  Act,  1873*'  (36  Vict.  c.  9),  passed  on  the  24th  of 
April,  1873,  was  obtained.  After  reciting  that  it  is  expedient 
to  amend  the  Bastardy  Laws  Amendment  Act,  1872  (35  &  36 
Vict,  c  65),  it  enacts : 

"  Sect.  8.  Any  woman  delivered  of  a  bastard  cliild  on  or  before  tbe  tenth  day 
of  Aag'ast,  1872,  who,  but  for  the  repeal  by  the  said  recited  act  of  the  enact- 
ments specified  in  the  first  schedule  hereto  fs.  2  and  8 ;  s.  5,  from '  provided 
always,  to  end  of  section ;  s.  7,  to  '  provided  always']  would  have  been  entitled 
to  apply  for  a  summons  against  the  putative  father  of  such  child,  shall  be  en- 
titled to  apply  for  such  summons  as  follows :  In  any  case  in  which  she  would 
have  been  entitled  to  apply  at  any  time  within  twelve  months  from  the  birth  of 
the  child,  she  shall  be  entitled  to  apply  at  any  time  within  six  months  next 
after  the  passing  of  this  act.  And  in  any  case  in  which  she  would  have  been 
entitled  to  apply  at  any  time  after  tvrelve  months  from  the  birth  of  the  child, 
apon  proof  tnat  the  man  alleged  to  be  the  father  of  the  child  had  within  the 
t\relve  months  next  after  the  birth  of  the  child  paid  money  for  its  maintenance, 
t^he  shall  be  entitled  to  apply  at  any  time  after  the  passing  of  this  act  upon  the 
like  proof ;  And  upon  any  such  application  the  same  proceedings  shall  or  may  be 
taken,  and  the  same  consenuences,  including  all  rights  of  appeal,  shall  or  may 
f  n^ue,  as  should  or  might  have  been  taken  or  have  ensued  if  the  said  enact- 
lueuts  had  not  been  repealed  by  the  said  recited  act. 

"  Sect.  8.  All  orders  made  by  any  justices  of  the  peace  before  the  passing  of 
f  his  act  npon  the  putative  father  of  any  bastard  child  born  before  the  tenth  day 
of  Au^Oiftt,  1872,  for  any  payment  to  be  made  by  such  putative  father  in  respect 
of  ^ucli  child,  which  would  have  been  valid  if  the  '  Bastardy  Laws  Amendment 
•A^t,  1872,'  had  not  passed,  and  which  shall  not  have  been  appealed  against 
U''hre  the  passing  of  this  act,  shall  be,  and  be  deemed  to  have  been,  valid  and 
effectual  in  law,  to  all  intents  and  purposes  whatsoever." 
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The  Court  (Blackburn,  Quain,  and  Archibald,  JJ.)  made 
the  rule  absolute  to  quash  theordef.  The  new  Act  (36  Vict.  c. 
326]  9)>  *<i^d  not  cure  the  objection  to  the  order.  It  was  made 
for  the  payment  of  three  shillings  a  weekj  whereas  s.  8  of  7 
&  8  Vict,  c,  101,  only  enabled  the  justices  to  make  an  order 
for  28.  6d.  a  week ;  it  was  therefore  not  an  order  within  s.  8 
of  36  Vict.  c.  9,  not  being  an  order  which  would  have  been 
valid  if  the  act  of  1872,  had  not  been  passed.  Neither  was 
the  case  within  the  amendment  clause  (s.  7)  of  12  &  13  Vict.  c. 
45,  as  the  insertion  of  three  shillings  was  not  a  mistake  in 
drawing  up  the  order,  but  an  error  in  the  adjudication  itself  (*) 
The  woman,  however,  could  make  a  fresh  application  under 
s.  3  (').  Bale  absolute. 

Attorneys  for  applicant;  Milne^  Rulille,  <f  Mdlor. 

Attorneys  for  defendant:  Shaw  ^  TremelUn^ for  Ainsworihj 
Blackburn. 

0  See  Reg,  v.  Tondiason,  ante,  p,  favored.  22e^t»a  v. /Senior,  9  Cox's,  Crim. 

12.  Caa.,  469 ;  Case  of  Henderson's  Tobacco, 

(*)  It  is  to  be  observed  tbat,  on  an  11  Wallace,  652. 

application  nnder  s,  3,  the  same  pro-  A  statute  embracinjQr  all  the  offenses 

ceodings  are  to  be  taken  as  if  7  &  8  of  a  former  statute,  and  also  new  pro- 

Vict.  c.  101,  BS,  2  and  3)  had  not  been  visions,  and  imposing  different  oraddi- 

repealed ;  but  hj  s.  3  of  that  act,  un-  tional    penalties,  repeals  tlie    form»T 

less  the  application  is  before  the  birth  statute.     UnUed   States  ▼.    Tynen,  1 1 

of  the  child,  or  within  two  months,  the  Wallace,  88. 

order  can  only  be  for  2s.  Qd.  per  week  A  repealing  statute  may,  however, 

from  the  time  of  the  making  of  the  applU  properly  except  cases  pending  or  offeu- 

eeUion,  ses  committed  under  the  statute   re- 

The  repeal  of  a  statute  pending  an  pealed  and  provide  that  such  offenses 

appeal  under  it,  puts   an  end  to  the  may  be  punished  as  if  no  repeal  of  the 

further  prosecution  of  it,  unless  there  statute  •  had    been   made.    JRegina    v. 

be  a  saving  clause  in  the  repealing  act.  Smith,  9  Cox's  Crim.  Cas.,  110. 

Abb(M  V.  The  Commonicealth,  8  Watts,  When  it  will  authorize  a  conviction 

517;  Taylor  v.  Tlie  «Si(a<e,  7  Blackford  for   an  offense   before  the    repealing 

(Ind.),  98.  statute  takes  effect,  although  after  it 

Even  though  a  verdict  have  been  was  approved  by  the  governor.    Com- 

rendered.  Comm>onwealt!i  v.  JDuane,  1  montDeaUhr,  Bennett,  IGS  Mass.,  30. 

Binney,  601.  In  New  York  it  is  provided  by  statute 

Nor  will  a  failure  to  raise  the  point  (Ijaws,  1829,  p.  66,  §  6, 1  Edmonds's  Stat- 

render  a  conviction  valid.    Lunning  v.  utes  at  Large,  72),  that  **  No  offense 

State,  9  Indiana,  309.  committed,  and  no  forfeitare  incurred 

Where  a  statute  creating  an  offense  is  previous  to  the  time  when  any  statu- 

repealed,  a  person  cannot  be  afterwards  tory  provision  shall  be  repealed,  shall 

proceeded  against  for  any  offense  within  be  affected  by  such  repeal ;  except  that 

it  committ^  while   it  was  in  opera-  where  any  punishment,  forfeiture  or 

tion,  even  though  the  repealing  statute  penalty,  shall  have  been  mitigated  by 

re-enacts  the  penal  clauses  of  the  statute  the   revised   statutes,  such    provision 

repealed."    Megina  v.  Swan,  4  Cox  Cr.  shall  apply  to,  and  control  any  judg- 

Cas.  108 ;  Hartung  v.  People,  26  N.  Y.  ment  to  be  pronounced  after  the  said 

Rep.,  171>2 ;  Mongeon  .v.  People,  2  N.  T.  statutes  sliall  take  effect,  for  any  offense 

Supreme  Court  Rep.,  128.  committed    before   that  time."     Tliis 

An  unconstitutional  act  will  not  repeal  statute  has  been  held   to  apply  to  a 

an  existing  statute.   People  v.  Tiphaine,  statute  of  1869,  repealed  in  1872.    Mon- 

3  Parker  Crim.  Rep.,  241 ;  KvMsT  v.  aeon  v.  People,  2  N.  Y.  Supreme  Court 

People,  5  Parker,  212.  Kep,,  128. 

A  repeal  by  implication  will  not  be 
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[Law  Reports,  8  Qaeen*g  Bench,  831.] 
May  23,  1873. 

♦nuTTON  and  Another  v.  Bulloch  and  Others.      [331 

Undiaehsed  Foreign  Principal — Authority  of  Euglish  Merchant  uUien  buying 
Ooode  on  account  of  Foreign  Constituents — "  Purchases  "  to  be  made  '*  on  joint 
Account "  of  English  and  Foreign  Firms, 

The  presumption  (whether  it  be  an  inference  of  fact  or  a  conclusion  of  law), 
tliat  foreign  constitaents  do  not  ^ive  the  English  commission  merchant  anj  au- 
thority to  pledge  their  credit  to  those  from  whom  the  commission  merchant  buys 
on  their  account,  applies  to  a  case  in  which  a  foreign  firm  agrees  that  an  English 
firm  shall  "  purchase  "  and  ship  goods  *'  on  the  joint  account "  of  the  two  firms. 

H.  F.  &  Co.  were  merchants  in  London,  and  defendant  was  a  partner  in  the 
firm  of  H.  B.  &  Co.  carrying  on  business  at  Rangoon.  Goods  were  supplied  by 
plaintiff  to  H.  F.  &  Co.  on  their  order  given  in  consequence  of  an  arrangement 
between  the  two  firms,  as  disclosed  in  letters,  that  H.  F.  k  Co.  should  **  purchase  " 
and  send  out  goods  "  on  the  joint  account "  of  the  two  firms,  2  per  cent  to  be 
charged  on  the  invoice  by  the  London  firm,  and  5  percent  by  the  Rangoon  firm, 
including  guaranty.  Plaintiff  had  no  knowledge  of  defendant,  or  that  the 
Rangoon  firm  were  in  any  way  interested  in  the  transaction,  until  after  the  goods 
were  supplied : 

Hdd,  that  defendant  was  not,  as  an  undisclosed  principal,  a  party  to  the  con- 
tract under  which  the  goods  were  supplied  by  plaintiff:  for  that,  on  the  true 
construction  of  the  correspondence,  the  Rangoon  firm  did  not  give  authority  to 
the  London  firm  to  establish  privity  of  contract  and  pledge  their  credit  with  the 
English  sappliers  of  the  goods. 

Case  stated  by  consent.  The  action  was  brought  to  recover 
^  3040i.  103.  llcf.,  the  amount  *of  four  invoices  of  goods  de-  [332 
*  livered  by  plaintiffs  to  Messrs.  IIalliday,rox,  &  Co.,  but  alleged 
to  be  on  the  joint  account  of  that  firm  and  Messrs.  IlalHday, 
Bulloch,  &  Co.,  of  which  firm  defendant  Bulloch  was  a  member. 
The  dates  of  the  four  invoices  were  May  17,  June  7,  June  16, 
and  August  25,  1864.  Plea,  inter  alia^  never  indebted  by  de- 
fendant Bulloch.  Issue  joined.  The  case  and  letters  and  docu- 
ments attached  were  of  great  length ;   but  the  facts,  &c.,  on 
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which* the  judgment  of  the  court  proceeded  are  fully  stated  iu 
the  judgment.  The  court  was  to  have  power  to  draw  all  in- 
ferences of  fact,  and  to  amend  the  pleadings.  The  questions 
for  the  court  were :  1.  Whether  the  plaintiffs  are  entitled  to  re- 
cover in  this  action,  and  for  what  amount,  if  any.  2.  Whether, 
if  the  court  should  be  of  opinion  that  the  plaintiffs  are  entitle<l 
to  recover  against  the  defendant  Bulloch  alone,  the  plaintiffs 
should  be  allowed  to  amend  by  striking  out  the  names  of  the 
other  defendants,  upon  any  and  what  terms. 

May  2.  H.  JaraeSy  Q.C.  (with  him  C.  £oi(?en),  for  the  plaintiffs. 

Waikin  WilUamSy  Q.C.  (with  him  Goldnei/)^  for  the  defendant 
Bulloch. 

The  nature  of  the  arguments  fully  appears  from  the  judgment 
of  the  court.  Cur.  adv.  vulL 

May  23.  The  judgment  of  the  court  (Blackburn,  Quain,  and  • 
Archibald,  JJ.)  was  delivered  by  Blackburn,  J.  In  this  case 
the  plaintiffs  sue  the  defendant  Bulloch  jointly  with  the  surviv- 
ing members  of  the  firm  of  Halliday,  Fox,  &  Co.,  for  the  price 
of  four  parcels  of  goods  supplied  under  contracts  made  by 
Halliday,  Fox,  &  Co.,  a  firm  established  in  London.  These 
goods  were  paid  for  by  acceptances  of  Halliday,  Fox,  &  Co., 
which,  on  the  failure  of  that  firm,  were  dishonored.  The  goods 
were  not  manufactured  by  the  plaintiffs,  but  by  a  firm  of  K  E. 
Hine  &  Co. ;  and  one  point  made,  but  not  much  relied  on,  was 
that  the  action,  if  maintainable  at  all  against  the  defendant 
Bulloch,  ou^ht  to  have  been  in  the  name  of  Hine  &  Co.  We 
do  not  decide  upon  this  ground,  and  therefore  do  not  think  it 
333]  *necessary  to  say  more  than  that  we  do  not  think  this 
objection  well  founded. 

The  main  question  was,  whether  the  defendant  Bulloch, 
though  not  a  member  of  the  firm  of  Halliday,  Fox,  &  Co.,  was, 
as  an  undisclosed  principal,  a  party  to  the  contracts  under 
which  the  goods  were  supplied,  and  as  'such  liable  to  be  sued 
on  those  contracts;  and  we  have  come  to  the  conclusion  that 
he  was  not  a  party  to  the  contracts.  A  second  question  was 
raised  as  fo  whether,  supposing  him  to  have  been  an  undis- 
closed principal,  the  state  of  accounts  between  his  firm  and 
Halliday,  Fox,  &  Co.  had  been  so  altered  before  the  plaintiffs 
made  any  demand  on  him  as  to  afford  a  defense  on  the  princi- 
ple recently  acted  on  by  this  court  in  Armstrong  v.  Stokes.  (')  * 
As  to  this  the  facts  are  not  very  clear,  and  we  think  it  not 
necessary  to  enter  on  this  question. 

But  as  to  the  n^ain  question,  it  is  desirable  to  state  the  facts. 
Halliday,  Fox,  &  Co.  were  merchants  carrying  on  business  in 
London.     The  defendant  Bulloch  was  a  partner  in  the  firm  of 

0)  7  Uw  Rep..  7  Q.  B .  598. 
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Halliddj,  Bulloch,  &  Co.,  carrying  on  business  at  Rangoon. 
The  senior  partner,  Hallidaj,  since  deceased,  was  a  member 
of  both  firms;  but  this  makes  no  dijBference,  as  the  firms  were 
distinct  firms,  and  Bulloch  was  not  a  partner  in  the  London 
firm.  The  goods  in  question  were  supplied  by  the  plaintiflTs  on 
the  order  of  Halliday,  Pox,  &  Co.,  in  consequence  of  an  arrange- 
ment between  the  two  firms,  as  disclosed  in  letters  hereinafter 
mentioned,  that  Halliday,  Fox,  &  Co.  should  purchase  and  send 
out  goods  to  be  sold  on  the  joint  account  of  the  two  firms. 
The  plaintiffs  had  no  communication  with  Halliday,  Bulloch, 
and  Co.;  nor  did  they,  until  after  the  registration  of  the  deed 
of  inspectorship  by  Halliday,  Fox,  &  Co.,  know  that  the  defend- 
ant Bulloch,  or  the  firm  of  Halliday,  Bulloch,  &  Co.  were  in 
any  way  interested  in  these  transactions.  The  question  there- 
fore is  whether,  on  the  true  construction  of  the  correspondence 
and  on  the  facts,  the  Rangoon  firm  were  principals,  and,  as 
such,  parties  to  the  contracts  made  by  the  London  firm  with 
the  plaintitts ;  that  is,  whether  they  really  gave  authority  to 
the  LondoQ  firm  to  establish  privity  of  contract  between  them 
and  the  Manchester  suppliers  of  the  goods.  For,  as  they  were 
quite  unknown  *to  the  plaintiffs,  no  question  can  in  this  [334 
ease  arise  as  to  any  clothing  of  the  London  firm  with  ostensible 
authority.  In  Smyth  v.  Aimerson  Q)  Maule,  J.,  says :  "  It  is  well 
known  in  ordinary  cases,  where  a  merchant  resident  abroad 
buys  goods  here  through  an  agent,  the  seller  contracts  with  the 
.agent,  and  there  is  no  contract  or  privity  between  him  and  the 
foreign  principal.  If  that  question  had  been  specifically  put  to 
the  jury,  there  can  be  no  doubt  as  to  what  their  decision  would 
have  been.*'  And  in  the  recent  case  of  Armstrong  v.  Stokes  (*) 
it  is  said,  in  the  considered  judgment  of  this  court,  **The 
great  inconvenience  that  would  result  if  there  were  privity  of 
contract  established  between  the  foreign  constituents  of  a  com- 
mission merchant  and  the  home  suppliers  of  the  goods  has  led 
to  a  course  of  business,  in  consequence  of  which  it  has  long 
been  settled  that  a  foreign  constituent  does  not  give  the  com- 
mission merchant  any  authority  to  pledge  his  credit  to  those 
from  whom  the  commission  merchant  buys  them  by  his  order 
and  on  his  account.  It  is  true  that  this  was  originally  (and  in 
strictness  perhaps  still  is)  a  question  of  fact;  but  the  incon- 
venience of  holding  that  privity  of  contract  was  established 
between  a  Liverpool  merchant  and  the  grower  of  every  bale  of 
cotton  which  is  forwarded  to  him  in  consequence  of  his  order 
piven  to  a  commission  merchant  at  New  Orleans,  or  between  a 
New  York  merchant  and  the  supplier  of  everv  bale  of  goods 
purchased  in  consequence  of  an  order  to  a  London  commission 

Q)  7  C.  B.  at  p  33 ;  18  L.  J.  (C.  P.),  100.       p  La^  Rep.,  7  Q.  B.,  at  p.  605. 
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mercbanty  is  so  obvious  and  so  well  known  tbat  we  are  jastified 
in  treating  it  as  a  matter  of  law,  and  saying  tbat,  in  tbe  absence 
of  evidence  of  an  express  authority  to  that  effect,  the  commis- 
sion agent  cannot  pledge  his  foreign  constituent's  credit.''  To 
this  we  adhere.  We  have  power  to  draw  inferences  of  fiict, 
and  therefore  it  is  not  material  in  this  case  to  inquire  whether 
this  is  an  inference  of  fact,  or  a  conclusion  of  law.  But  it  was 
urged  that  the  correspondence  here  showed  conclusively  an 
express  authority  to  make  the  Rangoon  firm  parties  to  tbe  con- 
tracts of  purchase  made  by  the  London  firm  in  Manchester  and 
Glasgow. 

The  course  of  business  between  the  two  firms  originated  in 
1860 ;  and  the  letters,  25th  of  August,  1860, 15tb  of  October, 
335]  *1860,  and  the  27th  of  November,  1860,  express  the 
terms  on  which  it  first  began.  The  London  firm  write :  "  We 
have  now  the  pleasure  to  apprise  you  what  we  have  done  in  the 
hope  of  outward  shipments.  .  .  .  We  propose  that  all  purchases 
of  goods  at  Manchester  and  Glasgow  shall  be  on  joint  account,  in 
the  same  manner  as  the  writer  has  hitherto  conducted  a  similar 
business  to  Ceylon.  The  commissions  charged  are  2J  per  cent 
invoice  by  us,  and  4  per  cent  in  Ceylon.  This  includes  guar- 
anty .  .  .  If  you  agree  to  this,  all  shipments  will  be  placed  on 
this  footing  from  the  commencement  of  our  correspondence." 

To  this  the  Rangoon  firm  answer:  "  We  have  no  objection  to 
your  proposal  that  all  purchases  of  Glasgow  and  Manchester 
goods  shall  be  on  joint  account,  relying  on  your  experience  of 
those  markets  producing  a  favorable  result.  We  note  the  com- 
missions charged  on  the  invoice  by  yen,  which  is  satisfactory, 
but  wo  think  the  Ceylon  rate  of  commision,  with  guaranty, 
U  too  little  for  Rangoon,  a  new  place  where  credit  rates  must 
be  managed  livith  so  much  caution." 

In  reply  to  this  the  London  firm  write  :  "  As  to  commission 
on  joint  account  you  may  fix  it  at  5  per  cent  and  we  will  charge 
2J  per  cent.  .  .  .  We  note  that  our  outward  business  is  to  be 
on  joint  account." 

The  counsel  for  the  plaintiffs  argued  that  this  language,  and 
more  particularly  the  use  of  the  words  that  the  purchases  should 
be  on  joint  account,  showed  an  intention  that  the  two  firms 
should  be  joint  parties  to  the  contracts  made  with  the  sellers 
in  Manchester  and  Glasgow,  and  that  the  goods  should  be  sup- 
plied upon  their  joint  credit.  No  doubt  the  parties  might  have 
so  agreed,  though  no  benefit  could  have  thence  accrued  to 
either ;  and  the  great  incon vience  which  would  result  makes  this 
not  the  usual  course  between  foreign  merchants  and  their  cor- 
respondents; bnt  we  do  not  think  they  have  expressed  any 
such  intention.     Had  the  Rangoon  firm  written  to  the  London 
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firm  to  purchase  for  exportation  on  their,  the  Rangoon's  firm's, 
account,  we  think,  as  already  stated,  that  the  course  of  business 
would  show  that  it  was  not  intended  that  the  Rangoon  firm 
should  be  parties  to  the  contract  of  purchase;  and  we  do  not 
think  that  the  fact  that  *the  purchase  was  for  exporta-  [336 
liou  on  joint  account  makes  any  difiereuce,  or  raises  a  stronger 
presumption  that  it  was  intended  that  the  Rangoon  firm  should^ 
be  parties  to  the  contract  with  the  sellers. 

We  think  the  fair  construction  of  the  letters  is,  that  the  Lon- 
don linn  were  to  purchase  the  goods  and  charge  commission 
just  as  if  the  goods  were  consigned  outwards  on  the  sole  account 
of  the  Rangoon  firm ;  but  that  the  consignment  outwards  should 
be  for  their  joint  account.  This  was  not  intended  to  alter  in 
any  way  the  mode  in  which  the  purchase  of  the  goods  was  to 
be  eifected ;  which  was  to  be  by  the  London  firm  on  the  best 
terms  they  could  obtain,  by  a  contract  between  them  and  the 
Buppliers  of  the  goods  to  which  the  foreign  Rangoon  house  was 
not  to  be  a  party,  though  the  London  firm  had  agreed  to  ap- 
l»ropriate  the  goods  to  exportation  on  joint  account,  when  pur- 
chased. This  we  think  consistent  with  the  general  usage  of 
trade.  Besides,  that  this  was  the  way  in  which  the  partieis 
understood  the  arrangement  appears  from  the  manner  in  which 
liie  purchases  were  made  and  paid  for  by  the  London  house. 
The  goods  were  invoiced  from  plaintiffs  to  Halliday,  Fox  &  Co., 
charging  a  commission  of  2  per  cent,  on  the  net  invoice  price, 
and  further  adding  interest  at  the  current  rate  for  six  months,  as 
llalliday,  Pox,  &  Co.  pajd  by  six  months  acceptance.  The  same 
^oods  were  invoiced  from  Halliday,  Pox,  &  Co.  to  Halliday, 
iiulloch,  &  Co.  at  the  original  gross  invoice  price,  adding  the 
charges  and  the  agreed  commission  of  2J  per  cent.  This  was 
the  course  of  business  followed  in  the  first  three  transactions, 
the  subject  of  this  action. ,  The  invoices  sent  to  Rangoon  do  not 
show  the  nlode  of  payment  at  Manchester;  nor  does  it  appear 
^hat  Halliday,  Bulloch,  &  Co.  were  informed  of  it  in  any  other 
way.  It  would  appear,  therefore,  that  Halliday,  Fox,  &  Co.  paid 
fur  the  goods ,in  their  own  way  without  any  reference  to  Halli- 
day, Bulloch,  &  Co. 

If  the  Rangoon  firm  was  not  in  any  way  responsible  to  the 
Manchester  suppliers,  and  had  no  concern  with  the  mode  in  which 
the  Loudon  firm  settled  with  them,  this  conduct  was  quite  justi- 
fiable. But  if  the  Rangoon  firm  were,  as  the  plaintiffs  say, 
parties  to  the  contracts,  we  should  expect  that  the  exact  way  in 
which  the  purchases  at  Manchester  were  paid  for  would  have 
been  disclosed. 

*It  is  true  that  the  invoice  of  the  4th  transaction  sent  [337 
to  Rangoon  does  disclose  the  mode  of  payment  at  Manchester; 
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but  we  collect  that  that  invoice  was  made  out  under  some  ex- 
ceptional circumstances  not  explained,  and  was  not  in  accord- 
ance with  the  previous  and  usual  course  of  business.  We 
therefore  answer  the  first  question  in  the  defendant's  favor, 
which  renders  it  unnecessary  to  answer  the  second  question. 

Judgment  for  ike  aefendanL 
'    Attorney  for  plaintiffs :  Kearsey. 

Attorneys  for  defendant :  Thomas  ^  Solkms. 


[Law  Heportfl,  8  Queen's  Bench,  387.] 
June  4, 1873. 

337]    *FiTZPATRiCK,  Appellant ;  Kelly,  Respondent. 

Adulteration  of  Food,  <£(?.— 35  dk  36  Vict.  c.  74,  m.  2,  Z— Setting  Articles  of  Food 

"as  Unadulterated" 

« 

By  35  &  86  Vict.  c.  74,  s.  2,  **  every  person  wlio  shall  sell  as  unadulterated 
any  article  of  food  or  drink  which  is  adulterated  ..."  shall  forfeit  a  penalty 
not  exceeding  20^.  By  s.  8, "  any  person  who  shall  sell  any  article  of  food  or  drink, 
knowing  the  same  to  have  been  mixed  with  any  other  substance,  with  intent 
fraudulently  to  increase  its  weight  or  bulk,  and  who  shall  not  declare  such  ad- 
mixture to  any  purchaser  before  deliverinj]^  the  same,  shall  be  deemed  to  have 
sold  an  adulterated  article  of  food  or  drink,  under  this  act." 

An  information  was  laid  against  the  respondent  for  that  he  sold  as  unadulterated 
an  article  of  food,  to  wit,  butter,  which  was  adulterated.  It  was  proved  that  au 
inspector  of  nuisances  went  to  the  shop  of  respondent  and  asked  for  "  a  pound 
of  butter  at  7(2.,'*  and  the  shopnfanlianded  to  him  a  pound,  the  respondent  being 
present ;  on  being  analysed,  it  was  proved  to  have  been  largely  adulterated  with 
lard,  tallow,  &c.,  or  material  of  that  nature.  The  police  magistrate  was  of 
opinion  that  it  was  necessary  to  prove  that  the  butter  when  sold  was  represented 
as  unadulterated,  and  that  it  was  also  necessary  to  prove  that  respondent  knew 
that  the  butter  had  been  mixed  with  some  other  substance,  with  intent  Iraudu- 
lently  to  increase  lis  weight  or  bulk,  and  he  therefore  dismissed  the  infoxmation. 
On  appeal : 

Held,  that  it  was  not  necessary  that  any  express  representation  that  the  article 
sold  was  unadulterated  should  be  made  at  tu^  time  of  sale  of  a  simple  article 
like  butter ;  butter  was  asked  for,  and  something  handed  over*  as  butter,  and 
that  was  selling  "  as  unadulterated."  Secondly,  that  s.  3,  whatever  might  be  ite 
effect,  was  not  intended  to  cut  down  s.  2 ;  it  was  merely  adding  an  Mditionu 
offense.    The  case  must  therefore  be  remitted  to  the  magistrate  for  re-hearing. 

Case  stated  by  the  police  majyistrate  for  the  borough  of 
338]  Liverpool,  under  20  &  21  Vict.  c.  43.  *The  appellant 
laid  an  information  against  the  respondent  for  that  he  did  on 
the  28th  of  November,  1872,  sell  as  unadulterated  an  article  of 
food,  to  wit,  butter,  which  was  adulterated  contrary  to  35  &  36 
Vict.  c.  74,  entitled  f*  An  act  to  amend  the  Law  for  the  Pre- 
vention of  Adulteration  of  Food  and  Drink,  and  of  Drugs." 
By  s.  2  of  the  statute  it  is  enacted  that  **  every  person  who  shall 
sell  any  article  of  food  or  drink,  with  which,  to  the  knowledge 
of  sucn  person,  any  ingredient  or  material  injurious  to  the 


VoL  VUL]  TRINITY  TEllM.  XXXVI  VICT.  95 

Fitzpatrick  v.  Kelly.       ''  1873 


health  of  persons  eating  or  drinking  such  article  has  been 
mixed,  and  every  person  who  shall  sell  as  unadulterated  any 
article  of  food  or  drink,  or  any  drug  which  is  adulterated,'^  shall 
on  conviction  forfeit  and  pay  a  penalty  not  exceeding  201.  By 
8.  3,  "  any  person  who  shall  sell  any  article  of  food  or  drink,  or 
any  drug,  knowing  the  same  to  have  been  mixed  with  any  other 
substance  with  intent  fraudulently  to  increase  its  weight  or 
bulk,  and  who  shall  not  declare  such  admixture  to  any  purchaser 
thereof  before  delivering  the  same  and  no  other  [sic],  shall  be 
deemed  to  have  sold  an  adulterated  article  of  food  or  drink,  or 
drug,  as  the  case  mav  be,  under  this  act."  Sect.  4  incorporates 
the  Pharmacy  Act,  1868  (31  &  32  Vict  c.  121),  and  23  &  24 
Vict.  c.  84-  Sect  6  authorizes  the  inspector  of  nuisances  to 
procure  and  submit  samples  of  articles  of  food  or  drink,  or 
drugs  suspected  to  be  adulterated,  to  be  analysed  by  the  analysis 
appointed  under  the  act,  and  requires  the  inspector,  on  receipt 
of  a  certificate  from  such  analyst,  stating  that  th^  articles  of 
food,  drink,  or  drugs  are  adulterated,  to  cause  a  complaint  of 
an  offense  against  the  act  to  be  made. 

Upon  the  hearing  of  the  information,  it  was  proved  that  an 
inspector  of  nuisances  authorized  in  that  behalf  went  to  the 
shop  of  the  respondent,  who  is  a  provision  and  butter  dealer, 
and  said  to  an  assistant  in  the  shop,  "  A  pound  of  butter  at  7rf.'* 
The  assistant  then  handed  to  the  inspector  a  pound  of  butter  in 
a  saucer.  The  respondent  was  present  at  the  time,  and  it  was 
proved  that  the  inspector,  after  he  had  received  and  paid  for 
the  butter,  gave  him  notice  of  his  intention  to  have  the  article 
analysed,  and  that  a  reasonable  opportunity  was  afforded  to  the 
respondent  to  accompany  the  inspector  to  the  analyst,  as  re- 
quired by  8.  8  of  23  &  24  Vict.  c.  84.  It  was  proved  to  the 
magistrate's  satisfaction  *that  the  requirements  of  ss.  8  &  [339 
10  of  35  &  36  Vict  c.  74  had  been  duly  observed. 

The  analyst  delivered  the  following  certificate  as  to  a  portion 
of  the  butter  purchased  by  the  inspector:  "  Sample  No.  56. 
Batter. 

"  Result  of  analysis :  This  contains  a  quantity  of  stearine  and 
palraitin;  it  is  therefore  largely  adulterated  by  the  admixture 
of  fats  containing  these  substances  (the  most  common  of  these 
are  lard,  tallow,  dripping,  palm  oil,  apd  the  fat  from  certain 
seeds).    This  adulteration  is  not  necessarily  injurious  to  health." 

The  analyst  was  called  on  the  part  of  the  appellant,  and  gave 
evidence  that,  in  his  opinion,  the  butter  was  adulterated  in  the 
manner  set  out  in  the  certificate.  The  counsel  for  the  respond- 
cut,  before  entering  upon  merits,  contended  that  in  order  to 
coQvict  the  respondent  it  was  necessary  to  prove  that  it  had 
been  represented  at  the  time  of  the  sale  that  the  butter  was 
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unadulterated;  and  that  it  was  also  necessary,  under  s.  8,  that 
it  should  be  proved  that  the  butter  was  sold  by  some  person 
knowing  the  same  to  have  been  mixed  with  some  other  sub- 
stance, with  intent  fraudulently  to  increase  its  weight  or  bulk. 
No  evidence  on  this  point  was  tendered.. 

The  appellant's  attorney  contended  that  it  was  sufficient 
to  prove  that  the  inspector  asked  for  butter,  that  an  article 
was  handed  to  him  for  which  he  paid  the  price  named,  and 
that  the  article  was  mixed  with  some  foreign  substance,  i.e., 
adulterated  in  the  ordinary  sense  of  the  word,  in  order  to  throw 
upon  the  respondent,  he  being  a  dealer  in  the  article,  the 
burden  of  proving  that  he  did  not  sell  the  article  "  as  unadul- 
terated," and  that  "  he  did  not  know  the  same  to  have  beea 
mixed  with  any  other  substance,  with  intent  fraudulently  to 
increase  its  weight  or  bulk." 

The  magistrate  was  of  opinion  that  in  law  it  was  necessary 
on  the  part  of  the  appellant  to  prove  that  the  butter  when  sold 
was  represented  as  unadulterated,  and  that  it  was  also  necessary 
for  the  appellant  to  prove  that  the  respondent  knew  that  the 
butter  had  been  mixed  with  some  other  substance,  with  intent 
fraudulently  to  increase  its  weight  or  bulk.  The  magistrate, 
therefore,  without  calling  upon  the  respondent  for  his  defense, 
dismissed  the  summons. 

The  questions  of  law  were  :  1.  Whether  it  was  necessary  for 
340]  the  *appellant  to  prove  that  when  the  butter  was  bought 
it  was  represented  to  be  sold  as  unadulterated.  2.  "Whether  it 
was  necessary  for  the  appellant  to  prove  that  the  respondent 
knew  that  the  butter  had  been  mixed  with  some  other  sub- 
stance, with  intent  fraudulently  to  increase  its  weight  or  bulk. 

If  the  opinion  of  the  court  be  in  the  affirmative  upon  either 
of  the  questions,  the  dismissal  was  to  stand  affirmed ;  if  other- 
wise, the  case  was  to  be  remitted  to  be  reheard.  Milward,  Q.C., 
for  the  appellant.  The  magistrate  was  wrong  on  both  points. 
The  information  was  under  the  second  clause  of  s.  2  of  85  &  86 
Vict.  c.  74 ;  and  no  express  declaration  was  necessary  at  the 
time  of  sale  that  the  article  was  unadulterated;  the  mere  sale 
of  an  article  like  butter  as  "  butter,"  is  "  selling  as  unadul- 
terated." The  act  recites  that  the  practice  of  adulterating 
articles  of  food  and  drink  requires  to  be  repressed  by  more 
eftectual  laws ;  and  it  incorporates,  by  s.  4, 23  k  24  Vict.  c.  84; 
and  8.  2  of  the  new  act  is  merely  a  re-enactment  of  s.  1  of  the 
other  act,  leaving  out  in  the  second  clause  as  "  pure  or"  before 
unadulterated,  and  "  or  not  pure,"  after  adulteration.  But  s.  8 
is  a  totally  new  enactment,  and  is  intended,  whatever  it  means, 
to  create  another  offense  altogether,  in  addition  ;  and  it  has  no 
bearing  whatever  on  s.  2.    It  cannot,  as  the  magistrate  seems 
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to  have  thought,  have  been  intended  to  have  any  operation  on 
9.  2;  for  if  it  had,  it  would  entirely  override  it,  and  the  act,  so 
fur  from  making  the  law  more  effectual  for  repressing  adultera- 
tion, would,  in  fact,  render  a  conviction  impossible. 

Segar,  for  the  respondent.  The  new  act,  while  intending  tc 
repress  adulteration,  is  careful  of  the  honest  tradesman,  and  i1 
may  well  have  been  intended  to  render  knowledge  in  all  casea 
necessary;  and  thus  looked  at,  it  will  be  seen  that  s.  8  was 
meant  to  define  adulteration,  rendering  knowledge  necessary  : 
otherwise  an  innocent  retailer  would  be  made  to  suffer  for  tne 
act  of  the  persou  from  whom  he  bought.  It  is  to  be  observed 
that  8.  3  cannot  be  intended  to  create  a  substantive  offense ; 
there  is  no  penalty  attached.  It  cannot  be  meant  that  a  person 
shall  be  guilty  of  an  offense  by  naerely  selling  an  article  which 
turns  out  to  have  been  adulterated  without  his  knowledge. 
There  must,  therefore,  under  *the  second  clause  of  s.  2  be  [341 
an  express  representation  that  the  article  is  unadulterated^  and 
then,  of  course,  the  seller  guarantees  it  is  genuine,  and  must 
suffer  the  consequences  of  his  misrepresentation. 

[QuAiN,  J.,  referred  to  s.  6.] 

Milwardj  Q.C.,  was  not  heard  in  reply. 

Blackburn,  J.  I  think  that  on  both  points  the  magistrate 
was  wrong.  It  appears  that  the  inspector  went  into  the  respond- 
ent's shop  and  asked  for  a  pound  of  butter,  and  something  was 
handed  to  him  across  the  counter,  the  respondent  being  present, 
which  turned  out  to  be  adulterated  butter.  The  magistrate, 
on  two  grounds,  refused  to  convict.  It  appears  evidently  from 
the  statement  in  the  case,  that  he  was  of  opinion  that,  unless 
the  person  selling  the  adulterated  article  said  at  the  time  of 
sale,  "  This  is  unadulterated,^'  he  could  not  be  convicted ;  and 
also  that  it  was  necessary  to  show  that  he  knew  that  the  article 
had  been  mixed  with  some  other  substance  in  order  to  increase 
its  weight  and  bulk.    Now,  the  act,  after  reciting  that  the 

Eractice  of  adulterating  articles  of  food  and  drink  required  to 
e  repressed  by  more  effectual  laws,  by  s.  1  imposes  a  penalty 
of  506.  upon  anv  person  who  willfully  admixes  with  any  article 
of  food  or  drink  any  injurious  or  poisonous  ingredient  to  adult- 
erate it  for  sale.  Then  by  s.  2  it  is  enacted,  that  every  person 
who  shall  sell  an^  article  of  food  or  drink  with  whicn,  to  his 
knowledge,  any  ingredient  injurious  to  health  has  been  mixed, 
and  every  person  who  shall  sell  as  unadulterated  any  article  of 
food  or  drink  which  is  adulterated,  shall  forfeit  a  penalty  not 
exceeding  20?.  So  that,  whereas  the  first  clause  requires  know- 
ledge on  the  part  of  the  seller,  and  makes  it  an  offense  to  sell 
articles  adulterated  so  as  to  be  injurious  to  health,  whether  lut 
represents  them  as  unadulterated  or  not;  the  second  clansg 
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does  not  require  knowledj'e,  but  that  the  seller  ahould  sell  "  an 
unadulterated"  articles  which  are  adulterated;  that  does  not 
necessarily  involve  that  he  should  expreasly  represent  that 
the  article  is  unadulterated,  but  that  be  should  sell  it  in  such  a 
way  as  to  lead  the  buyer  to  auppoae  that  it  is  unadulterated, 
and  he  Soes  this  when  he  sells  a  simple  article  like  butter  by 
name  as  butter.  The  sale  of  an  adulterated  article  as  unadul- 
342]  *terated  may  well  be  made  punishable  without  know- 
ledge on  the  part  of  the  seller,  for  a  very  little  trouble  would 
enable  a  tradesman  to  ascertain,  if  he  wishes  to  avoid  all  dan- 
ger, that  the  articles  he  sella  are  not  adulterated;  or  he  may, 
if  he  likes,  proclaim  that  he  does  not  sell  unadulterated  article^i, 
and  then,  unless  they  are  adulterated  to  his  knowledge  so  as  to 
be  injurious  to  health,  be  will  be  safe.  The  second  ground  on 
which  the  magistrate  refused  to  convict  seems  to  have  arisen 
from  a  mistaken  notion  that  it  was  necessary,  in  order  to  a 
conviction  under  s-  2,  to  show,  under  s.  3,  that  the  seller  knew 
the  article  to  have  been  adulterated  so  as  fraudulently  to  in- 
crease its  bulk  or  weight;  but  this  is  clearly  not  so.  Sect.  3  is 
very  difficult  to  understand,  but  it  is  perfectly  ch-ar  that  it  iloi-s 
nut  mean  to  relax  the  law  as  enacted  in  s.  2  in  favor  of  tlic 
selle/,  but  to  add  another  oftense  to  be  treated  as  adulteration, 
viz.,  the  addition  of  some  foreign  body  so  as  to  increase  the 
bulk  or  weiglit  without  actually  adulterating;  thus,  if  a  in:ni 
fraudulently  inflated  food  so  as  to  contain  great  air  boles  or 
bubbles,  this  might  be  within  the  section:  however,  whatever 
the  section  means,  it  does  not  cut  down  or  in  any  way  qualify 
8,  2.  It  was  intended  to  increase  or  extend,  not  diminish,  the 
seller's  liability.  I  am,  therefore,  of  opinion  that  the  magis- 
trate Went  completely  wrong  on  both  points;  and  the  case 
must  be  remitted  to  him  to  hear  the  information  on  the  merits, 
according  to  the  interpretation  which  the  court  puts  on  the  aet, 
Qdain,  J.  I  am  of  the  same  opinion.  When  a  man  asks 
fur  butter,  and  the  tradesman,  without  more,  sells  him  an  arti- 
cle which  seems  to  be  butter,  the  representation  is  that  the 
article  is  butter,  that  is,  unadulterated  butter,  and  not  adul- 
terated with  dripping,  and  all  or  any  of  the  filthy  ingredients 
suggested  in  the  present  case.  The  sale  of  an  article  by  the 
name  of  butter  is  a  representation  that  it  is  what  the  customer 
""''"•^  for,  viz.,  butter,  and  he  did  not  ask  for  adulterated 
.  It  is  clear  there  need  not  be  an  express  representation. 
:ement  that  the  article  is  unadulterated.  On  the  second 
the  magistrate  seems  to  have  thought  that  b.  3  con- 
a  definition  of  what  was  adulteration  within  the  act. 
lat  would  be  to  strike  the  second  clause  out  of  b.  2  alto-  ■ 
gethcr.     There  is  nut  the  slighcst  pretense  for  such  'a 
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conatraction,  which  would  allow  of  the  sale  of  an  article,  how- 
ever adulterated,  as  long  as  it  was  not  injurious  to  health  and 
had  not  had  its  bulk  or  weight  fraudulently  increased  to  the 
kiioH  ledge  of  the  seller.  The  magistrate,  therefore,  was  clearly 
wrong  on  both  points. 

Archibald,  J.    I  agree  that  the  magistrate  was  wrong  on 
both  points.    This  is  a  most  valuable  and  useful  act,  and  the 
construction  put  upon   it  by  the  magistrate  would  render  it 
almost  a  nullity.    First,  the  magistrate  was  of  opinion  that  the 
respondent  must  have  represented,  that  is,  made  a  statement, 
that  the  butter  was  unadulterated.     But  a  representation  may 
be  made  by  the  language  used  by  the  parties,  coupled  withcir- 
carestances,  without  an  express  statement  that  the  thing  is 
unadulterated.    And  if  a  man  comes  to  a  shop  and  asks  for  a 
simple  article  like  butter  or  sugar,  and  in  consequence  of  his 
request  something  is  handed  to  him  by  a  person  in  the  shop, 
that  is  surely  a  representation  that  the  article  supplied  is  what 
the  customer  asked  for  —  "  butter"  or  **  sugar ;  "  and  the  per- 
son supplying  it  is  selling  '^  as  unadulterated  ah  article  of  food 
or  drink."    It  is  to  be  observed  that  the  first  part  of  s.  2  makes 
it  an  offense  to  sell  an  article  knowing  it  to  be  adulterated  so  as 
to  be  injurious  to  health,  whether    he  stated    that  it  was 
adulterated  or  not.    Not  so  under  the  second  clause :   that 
makes  it  an  offense  to  sell  as  unadulterated  an  article  which  is 
adulterated,  whether  the  seller  knew  it  or  not ;  but  then  he  may 
make  himself  safe  by  declaring  the  article  to  be  mixed  with  other 
ingredients,  so  long  as  those  ingredients  are  not,  to  his  know- 
ledge, injurious  to  nealth.     Sect.  6  confirms  this  view.     There 
is  no  qualification  that  when  the  sale  is  shown  to  have  been  with 
knowledge  of  adulteration  the  information  is  to  be  laid,  but  that 
when  any  article  sold  is  found  by  the  analvst  to  have  been 
adulterated,  the  seller  is  at  once  to  be  called  upon  to  answer  ^ 
for  the  sale.    The  act  was  intended,  in  fact,  to  secure  all  per- 
sons an  unadulterated  article  when  they  buy  it  as  unadulterated. 
That  8.  3  was  intended  to  cut  down  the  operation  of  s.  2  appears 
to  me  entirely  untenable.     There  might  be  a  doubt  whether, 
where  a  substance  was  not  chemically  combined  nor  mixed  with 
the  article,  there  was  an  adulteration,  and  it  was  intended  to 
bring  a  mere  ai^ition  of  a  foreign  substance  *with  intent  [344 
fraudulently  to  increase  the  weight  or  bulk  within  the  offense 
of  adulteration,  without  in  any  way  cutting  down  s.  2. 
Pee  Curiam:  Oxse  to  be  remitted  with  the  opinion  cf  the  court  for 
re-hearing;  costs  in  this  court  to  abide  the  event. 

Attorneys  for  appellant :   Veiin  ^  Son^  for  Bayner,  Liverpool. 
Attorneys  for  respondent:    Vizardj  Crowder,  ^  Co.yfor  Yates  J* 
Martin,  Liverpool. 
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[Law  Reports,  8  Qu«en*s  Bench,  3i>2.] 
May  31, 1873. 

352]      *Brooke,  Appellant ;  Shadg ate,  Respondent. 

WeigJiU  and  Measures  —  22  d  23  VieL  c.  56  «.  3  —  LigJU  and  unjust  Weights 

Bj  B.  8  of  22  &  23  Vict.  c.  56,  it  shaH  be  lawful  for  ever  inspector  of  weig-Iits 
and  measures,  at  all  reasonable  times,  to  inspect  all  beams,  scales  and  balances^, 
and  weights  and  measures  in  tlie  possession  of  any  person  selling,  offering,  or 
exposing  for  sale  any  goods  on  any  ground  or  in  any  public  streets.  .  '.  ;  and  if 
upon  such  inspection  any  such  beams,  scales  or  balances,  or  weights  and  measures 
shall  be  found  light  or  unjust,  or  otherwise  contrary  to  the  provisions  of  this  act 
and  5  &  6  Wm.  4,  c.  63,  or  if  any  fraud  be  willfully  committed  in  the  using  thereof, 
the  same  shall  be  liable  to  be  seized  and  forfeited,  and  the  person  using  or  hav- 
ing the  same  subject  to  a  penalty. 

The  appellant  had  in  his  possession  ti  spring  balance  which  on  inspection  was 
found  to  be  incorrect  and  unjust,  inasmuch  as  it  gave  seventeen  ounces  to  the 
pound  weight  avoirdupois,  beinpr  one  ounce  against  the  seller,  and  he  was  con* 
victed  on  the  ground  that  the  balance  could  have  been  used  for  the  purfnee  of 
buving  as  well  as  selling : 

beld^  that  the  above  section  was  intended  to  prot«:t  the  public  a^inst  persons 
selling,  and  did  not  apply  to  the  case  of  a  seller  using  a  balance  unjust  to  him- 
self, and  that  therefore  the  conviction  was  wrong. 

Case  stated  by  justices  of  Kent,  under  20  &  21  Vict.  c.  43, 
An  information  was  preferred,  under  s.  8  of  22  &  28  Viet. 
353]  *c«  56  (*)>  '^y  *^®  respondent,  an  inspector  of  weights  and 
measures,  against  the  appellant,  charging  that  the  respondent, 
on  the  7th  of  September,  1872,  at  the  parish  of  East  Farleigh, 
inspected  certain  beams,  scales  and  balances,  and  weights  in 
the  possession  of  the  appellant,  who  was  selling,  offering,  and 
exposing  for  sale  certain  goods,  to  wit,  pork,  bacon  and  cheese, 
in  a  certain  public  thoroughfare  there,  and  that  upon  such  in- 
spection and  examination  he  found  that  the  appellant  then  an<l 
there  had  in  his  possession  a  certain  weighing  machine,  to  wit 
a  spring  balance,  which  was  incorrect  and  unjust. 

Upon  the  hearing  it  was  proved,  on  the  part  of  the  respondent, 
that  on  the  7th  of  September,  1^72,  he  found  the  appellant  with 
a  horse  and  cart  on  the  highway,  in  the  parish  of  East  Farleigh, 
within  his  jurisdiction.     The  cart  was  laden  with  pork,  bacon, 

(^  23  &  23  Vict.  c.  56,  8.  3 :  It  shall  weights  or  measures  shall  be  found  light 

be  lawful  for  every  inspector  of  weights  or  unjust,  or  otherwise  contrary  to  the 

and  measures,  or  other  person  or  persons  provisions  of  this  act  or  the  hereinbefore 

duly  appointcKl  to  inspect  weights  and  recited  act  (5  &  6  Wm.  4.  c.  63).  or  if 

lueasares,  at  aU  reasonable  times  to  in-  any  fraud  be  willfully  committed  in  th«' 

spect  all   beams,  scales  and  balances,  using  thereof,  the  same  shall  be  liable 

and  weights  and  measures  in  the  pos-  to  be  seized  and  forfeited,  and  the  ]>er- 

sesaion  of  any  person  selling,  offering,  son  or  persons  using  or  having  in  his 

or  exposing  for  sale  any  goixis  on  any  or  her  possession  any  such  false  or  uu- 

open  ground  or  in  any  public  street,  just  beams,  scales  or  balances,  or  light 

lane,  thoroughfare,  or  other  o|>en  plare;  or  unjust  weights  or  measures,  shall  be 

and  if  upon  s^uch  inspection  or  exaniiua-  liable  to  any  i>enalty  not  exceeding  five 

tiun  any  such  beams,  M-ales  or  Ini lances,  p^ninils. 
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and  cheese  which  the  appellant  Was -sellingy  yflering,  and  ex- 
posing for  sale  on  the  highway.  The  jrespoiiiiGitj;  then  pro- 
ceeded to  examine  a  weighing  machine  called'a  spring  balance, 
which  the  appellant  had  mhis  possession,  and  whicli'wu.rT^Bing 
used  by  him  for  the  purpose  of  weighing,  or  selling  the  befbre- 
nieutioned  articles  of  food ;  and  on  its  being  tested,  the  respond- 
ent found  that  the  spring  balance  was  incorrect  and  unjust, 
inasmuch  as  it  gave  seventeen  ounces  to  the  pound  weight 
avoirdupois,  being  an  ounce  against  the  seller  and  in  favor  of 
the  purchaser;  and  upon  ascertaining  this  fact,  he  at  once  seized 
the  spring  balance. 

On  the  part  of  the  appellant  it  was  contended  that  the  statute, 
being  intended  for  the  protection  of  the  public,  could  apply 
only  to  cases  in  which  the  balance  was  in  favor  of  the  party 
using  it,  and  could  not  apply  to  cases  where  the  only  result  of 
using  the  *balance  on  a  safe  was  a  benefit  to  the  pur-  [354 
chaser,  for  whose  protection  the  statute  was  framed ;  and  that 
the  appellant  intended  and  committed  no  fraud.  The  justices, 
finding  that  the  balance  could  have  been  used  for  the  purpose 
of  buying  as  well  as  selling,  and  whilst  it  was  in  the  possession 
of  a  person  trading  under  the  circumstances  stated  was  in  fact 
incorrect  and  unjust,  were  of  opinion  it  was  liable  to  be  seized, 
although  no  fraud  on  the  public  was  intended  to  be  committed 
by  the  appellant;  and  that  the  evidence  given  before  them 
brought  the  case  within  the  operation  of  s.  8  of  22  &  23  Vict.  c. 
56,  and  the  5  &  6  Wm.  4,  c.  63,  incorporated  therewith,  and 
convicted  the  appellant.  The  question  for  the  opinion  of  the 
court  is,  whether  the  spring  balance  was  liable  to  be  seized, 
and  the  appellant  liable  to  be  convicted. 

Gibbons  y  for  the  appellant.  The  justices  have  negatived  fraud, 
and  the  appellant  cannot  be  found  guilty  of  committing  an 
offense  against  himself.  Sect.  3  of  22  &  23  Vict.  c.  56,  only 
applies  to  the  case  of  persons  selling  by  unjust  weights  and 
measures ;  the  act  of  which  the  appellant  was  guilty  is  not  within 
the  mischief  of  the  enactment.  In  Can  v.  Stringer  (')  the  scales, 
by  the  removal  of  an  appendage,  might  at  any  time  be  mode 
unjust  against  the  buyer. 

The  court  then  called  upon 

JBarroir,  for  the  respondent.  Fraud  is  not  a  necessary  ingredient 
to  constitute  the  ofiense.  Here  the  appellant  had  in  his  pos- 
session an  unjust  weight,  and  was  therefore  liable  to  be  con- 
victed. It  is  contrary  to  the  provisions  of  5  &  6  Wm.  4,  c.  63, 
that  any  weighing  machines  shall  be  incorrect;  and  if  the  22  & 
23  Vict.  c.  56,  and  5  &  6  Wm.  4,  c.  63,  are  read  together,  the 
appellant  was  rightly  convicted.    By  s.  28  of  the  Act  of  Wm.  4, 

0)  Law  Rep.,  3  Q.  B.,  483. 
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•  « 


any  person  wJip'.shVl  have  in  his  possession  a  steelyard,  or 
other  wejghjp^tliachine,  which  shall  on  examination  be  found 
incQr/ect,*;on  ©ffeerwise  unjust,  is  liable  to  a  penalty.  These 
\vo;S[is^ai^  large  enough  to  include  the  present  case. 

Blackburn,  J.  Sect.  28  of  5  &  6  Wm.  4,  c.  63,  applies  to 
355]  *the  sale  of  goods  in  shops,  stores,  and  warehouses ;  it 
lias  no  application  to  the  present  case,  which  is  a  sale  of  goods 
on  open  ground  or  in  streets.  The  argument  on  behalf  of  the 
respondent  is  untenable.  The  provisions  of  s.  3  of  22  k  23 
Vict.  c.  56,  are  to  protect  the  public  against  persons  selling 
goods;  there  is  no  provision  made  for  the  very  unusual  case  of 
a  buyer  taking  his  own  weights  and  measures  to  weigh  goods 
which  he  purchases,  and,  by  means  of  light  and  unjust  weights 
and  measures,  cheating  the  seller.  The  conviction  cannot  be 
upheld. 

QuAiN,  J,  Section  3  clearly  only  contemplates  the  case  of 
the  seller  using  light  and  unjust  weights  and  measures.  This 
case  is  not  within  that  enactment.    Judgment  for  the  appellant. 

Attorneys  for  appellant :  Harris  ^  FincK 
Attorneys  for  respondent :  Palmer^  Bull  ^  Fry, 
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June  23, 1873. 

Stewart  and  Others  v.  The  West  India  and  Pacific  Steamship 

Company.* 

Ship  and  ShipptJig —  General  Average — Lass  to  Cargo  by  Water  let  into  Ship  to 
extinguish  Mre  —  Construction  of  BUI  of  Lading  —  '*  Average,  if  any,  to  head- 
justed  according  to  British  Custom" 

Plaintiff  shipped  bark  on  board  defendants'  general  ship,  under  a  bill  of  lading, 
from  Santa  Martha  to  London,  by  which  average,  if  any,  was  to  be  adjusted 
according  to  British  custom.  When  the  ship  was  about  to  sail  a  fire  broke  out 
in  the  forehold,  and  a  hole  was  cut  in  the  side  of  the  ship,  and  her  fore  com- 
partment belnf^f  thereby  filled  with  water,  the  fire  was  extinguished.  If  this 
course  had  not  been  adopted  the  cargo  on  board  would  in  all.  probability  have 
been  destroyed,  and  the  ship  seriously  damaged.  The  plaiutifiTs  bark  was 
destroyed  by  the  water  poured  into  the  ship. 

In  an  action  for  general  average  contribution  in  respect  of  the  destruction  of 
)»laintiffs'  bark,  it  was  found,  in  addition  to  the  above  facts,  that  it  is  the  practice 
of  British  average  adjusters  to  treat  a  loss  so  caused  as  not  a  general  average 
loss: 

Hdd  (affirming  the  Judgment  of  the  Queen's  Bench),  tliat,  whether  or  not  the 
loss  was,  according  to  the  general  law  of  England,  tlie  subject  of  general  average 
contribution,  plaintifT,  by  the  terms  of  the  bill  of  lading,  had  made  the  admitted 
practice  of  British  average  adjusters  part  of  the  contract,  and  he  was  bound  by 
it,  even  if  different  from  British  law. 

Error  from  the  judgment  of  the  Court  of  Queen's  Bench,  for 
the  defendants  on  a  special  case  (ante,  p.  88). 

♦Affirming  4  Eng.  Rep.,  239. 
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June  17.     Butt^  Q.C.  (Wilkins  with  hira),  for  the  plaintiffs. 

Milwardy  Q.C.  {R,  G.  Williams  with  him),  for  the  defendants. 

The  arguments  and  authorities  cited  were  the  same  as  in  .the 
court  below.  Cur,  adv.  vulL 

June  27.  The  judgment  of  the  Court  (Kelly,  C.B.,  Martin 
and  Cleasby,  BB.,  Brett,  Grove,  and  Denman,  JJ.),  was  de- 
livered by  Brett,  J.  If  it  were  necessary  in  this  case  to  de- 
termine whether  the  destruction  of  merchandise  by  water, 
thrown  upon  it  in  the  course  of  throwing  water  to  extinguish 
a  fire  which  is  burning  other  merchandise  in  the  same  ship,  is 
the  subject  of  general  average,  we  should  desire  further  time  to 
consider  a  question  *which  is,  no  doubt,  of  great  impor-  [363 
tauce,  and,  upon  which  we  know  of  no  direct  authority  in  the 
law  of  this  country. 

But  the  bill  of  lading,  which  in  express  terms  provides  that 
"  average,  if  any,  is  to  be  adjusted  according  to  British  custom," 
appears  to  us  to  admit  of  no  other  construction  than  that 
which  has  been  put  upon  it  by  the  Court  of  Queen's  Bench. 
The  custom  or  usage  prevailing  among  average  staters  in  Eng- 
land is  uniform  and  invariable,  that  goods  thus  damaged  or 
destroyed  are  not  brought  into  account  in  an  average  adjust- 
ment. We  a^ree  with  the  court  below,  that  the  phrase  "  British 
custom,"  in  this  bill  of  lading  was  intended  to  refer,  and  upon 
a  true  construction  does  refer,  to  this  custom  or  usage,  even  if 
it  be  different  from  the  British  law,  a  point  which  in  this  case 
we  do  not  determine.  The  judgment  of  the  Court  of  Queen's 
Bench  must  therefore  be  affirmed.  Judgment  affirmed. 

Attorneys  for  plaintiffs :  Milne^  Riddle^  Sr  MeUor. 
Attorneys  for  defendants :  Chester  ^  Vrqukart^  for  Haigh  ^ 
Co.,  Liverpool. 

[Law  Reports,  8  Qaeen's  Bench,  868.] 
June  3, 1873. 

♦Thomas  v.  Sylvester  and  Others.  [368 

Action-^ Debt— SerU-eharge  in  Fee-^Real  AcHonS  d  4  Wm.  4  c.  27,  s.  36. 

m 

Since  the  abolition  of  real  actions  by  3  &  4.  Wm.  4,  c.  27,  s.  86,  an  action  of 
debt  will  lie  for  the  recovery  of  a  rent-charpfe  in  fee. 

Declaration,  that  the  plalntiflT,  being  emxed  in  fee  of  certain  messnagefl.  granted 
them  by  indenture  to  C,  subject  to  the  payment  to  the  plaintiff,  his  heirs  and 
assigns,  of  a  rent-charge,  and  C  covenanted  to  pay  the  rent-charge ;  that  after- 
wards all  the  estate  of  G  vested  in  the  defendant,  who  did  not  pay  the  rent- 
charge  : 

IlSd,  on  demurrer,  that  the  declaration  was  good :  for  that  the  reason  wliy 
an  action  of  debt  would  not  formerly  lie  for  a  rent  charge  in  fee  was,  that 
there  was  a  higher  remedy  by  real  action  ;  but  that  higher  remedy  having  been 
alK>lished  by  3  &  4  Wm.  4,  c.  27,  B.  36,  the  present  remedy  by  action  of  debt  was 
malolainable. 
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Declaration  :  That  the  plaintiff,  being  seized  in  fee  of  cer- 
tain messuages  and  hereditaments  situate,  &c.,  by  indenture 
l>earing  date  the  15th  of  January,  1870,  made  by  and  between 
the  plaintiff  of  the  one  part,  and  one  David  Cotter  of  the  other 
part,  granted  and  conveyed  the  messuages  and  hereditaments 
(subject  to  and  charged  and  chargeable  with  the  payment  for- 
ever to  the  plaintiff,  his  heirs  and  assigns,  of  a  certain  j^earlj' 
rent-charge  of  2^.  85.  6d.  payable  out  of  each  of  the  said  messu- 
ages and  hereditaments  on  the  24th  of  June. and  the  21st  of 
December  in  each  year),  unto  and  to  the  use  of  Cotter,  his 
heirs  and  assigns;  and  Cotter  in  the  indenture  covenanted  for 
himself,  his  neirs,  executors,  and  administrators,  that  he,  his 
heirs,  executors,  administrators,  or  assigns,  would  pay  unto  tlie 
plaintiff,  his  heirs  or  assigns,  the  yearly  rent-charge  on  the  days 
aforesaid.  That  afterwards  all  the  estate  of  Cotter  in  the  pro- 
mises became  vested  in  the  defendants;  and  while  the  estate 
was  so  vested  in  the  defendants,  to  wit,  on  the  24th  of  June, 
1871,  the  rent-charge  accrued  due  and  became  and  was  payable 
from  the  defendants  to  the  plaintiff;  yet  the  defendants  did  not 

Ely  the  same,  and  the  same  remains  wholly  due  and  unpaid, 
emurrer  and  joinder  in  demurrer. 

H.  T.  ColCy  Q.C.,  in  support  of  the  demurrer,  argued  that  the 
369]  ^covenant  was  personal,  and  did  not  run  with  the  land. 
It  is  unnecessary  to  state  the  argument  on  this  point  owing  to 
the  view  the  court  took  of  the  case. 

C.  Boweriy  contrd.  The  question  is,  whether  an  action  of 
debt  will  lie  for  a  rent-charge  in  fee  created  by  deed.  The 
point  was  raised,  but  not  decided  in  Varley  v.  Leigh  (^).  In 
that  case  the  defendant  was  the  grantee  of  a  piece  of  land 
charged  with  the  payment  of  a  chief  rent  to  the  overseers  of 
the  poor;  the  conveyance  was  made  pursuant  to  certain  acts 
of  parliament,  and  contained  a  covenant  by  the  defendant  to 
pay  the  chief  rent.  The  Court  of  Exchequer  gave  judgment 
for  the  plaintiff  in  an  action  of  debt,  on  the  ground  that  the 
defendant  was  bound  by  his  covenant  to  pay  the  chief  rent;  it 
was  further  argued  that  debt  lay,  inasmuch  as  3  &  4  Wm.  4,  c. 
27,  8.  36,  had  abolished  real  actions,  and  Pollock,  C.  B.,  said, 
"  I  should  be  prepared  to  adopt,  if  necessary,  the  reason  that, 
now  there  is  no  remedy  by  action  real  for  the  recovery  of  a 
rent  in  fee,  there  ought  to  be  a  remedy  by  action  of  debt." 
Rolfe,  B.,  did  not  assent  to  this ;  but  Erie,  C.  J.,  in  Dodds  v. 
Thompson  (*)  appears  to  have  held  the  same  view  as  Pollock, 
C.B.  Formerly  the  law  would  not  suffer  a  real  injury  to  be 
remedied  by  an  action  that  was  merely  personal :  3  Bl.  Com. 

O  2  Ex.,  446 ;  17  L.  J.  (Ex.),  289.  (•)  Law  Rep.  1  C.  P.,  at  p.  187. 
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232.  la  Webb  v.  Jiggs  Q  it  was  admitted  that  at  common  law 
an  action  of  debt  would  not  lie  for  a  rent  or  annuity  in  fee,  in 
tail,  or  for  life  while  it  continued  a  freehold  interest :  for  this, 
Com.  Dig.  Debt  (A.  6,  7),  id.  (B.)  and  1  Rol.  Abr.  694,  G.,  pi. 
1,  were  cited.  To  recover  a  freehold  rent  a  person  entitled 
thereto  must  have  availed  himself  of  his  real  action ;  but  when  the 
freehold  ceased  to  exist,  for  instance,  where  a  life  estate  termi- 
nated, any  arrears  might  be  recovered  by  an  action  of  debt. 
Thus  "  a  man  makes  a  lease  for  life  rendering  rent;  the  rent  is 
arrear;  the  lessor  dies;  the  executors  during  the  life  of  the 
tenant  for  life  shall  not  have  an  action  of  debt,  but  after  the 
estate  for  life  determined  the  action  shall  be  maintainable" : 
OgnePs  Case.  (*)  This  proposition  is  supported  by  Sharp's  Case 
cited  in  OgneVs  Case  (')  The  facts  in  that  case  were,  that  a 
rent-charge  was  *granted  by  deed  to  a  feme  sole  for  life;  [370 
the  rent  was  arrear ;  the  woman  took  Sharp  to  husband ;  the 
rent  was  again  arrear;  the  wife  died.  Sharp  brought  an  action 
of  debt  against  the  defendant  heir  of  the  grantor  (tenant  of  the 
land  charged)  for  all  the  arrearages  as  well  before  as  after  mar- 
riage, and  it  was  resolved  that  for  the  arrearages  incurred  before 
the  marriage  the  huaband  had  no  remedy  by  the  common  law ; 
bat  for  the  arrears  incurred  during  the  marriage  he  mi^ht  have 
an  action  of  debt  at  the  common  Taw.  These  authorities  show 
that  where  the  remedy  by  real  action  was  no  longer  enforceable, 
that  is,  when  the  freehold  interest  ceased,  the  personal  remedy, 
that  is,  an  action  of  debt,  was  maintainable.  By  analoory  to 
this  rule  of  the  common  law,  now  that  real  actions  are  abolished, 
an  action  of  debt  is  maintainable  even  when  the  freehold  inter- 
est exists. 

[Blackburn,  J.  In  OgneVs  Case,  (')  a  reference  is  made  to 
Fitzherbert,  Nalura  Breviurriy  p.  121.  In  note  (d)  to  that  pas- 
sage Sir.  W.  Leving's  Case  is  mentioned,  26  Ed.  3,  64,  and 
given  as  follows:  "A  grants  a  rent  to  B  for  life  out  of  the 
manor  of  C,  and  afterwards  enfeoffs  D  of  the  manor,  who 
takes  Qt  to  husband,  and  then  B  dies,  and  his  executors  bring 
debt  against  G,  and  adjudged  1.  That  for  all  arrears  incurred 
after  the  coverture  debt  lies  against  the  husband,  or  if  he  were 
dead  against  his  executors;  but — 2.  For  all  arrears  incurred 
before  the  coverture  the  action  shall  be  brought  against  the  hus- 
band and  wife.     See  10  Hen.  6, 11, 12,  accordant."] 

H.  T.  OoUj  Q.C.,  in  reply.  In  Sir  W.  Leving's  Case  and  also 
in  OgneTs  Case  (*),  and  in  the  other  cases  cited  in  that  case,  the 
freehold  estate  had  ceased  to  exist;  in  the  present  case  the  free- 
hold estate  is  not  destroyed.    Debt  will  not  lie  for  a  rent-charge 

O  4  M.  &  S.,  118.  O  4  Co.  Rep..  49  b. 

O  4  Co.  Bep.,  at  p.  61  a.    See  post,  p,  372.  n.  (>).       O  4  Co.  Rep.,  48  b. 

6  £no.  Rep]  14. 
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in  fee ;  if  there  is  any  remedy  at  all  against  the  assignee  of  the 
grantor  it  is  by  .distress. 

Blackburn,  J.  I  think  the  only  question  which  it  is  neces- 
sary to  decide  is,  whether  the  plaintiff,  the  grantee  of  th«?  rent- 
charge,  is  entitled  to  compel  the  terre  tenants  to  pay  it  by  Ji 
personal  action.  I  may  remark  that  the  indenture  may  bo 
regarded  as  containing  a  grant  in  fee  of  a  rent-charge  under 
371]  the  Statute  of  Uses,  *and  that  a  rent  having  been 
duly  created,  debt  will  lie.  Under  the  old  law  the  remedy  to 
recover  a  freehold  rent  was  by  real  action,  and  as  long  as  the 
freehold  continued  debt  could  not  be  maintained;  but  when 
the  freehold  estate  came  to  an  end,  then,  inasmuch  as  a  real 
action  could  no  longer  be  brought,  debt  would  lie  at  the  suit 
of  the  person  entitled  to  the  rent-charge.  Thus  where  a  rent 
was  granted  for  life  the  only  remedy  was  by  real  action,  but 
when  the  life  had  dropped  debt  was  maintainable.  Leving^s 
Case^  cited  in  a  note  to  Fitzherbert,  Natura  Brevium^  p.  121,  is 
a  distinct  authority  that  where  a  rentcharge  for  life  had  been 
created,  issuing  out  of  a  manor  which  was  afterwards  conveyed 
to  an  assignee,  and  the  rent-charge  became  in  arrear,  an  action 
of  debt  would  lie  against  the  assignee  of  the  manor  upon  tli<! 
expiration  of  the  life  estate,  when,  according  to  the  old  law,  a 
real  action  could  no  longer  be  brought  to  recover  the  arrears 
Leving*s  Case  is  important,  as  showing  that  the  action  of  deiit 
is  maintainable  against  an  assignee,  and  it  is  precisely  in  point 
in  the  present  case,  where  the  plaintiff  seeks  to  recover 
the  rent  charge  against  the  assignees  of  the  land.  If  the 
present  case  had  occurred  before  the  passing  of  3  &  4  Wm.  4. 
c.  27,  the  rent-charge  being  in  fee,  the  plaintiff  would  have  been 
driven  to  a  real  action  to  recover  it  But  the  legislature  having 
by  that  act  abolished  real  actions,  we  have  to  consider  the 
question,  whether  we  must  not  apply  the  principle  of  the 
common  law  to  the  present  case.  The  principle  was-,  that,  when 
the  estate  for  life  had  terminated,  an  action  of  debt  for  arrearages 
would  lie.  It  seems  to  me  to  follow;,  upon  a  similar  principle, 
that  when  the  real  action  has  been  abolished  the  grantee  of  a 
rent-charge  in  fee  may  maintain  an  action  of  debt  against  the 
ierre  tenant  and  this  was  the  opinion  of  Pollock,  C.B.,  in 
VarUy  v.  Leigh  (*),  thouo^h  that  opinion  was  not  necessary  to  the 
decision,  and  Rolfe,  B.,  did  not  concur.  The  authorities  brought 
before  us,  however,  were  not  cited.  I  think  that  real  actions 
being  now  abolished,  debt  will  lie ;  and  that  the  authorities  show 
that  it  will  lie  against  the  assignee  of  the  land  as  well  as  against 
the  original  grantor. 

This  is  not  a  question  of  a  covenant  running  with  the  land, 
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bnt  *whether,  where  there  is  a  rent  in  fee  issuing  out  of  [372 
land,  the  owner  of  the  rent  may  not  sue  the  ierre  tenant  in  debt, 
although  the  terre  tenant  was  not  the  original  grantor.  It  seems  to 
me  that,  according  to  authority,  reason,  and  justice,  he  may 
maintain  the  action. 

QuAiN,  J.  I  am  of  the  same  opinion.  The  distinction  in  the 
old  books  appears  to  be  this :  If  a  rent  were  granted  for  years 
debt  would  lie,  but  if  it  were  granted  in  tail,  or  for  life,  debt 
would  not  lie  for  arrears  until  after  the  freehold  had  determined  ; 
but  when  the  freehold  had  determined  then  debt  would  lie,  and 
the  reason  assigned  was  that  the  freehold  remedy  must  be  pur 
sued,  because  the  law  did  not  suffer  a  real  injury  to  be  remedied 
by  an  action  merely  personal.  Putting  aside  the  remedy  by 
real  action,  would  debt  have  lain  against  an  assignee  who  is  in 
possession  of  the  same  estate  in  the  land  as  the  grantor  of  the 
rent?  That  appears  to  be  decided  in  Sir  W.  JLoringe^s  Ouse^ 
cited  in  OgneVs  Case  (')  thus:  "A  man  was  grantee  for  life  of 
a  rent  out  of  a  moiety  of  a  manor,  of  which  moiety  a  man  was 
seized  in  right  of  his  wife ;  the  rent  was  in  arrear  when  the 
grantee  died,  and  the  executors  brought  an  action  of  debt 
against  the  husband  only  for  the  arrears.  It  was  resolved :  1. 
That  by  the  death  of  the  grantee  for  life,  the  grant  for  life  was 
turned  into  nature  of  debt  2.  Forasmuch  as  the  husband  took 
the  profits  of  the  land  charged  with  the  rent  when  it  was  arrear, 
lie  only,  without  his  wife,  should  be  charged  with  an  action  of 
debt."  The  action  was  against  the  person  who  is  called  the 
pernor  of  the  land,  provided  he  had. the  same  estate  as  the 
grantor.  I  apprehend  that  the  reason  is  that  the  land  is  the 
debtor,  as  is  stated  by  "Wilson,  J.,  in  Mills  v.  Aurlol  (^).  If  -a 
man  comes  into  possession  of  land  as  tenant  in  fee,  he  is  the 
pernor  of  the  profits  of  the  land,  and  was  liable  to  a  real  action 
for  the  non-payment  of  a  rent- charge  created  by  a  former  tenant 
in  fee  ;  if  this  be  so,  since  real  actions  are  abolished,  an  action 
of  debt  will  lie. 

*I  agree  it  is  not  necessary  to  go  into  the  question  [373 
whether  the  covenant  runs  with  the  land. 

Archibald,  J.  I  also  agree  in  thinking  there  is  no  necessity 
to  consider  the  question  in  what  cases  covenants  run  with  the 
land.  It  seems  to  me  to  be  a  question  of  remedy.  When  we 
enter  into  the  reasons  why  debt  would  not  lie  for  the  recovery 
of  the  arrears  of  a  freehold  rent-charge,  it  is  clear  that  there  was 
no  oversight  in  abolishing  real  actions  without  providing  for 
cases  of  this  kind.    The  reason  why  debt  did  not  lie  was  that 

P)  4  Co.  Bap.  at  f.  49  b.    TWs  is  the  fol.  64 ;  fol.  10  of  Maynard'a  edition  of 

cue  dted  bj  Hale  in  bis  note  to  Fitzber-  the  Year  Books,  wbicb  differs  bere  in 

iiert  as  Leving's  Case :  see  ante,  p.  870.  tbe  paping  from  tbe  older  editions. 
It  )•  reported  in  26  Ed.  3,'  T.  T.  pi.  5,       («)  1  H.  Bl.,  at  p.  445. 
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the  law  did  not  suflfer  the  right  injured  to  be  amended  by  an 
action  merely  personal.  It  is  clear  from  Leving's  Case  (*)  that 
where  no  real  action  could  be  brought  debt  would  lie;  und  in- 
asmuch as  the  abolishing  of  real  actions  has  removed  that 
remedy,  I  quite  agree  with  my  Brothers  Blackburn  aird  Quain 
that  in  the  present  case  the  action  of  debt  is  maintainable,  and 
therefore  our  judgment  must  be  for  the  plaintiif. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff:    Woollacott  ^  Leonard. 
Attorneys  for  defendants :  Richards  ^  Walker. 

Q)  Fitzlierbert,  Natura  Brevium  121  note  (d). 


[Law  Reports,  8  Queen's  Bench,  374.] 
Julj  5, 1873. 
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NegotiabU  iMtrument^  Debenture  payable  to  Bearer  ■— Pramisaory  Note-^ 

Custom, 

In  May,  1869,  the  defendant,  a  limited  company  re/Qristered  under  the  act  <>f 
1862,  sold  to  M  a  document  under  the  seal  of  the  company  and  signed  by  two 
directors  and  the  secretary.  It  was  numbered  and  headed  with  the  name  of  the 
company,  and  called  "  Debenture,"  and  proceeded,  *'  The  company  hereby  promise, 
subject  to  the  conditions  endorsed  on  this  debenture,  to  pay  to  the  bearer  100^.  on 
the  Ist  of  May,  1872,  or  upon  any  earlier  day  upon  which  tliis  bond  shall  be 
entitled  to  be  paid  off  according  to  the  conditions,  and  interest  at  8  per  cent  on 
the  1st  of  November  and  the  1st  of  May  in  each  year ;  and  also  a  further  sum  of 
102.  by  way  of  interest  or  bonus  at  the  same  time  as  the  principal  sum  is  paid  off. 
In  witness  whereof  the  common  seal  of  the  company  has  been  affixed  this  9th  of 
May,  1869."  By  the  conditions  endorsed  a  certain  number  of  the  bonds  were  to 
be  drawn  for  twenty-one  days  before  the  days  for  the  payment  of  the  half  yearly 
Interest,  and  any  bond  drawn  was  to  be  advertised  and  paid  off  with  the  interest 
and  bonus  due,  the  bond  being  given  up  and  no  further  interest  being  payable. 

In  July,  1869,  the  bond  was  stolen  from  M.  In  October,  1871,  the  number  of 
thp  bond  was  drawn.  At  the  end  of  1871  the  plaintiff  purchased  the  debenture 
from  S,  who  had  since  absconded.  The  defendants,  having  notice  of  the  robbery, 
refused  to  pay  the  debenture  to  the  plaintiff,  and  he  brought  an  action  in  his 
own  name,  alleging  that  he  was  lawful  bearer  of  the  debenture. 

At  the  trial  it  was  admitted  that  similar  documents  had  been  treated  as  nego- 
tiable ;  it  was  also  admitted  that  the  plaintiff  derived  title  from  the  thief .  but 
tiiejury  found  that  the  plaintiff  had  given  value  for  the  debenture  without  notice : 

Held,  first,  that  the  contract  contained  in  the  conditions  prevented  the  deben- 
ture from  being  a  promissory  note,  even  if  it  had  been  under  hand  only ;  secondly, 
that  it  was  not  competent  to  the  defendants  to  attach  the  incident  of  nesotin- 
bility  to  such  instruments,  contrary  to  the  general  law ;  and  that  the  custom  to 
treat  them  as  negotiable,  being  of  recent  origin  and  not  the  law  merchant,  made 
no  difference,  as  such  a  custom,  though  general,  could  not  attach  an  incident  to  a 
contract  contrary  to  the  general  law.  And  the  plaintiff,  therefore^  could  not 
recover. 

Qi^r«,  whether  an  instrunoiBnt  under  the  seal  of  a  corporation  can  be  a  proiais- 

Bory  note. 
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Declabation,  that  the  defendants  made  their  debenture  in 
the  words  and  figures  following  { 
"  No.  B.  499. 

"The  Credit  Fonci6r  of  England,  Limited,  incorporated 

under  the  Companies  Act,  1862. 
"  100/.  Debenture.  100/. 

"The  Credit  Foncier  of  England,  Limited,  hereby  promise 
♦(subject  to  the  conditions  endorsed  on  this  debenture)  to  [375 
pay  to  the  bearer  the  sum  of  100/.  on  the  Ist  day  of  May,  1872, 
or  upon  any  earlier  day  upon  which  this  bond  shall  be  entitled  to 
be  paid  oft*  or  redeemed,  according  to  the  said  printed  condi- 
tions endorsed  hereon,  such  payment  to  be  made  at  Messrs. 
Smith,  Payne,  &  Smiths,  baukers,  No.  1,  Lombard  street, 
London. 

"And,  subject  to  the  said  endorsed  conditions,  the  Credit 
Foncier  of  England,  Limited,  hereby  further  promise  to  pay  to 
the  bearer  interest  at  the  rate  of  8  per  cent  per  annum  upon 
the  said  sum  of  one  hundred  pounds  hereby  secured,  by  equal 
half-yearly  payments  on  the  Ist  day  of  November  and  the  1st 
day  of  Alay  in  each  year,  according  to  the  coupons  hereto 
annexed,  the  first  of  such  half-yearly  payments  to  be  made  on 
the  Ist  day  of  November,  1869,  and  to  be  continued  half-yearly 
up  to  the  1st  day  of  May,  1872,  unless  this  debenture  shall  bo 
entitled  to  be  paid  off  or  redeemed  upon  any  earlier  day  than 
the  1st  day  of  May,  1872,  in  which  case  the  payment  of  such 
interest  shall  be  made  up  to  such  earlier  day  only. 

"  And,  subject  to  the  said  endorsed  conditions,  the  Credit 
Foncier  of  England,  Limited,  hereby  further  promise  to  pay  to 
the  bearer,  as  and  by  way  of  additional  interest  or  bonus  upon 
the  said  principal  sum  of  100/.  hereby  secured  the  further  sum 
of  ten  pounds,  such  payment  to  be  made  at  the  same  time  and 
place  as  the  said  principal  sum  of  one  hundred  pounds  shall 
become  payable,  accorditig  to  the  tenor  of  this  bond  and  the 
couditious  hereon  endorsed. 

"In  witness  whereof  the  common  seal  of  the  Credit  Foncier 
of  England,  Limited,  has  been  aflBlxed  this  19th  day  of  May, 
1869. 

" Henry  J.  Backer,         r       ^  Directors :   G.  N.  Alfain, 
"Financial  Secretary.  I  ^'  J  A.  T.  Cunningnam." 

[Conditions  printed  on  the  back  :] 

**  Conditions  upon  which  this  debenture  is  issued. 

"L  This  debenture  is  one  of  the  Series  B.  of  debentures  of 
loot  each,  numbered  81  to  1140  inclusive,  issued  by  the  Credit 
Foncier  of  England,  Limited. 
*"2.  The  debentures  of  the  several  scries  amount  to-  [376 
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gether  to  200,000?.,  viz..  Series  A.,  80  dcl)enture8  of  500f. ;  B, 
1060  of  lOOi. ;  C,  740  of  50/. ;  D,  380  of  20/. ;  aud  E,  690 
of  lO;. 

"  3.  The  debentures  will  be  paid  off  or  redeemed  according 
to  the  following  table :  viz.,  40,000f.  ou  the  Ist  of  May  and  the 
Ist  of  November,  1870,  and  on  the  Ist  of  May,  1872. 

"  4.  A  proportionate  number  of  the  debentures  of  each  series 
will  be  drawn  for  redemption  at  each  periodical  drawing. 

"  5.  The  directors  of  the  Credit  Foncier  of  England,  Limited, 
however,  reserve  to  themselves  the  right  to  pay  off  the  whole 
of  the  debentures  at  any  earlier  period  than  those  specified 
above,  on  giving  thirty  days'  notice  by  advertisement  in  a 
London  daily  newspaper  of  their  intention  so  to  do.  Should 
such  right  oe  exercised,  both  the  amount  of  interest  then 
accrued  and  a  bonus  equal  to  10/.  per  cent  on  the  amount 
of  the  debenture  by  way  of  additional  interest  will  be  paid  at 
the  same  time. 

"  6.  The  particular  debentures  to  be  paid  off  on  each  occasion 
will  be  determined  in  the  following  manner :  (a.)  The  drawings 
will  take  place  half-yearly  at  the  office  of  the  Credit  Foncier 
of  England,  Limited,  St.  Clement's  House,  in  the  city  of 
London,  or  other  the  head  office  of  that  company  for  the  time 
being,  in  the  presence  of  a  notary  public  of  the  city  of  London, 
at  least  twenty-one  days  before  the  respective  half-yearly  days 
on  which  the  debentures  are  to  be  paid  oft*  or  redeemed. 
(6.)  Public  notice  of  such  drawing  will  be  given  by  the  company 
at  least  ten  days  previously,  by  advertisement  in  a  Loudon 
daily  newspaper,  {c.)  Forthwith,  after  each  drawing,  notice 
will  be  given  by  advertisement  in  a  London  daily  newspaper  of 
the  numbers  and  amounts  of  the  debentures  drawn  to  be  paid 
off  on  the  next  half-yearly  day  for  redemption.- 

"  7.  A^ll  the  debentures  not  previously  drawn  will  become 
payable  on  the  1st  day  of  May,  1872.  • 

"8.  Every  debenture  is  entitled  to  interest  on  the  j)rincipal 
sum  at  the  rate  of  8  per  cent  per  annum,  payable  on  the  Ist 
day  of  November  ftnd  the  Ist  day  of  May,  the  first  of  such 
payments  to  be  made  on  the  1st  day  of  November,  1869,  and  to 
be  continued  until  the  Ist  day  of  May,  1872,  unless  in  the  mean- 
377]  t^D^®  th®  debenture*  shall  become  entitled  to  be  paid  off 
or  redeemed ;  and  in  that  case  interest  shall  only  be  paid  up 
to  the  day  on  which  the  debenture  is  entitled  to  be  so  paid  oft'. 
At  the  time  of  payment  of  any  coupon  for  interest,  such  coupon 
is  to  be  delivered  up  to  the  company. 

"  9.  Every  debenture,  as  it  becomes  paj-able,  will  be  pjiid  to 
the  bearer,  together  with  a  bonus  by  way  of  additional  interest, 
equal  to  10  per  cent  upon  the  amount  of  the  debenture,  at 
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Messrs.  Smith,  Payne,  &  Smiths,  No.  1,  Lombard  street,  Lon- 
don ;  but  the  person  presenting  it  will  be  required  to  surrender 
it  op  at  the  time  of  payment,  together  with  all  coupons  for 
future  interest  thereon,  as  hereafter  mentioned. 

"  10.  When  any  debenture  is  drawn  or  advertised  to  be  paid 
offer  redeemed,  the  coupons  annexed  to  it,  purporting  to  be 
for  interest  accruing  due  after  the  day  on  which  the  debenture 
is  entitled  to  be  paid  off  or  redeemed,  become  null,  and  must 
be  delivered  up  to  the  company  at  the  same  time  as  the  deben- 
ture itself 

The  declaration  then  stated  that  the  plaintiff'  became  the 
lawful  bearer  of  the  debenture,  and  that  all  conditions,  &e.,  had 
happened  to  entitle  him  to  a  peiibrmance  of  the  promises  of 
the  defendants  and  to  the  payment  of  the  100/.,  etc.,  with  the 
interest,  etc.  Breach,  non-payment.  The  material  plea  was 
that  the  plaintiff  was  not  the  lawful  bearer  of  the  debenture,  as 
alleged.  Issue  joined.  At  the  trial  before  Bramwell,  B.,  at 
the  Summer  Assizes,  1872,  at  Maidstone,  a  verdict  was  found 
for  the  plaintiff,  leave  bein^  reserved  to  move  to  enter  ^the 
verdict  for  the  defendants.  The  facts  proved,  and  the  course 
of  the  trial,  are  fully  given  in  the  judgment  of  the  court.  A 
rule  was  obtained  pursuant  to  the  leave  reserved  to  enter  a 
verdict  for  the  defendants,  on  the  grounds,  first,  that  the  instru- 
ment declared  upon  was  not  negotiable  or  one  where  the  holder 
could  acquire  a  better  title  than  his  transferors;  secondly,  that 
the  instrument,  having  been  drawn  for  payment,  was  overdue, 
and  imputed  notice  to  every  subsequent  taker. 

May  6.  Garth  Q.C.,  and  F.  Turner y  showed  cause. 

PhUJbrick^  in  support  of  the  rule. 

♦The  arguments,  on  the  points  on  which  the  judgment[378 
proceeded,  sufficiently  appear  from  the  judgment  of  the  court.(*) 
In  addition  to  the  cases  noticed  in  the  judgment,  the  following 
were  referred  to  in  the  course  of  the  argument :  Horion  v.  West- 
minster  Improvement  Commissioners  (*);  Lang  v.  Smyth  (*)  Colehan 
V.  Choke  (*) ;  Halford  v.  Cameron's  ify.  Co.  (*)  Burbridge  v.  Man- 
ners (•) ;  Oarlon  v.  Kenealy  (^).  Cur.  adv.  vult. 

0  The  debentare  had  an  impressed  nnder    the   Companies  Act,  1862   (35 

stamp,  marked  simply  "  Two  shiUings  &  26  Vict.  c.  89),  the  AmeDdmeat  Act 

mxpence ;"  and  In  answer  to  an  objec-  of  1867  (30  &  31  Vict.  c.  131),  s.  37, 

tion  that  this  was  not  a  promissory  applied,  and  by  sabs.  2  the  sip^nature 

note  stamp,  counsel  for  the  plaintiff  of  the  directors  made  the  document  a 

observed  that  the  stamp  was  of  saffl-  promissory  note,  binding  on  the  com- 

dent  Talae,  and,  the  stamp  not  beinpf  pany. 

spedally    appropriated,  the    objection  (')  7  Ex.,  780 ;  21  L.  J.  (Ex.),  207. 

was  obviated  by  s.  10  of  55  Geo.  3,  (•)  7  Bing.,  284. 

e.  184.    Aa    to  the    document   being  (')  Willes,  393,  896. 

ttnder   seal,  counsel  for    the  plaintiff  (•)  16  Q.  B.,  442 ;  20  L.  J.  (Q.  B.),  160. 

called  attention  to  it  being  also  signed  (*)  3  Camp.,  193, 194. 

bj  the  directors;  and  they  contended  (^)  12  M.  &  W.,  189. 
that,   the    company   being  registered 
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July  5.  The  judgment  of  the  court  (Blackburn,  Quain,  and 
Archibald,  JJ.)  was  delivered  by  Blackburn,  J,  This  was  an 
action  brought  by  the  plaintiff  in  his  own  name  as  holder  of 
an  instrument  called  a  debenture,  against  the  Credit  Foncier,  a 
company  incorporated  under  the  Companies  Act,  1862.  It 
was  defended  in  the  name  of  the  defendants  by  one  Macken, 
to  whom  the  defendants  had  originally  issued  the  debenture, 
and  who  had  indemnified  the  defendants.  The  instrument  was 
under  the  seal  of  the  company,  countersigned  by  two  directors 
and  the  secretary.  The  form  of  the  instrument,  as  far  as  it  is 
material  to  the  points  we  have  to  decide,  is  as  follows.  It  is 
headed  with  the  name  of  the  company,  "  The  Credit  Foncier 
of  England,  Limited,  incorporated  under  the  Companies  Act, 
1862."  It  is  called  a  debenture,  and  is  numbered  B.  499.  It 
then  proceeds: 

"  The  Credit  Foncier  of  England  hereby  promise,  subject  to  the 
379]  *conditions  endorsed  on  this  debenture,  to  pay  to  the 
bearer  the  sum  of  one  hundred  pounds  on  the  first  day  of  May, 
18^2,  or  upon  any  earlier  day  upon  which  this  bond  shall  be 
entitled  to  be  paid  off  or  redeemed,  according  to  the  said  printed 
conditions  endorsed  hereon,  such  payment  to  be  made  at  Messrs. 
Smith,  Payne,  &  Smiths,  bankers,  No.  1,  Lombard  street." 
(Then  follow  some  stipulations  as  to  interest  and  bonus,  which 
we  need  not  notice).  "In  witness  whereof  the  common  seal 
of  the  Credit  Foncier  of  England,  Limited,  has  been  afiixed 
this  nineteenth  day  of  May,  1869. 
"Heiiry  J.  Backer,  r       ^  "Directors  :  G.  N*.  Alfain. 

"  Financial  Secretary,  [^j  "  A.  T.  Cunningham." 

The  conditions  printed  on  the  back,  as  far  as  material  to 
notice,  are  as  follows :  [The  learned  judge  read  shortly  the  sub- 
stance of  the  conditions  from  the  original  debenture.]  On  the 
trial  before  my  Brother  BramArell  it  appeared  that  in  May, 
1869,  the  defendants  sold  ten  debentures  for  lOOi.  each,  all  in 
the  same  form,  to  Macken.  They  were  numbered  respectively 
B.  489,  490,  491,  492,  493,  494,  497,  498,  499,  and  500.  The 
instrument  sued  upon,  as  already  mentioned,  was  that  numbered 
B.  499.  Macken  never  parted  with  these  debentures.  In  July, 
1869,  his  house  was  broken  into,  and  the  ten  debentures  were 
stolen.  Macken  gave  immediate  notice  to  the  defendants ;  and 
they,  on  his  indemnity,  agreed  to  stop  the  payment  of  the  stolen 
debentures,  and  gave  him  other  debentures,  with  corresponding 
numbers,  in  lieu  of  those  stolen.  In  October,  1870,  the  bond 
numbered  B.  499  was  drawn  as  one  of  those  to  be  paid  off  on 
the  1st  of  Kovember,  1870,  according  to  the  conditions  printed 
on  the  back  of  the  debenture,  and  the  amount  was  paid  to  the 
holder  of  the  substituted  debenture  of  that  number.  In  the  end 
of  1871  the  plaintiff  purchased  the  debenture  sued  upon  from  a 
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person  called  Stanley,  who  has  since  absconded.  The  company 
refused  to  pay  this  debenture  to  the  plaintiff.  This  action  was 
l>rought,  and  Macken,  in  pursuance  of  his  indemnity  *  defended 
the  action  in  the  name  of  the  compan3\ 

*The  question  left  to  the  jury  was,  whether  the  plaintiff  [380 
«cave  value  for  this  debenture  without  notice ;  the  Jury  found  in 
favor  of  the  plaintiff;  and  no  motion  has  been  maae  to  question 
that  verdict.  The  question  of  hiw  reserved  for  this  court  was, 
whether  the  plaintiff  could,  under  such  circumstances,  maintain 
this  action,  it  being  admitted  that  the  debenture  had  been  stolen, 
and  that  the  plaintiff  derived  title  from  the  thief. 

No  evidence  was  given  at  the  trial  as  to  whether  similar  docu- 
ments are  in  practice  treated  as  negotiable,  nor  was  any  express 
admission  made  as  to  this  point;  but  from  my  Brother  Bram- 
welPs  report  we  think  that  we  must  take  it  to  have  been  tacitly 
admitted  at  the  trial  that  they  are  so  treated,  and  we  must  in 
this  case  assume  that  this  admission  is  correct.  As  instruments 
of  this  kind  have  only  come  into  use  within  the  last  few  years, 
a  custom  or  usage  to  treat  them,  as  negotiable  can  only  have 
begun  recently  ;  but  we  must,  in  deciding  this  case,  proceed  on 
the  assumption  that  they  have  acquired  whatever  degree  of 
negotiability  can  be  created  by  any  such  recent  custom  of  trade. 
As  we  proceed  entirely  on  this  aumission,  it  is  not  to  be  taken 
in  any  future  case  that  any  custom  was  in  this  case  established. 

The  general  rule  is  not  disputed  that  a  chose  in  action  can- 
not be  transferred  at  law  at  all,  but  that  in  equity  it  may  be 
assigned,  though  the  action  at  law  must  be  brought  by  the  as- 
signee in  the  name  of  the  original  contractee,  in  this  case 
Alacken.  Equity  will  compel  the  contractee,  if  he  has  assigned 
the  contract,  to  allow  his  name  to  be  used  for  this  purpose  on 
an  indemnity  against  costs.  Had  Macken  assigned  this  contract 
to  the  plaintiff,  either  directly  or  through  the  medium  of  inter- 
vening assignees,  the  question,  whether  the  plaintiff  was  able  to 
sue  in  his  own  name,  or  was  obliged  to  sue  in  the  name  of 
Macken,  would  have  been  purely  technical.  But  the  general 
rule,  both  at  law  and  in  equity,  is  that  no  person  can  acquire 
title,  either  to  a  chose  in  action  or  any  other  property,  from  one 
who  has  himself  no  title  to  it;  and  therefore  the  plaintiff  could 
not,  in  equity,  have  compelled  Macken  to  permit  his  name  to 
be  used,  unless,  to  borrow  the  language  of  Tindall,  C.J.,  in 
Drandao  v.  J3amett  (^)^  such  an  instrument  as  this  "  falls  within 
*tliat  description  or  property  to  which  a  good  title  may  [381 
be  acquired  by  a  party  who  takes  it  bona  fide  for  value,  not- 
withstanding any  aefect  of  title  in  the  party  from  whom  it  is 
so  taken."    In  the  present  case  the  plaintiff  has  taken  upon 

O  I  M.  &  G.  at  p.  085. 
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himself  the  burden  of  establishing  both  that  the  property  in  the 
debenture  passed  to  him  by  delivery,  and  that  the  right  to  sue 
in  his  own  name  was  transferred  to  him. 

The  two  propositions  are  very  much  connected,  but  not 
ideulical.  The  holder  of  an  overdue  bill  or  note  may  confer  the 
right  on  the  transferee  to  sue  in  his  own  name,  but  he  conveys 
no  better  title  than  he  had  himself  So  the  assignee  of  a  Scotch 
bond,  which  is  assignable  by  the  law  of  Scotland,  may  sue  in 
his  own  name  in  the  courts  of  this  country:  see  Innes  v. 
Dunlop  (*) ;  but  he  has  not  a  better  title  than  those  from  whom 
he  took  the  bond,  unless,  perhaps,  if  the  contract  is  by  the  law 
of  Scotland  not  merely  assignable  but  also  negotiable.  As  to 
this,  in  Dixon  v.  Bovill  (^),  Lord  Cranworth,  than  lord  chan- 
cellor, in  delivering  the  judgment  of  the  house  of  lords  in  a 
Scotch  case  as  to  iron  scrip  notes,  says,  "  I  have  no  hesitation 
in  saying,  that  independently  of  the  law  merchant  and  of  posi- 
tive statute,  wuthin  neither  of  which  classes  do  these  scrip  notes 
range  themselves,  the  law  does  not,  either  in  Scotland  or  in 
England,  enable  any  man  by  a  written  engagement  to  give  a 
floating  right  of  action  at  the  suit  of  any  one  into  whose  hands 
the  w'riting  may  come,  and  who  may  thus  acquire  a  right  of 
action  better  than  the  right  of  him  under  whom  he  derives 
title/'  But  the  two  questions  go  very  much  together;  and, 
indeed,  in  the  notes  to  Miller  v.  Mace  (*),  where  all  the  autho- 
rites  are  collected,  the  very  learned  author  says :  "  It  may 
therefore  be  laid  down  as  a  safe  rule  that  where  an  instrument 
is  by  the  custom  of  trade  transferable,  like  cash,  by  delivery, 
nnd  is  also  capable  of  being  sued  upon  by  the  person  holding 
it  pro  tempore,  then  it  is  entitled  to  the  name  of  a  negotiable 
instrument,  and  the  property  in  it  passes  to  a  Jona^e  transferee 
for  value,  though  the  transfer  may  not  have  taken  place  in 
market  overt.  But  that  if  either  of  the  above  requisites  bo 
382]  wanting,  i.  e.,  if  it  be  either  not  accustomably  ♦transfera- 
ble, or  though  it  be  accustomably  transferable,  yet,  if  its  nature 
be  such  as  to  render  it  incapable  of  being  put  in  suit  by  the  party 
holding  it  pro  tempore^  it  is  not  a  negotiable  instrument,  nor 
will  delivery  of  it  pass  the  property  of  it  to  a  vendee,  however 
bonafde,  if  the  transferor  himself  have  not  a  good  title  to  it,  and 
the  transfer  made  out  of  market  overt." 

Bills  of  exchange  and  promissory  notes,  whether  payable  to 
order  or  to  bearer,  are  by  the  law  merchant  negotiable  in  both 
senses  of  the  word.  The  person  who,  by  a  genuine  endorse- 
ment, or,  where  it  is  payable  to  bearer,  by  a  delivery,  becomes 
holder,  may  sue  in  his  own  name  on  the  contract,  and  if  he  is  a 

Q)  8  T.  R.,  595.  (»)  1  Smith  L.  C,  at  p.  259, 2d  ed. ;  at 
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bonajule  holder  for  value,  he  has  a  good  title  notwithstanding 
any  defect  of  title  in  the  party  (whether  endorser  or  deliverer) 
from  whom  he  took  it.  The  iirst  question,  therefore,  is  whether 
this  instrument  U  a  promissory  note.  It  is  under  seal,  and 
tlierefore  is  prima  facie  vk  covenant,  not  a  promise;  and  it  is 
ciuite  clear  that  a  covenant  to  pay  money  is  not  negotiable  by 
ihe  custom  of  merchants. 

When  a  corporation  is  established  for  trading  purposes,  it  is 
from  its  nature  capable  of  drawing  a  bill  of  exchange  and  mak- 
ing the  promise  implied  by  law  from  making  a  bill,  and  is  lia- 
ble to  be  sued  in  assumpsit  on  the  bill,  though  a  body  corporate : 
see  Murray  v.  3,isi  India  Co,  (*)  This  is  not  by  virtue  of  any 
statute,  but  from  the  common  law.  But  all  such  bills  of  ex- 
change in  practice  always  have  been  made  under  hand,  by  an 
agent  authorized  to  draw  or  accept  as  the  case  may  be.  The  feast 
India  Company  by  their  secretary,  the  bank  of  England,  as  any 
one  who  looks  at  a  bank  of  England  note  may  see,  make  their 
notes  by  an  agent ;  and  there  is  no  case  in  the  books  where  a 
bill  of  exchange  made  under  seal  has  been  sued  upon. 

The  negotiability  of  promissory  notes  depends,  in  part  at 
least,  upon  the  statute  3  &  4  Anne,  c.  9 ;  and  it  seems  to  have 
been  the  opinion  of  Lord  Justice  Wood,  in  Re  General  Estates 
Co.  0,  and  of  Malins,  V.C,  in  P^  Imperial  Lani  Co.  of  Mar- 
^eiiks  ^'),  that,  inasmuch  as  that  act  enacts  that  promissory 
notes  in  writing  *"  made  and  signed  by  any  person  or  [383 
persons,  body  politic  or  corporate,  or  by  the  servant  or  agent  of 
any  corporation,  banker,  goldsmith,  merchant,  or  trader,  who 
is  usually  intrusted  by  him,  her,  or  them,  to  sign  such  promis- 
sory notes  for  him,  her,  or  them,  whereby  such  person  or 
persons,  body  politic  or  coi'porate,  his,  her,  or  their  servant  or 
a^ent,  doth  promise  to  pay  any  sum  of  money,  shall  be  endorsa- 
ble,  as  bills  of  exchange  arc,  by  the  custom  of  merchants,"  it 
follows  that  a  corporation  fixing  its  seal  to  a  written  promise  to 
pay  must  be  considered  as  signing  the  promise,  not  as  cove- 
nanting under  seal  to  fulfil  it;  and  so,  that  the  statute  by 
implication  enacts  that  what  would  at  common  law  be  their 
covenant  to  pay  is  their  promise  to  pay.  But,  although  inti- 
mating their  opinion,  neither  of  the  learned  persons  referred  to 
gave  any  decision  on  the  point,  as  it  was  not  necessary  for  the 
purpose  of  the  cases  before  them.  In  Shark  v.  Wghgate  Archway 
Comparky  (*)  a  similar  question  was  raised,  but  not  decided. 
There,  however,  the  act  authorized  the  making  of  notes  under 
the  seal  of  the. corporation.  Neither  is  it  necessary  for  us  to 
decide  the  point  as,  for  reasons  which  will  presently  be  given, 

O  5  B.  &  Aid.,  204.  O  Law  Rep.  11  Eq.,  at.  490. 
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the  instrument  in  question,  even  if  under  hand,  could  not  be  a 
promissory  note ;  but  we  wish  to  point  out  that  in  Gli/n  v. 
Baker  (*)  the  form  of  the  East  India  bond  was  that  the  Eust 
India  Company  acknowledged  to  have  received  of  W.  Q.  Siblev 
lOOi.,  which  the  company  promised  to  repay  to  Sibley,  his  ex- 
ecutors, or  assigns  by  endorsement.  It  was,  therefore,  in  form 
a  promissory  note  for  value  received,  payable  to  order,  and,  had 
it  been  signed  as  such  by  an  agent  of  the  East  India  Company, 
would  have  been  negotiable.  But  it  was  a  bond  under  the  seal 
of  the  East  India  Company,  and  Le  Blanc,  J.,  says :  **  It  is  clear 
that  no  action  could  have  been  brought  on  this  bond  but  by 
Sibley  the  obligee,  or  in  his  name ;  or  if  he  died,  in  the  name 
of  his  executors." 

The  alarm  occasioned  by  this  decision  was  so  great  that 
within  a  month  afterwards  an  act  (51  Geo.  3,  c.  64^  was  passed 
to  make  East  India  Bonds  negotiable  likfe  promissory  notes. 
.  It  seemsnot  to  have  occurred  to  any  one  that  it  could  be  said 
that  this  was  already  done  by  virtue  of  the  statutfe  of  Anne,  the 
promise  in  writing  being  signed  by  the  East  India  Company's 
seal. 

This  seems  astrong  authority  for  saying  that  instruments  under 
334]  *the  seal  of  a  body  corporate  arc  not  exceptions  from  the 
general  rule  laid  down  in  Byks  on  Bills,  p.  67,  n.  10th  ed.,  that 
"  at  common  law  bills  of  exchange  and  promissory  notes,  being 
simple  contracts,  cannot  be  under  seal,  at  least  so  as  to  retain 
their  negotiable  qualities."  An.d  it  certainly  is  very  desirable 
that  it  should  not  be  left  doubtful  on  the  face  of  an  instrument 
whether  it  is  a  covenant  or  a  promise. 

But  it  is  not  necessary  to  decide  in  the  present  case  whether 
an  instrument  under  the  seal  of  a  corporation  can  be  a  promis- 
sory note;  for  the  contract  of  the  Credit  Foncier  is  not  merely 
to  pay  the  money,  but  also  to  cause  a  portion  of  the  bonds  to 
be  drawn  in  the  stipulated  manner;  and  any  one  entitled  to  sue 
on  the  contract  contained  in  this  instrument  would  be  entitled 
to  sue  for  damages,  if  the  company  did  not  fairly  give  him  his 
chance  of  having  his  bond  drawn  according  to  the  stipulated 
conditions.  And  it  is  obvious  that  such  a  contract  as  that  can- 
not be  a  promissory  note. 

It  is  not  pretended  that  there  is  any  statute  applicable  to  such 
a  class  of  instruments  as  the  present.  We  have  therefore  to 
see  whether  it  falls  within  any  other  principle.  Foreign  and 
colonial  governments  frequently  create  a  public  debt,  the  title 
to  portions  of  which  is  by  them  made  to  depend  on  the  posses- 
sion of  bonds  expressed  to  be  transferable  to  the  bearer  or 
holder.     There  can  hardly  properly  be  said  to  be  any  right  of 

(•)  13  East,  509,  512,  514. 
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action  on  such  instruments  at  all,  though  the  holder  hag  a  claim 
on  a  foreign  government.  In  Attornetj  General  v,  BouwenSyQ) 
it  was  found  in  the  special  verdict,  as  to  Russian,  Danish,  and 
Dutch  bonds,  that  those  securities  have  always  been  dealt  with 
as  transferable  within  this  kingdom  by  delivery  only,  that  it  is 
not  necessary  to  do  any  act  out  of  England  to  render  such  a 
transfer  valid,  and  that  the  bearers  of  the  bonds  have  always 
been  treated  and  dealt  with  by  the  agents  of  the  three  sover- 
eigns as  entitled  to  the  money  payable  under  the  bonds.  The 
court  in  that  ease  held  the  bonds  transferable  in  England,  so  as 
to  render  the  executors  of  the  holder  liable  to  probate  duty  in 
respect  of  them.  And  the  Court  of  King's  Bench  in  Gorgier  v. 
MievilU  (^  decided  that  a  Prussian  bond  of  a  similar  descrip- 
tion was  negotiable.  We  have  no  intention  to  throw  tfie 
least  doubt  on  this  decision ;  but  we  do  not  think  it  applicable  to 
*an  English  instrument  made  in  England  ;  and  we  express  [385 
no  opinion  as  to  what  might  be  the  law  as  to  obligations  made 
hy  subjects  abroad,  which,  by  the  law  of  -the  country  where 
ihey  were  made,  are  negotiable  in  that  country.  We  confine 
our  judgment  to  the  case  before  us,  which  is  that  of  an  Eng- 
lish instrument  made  by  an  English  company  in  England. 

We  think  that  the  form  of  the  instrument  shows  that  the 
defendants  did  contract  with  Macken,  to  whom  they  origin- 
ally issued  this  instrument,  to  paj^  the  money  to  the  bearer 
of  this  instrument,  and  (wholly  irrespective  of  any  custom) 
they  were  competent  to  make  any  stipulations  they  pleased 
with  Macken  that  would  affect  their  own  rights  and  his  only. 
If  Macken  had  sued  them,  a  plea,  that  they  had  paid  the  money 
to  the  bearer  without  any  notice  that  he  was  not  entitled  to  it, 
would  be  good,  if,  on  the  true  couetruction  of  the  instrument 
it  is  8tipulated*that  the  receipt  of  the  bearer  giving  up  the 
instrument  should  be  a  sufficient  discharge  for  the  company ; 
for  they  were  quite  competent  to  stipulate  to  that  effect.  And 
if  Macken  were  suing  in  his  own  name  for  the  benefit  of  an 
assignee,  as  in  Biggs  v.  Assam  Tea  Cb..(*);  or  if  the  assignee 
were  proceeding  in  equity  in  his  own  name,  as  in  In  reBuikely 
Ordnance  Co,  (*)  j  In  re  Natal  Investment  Co.  (*) ;  In  re  General 
Estate  Co.,  Ex  parte  City  Bank  (*) ;  and  In  re  Imperial  Land  Co. 
of  Marseilles  (^);  and  the  defendants  set  up  some  equitable 
defense,  good  against  the  original  contractee,  and  therefore 
generally  good  against  the  assignee  also,  it  would  be  a  good 
answer  to  say  that  the  defendants  had,  with  a  view  to  induce 
persons  to  become  assignees  of  such  instruments,  represented 

O  4  M.  &  W..171, 180.  O  Law.  Rep.  8.  Qi.,  154. 
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that  there  were  no  sach  equities,  and  that  the  now  holder  was 
induced  to  take  this  instrument  on  the  faith  of  that  represent- 
ation. That  would  amount  to  an  estoppel  at  law:  In  re  Bahia 
d-  San  Francisco  Ry  Co.  (*)  And  in  In  re  Blakely  Ordnance  Co.  (*) ; 
it  was  held  that  it  was  a  good  answer  in  equity.  In  In  re  liu- 
Ud  Investment  Co.  (').  Lord  Cairns,  C,  as  we  understand  him, 
thought  that  the  mere  fact  of  making  iiu  instrument  payable  to 
order  did  not  amount  to  such  a  representation,  but  he  did  not 
386]  dispute  that,  if  made  out,  it  would  *produce  the  eftect 
contended  for,  or  say  that  such  a  provision  was  beyond  the 
competency  of  the  parties.  We  have  not  now  to  consider 
whether  the  form  of  this  debenture  is  such  as  to  amount  to  such 
a  representation  or  not.  If  it  does,  the  Credit  Foncier  had  full 
power  to  alter  or  abandon  their  own  rights;  but  the  plaintifi'is 
obliged  to  contend,  in  this  case,  that  thej-  had  also  power  to 
alter  and  abandon  the  rights  of  those  who  might  become  hald- 
ers  of  the  instrument,  and  to  declare  that  such  persons  should, 
contrary  to  the  ffeheral  rule  of  law,  hold  their  property  on  a 
precarious  title  liable  to  be  divested  if  a  thief  or  finder  could 
find  a  bona  fide  purchaser  for  the  debenture.  No  authority  has 
been  cited  to  show  that  it  is  within  the  competency  of  private 
persons  by  their  contract  to  attach  such  an  incident  to  any 
property. 

He  is  also  obliged  to  contend  that  they  could  give  a  right  of 
action  in  his  own  name  to  any  holder,  though  the  general  law 
would  give  no  such  right  of  action  to  the  holders.  There  is  no 
decision  or  authority  that  it  is  competent  to  a  party  to  create 
by  his  own  act  a  transferable  rifi^ht  of  action  on  a  contract.  It 
is  enough  to  refer  to  Dixon  v.  Jiomll  (*),  and  Thompson  v.  Dom- 
iny  (*)  as  authorities  that  he  cannot,  irrespective  of  custom,  so 
create  it.  We  have  only  further  to  consider  whether  the  cus- 
tom or  practice  of  trade  to  treat  such  instruments  as  negotiable 
makes  any  difference.  We  must  take  it  as  admitted  (whether 
truly  or  not  we  know  not)  that  such  a  custom  has  prevailed  of 
late  years;  but  as  the  instruments  themselves  are  only  of  recent 
introduction,  it  can  be  no  part  of  the  law  merchant.  Incidents, 
which  the  parties  are  competent  by  express  stipulation  to  intro- 
duce into  their  contracts,  may  be  annexed  by  custom,  however 
recent,  provided  that  it  be  general,  on  the  ground  that  they  arc 
tacitly  incorporated  in  the  contract.  If  the  wording  of  an 
instrument  is  such  as  to  exclude  this  tacit  incorporation,  no 
usage  can  annex  the  incident.  But  where  the  incident  is  of 
such  a  nature  that  the  parties  are  not  themselves  competent  to 

0)  Law  Rep.  8  Q.  B..584;  and  see  (•)  Law  Rep.  8  Ch.,  at  p.  858. 

Hart  V.  Frontino  de.  Mining  Co.,  Law  (•)3  Macq.,  1. 

Rep.  6  Ex..  111.  O  U  M.  \  W.,  403. 

(*)  Law  Rep.  8  Ch.,  154 


VoLVnL]  TRINITY  TEUM.  XXXVI  VICT.  119 

Crouch  V.  Credit  Foncier  of  England.  1873 

introduce  it  by  express  stipulation,  no  such  incident  can  be 
annexed  by  the  tacit  stipulation  arising  from  usage.  It  may  be 
80  annexed  by  the  ancient  law  mcrcljant,  which  forms  part  of 
the  law,  and  of  which  the  courts  take  notice.  Nor,  if  the 
ancient  law  merchant  annexes  the  incident,  can  any  modern 
usage  take  it  away.  Thus,  in  Etlie  v.  East  India  Co,  (*),  there 
'*was  a  verdict  of  the  jury  founded  on  strong  evidence  [387 
that,  according  to  usage  in  Lgndon,  an  endorsement  to  an  en- 
doreee  by  name  without  any  further  words  was  restrictive ;  but 
the  court  of  King's  Bench  decided  that  the  evidence  should  not 
have  been  admitted,  the  law  merchant  being  known  to  the  court 
to  be  that  it  was  not  restnictive.  And  in  Partridge  v.  Bank  of 
England  (*)  there  was  the  exact  converse.  There  the  dividend 
warrants  of  the  Bank  of  England  were  in  the  form  of  checks 
])ayable  to  a  particular  person,  Partridge,  without  any  words  to 
make  them  transferable,  which  therefore.were  by  the  general 
law  merchant  not  transferable.  The  Court  of  Exchequer  Cham- 
ber gave  judgment  non  obstante  veredicto  on  a  plea  on  which  it 
had  been  found  that  by  custom  for  sixty  years  such  dividend 
warrants  were  negotiable. 

We  have  already  intimated  our  opinion  that  it  is  beyond  the 
competency  of  the  parties  to  a  contract  by  express  words  to  con- 
fer on  the  assignee  of  that  contract  a  right  to  sue  in  his  own 
name.  And  we  also  think  it  beyond  the  competency  of  the 
parties  by  express  stipulation  to  deprive  the  assignee  of  either 
the  contract  or  the  property  represented  by  it,  of  his  right  to 
take  back  his  property  from  any  one  to  whom  a  thief  may  have 
transferred  it,  even  though  that  transferee  took  it  bonajide  and 
for  value.  As  these  stipulations,  if  express,  would  have  been 
iiieftectual,  the  tacit  stipulations  implied  from  custom  must  be 
equally  ineftectual.  We  think,  therefore,  that  the  rule  to  enter 
a  verdict  for  the  defendants  ought  to  be  made  absolute. 

My  Brother  Bramwell,  in  reserving  the  question,  provided 
that  there  should  be  no  appeal  without  leave  of  this  court.  "We 
give  that  leave  on  two  conditions:  first,  that  the  plaintiff  within 
a  month  give  security  to  the  satisfaction  of  the  master  for  the 
costs  in  appeal  as  well  as  the  costs  below;  and,  secondly,  that 
the  plaintiff  consents  that  the  Court  of  Error  shall  have  liberty 
to  disregard  the  form  of  the  pleas  and  decide  on  the  real  ques- 
tion. Rule  absolute. 

Attorney  for  plaintiff:  Darville. 

Attorney  for  defendants  :  Heritage. 

C)  2  Burr.,  1216.  Brainard  v.  2V.  T.,ete.,  25  New  York, 

(»)  9  Q.  B.,  8d6 ;  15  L.  J.  (Q.B.),  895.  496  ;  LindOey  v.  Diefendorf,  43  How. 

In  this  country  bonds  issued  by  a  Prac.,357;  Blake  v.  Board  of  superti- 

corporation  under  its  seal,  are  neffotia-  *^'#,  61  Barb.,  149 ;  Moran  v.  Uomrn- 

\)\^  BecuritiifS  and    pass  hy  delivery.  2  Black,  722 ;  Mercer  county  v.  Jlac/^tt, 
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1  Wallace,  83 ;  OUpeke  ▼.  Dubuque,  1  The  rule  of  caveat  emptor  does  not 
Wallace,  176 ;  Clapp  v.  Ctdar  county ,  5  applj  to  the  holder  of  a  bank  bill  which 
Iowa,  15 ;  Hing  v.  Johnson  county,  6  has  been  stolen  unless  it  be  'shown  he 
Iowa,  2d5  ;  see  also  Matter  of  Imperial,  did  not  take  it  in  good  faith  and  for 
ntc,  L.  R.,  11  "Eq.,  478,  486,  495  ;  7  Am.  valuable  consideration  ;  his  knowl- 
\j&\7Hev.,71;J3tui4€koperv,Biichanan  edge  of^  suspicious  circumstances  is 
county,  1  Central  Law  Journal,  177.  iramatefial  unless  amounting  to  proof 

And  a  lis  pen.lens  will  not  prevent  a  of   want   of    good    faith.      Worcester^ 

bona  fids  purchaser  from  obtaining  a  county   Bank  v.    DorclieHer,  etc.,    10* 

good  title  thereto.     LintUley  v.  Sie-  Cush.,  488;  Wyer  y.  DorcJiester,  etc.,  11 

frfidorf,  43  How.,  357;  Durant  v.  Iowa  Cush.,  51. 

city,  1  Woolworth  C.  C.  Rep.,  69,  83;  "The  jury  have  found  that  the  dc- 

Leitchy,  IfiY^,  48  N.  Y.  Rep.,  685.  fendant  took  these   coupons  in  good 

The  coupons  issued  with  such  bonds  faith,  without  gross  negligence,  and  as 

after  being  detached  are  treated  and  agent  of  his  employer.     He  thus  ac- 

regarded  as  bank  bills  and  currency,  and  quir^  a  lawful    possession  of    them 

may  be  sued  though  the  owner  be  not  the  which  was  no  evidence  of  a  conversion. " 

holderof  the  bond.    Spooner  y.  Holmes,  Spooner  y.  Holmes,  l(Xi  Mtaa,,  507;  see 

102  Mass.,  507;  6  Albany  Law  Jour.,  alsoC^p^v.  Cedar  county,  5  Io'wb,,  15 ; 

235 ;  National  Exchange  bank  v.  Hart-  Ring  v.  Johnson  county,  6  Iowa,  265. 

ford,  etc,  8  R.  I.,  375 ;  City^  of  Memphis  Should  such  a  coupon  be  held  to  be 

V.  Brawn,  5  Am.  Law  Times  Rep.,  433,  a  promissory  note  or  an  I.  o.  u.  the  pur- 

and    numerous    cases  there    cited;    7  chaser  thereof  on  the  third  day  of  grace, 

American  Law  Review,  71 ;  WoJiey  v.  like  the  purchaser  of  such  a  note  or  i. 

Pde,  4  Barn.  &  Ald.,1 ;  Matter  of  Im-  o.  u.  would  obtain  a  valid  title  as  a  ^^n/i 

perial,  etc.,   L.  R.,   11   Eq.,  478,"  486,  iide    purchaser.      Edwards    on    Prom. 

495  ;  Durant  t.  Iowa  city,  1  Woolworth  Notes  (1st  Ed.),  525  ;  Oathout  v.  Ballard, 

C.  C.  Rep.,  69,  72 ;  Murray  v.  Lardner,  41  Barb.,  33. 

2  Wallace,  110 ;  1  Am.  Lead.  Cases  (oth  Though  a  purchaser  of  stolen  bonds 
Ed.),  407, 410  ;  Langston  v.  South  Caro-  payable  to  bearer,  has  notice  that  cer- 
lina  R.  i2. ,  2  South  Carolina  Rep.  N.  tain  bonds  have  been  stolen,  yet  if  he 
S.,  248;  CommonweaUh  v.  Emigrant  purchase  without  remembrance  thereof 
Industrial,  etc.,  98  Mass.,  12 ;  McCoy  v.  at  the  time  of  the  purchase  he  obtains 
Washington  county,  8  Wallace  Jr.,  381.  a  good  title  thereto.  SeyheU  v.  National 

Such  coupons  are  negotiable  though  Currency  Bank,  2  Daly,  383,  4  Abb. 

not  pavable  to  any  particular  person  Prac.  N.  S.,  352 ;  Snow  v.  Leatham,  2 

but  in  the  following  form  :  "  The  county  C.  &  P.,  314, 12  Eng.  Com.  Law  Rep. 

of  Clark  will  pay  $35  on  this  coupon  on  The  purchaser  is  not  bound  to  make 

the  Ist  day  of  January,  1867,  at  the  a  close  or  critical  inspection,  though  the 

treasury    of    said  county."     Smith    v.  bonds  carry  on  their  face  circumstances 

Clark  (^un^^,  1  Central  Law  Journal  51,  leading  to  d  suspicion  of  want  of  title 

Supreme  Court  of  Missouri,   October  in  the  seller.    BirdsaU  v.  RusseU,  29 

Term,  1873 ;  McCoy  v.  Washington  Co.,  N.  Y.,  220,  reversing  1  fobertson,  638 ; 

8  Wallace  Jr.,  381.  Comm>onweaUh   v.  Emigrant,   etc.,   98 

The  case  of  Clark  v.  The  city  of  Jane^  Mass. ,  12. 
rt/2«.  IBissell,  98,  which  holds  that  such  Negligence  on  the  part  of  the  pur- 
coupons  have  no  existence  independent  chaser  -is  not  sufficient  to  prevent  his 
of  the  bonds  with  which  they  were  becoming  a  purchaser  in  good  faith, 
issued  is  contrary  to  every  English  and  There  must  be  proof  of  fraud  in  fact 
American  case  upon  the  question  and  is  or  actual  bad  faith.  W^elch  v.  Sage,  47 
not  authority.  N.  Y.,  143;  Magee  v.  Badger,  34  N.  Y., 

One  who  takes  a  stolen  bank  bill  in  247;  Belmont  Bank  v.  Hage,  35  N.  Y.. 

good  faith  obtains  a  valid  title  thereto.  65 ;  Head  v.  Smith,AA^  How.  PraC,  478  ; 

Raphael y.  The  Governor,  etc.,  17  C.  B.,  Leavitt  v.  Dabney,  7  Rob..  350,  853 ; 

161,  84  Eng.  C.  L.  Rep. ;  Miller  v.  Race,  Murray  v.  Lardner,  8  Wallace,  111 ; 

1  Burr.,  462, 1  Smith's  T^ead.  Cases,  7th  Bank  of  Bengal  v.  McLeod,!  Moore,  P. 

Am.Ed. ;  Spoonery,  Holmes,  \Q^^sa^.,  C,  36;  Bank  of  Bengal  v.  Fagan,  7 

503;  Worcester,  etc.  ▼.  Dorchester,  etc.,  Moore,  P.  C,  61 ;  Goodman  v.  Simonds, 

10Cuph.,488;Smith'sMan.  Com.  Law,  20  How.  U.  S.  Rep.,  366;  Spoons  v. 

256,  p.  306, 1st  Am.  Ed. ;  Anon.  1  Salk.,  Holmes,  102  Mass.,  508  ;  Hamilton  t. 

126 ;  Snow  v.  Leatham,  2  C.  &  P.,  314,  Vought, 34  N.  J.  I^w Rep..  187 ;  Phelan 

12  Eng.  Com.  Law  Kep.  v.  Moss,  67  Penn.  St.  R.,  69,  5  Am.  Rep. 
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402 ;  Bee  also  note  5  Am.  Rep.,  266,  and  thereof  is  a  Bubscriber  U  no  notice  to 

cases  there  cited :  1  Smith's  Lead.  Cases,  him  unless  it  be  shown  he  read  the 

7ih  Am.  Ed.,  809,  820.  notice.    MorrUon  v.   Universal,  etc.,  4 

The    pablication    of  a    notice  that  Eng.  Rep.,  438,445,  L.  R.,8  Excheq., 

certain  ix>nds  have  been  stolen  in  a  40 ;  HazeA  v.  B<noery  Bank,  6  I^ansing, 

newspaper    to    which   the    parchaser  400, 04  Barb.,  197. 


[Law  Reports,  8  Queen's  Bench,  888.] 

June  14, 1873. 

[IN  THE  EXCHEQUER  CHAMBER.] 

♦EvERiNGHAM  V.  IvATT  and  Others.  [333 

CopyliM,  Devise  of,  far  a  Term  of  Years  with  Remainder  over--Iiig7U  of  Lord  to 

compel  Termor  to  be  admitted, 

A  copyholder  in  fee  devised  his  estate  to  trustees  for  a  term  of  years  and,  sub- 
ject to  the  term,  to  A  in  fee.  A  was  admitted  and  paid  a  full  fine ;  the  admit- 
tance  on  the  roll  recited  the  will,  and  stated  that  '*  the  lord  bv  his  steward  de- 
livered to  A  seizin  of  the  lands  by  the  rod  to  hold  the  same  to  him  and  his  heirs 
and  assigns  for  ever  accoi-ding  to  the  purport  and  effect  of  the  will ;  and  saving 
the  rights  of  the  lord  and  all  other  persons,  the  6aid  A  was  admitted  tenant 
thereof  in  manner  aforesaid.  And  he  paid  the  fine  and  relief,  but  because  the 
said  A  is  an  infant  the  custody  as  well  of  his  person  as  of  the  premises  aforesaid 
is  committed  to  the  guardians  of  the  infant."  After  the  admittance  of  A  the 
loTd  made  proclamations,  and,  the  trustees  refusing  to  be  admitted,  he  seized 
quousque : 

Held,  affirming  the  decision  of , the  Court  of  Queen's  Bench,  tliat,  as  by  the  form 
of  the  admission  A  was  admitted  in  prcesenti  and  not  merely  to  tlie  remainder, 
the  lord  had  both  a  tenant  on  the  roll  and  a  full  fine,  and  therefore  could  not 
force  the  trustees  to  come  in  and  be  admitted. 

Error  from  the  judgment  of  the  Court  of  Queen's  Bench,  in 
favor  of  the  defendants,  on  a  special  case  stated  in  an  action  of 
ejectment  after  appearance  (').  1.  The  plaintiff  is  lord  of  the 
manor  of  Ramplon  Sifles,  in  the  county  of  Cambridge,  and'  is 
seized  in  fee  of  the  manor,  and  he  has  been  so  since  the  8th  of 
June,  1853.  2.  The  property  sought  to  be  recovered  is  situate 
within  and  parcel  of  the  manorand  customary  tenements  thereof, 
held  of  the  manor  by  copy  of  court  roll.  3.  Thomas  Ivatt,  a  cus- 
tomary tenant  of  the  manor,  becam  e  an  d  was  seized  of  the  property 
in  his  demesne  as  of  fee  at  the  will  of  the  lord,  according  to  the 
costom  of  the  manor,  and  on  the  loth  of  August,  1869,  died  so 
seized  thereof,  and  his  death  was  duly  presented  by  the  homage 
at  a  general  court  baron  and  customary  court  duly  holden  in 
and  for  the  manor.  4.  Thomas  Ivatt  was  at  his  death  also  seized 
of  other  real  estate,  both  freehold  and  copyhold.  5.  Tho- 
mas Ivatt,  by  his  will  and  testament  duly  made,  executed, 
♦published,  and  attested,  dated  the  2l8t  of  December,  [389 
1867,  appointed  his  wife  Eliza  Ivatt  (one  of  the  defendants),  the 

(»)  Law  Rep.,  7  Q.  B.,  683. 
6  Eno.  Rep]  16 
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Rev.  Alfred  William  Ivatb(8inee  deceased),  and  William  Pate 
(another  of  the  defendants)  executors  and  trustees  thereof;  and 
he  thereby,  amongst  other  things,  after  a  bequest  of  certain 
legacies,  and  of  annuites  to  the  testator's  wife,  and  to  the  Rev. 
Adam  Fitch,  and  Harriet  his  wife,  if  she  should  survive  him, 
with  a  power  of  distress  in  case  of  non-payment  thereof  on  his 
real  estate,  and  a  charge  on  his  real  estate  of  2000/.  after  the 
death  of  the  annuitants,  gave  and  devised  all  his  messuages,  lands 
tenements,  and  hereditaments,  and  real  estates  (except  estates 
vested  in  him  as  trustee  or  mortgagee)  unto  his  wife  and  Alfred 
William  Ivatt,  since  deceased,  and  William  Pate,  their  execu- 
tors, administrators,  and  assigns  for  the  term  of  600  years,  to 
be  computed  from  the  time  of  his  decease  without  impeach- 
ment of  waste,  upon  trust  that  the  said  trustees,  or  the  survi- 
vors or  survivor  of  them,  should,  after  the  death  of  the  survivor 
of  Adam  Fitch  and  Harriet  his  wife,  by  sale  or  mortgage  of  the 
hereditaments,  or  a  competent  part  thereof,  for  all  or  any  part 
of  the  said  term  of  600  years,  levy  and  raise  the  said  2000/., 
and  the  interest  thereof,  and  the  costs  and  expenses  attending 
the  same,  and  pay  the  same  when  so  raised  to  the  persons  an<l 
at  the  times  therein  specified,  with  a  power  of  investment  in 
case  the  persons  to  whom  the  same  were  payable  were  under  ago 
at  the  death  of  the  survivor  of  the  said  annuitants.  The  will  then 
proceeds  as  follows  :  "  And  as  to  all  npy  messuages,  lauds,  tene- 
ments, hereditaments,  and  real  estate  (except  estates  vested  in  me 
as  trustee  or  mortgagee)  subject  to  the  said  annuities  and  the  said 
sum  of  2000/.  hereinbefore  respectively  charged  thereon,  and 
to  the  said  term  of  600  years  therein  hereinbefore  bequeathed, 
and  the  trusts  thereof,  and  also  subject  in  aid  of  my  personal 
estate  to  the  patment  of  my  debts  and  funeral  and  testamentary 
expenses,  and  all  the  pecuniary  legacies  hereinbefore  bequeathed, 
or  which  I  may  bequeath  b}'  any  codicil  to  this  my  will,  and 
also  as  to  the  residue  of  my  personal  estate  I  give,  devise,  and 
bequeath  the  same  unto  my  nephew  C.  E.  Ivatt,  another  son 
of  the  said  Alfred  William  Ivatt,  his  heirs,  executors,  adminis- 
trators, and  assigns  absolutely,  and  in  case  the  said  C.  E.  Ivatt 
shall  be  under  the  age  of  twenty-one  years  at  my  decease,  I 
390]  *direct  that  my  said  trustees  or  trustee  shall  dispose  of, 
convert,  and  get  in  my  said  residuary  personal  estate,  and  invest 
the  clear  proceeds  arising  therefrom  after  the  payment  of  all  inci- 
dental expenses  in  manner  hereinbefore  mentioned,  with  such 
power  of  varying  investments  as  aforesaid,  and  shall  hold  the 
stocks,  funds,  shares,  or  securities  in  which  such  clear  proceeds 
shall  be  so  invested,  in  trust  for  him  the  said  C.  E.  Ivatt,  his  ex- 
cutors,  administrators,  and  assigns;  and  in  case  the  said  C.  E. 
Ivatt  shall  bo  under  the  age  of  twenty-one  years  at  my  decease 
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I  also  empower  my  said  trustees  or  trustee,  if  they,  she,  or  he 
shall  think  proper  and  deem  it  expedient  so  to  do,  to  continue 
and  carry  on  the  business  of  my  farm  as  now  carried  on  by  me 
until  the  said  C.  E.  Ivatt  shall  attain  the  age  of  twenty-one year«, 
or  for  any  shorter  period,  and  for  that  purpose  to  employ  and 
hire  such  bailiffs,  servants,  workmen,  and  others,  and  to  allow 
such  sums  of  money  for  their  salaries,  wages,  or  hire,  and  to 
buy  and  sell  stock,  and  to  do  all  other  acts  and  things  in  or 
connected  with  the  business  of  a  farmer  as  they,  she,  or  he  shall 
think  proper  without  being  responsible  for  any  loss  to  arise 
thereby,  and  also  to  let  or  lease  the  said  messuages,  lands,  tene- 
ments, hereditaments  and  real  estate,  or  any  of  them,  or  any 
part  thereof,  from  year  to  year,  or  for  any  term  of  j-ears  not 
exceeding  six  years,  to  take  effect  in  possession  at  the  best  rent 
that  can  be  reasonably  obtained,  and  without  taking  anything 
in  the  nature  of  a  fine  orpremium,  and  in  the  event  of  my  said 
farming  business  being  carried  on  by  my  said  trustees  or  trustee 
as  aforesaid,  or  of  any  such  letting  or  lease  as  aforesaid,  I  direct 
that  the  clear  profits  (if  any)  arising  from  such  business,  and  the 
rents  payable  under  such  letting  or  lease  as  aforesaid  shall  bo 
applicable  in  the  same  manner  as  the  annual  income  arisins: 
from  the  investments  of  my  said  residuary  personal  estate." 
The  will  further  contains  a  declaration,  "  that  if  the  said  C.  E. 
Ivatt  should  be  under  the  age  of  twentj'-one  years  at  the  decease 
of  the  testator,  or  if  any  issue  of  the  said  Adam  Fitch  and  Har- 
riet his  wife,  presumptively  entitled  to  the  said  2000i.  should  be 
under  that  age  on  the  death  of  the  survivor  of  the  said  Adam 
Fitch  and  Harriet  nis  wife,  the  trustees  or  trustee  should  apply 
the  whole  or  part  of  the  annual  income  of  the  testator's  residuary 
personal  estate,  or  the  investments  thereof,  *or  of  the  said.  [391 
2000^.,  towards  the  maintenance  and  education  of  C.  E.  Ivatt 
or  such  issue  as  aforesaid,  and  should  accumulate  the  remainder 
for  the  benefit' of  the  cestui  que  trustent  under  the  will.  6.  The 
will  has  been  duly  enrolled  on  the  rolls  of  the  manor.  7.  The 
will  was  duly  proved  by  Eliza  Ivatt  and  William  Pate,  his  sole 
surviving  executors  and  trustees,  on  the  11th  of  October,  1869. 
8.  The  property  sought  to  be  recovered  forms  part  of  the  pro- 

ferty  given  and  devised  bv  the  will  to  the  trustees.  9.  Eliza 
vatt  and  William  Pate  nave  let  the  whole  of  the  .property 
sought  to  be  recovered,  and  received  the  rents  thereof,  and  the 
other  defendants  are  respectively  their  tenants.  10.  Three 
proclamations  have  been  duly  made  at  three  consecutive  courts 
duly  holden  in  and  for  the  manor  for  the  heir,  or  heir's  devisee 
or  devisees,  or  other  person  or  persons  having  any  estate,  right, 
title,  or  interest  in  or  to  the  property  in  question,  of  which 
Thomas  Ivatt  died  so  seized,  to  come  into  court  and  be  admit- 


1 24  COURT  OF  QUEEN'S  BENCH.  [L JL 

1873  EveringLam  v.  Ivatt. 

ted  tenant  or  tenants  thereto.  11.  C.  E.  Ivatt  was,  on  the  24th 
of  November,  1869,  being  then  an  infant,  admitted  tenant  to 
the  property  devised  to  him  by  the  will,  to  hold  to  him,  his  heirs 
and  assigns  for  ever,  according  to  the  purport  and  effect  of  the 
will,  of  the  lord  of  the  manor,  by  the  rod  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor,  at  certain  annual  rents, 
relief,  fealty,  suit  of  court,  and  other  customs,  dues,  suits,  and 
services  theretofore  due,  and  of  right  accustomed,  and  saving  the 
rights  of  the  lord,  and  of  all  other  persons,  the  said  C.  E.  Ivatt  was 
by  his  attorney  admitted  tenant  thereof,  and.he  paid  to  the  lord 
his  fine  and  relief  as  valued  by  Mr.  John  Robert  Mann,  w^ho 
let  the  property  on  behalf  of  the  trustees,  amounting  to  the 
sum  of  882L  ids  6d,^  with  fees  amounting  to  73f.  25.  llrf., 
but  his  fealty  was  respited  because,  etc.,  and  because  C.  E. 
Ivatt  was  an  infant  under  the  age  of  twenty-one  years,  there- 
fore the  custody  as  well  of  his  person  as  of  his  property  afore- 
said was,  on  the  nomination  and  at  the  request  of  Eliza  Ivatt 
and  William  Pate,  committed  to  them  until,  etc.  C.  E.  Ivatt 
13  still  an  infant,  being  now  of  the  age  of  nineteen  or  tliere- 
392]  abouts.  In  the  commencement  of  the  *correspondcnc  » 
the  steward  insisted  that  the  three  termors  should  be  admitted, 
he  having  taken  counsel's  opinion  to  that  effect,  and  afterwar<ls, 
in  consequence  of  its  being  insisted  that  C.  E.  Ivatt  should  bo 
admitted,  the  steward  wrote  a  letter  to  the  defendant's  attorn e v. 
dated  the  28th  of  October,  1869,  in  which  he  said,  «  The  l(»nl 
will  admit  Mr.  Charles  Edward  Ivatt  by  his  guardian.  By 
book-post  I  send  you  the  draft  admission  for  approval ;  "  and  in 
another  letter,  dated  the  15th  of  November,  1869,  the  steward 
said  as  follows:  "I  shall  be  glad  to  receive  back  this  draft 
admission  approved  by  you ;  you  must  clearly  understand  that 
in  adrhitting  the  reversioner  as  required  by  you  the  lord  does 
not  mean  to  waive  his  right  to  require  the  termors  to  take 
admission,  so  that  he  may  have  a  tenant  on  the  roll  who  can 
perform  suit^nd  service  and  pay  the  quit  rents,"  etg. 

12.  The  annuitants  under  the  will,  the  Rev.  Adam  Pitch  and 
Harriett  his  wife,  are  both  still  living.  13.  The  defendants  Eliza 
Ivatt  and  William  Pate  have  not,  nor  has  either  of  them,  an- 
swered to  the  proclamations  or  either  of  them,  and  have  not, 
nor  has  either  of  them,  claimed  or  applied  to  be  or  been  admit- 
ted tenants  or  tenant  to  the  property  or  any  part  of  it,  and  have 
refused  to  be  so  admitted,  and  no  other  person  or  persons  has 
or  have  answered  to  the  proclamations,  or  any  or  either  of 
them,  or  claimed  or  applied  to  be,  or  been  admitted  a  tenant  or 
tenants  to  the  property,  or  any  part  thereof,  for  the  whole  or 
any  part  of  the  term  of  500  years.  14.  For  such  default  the 
plaintiff,  subsequently  to  the  admission  of  C.  E.  Ivatt,  and 
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before  the  issuing  of  the  writ  of  ejectment  according  to  tlic 
custom  of  the  manor,  in  due  form  of  law,  seized  into  his  hands 
and  for  his  use  the  property  until  Eliza  Ivatt  arnd  William  Pate, 
i^v  some  pei-son  or  persons,  shall  appear  and  make  good  his  or 
lier  chiim  to  be*  admitted  tenants  or  tenant  of  the  same  in 
respect  of  the  term  of  600  years.  15.  It  is  to  be  taken  for  all 
the  purposes  of  this  case  that  all  things  have  been  duly  done, 
and  have  happened,  and  exist  to  entitle  the  plaintiff  to  make 
such  seizure,  and  to  bring  and  maintain  this  action  if  he  is 
entitled  to  have  tenants  or  a  tenant  admitted  to  the  property  in 
respect  of  the  term  of  500  years,  notwithstanding  the  admission 
of  C.  E.  Ivatt.  *16.  Eliza  Ivatt  and  William  Pate  are  [393  ' 
nndcr  no  disabilities,  and  cannoh  now  disclaim  their  estate  or 
trusts  under  the  will. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
plaintiff  was  or  was  not  entitled  to  make  the  seizure  quousque 
after  the  admission  of  C.  E.  Ivatt  under  the  circumstances 
hereinbefore  mentioned,  on  the  ground  of  no  person  or  persons 
having  been  admitted  tenants  or  tenant  of  the  property  in 
respect  of  the  term  of  500  years. 

Joshua  Williams^  Q.C.  {J.  0.  Griffits  with  him),  for  the  plain- 
tiff, contended  that  the  admittance  of  C.  E.  Ivatt  was  not  an 
aclnnttaiice  in  p^cesenti^  but  an  admittance  to  an  estate  expect- 
ant on  the  determination  of  a  term  of  500  years  ;  and  though 
tlie  admittance  of  a  remainderman  may  be  an  admittance  of 
the  tenant  for  years  —  as  the  two  form  one  estate  —  yet  such 
constructive  admittance  of  the  tenant  for  years  is  only  for  the 
purpose  of  vesting  the  estate  in  him,  and  does  not  bar  the  lord 
of  his  fine,  and  the  lord  was  entitled  to  seize  quousque  the  tenants 
for  years  came  in.  lie  cited  Doe  v.  Jenney  (') ;  Earl  of  Bath  v. 
Abnep,  (^). 

Ficld^  Q.C.  (ir.  i?.  Cole  with  him),  for  the  defendants,  was  liot 
heard. 

Kelly,  C.  B.  In  this  ciiso  the  lord  of  a  manor  brings  eject- 
ment to  recover  copyhold  land,  parcel  of  the  manor^  under  a 
claim  to  seize  quousque.  The  circumstances  under  which  .the 
action  is  brought  appear  to  be  these.  A  customary  tenant  in 
fee,  it  being  now  unnecessary  to  surrender  to  the  use  of  the 
will,  devised  this  copyhold  land  to  certain  persons  for  a  term 
of  500  years,  to  pay  certain  legacies  and  certain  annuities,  and 
u  certain  charge  of  2000^.,  and,  subject  to  this  term,  he  devised 
the  land  to  C.  E.  Ivatt  in  fee.  The  devisee  in  fee  claimed  to  be 
admitted  and  he  was  admitted  by  the  steward  according  to  the 
custom  of  the  manor.  The  question  is,  whether  the  admittance 
of  C.  £.  Ivatt  was  an  admittance  as  tenant  in  possession.     It  is 

0)  5  East,  523.  O  1  Burr.,  200. 
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contended  that  he  was  not  admitted  to  a  fee  in  possession  but 
merely  to  an  estate  expectant  on  the  determination  of  the  term 
394]  of  500  years.  We  must  *first  consider  what  is  the 
nature  of  the  admittance  in  this  case,  because  if  C.  E.  Ivatt  has 
been  admitted,  not  as  a  remainderman  but  as  a  tenant  in  fee 
in  possession,  it  is  clear  law  that  the  lord,  having  a  tenant  on 
whom  the  obligation  is  imposed  of  paying  rents  and  perform- 
ing services  according  to  the  custom  of  the  manor,  cannot 
seize  the  land  in  derogation  of  his  own  grant  in  order  to  entitle 
himself  to  some  fine  which  he  alleges  is  due  to  him  from  cer- 
tain persons  entitled  to  an  estate  in  possession.  Now  the  terms 
of  the  admission  are  these  :  (1)  After  reciting  the  death  of  T. 
Ivatt,  it  states,  that  "  because  no  person  came  to  be  admitted 
tenant  thereto,  proclamation  was  duly  made  ;  that  C.  E.  Ivatt, 
hy  his  attorney,  produced  the  probate  of  the  will  of  T.  Ivatt, 
and  thereupon  prayed  of  the  lord  of  the  said  manor  to  be  ad- 
mitted tenant  to  the  hereditaments  and  premises  devised  to  him 
by  the  will  of  T.  Ivatt;  to  whom  the  lord  of  the  said  manor, 
by  his  steward,  granted  and  delivered  seizin  thereof  by  the  rod 
to  have  and  to  hold  the  same  premises  with  the  appurtenances 
unto  the  said  C.  E.  Ivatt,  his  heirs,  and  assigns  for  ever  accord- 
ing to  the  purport  and  effect  of  the  will."  It  is  contended  on 
the  part  of  the  plaintiff,  that  this  is  an  admittance  of  C.  E. 
Ivatt  to  the  estate  only  which,  on  the  face  of  the  will,  he  takes 
under  the  will,  and  therefore  it  is  an  admittance  of  C.  E.  Ivatt 
to  the  remainder  expectant  on  the  determination  of  the  term 
of  500  years.  I  think  it  is  unnecessary  to  enter  into  the  ques- 
tion whether  in  point  of  law,  if  the  admittance  contained  noth- 
ing more,  these  words  are  merely  formal  and  merely  indicate 
that  the  lord  had  notice  of  the  will  by  its  being  entered  on  the 
court  rolls.  It  may  well  be  that  the  termors  may  never  claim 
to  be  admitted,  and  it  is  quite  uncertain,  at  the  time  admittance 
is  claimed  by  the  devisee  in  fee,  whether  the  trusts  of  the  term 
may  not  have  been  satisfied,  and  whether  the  term  itself  may 
not  have  been  surrendered.  I  am  by  no  means  prepared  to  say 
that  the  words  I  have  mentioned  are  not,  in  fact,  an  admittance 
to  an  estate  in  fee  in  possession,  subject  to  the  right  of  any 
person  who  may  have  a  claim  to  the  possession,  but  when  we 
look  at  the  other  part  of  the  admittance  I  think  no  question 
can  arise  as  to  its  true  construction ;  for  it  proceeds,  "  saving 
the  rights  of  the  lord  and  all  other  persons  the  said  C.  E.  Ivatt 
395]  was  admitted  tenant  in  manner  *aforesaid,  and  he  paid 
his  fine  and  relief,  but  his  fealty  was  respited  because,"  and  so 
forth ;  "  and  because  the  said  C.  E.  Ivatt  is  an  infant  the  custody 
as  well  of  his  person  as  of  the  premises  with  the  appurtenances, 


Vol.  Vni.]  TRINITY  TERM,  XXXVI  VICT.  127 

Everingham  y.  Ivatt.  1878 

18  committed  to  the  guardians  of  the  infant  until,"  Ac.  (*)  Tlie 
plain  and  obvious  meaning  of  these  words  is,  that  the  custody 
of  the  lands  and  hereditaments  in  question,  with  the  appurten- 
ances, was  thereby  vested  in  and  transferred  to  the  guardians 
of  C.  E.  Ivatt.  These  words  clearly  menu  that  the  land  is  in 
their  actual  possession.  Probably,  if  the  tenant  had  not  been 
Jill  infant,  the  admittance  would,  by  its  terms,  have  provided 
that  the  custody  in  possession  of  the  land  was  thereby  committed 
and  delivered  to  the  tenant  himself.  It  is  unnecessary  to  de- 
termine whether  the  lord  was  bound  under  the  circumstances 
of  the  case  to  admit  the  infant  as  tenant  in  fee  in  possession ; 
but  the  question  does  arise  whether,  he  having  been  admitted 
as  such  tenant,  the  lord  can  now  in  derogation  of  his  grant  pro- 
ceed by  ejectment,  and  hold  the  land  until  some  person  entitled 
Diider  the  term  of  500  years  shall  come  in.  Garland  v.  3Iead{^ 
is  an  authority  that  where  an  heir-at-law  has  tendered  himself 
for  admittance  the  lord  cannot  seize  quousqiie  on  the  ground  that 
certain  devisees  are  entitled  and  ought  to  be  admitted,  if  they 
do  not  claim  the  property.  With  the  authority  of  this  case,  on 
what  ground  can  it  be  contended  that  when  one  claims  to  be 
admitted  and  is  not  rejected,  but  accepted,  by  the  lord,  he  can 
treat  the  admittance  as  a  nullity,  and  alleging  that  there  is  no 
tenant  on  the  roll,  take  possession  of  the  land  until  some  other 
person  is  admitted?  But,  further,  in  this  case  it  appears  that 
the  lord  has  accepted  such  a  fine  as  would  be  payable  on  the 
admittance  of  a  tenant  in  fee  in  possession ;  he  cannot,  there- 
fore, treat  his  own  act  as  a  nullity.  No  authority  has  been  cited 
to  show  that  a  lord  may  eject  a  tenant  in  fee  simple  who  has 
paid  a  full  fine  upon  his  admittance.  I  find  it  laid  down  in 
Blackbume  v.  Graves  (*),  "if  a  fine  be  assessed  for  the  whole 
estate,  there  is  an  end  of  the  business;  but  if  a  fine  be  assessed 
only  for  a  particular  estate  the  lord  ought  to  have  another." 
This  passage  shows  that  if  a  fine  be  assessed  for  the  whole  estate 
396]  the  lord  is  not  entitled  to  any  further  *fine.  If  the  lord 
is  entitled  to  a  fine  he  must  enforce  his  claim  by  action,  and  he 
cannot  recover  the  amount  of  it  by  a  seizure  quousqiie. 

It  only  remains  to  refer  to  Doe  v.  Jenney  (*),  cited  by  Mr. 
Williams.  At  first  sight  it  seems  to  assist  his  argument,  but  it 
is  distinguishable  on  tlie  fact  that  the  remainderman  had  never 
been  admitted,  and  that  no  fine  had  ever  been  paid,  and  also 
tliat  there  was  a  custom  that  a  tenant  in  remainder  should  be 
admitted  and  pay  a  fine.  The  case,  therefore,  is  not  in  point  for 
the  plaintiff.  I  think  that  as  the  lord  has  accepted  a  full  fine 
and  granted  seizin,  he  cannot  derogate  from  his  grant,  and  he 

(«)  See  Law  Bop.,  7  Q.  B.,  at  p.  684.  (")  1  Mod.,  120. 

O  La^  Bep.,  6  Q.  B.,  441.  (')  5  East,  622. 
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cannot  seize  the  land  on  the  ground  that  he  has  no  tenant.  The 
judgment  of  the  Court  of  Queen's  Bench  must  be  affirmed. 

Martin,  B.  I  am  quite  of  the  same  opinion.  It  is  sufficient 
to  say  that  I  have  read  very  carefully  the  judgment  of  the  Court 
of  Queen's  Bench  in  this  case,  and  it  seems  to  me  that  no  argu- 
ment addressed  to  this  court  by  Mr.  Williams  in  the  slightest 
degree  aflTects  it.  I  believe  the  rule  laid  down  by  Lord  Cran- 
worth  (*)  to  be  correct,  that  the  testator  disposing  of  a  copyhold 
by  his  will  does  no  more  than  name  the  person  whom  the  lord 
will  admit.  It  follows  from  this  that  the  lord  can  insist  only 
that  he  shall  never  be  without  either  a  tenant  or  the  possession 
of  the  land.  This  is  effectually  secured  to  him  by  his  right  of 
seizing  the  land  quousque  upon  the  death  of  a  tenant  unless  the 
heir  or  some  one  claiming  under  the  will  comes  in  and  is  ad- 
mitted. Assuming  this  to  be  the  rule,  everything  which  the 
law  requires  has  been  done  to  satisfy  the  rights  of  the  lord,  and 
this  is  a  most  unreasonable  claim.  The  real  interest  in  this 
term  was  in  the  persons  who  were  interested  in  the  sums  charged 
on  the  copyhold  land.  The  person  who  was  admitted  was  the 
person  entitled  to  the  land  in  fee  subject  to  the  charge,  and  in 
my  opinion  he  was  the  only  person  interested  in  the  land  itself, 
and  the  fine  was  assessed  at  a  proper  amount  upon  an  admittance 
in  fee  simple  in  possession.  It  has  been  argued  that  the  in- 
terest of  the  tenant  in  fee  was  by  way  of  remainder,  and  did  not 
397]  commence  until  600  years  had  *elapsed  after  the  death  of 
the  testator.  I  think  after  the  admittance  by  the  lord  this 
argiiment  is  wholly  untenable. 

jJrett,  J.,  concurred. 

Cleasby,  B.  I  merely  wish  to  state  now  we  may  consider  the 
admittance  to  be  that  of  a  tenant  in  possession.  The  case  is 
not  like  that  of  a  devise  to  a  tenant  for  a  life.  Although  tech- 
nically this  is  a  remainder,  the  devise  to  C.  E.  Ivatt  .carries 
substantially  the  whole  estate.  He  has  the  property  subject  to 
the  charges.  I  think  the  correspondence  mentioned  in  para- 
graph 11  shows  that  this  view  was  present  to  the  minds  of  the 
farties  and  that  it  was  insisted,  as  a  matter  of  right,  that  C.  £. 
vatt  was  entitled  to  be  admitted  and  pay  a  fine  as  tenant  in 
possession.  After  having  admitted  him  the  lord  cannot  after- 
wards limit  the  effect  of  the  admittances  when  C.  E.  Ivatt  has 
paid,  as  tenant  in  possession,  the  whole  fine  due. 

Grove,  J.  I  am  of  the  same  opinion.  Upon  the  admission 
of  the  remainderman  in  this  case  a  fine  is  taKcn  proportionate 
not  merely  to  the  value  of  his  interest  but  of  the  fee  simple  of 
the  land;  how  can  it  be  said  that  the  lord  is  entitled  to  seize 

(*)  Gkus  y.  BieFuirdson,  2  D.  M.  &  G., at  p.  668. 
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for  the  uou-payment  of  a  fine  by  the  particular  tenant  which 
has  been  paid  upon  the  admittance  of  the  remainderman  ? 
Denman,  J.,  concurred.  Judgment  affirmed. 

Attorneys  for  plaintiff:  Remnant  Sf  PenUy. 
Attorneys  for  defendants :  Cbfe,   Cok  ^  Jacksony  for  Francis^ 
WebUer^  ^  Riches^  Cambridge. 


[Taw  Reports,  8  Queen's  B^nch,  898.] 
June  17, 1873. 

♦Reynolds  and  Another  v.  Howell.  [398 

Practice — Attomeff — Action  hrougM  toithoiU  Authority — Staying  Proceedingi. 

Where  an  attomej'  brings  an  action  without  the  authority  of  the  plaintiff,  the 
plaintiff  is  entitled  to  have  the  proceedings  stayed  without  payment  of  costs. 

RuLB  calling  upon  the  defendant  to  show  cause  why  all  pro- 
ceedings in  this  action  should  not  be  stayed. 

It  appeared  from  the  atfidavits,  that  the  plaintiffs  had  never 
authorized  the  attorney  on  the  record  to  bring  the  action,  and 
that  they  hjd  never  heard  of  the  action  having  been  brought 
until  they  received  the  usual  twenty  days'  notice  to  proceed  to 
the  trial  of  the  cause  under  s.  101  of  the  Common  Law  Pro- 
cedure Act,  1852.  It  also  appeared  that  the  attorney  for  the 
plaintiffs  on  the  record  was  in  insolvent  circumstances. 

Murphy  showed  cause.  The  rule  which  prevails  where  pro- 
ceedings have  been  instituted  by  an  attorney  without  authority 
is  to  be  found  laid  down  in  Bayley  v.  Bucktand  (*).  The  court 
will  set  aside  the  proceedings,  on  the  application  of  the  party 
for  whom  he  has  appeared,  on  equitable  terms,  if  .the  attorney 
is  insolvent;  but  if  he  be  solvent  the  court  will  not  interfere; 
they  will  leave  the  party  to  his  remedy  against  the  attorney. 
This  law  is  laid  down  in  an  anonymous  case  in  Salkeld  (^),  and 
has  been  acted  on  in  Barber  v.  Wilkins  ('),  Mudry  v.  Newman  (*). 
and  Hubbari  v.  Phillips  (*).  Here  the  attorney  being  insolvent, 
the  court  will  not  relieve  the  plaintiffs,  except  on  terms ;  the 
proceedings  ought  not  to  be  set  aside  without  the  payment  of 
costs.  [Blackburn,  J.  In  Bfibson  v.  Eaton  {^  the  question  was 
raisedon  the  record ;  and  it  would  appear,  from  Lord  Mans- 
field's judgment,  that  the  plaintiffs  would  be  entitled  to  have 
the  procedings  set  aside.  That  case  appears  to  be  inconsistent 
with  the  anonymous  case  in  Salkeld  ('). 

^FuUartany  in  support  of  the  rule,  relied  on  RobsoA  v.  [399 
Eaton  (•),  and  cited  also  Hoskins  v,  PhUlips.  (') 

0)  1  Ex..  1 ;  16  L.  J.  (Ex.).  201  (*)  1  C.  M.  &  R.,  403. 

0 1  SaUt.,  86, 88.  (•)  18  M.  &  W.,  702. 

05  Dowl.,  805.  (•)  1  T.  R.,  62.  (')  16  L.  J.  (Q.  B.),  339. 

6  Emg.  Hep.]  17 
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Blackburn,  J.  The  plaintiffd  have  a  right  to  have  the  action 
staj-ed  ;  but  the  question  is,  whether  itou^ht  to  be  on  payment 
of  costs.  There  is  some  little  difficulty  in  the  case.  In  the 
earlier  case  in  Salkeld  (')  it  is  laid  down  that  where  an  attorney 
takes  upon  him  to  appear,  the  court  looks  no  farther,  and  leaves 
the  party  to  his  action  against  him.  Then  came  the  case  of 
Robson  V.  Eaton  (^),  which  is  a  contrary  decision.  There  the 
question  was  raised  on  the  record.  The  plea,  to  an  action  for 
money  had  and  received,  was  that  the  defendant  had  been  sued 
in  the  Common  Pleas  for  the  same  cause  of  action,  and  that,  in 
the  course  of  that  suit  it  was  ordered  by  the  court  that  the 
defendant  should  pay  the  plaintiff  62^.,  if  he  would  accept  it,  in 
discharge  of  the  claim ;  if  not,  that  he  should  pay  the  same 
into  court;  and  that,  in  pursuance  of  the  order,  he  paid  it  into 
court;  and  that  one  Hodgson,  the  attorney  of  the  plaintiff  in 
the  suit,  took  the  same  out  of  court;  to  this  the  replication  was, 
that  Hodgson  was  never  retained  by  the  plaintiff  to  implead 
the  defenaant  or  impowered  to  receive  the  money  out  of  court. 
The  rejoinder  to  the  plea  was,  not  asserting  the  retainer,  but 
that  Hodgson  was  admitted  and  received  on  record  by  the 
Court  of  Common  Pleas  as  the  attorney  of  the  plaintiff,  and 
permitted  by  the  court  to  receive  the  money  out  of  court. 
Then,  on  demurrer,  Lord  Mansfield,  C.  J.,  held  that  the  plain- 
tiff was  entitled  to  judgment.  That  case  is  perfectly  inconsist- 
ent with  the  case  in  Salkeld.  How  can  we  say  that  we  ought 
to  impose  terms  on  st^iying  these  proceeding,  which,  if  the 
action  went  on  further,  would  be  a  nullity.  The  judgment  of 
Parke,  B.,  in  Mivdrey  v.  Newman  (')  seems  to  show  he  consid- 
ered  the  case  in  Salkeld  to  be  rightly  decided,  and  he  followed 
that  case  when  sitting  alone  in  the  Bail  Court  in  Barber  v. 
Wilkim  (^).  Afterwards  the  case  of  Hubbart  v.  PhWips  (*)  was 
decided,  in  which  Parke,  B.,  cites  Robson  v.  Eaton  (^,  and 
decides  in  accordance  with  the  judgment  of  Lord  Mansfield. 
400]  there  is  also  the  case  of  *Stanhopc  v.  Firmin  (•^,  where,  in  the 
judgment  of  the  court,  the  rule  mentioned  by  Holt,  C.  J.,  in  the 
case  in  Salkeld  is  all  uded  to,  but  I  do  not  think  the  court  decided 
that  the  rule  so  laid  down  was  binding.  In  this  case,  as  the  act- 
ion was  brought  without  authority,  on  the  authority  of  Robson  v. 
Eaton  (*),  the  plaintiffs  are  entitled  to  have  the  action  stayed, 
and  without  payment  of  costs.  I  may  add  that,  in  my  opinion, 
if  a  plaintiff' after  action  brought  in  his  name  by  an  attorney 
without, authority  hears  of  it,  and  does  not  repudiate  it,  he  will 
be  supposed  to  have  ratified  the  attorney's  act. 

(')  Anon.  1  Salk.,  30,  88.  (*)  5  Dowl.,  dOZ. 

O  1  T.  R.,  62  (•)  13  M.  &  W..  703. 

(»)  1  C.  M.  &  R.,  402.  (•)  3  Bing.  N.  C.  80.,  804. 
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Archibald,  J.  I  think  in  tlie  cases  which  lay  down  the 
rule  that  where  the  attorney  is  solvent  the  court  will  not  inter- 
fere to  set  aside  or  stay  the  proceedings  which  have  been  iusti- 
luted  without  authority,  sufficient  attention  has  not  been  paid 
to  Robson  V.  Eaton  (*).  We  must  regard  that  case  as  a  decision 
buiding  on  us,  and  to  be  acted  on.  I  therefore  agree  with  my 
Brother  Blackburn  that  this  rule  must  be  made  absolute  with- 
out payment  of  costs.  Ride  absolute. 

Attorneys  for  plaintiflfs  :  Dod  ^  Lcmgstaffe. 
Attorneys  for  defendant :  Fields  Roscoe^  ^  Co. 


[Law  Reports,  8  Qaeen's  Bench,  4t0.] 
May  23, 1873. 

♦In  the  Matter  of  Elise  Counhate.  [410 

EMraditionAct,  1870  (33  cfc34  Vict.  c.  52)  m.  2,  6,  7, 14,  26,  and  ac/i.  1  —  "  Cnmes 
hy  BojUcruptt  agairuit  Bankruptcy  JUiw  "  —  Procedtire  rehired  by  Treaty  — 
Treaty  wUh  Belgium. 

In  the  Bchednle  to  the  Extradition  Act,  1870  (33  &  34  Vict.  c.  52)  extradition 
crimes  are  ennxnerated,  accessories  being  nowhere  mentioned ;  amongst  others 
are  "  crimes  hy  hankrapts  against  bankruptcy  law :" 

Held,  that  this  could  not  to  extended  to  complicity,  by  a  person  not  himself  a 
bankrupt,  in  a  fraudulent  bankruptcy. 

Semble,  that,  under  s.  14,  depositions,  duly  authenticated,  are  admissible  in 
proceedings  under  the  act,  though  not  taken  in  the  presence  of  the  accused,  nor 
on  the  particular  charge. 

SembU,  that  conditions,  not  required  by  the  act,  but  required  by  a  treaty  before 
initiating  proceedings  under  the  act,  cannot  be  taken  into  account  in  considering 
the  validity  of  proceedings  under  the  act,  if  the  magistrate  in  other  respects  had 
jurisdiction  under  the  act. 

Qumre,  whether  the  statute  extends  to  acts  committed  before  the  passing  of 
the  statute. 

On  the  return  to  a  writ  of  Iiabeas  corpus  to  bring  up  tlje 
body  of  Elise  Victorine  Hortense  Counhaye,  it  appeared  that 
she  had  been  committed  to  the  Middlesex  House  of  Detention, 
under  a  warrant  of  the  chief  magistrate  at  Bow  street  Police 
Office,  dated  the  8th  of  May,  1873,  whereby  she,  —  having 
been  brought  before  the  magistrate  to  show  cause  why  she 
should  not  be  surrendered,  in  pursuance  of  the  Extradition  Act, 
1870,  on  the  ground  of  her  being  accused  of  the  commission 
of  the  crime  of  complicity  in  a  case  of  fraudulent  bankruptcy 
within  the  jurisdiction  of  Belgium,  and  no  sufficient  cause 
having  been  shown  why  she  should  not  be  surrendered,  —  was 
ordered  to  be  delivered  into  the  custody  of  the  keeper  of  the 
said  House  of  Detention,  there  to  be  kept  by  him  until  she 
should  be  thence  delivered  pursuant  to  the  provisions  of  the 
ttid  act 

01T.B.,«2. 
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It  appeared  from  the  affidavits,  that  in  pursuance  of  an  order 
from  the  secretary  of  state,  a  warrant  had  been  issued  by  tlic 
chief  magistrate  for  the  apprehension  of  Madame  Counhaye  ; 
and  when  she  was  before  the  magistrate,  on  the  8th  of  May,  Ji 
warrant  for  her  arrest,  in  the  French  language,  was  produced, 
issued  by  a  judge  or  magistrate  in  Belgium,  which  stated  that 
411]  Elise  Counhaye  *was  charged  with  complicity  in  a  fraudu- 
lent bankruptcy  in  Brussels,  in  1870,  in  having  deposited,  on 
the  1st  of  July,  1870,  at  the  Soci6te  Gen6rale  de  Paris,  a  sum 
of  175,000  francs  in  her  own  name,  in  exchange  for  seven  bonds 
to  bearer  of  that  society,  which  bonds  have  been  withdrawii 
from  the  creditors  of  the  bankruptcy  of  her  husband,  declared 
on  the  15th  of  July,  1870,  by  the  Tribunal  de  Commerce  of 
Brussels,  whereas  the  money  with  which  the  purchase  of  them 
had  been  made  clearly  belonged  to  the  bankrupt  himself,  as 
the  proceeds  of  his  business. 

An  adjudication  in  bankruptcy  and  a  judgment  of  the  Tri- 
bunal de  Commerce  at  Brussels,  against  Adolphe  Counhaye, 
husband  of  Elise  Counhaye,  and  Victor  Counhaye,  his  brother 
and  partner,  were  also  produced. 

Depositions  were  also  put  in,  taken  upon  the  adjudication  in 
bankruptcy,  and  on  the  charge  of  fraudulent  bankruptcy,  and  also 
depositions  relating  to  the  charge  of  Elise  Counhaye's  com- 
plicity in  the  fraudulent  bankruptcy.  These  depositions  were 
all  taken  in  the  absence  of  the  accused ;  and  none  of  them  were 
taken  before  the  judge  or  magistrate  who  had  issued  the  wur- 
rant  for  her  arrest. 

It  appeared  from  the  documents,  depositions,  and  the  oral 
evidence  before  the  chief  magistrate,  that  Elise  Counhaye,  on 
the  1st  of  July,  1870,  went  with  her  husband  to  the  office  of  the 
Soci6te  Generale  at  Paris,  and  purchased  seven  bonds  of  the 
society  for  175,000  francs,  which  she  paid  in  cash.  They  re- 
turned to  Brussels  a  few  days  afterwards,  and  on  the  17th  of 
July  they  left  Brussels  and  went  to  London,  taking  with  them 
their  children  and  effects.  The  husband  and  his  brother  had 
carried  on  business  at  Brussels  up  to  that  time,  and  about  that 
time  they  withdrew  from  various  banks  the  greater  part  of 
300,000  francs  belonging  to  them  as  the  proceeds  of  their  busi- 
ness. On  the  25th  of  July,  1870,  having  fled  from  Belgium, 
they  were  there  adjudged  bankrupts. 

On  the  above  documents  and  evidence  the  chief  moiristrate 
committed  Elise  Counhaye,  under  s.  10  of  the  Extradition  Act, 
1870,  to  await  the  warrant  of  the  secretary  of  state  for  her  sur- 
render. 

The  Extradition  Act,  1870  (33  &  34  Vict.  c.  52),  was  passed 
on  the  9th  of  August,  1870. 
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67  8.  2,  Where  an  arrangfement  lias  been  made  with  any  foreign  state  with 
respect  to  the  surrender  to  sach  state  of  any  fugitive  criminals,  Her  Majesty  may. 
*bj  order  in  council,  direct  that  this  act  shall  apply  in  the  case  of  such  [412 
foreign  state.  .  .  . 

By  s.  6,  Where  this  act  applies  in  the  case  of  any  foreign  state,  every  fugitive 
criminal  of  that  state,  who  is  in  or  suspected  of  being  in  any  part  of  Her  Majesty's 
dominions,  or  that  part  which  is  specified  in  the  order  applying  this  act  (as  the 
.cise  may  be),  shall  be  liable  to  be  apprehended  and  surrendered  in  manner  pro- 
vided by  this  act,  whether  the  crime  in  respect  of  which  the  surrender  is  sought 
was  committed  before  or  after  the  date  of  the  order,  and  whether  there  is  or  is 
not  any  concurrent  jurisdiction  in  any  court  of  Uur  Majesty's  dominions  over 
that  crime. 

By  8.  7,  A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any  foreign 
state,  who  is  in  or  suspected  of  being  in  the  United  Kingdom,  shall  be  made  to  a 
secretary  of  state  by  some  |)erson  recognized  by  the  secretary  of  state  as  a  diplo- 
matic representative  of  that  foreign  state.  A  secretary  of  state  may,  by  onier 
under  his  hand  and  seal,  signify  to  a  police  magistrate  thaff  such  requisition  has 
been  made,  and  require  him  to  issue  his  warrant  for  the  apprehension  of  the 
fugitive  criminal.  .  .  . 

By  8.  8,  A  warrant  for  the  apprehension  of  a  fugitive  criminal,  whether  accused 
nr  convicted  of  crime,  who  is  in  or  suspected  of  being  in  the  United  Kingdom  may 
be  issued  —  1.  by  a  police  magistrate  on  the  receipt  of  the  said  order  of  the  secretary' 
of  state,  and  on  such  evidence  as  would  in  his  opinion  justify  the  issue  of  the  war- 
rant if  the  crime  had  been  committed  or  the  criminal  convicted  in  England ;  .  I 

By  s.  10,  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if 
the  foreign  warrant  authorizing  the  arrest  of  such  criminal  is  duly  authenticated, 
nod  such  evidence  is  produced  as  (subject  to  the  provisions  of  this  act)  would, 
according  to  the  law  of  England,  justify  the  committal  for  trial  of  the  prisoner 
if  the  crime  of  which  he  is  accused  had  been  committed  in  England,  the  police 
magistrate  shall  commit  him  to  prison,  but  otherwise  shall  order  him  to  be  dis- 
charged. .  .  .  If  he  commits  such  criminal  to  prison,  he  shall  commit  him  to 
the  Middlesex  House  of  Detention,  or  to  some  other  prison  in  Middlesex,  there 
to  await  the  warrant  of  a  secretary  of  state  for  his  surrender,  and  shall  forthwith 
send  to  a  secretary  of  state  a  certificate  of  the  committal,  and  such  report  upon 
the  case  as  he  may  think  fit. 

By  s.  14,  Depositions  or  statements  on  oath,  taken  in  a  foreign  state,  and  copies 
nf  such  original  depositions  or  statements,  and  foreign  certificates  of  or  judicial 
docaments  stating  the  fact  of  conviction,  may,  if  duly  authenticated,  be  received 
in  evidence  in  proceedings  under  this  act. 

By  8. 15,  Foreign  warrants  and  depositions  or  statements  oa  oath,  and  copies 
thereof,  and  certificates  of  or  judicial  documents  stating  the  fact  of  a  conviction, 
fhall  be  deemed  duly  authenticated  for  the  purposes  of  this  act.  If  authenticated 
in  manner  provided  for  the  time  being  by  law  or  authenticated  as  follows :  (1). 
If  the  warrant  purports  to  be  signed  by  a  judge,  magistrate,  or  officer  of  the 
foreign  state  where  the  same  was  issued ;  (2.)  If  the  depositions  or  statements,  or 
the  copies  thereof,  purport  to  be  certified  under  the  hand  of  a  judge,  magistrate, 
or  officer  of  the  foreign  state  where  the  same  were  taken,  to  be  the  original  de- 
positions or  statements,  or  to  betrue  copies  thereof,  as  the  case  may  require;  .  .  . 

By  B.  26,  in  this  act,  unless  the  context  otherwise  requires  .  .  .  the  term 
"extradition  crime"  means  a  crime  which,  if  committed  in  England  or  within 
^English  jurisdiction,  would  be  one  of  the  crimes  described  in  the  first  [413 
wh(xlule  to  this  act.  .  .  .  The  term  "  fugitive  criminal "  means  any  person  ac- 
cused or  convicted  of  an  extradition  crime  committed  within  the  jurisdiction  of 
»ny  foreign  state  who  is  or  is  suspected  of  being  in  some  part  of  Her  Majesty's 
domlniono. 

F1U8T  Schedule.  The  following  list  of  crimes  is  to  be  construed  according  to 
tlie  law  existing  in  England,  or  in  a  British  possession  (as  the  case  may  be),  at 
the  date  of  the  alleged  crime,  whether  by  common  law  or  by  statute  made  before 
or  after  the  passing  of  this  act:  Murder,  and  attempt  and  conspiracy  to  murder. 
Manslanghter.  Counterfeiting  and  altering  money,  and  uttering  counterfeit  or 
&lleped  money.     Forgery,  coanterfeiting,  and  altering,  and  uttering  what  is  forged 
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or  counterfeited  or  altered.  Embezzlement  and  larceny.  Obtaining;  laoney  or 
goods  by  false  pretenses.  Crimes  by  bankrupts  against  bankruptcy  law.  Fraud 
by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or  member,  or  public  officer 
of  any  company  made  criminal  by  any  act  for  the  time  being  in  force.  Rape. 
Abduction.  Child  stealing.  Burglary  and  housebreaking.  Arson.  Robbery 
with  violence.  Threats  by  letters  or  otherwise  with  intent  to  extort.  Piracy  by 
law  of  nations.  Sinking  or  destroying  a  vessel  at  sea,  or  attempting  or  conspiring 
to  do  BO.  Assaults  on  board  a  ship  on  the  high  seas  with  intent  to  destroy  life 
or  to  do  grievous  bodily  harm.  Revolt  or  conspiracy  to  revolt  by  two  or  more 
persons  on  board  a  ship  on  the  high  seas  against  the  authority  of  the  master. 

On  the  Slst  of  July,  1872,  in  pursuance  of  the  ahove  act,  ji 
treaty  was  signed  between  the  queen  of  England  and  the  king 
of  the  Belgians,  which  treaty  was  ratified  on  the  29th  of  August, 
1872;  and  on  the  16th  of  October,  1872,  by  an  order  in  council, 
it  was  ordered  that  from  and  after  the  28th  of  October,  1872, 
the  said  act  shall  apply  in  the  case  of  the  said  treaty. 

Article  I  of  the  Treaty.  It  is  agreed  that  her  Britannic  majesty  and  his 
majesty  the  king  of  the  Belgians  shall,  on  requisition  made  in  their  name  by  their 
respective  diplomatic  agents,  deliver  up  to  each  other  reciprocally  any  persons, 
except  as  regards  Great  Britain,  native  born  and  naturalized  subjects  of  her 
Britannic  majesty,  and  except  as  regards  Belgium,  those  who  are  by  birtli  or  who 
may  have  become  citizens  of  Belgium,  who,  h(nng  accuscKl  or  convicted  as 
principals  or  accessories  before  the  fact  of  any  of  the  crimes  hereinafter  specified, 
committed  within  the  territories  of  the  requiring  party,  shall  be  found  within 
the  territories  of  the  other  party:  [Then  followed  a  list  of  crimes  in  the  same 
terms  as  the  schedule  to  the  act.]  Provided  that  the  surrender  shall  be  made 
only  when,  in  the  case  of  a  person  accused,  the  commission  of  the  crime  shall  be 
so  established  as  that  the  liyws  of  the  country  where  the  fugitive  or  person  accut«t  d 
{^liall  be  found  would  justify  his  apprehension  and  commitment  for  trial  if  the 
crime  had  been  there  committed ;  and,  in  the  case  of  a  person  alleged  to  have 
been  convicted,  on  such  evidence  as,  according  to  the  laws  of  the  country  where 
414]  he  is  found,  would  prove  that  he  had  been  convicted.  *In  no  case  can  the 
surrender  be  made  unless  the  crime  shall  be  punishable  according  to  the  Iaw.s 
in  force  in  both  countries  with  regard  to  extradition. 

Article  II.  In  the  dominions  of  her  Britannic  majesty,  other  than  the  colonies 
or  foreign  possessions  of  her  majesty,  the  manner  of  proceeding  shall  l>e  as 
follows : 

I.  In  the  case  of  a  person  accused — ^The  requisition  for  the  surrender  shall  be 
made  to  her  Britannic  majesty's  principal  secretary  of  state  for  foreign  afiairs  by 
the  minister  or  other  diplomatic  agent  of  his  majesty  the  king  of  the  Belgian.^, 
accompanied  by  a  warrant  of  arrest  or  other  equivalent  judicial  document, 
issued  by  a  judge  or  magistrate  duly  authorized  to  take  cognizance  of  the  act^ 
charged  against  the  accused  in  Belgium,  together  with  duly  authenticated  de- 
positions or  statements  taken  on  oath  before  such  judge  or  magistrate,  clearly 
setting  forth  the  said  acts,  and  containing  a  description  of  the  person  claimed, 
and  any  particulars  which  may  serve  to  identify  \i\m.  The  said  secretary  of 
state  shall  transmit  such  documents  to  her  Britannic  majesty's  principal  secretary 
of  state  for  the  home  department,  who  shall  then,  by  order  under  his  hand  and 
seal,  signify  to  some  police  magistrate  in  London  that  such  requisition  has  been 
made,  and  require  him,  if  there  be  due  cause,  to  issue  his  warrant  for  the  appre- 
hension of  the  fugitive.  On  receipt  of  such  order  from  the  secretary  of  state,  and 
on  the  production  of  such  evidence  as  would,  in  the  opinion  of  the  magistrate, 
justify  the  issue  of  the  warrant  if  the  crime  had  been  committed  in  the  United 
Kingaom,  he  shall  issue  his  warrant  accordingly.  When  the  fugitive  shall  have 
been  apprehended,  he  shall  be  brought  before  the  police!  magistrate  who  issued 
the  warrant,  or  some  other  police  magistrate  in  London.  If  the  evidence  to  be 
then  produced  shall  be  such  as  to  justify,  according  to  the  law  of  England,  the 
committal  for  trial  of  the  prisoneri  if  the  crime  of  which  he  is  accused  had  beeD 
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committed  in  England,  the  police  magistrate  sliall  commit  him  to  prison  to  await 
the  warrant  of  the  secretary  of  state  for  liis  surrender ;  sending  immediately  to 
the  secretary  of  state  a  certificate  of  the  committal  and  a  report  upon  the  case. 
After  the  expiration  of  a  period  from  the  committal  of  the  prisoner,  which  shall 
never  be  less  than  fifteen  days,  the  secretary  of  state  shall,  hy  order]  under  his 
hand  and  seal,  order  the  fugitive  criminal  to  he  surrendered  to  such  person  as 
may  be  daly  authorized  to  receive  him'  on  the  part  of  the  Ooverumeut  of  his 
majcstj  the  king  of  the  Belgians.    * 

Sir  J.  B.  Karslahe^  Q.C.,  Day^  Q.C.,  and  RoJ/ind  V.  Williams^ 
moved  the  discharge  of  the  prisoner.  There  are  several  objec- 
tions against  the  surrender  of  this  prisoner.  In  the  first  place, 
complicity  in  a  fraudulent  bankruptcy  is  not  a  crime  within  the 
Extradition  Act.  By  the  treaty  accessories  before  the  fact  to  all 
the  crimes  mentioned  are  expressly  included ;  but  the  treaty  can- 
not extend  the  act,  and  although  accessories  to  most  of  the  crimes 
included  in  the  schedule  would  be  included,  perhaps ;  yet  when 
*the  definition  is  "crimes  by  bankrupts  against  bank- [415 
ruptcy  law,"  only  a  fraud  by  the  bankrupt  himself  can  be  in- 
cluded. Moreover,  by  s.  26  the  fraud  must  be  one  which  is  a 
crime  by  Ensjlish  law.  Misdemeanors  of  fraudulent  debtors 
arc  enumerated  in  the  Debtors  Act,  1869  (32  &  33  Vict,  c  62), 
s.  11.  The  husband  may  possibly  have  been  guilty  of  an  ofiense 
under  subs.  5  of  fraudulently  removing  his  property;  but  there 
is  no  evidence  to  connect  the  purchase  of  these  bonds,  which  is 
the  act  charged  against  Madame  Counhaye,  with  the  fraudulent 
removal  of  tne  bankrupt's  property.  Again,  the  facts  charged 
were  committed  before  the  act  passed,  and  8.  6  can  only  apply 
to  crimes  committed  and  persons  becoming  fugitives  after  the 
act  passed,  although  it  is  made  to  apply  to  cases  taking  place 
before  the  order  in  council.  There  are  also  several  minor 
objections  to  the  proceedings ;  first,  the  depositions  produced 
before  the  chief  magistrate — and  it  must  be  taken  that  there 
were  no  others  before  the  secretary  of  state — were  not  taken 
before  the  magistrate  who  issued  the  warrant  of  arrest,  and 
Article  11  of  this  treaty  requires  that  they  should  have  been 
taken  before  such  judge  or  magistrate.  [Blackburn,  J.  The 
act  (s.  7)  does  not  make  the  production  of  a  warrant  and  depo- 
sitions a  condition  precedent  to  the  secretary  of  state  acting,  as 
the  treaty  does.  Under  the  act  the  only  question  is,  whether 
the  magistrate  had  jurisdiction.]  Another  objection  is,  that 
the  depositions,  not  having  been  taken  in  the  presence  of  the 
jiecused,  ought  not  to  have  been  received  in  evidence,  [Black- 
Bi'RN,  J.  Sect.  14  makes  any  depositions  on  oath  receivable  in 
evidence.]  Lastly,  the  Belgian  warrant  is  bad,  it  charges  a 
crime  committed  in  France,  not  in  Belgium,  and  it  is  not  the 
same  crime  as  in  the  English  warrant  of  committal. 

^>  J.  D.  ColerklgCy  A-  G.  (with  him  C.  Bowen)^  in  support  of 
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tlie  warrant  of  commitment,  was  requested  by  the  court  to 
confine  his  argument  to  the  two  points,  whether  an  extradition 
crime  had  been  committed  by  the  prisoner,  and  whether  the 
act  applied  to  facts  taking  place  before  it  passed.  No  doubt 
the  first  is  the  great  question  in  the  case.  Accessories  arc 
416]  expressly  mentioned  *in  the*  treaty,  but  it  must  be  con- 
ceded that  this  cannot  be  taken  to  extend  the  act.  In  the  sched- 
ule to  the  act  accessories  before  the  fact  are  nowhere  mentioned, 
because  at  common  law  they  are  in  efiect  the  same  as  princi- 
pals ;  and  it  cannot  be  contended  that  accessories  are  not 
included.  Moreover,  aiders  and  abettors  by  statute  can  be 
tried  as  well  as  punished  as  principals.  [Blackburn,  J.  In 
the  particular  class  of  crimes  now  in  question  the  schedule 
says,  "crimes  by  bankrupts  against  bankruptcy  law."]  The 
court  being  against  the  committal  on  this  point,  it  would  be 
useless  to  argue  any  other. 

Blackburn  J.  we  are  all  of  opinion  that  the  prisoner  must 
be  discharged  on  the  point  which  has  been  argued  by  the 
attorney  general.  As  to  the  objection  that  the  terms  of  the 
treaty  have  not  been  complied  with,  and  the  order  of  the  secre- 
tary of  state  ought  therefore  not  to  have  been  made,  I  do  not 
think  that  affects  the  magistrate's  jurisdiction ;  if  the  conditions 
of  the  treaty  have  not  been  complied  with  the  secretary  of  state 
might  have  refused  to  order  a  magistrate  to  proceed ;  but  these 
conditions  are  not  in  the  act  of  parliament ;  and  the  secretary 
of  state  having  made  an  order,  and  the  magistrate  having  acted 
under  it,  all  we  have  to  do  is  to  look  at  the  act  to  see  whether 
he  had  jurisdiction  under  it.  We  are,  I  believe,  also  all  agreed 
that  8.  1:4  makes  depositions  properly  authenticated  evidence  in 
proceedings  under  the  act,  whether  they  are  taken  in  the  par- 
ticular charge  or  not,  and  whether  taken  in  the  presence  of  the 
person  charged  or  not.  In  most  European  states,  I  believe,  it 
IS  not  the  practice  to  take  the  depositions  in  the  presence  of 
the  accused;  at  all  events,  the  tew  is  indifferent  in  the  matter. 
I  would  add  that  it  is  for  the  magistrate  to  give  what  weight  he 
thinks  proper  to  depositions  so  taken.  On  the  real  question  1 
feel  obliged  to  say  that  the  act  do^s  not  apply  to  the  present 
case.  This  country  is  bound  by  the  treaty  with  Belgium  to 
give  up  persons  accused  of  certain  crimes,  provided ^he  partic- 
ular crime  charged  is  included  in  the  extradition  act.  A  list  of 
the  crimes  contemplated  is  given  in  the  first  schedule,  amongst 
which  are  "  crimes  by  bankrupts  against  bankruptcy  law :"  and 
417]  I  do  not  see  how  tha#  can  include  a  person,  ♦not  a  bank- 
rupt, but  accused  of  complicity  in  a  fraudulent  bankruptcy.  I 
agree  with  the  attorney  general  that  as  to  many  of  the  crimes 
included  in  the  list  accessories  before  the  fact  would  be  in- 
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eluded  ;  they  are  now  liable  to  be  indicted  as  principals,  and 
were  always  liable  to  be  punished  as  principals.  But  the  des- 
cription of  most  of  the  crimes  in  the  schedule  is  sjeneral  — 
forgery,  abduction ;  whereas  in  the  description  of  this  particu- 
lar crime,  it  must  be  committed  by  bankrupts ;  and  I  think  we 
cannot,  without  stretching  the  meaning,  extend  it  to  persons 
who  are  not  themselves  bankrupts.  It  may  have  been  a  mis- 
take in  the  legislature  or  intentional ;  but  whatever  was  the  in- 
tention it  is  impossible  for  us,  with  the  language  used,  to  say 
that  the  prisoner  has  been  guilty  of  an  extradition  crime,  for 
she  has  not  been  guilty  as  a  bankrupt  of  a  crime  against  bank- 
ruptcy law.  As  to  whether  the  act  applies  to  crimes  committed 
before  the  act  passed,  I  express  no  opinion,  beyond  this,  that  it 
is  at  least  very  doubtful ;  and  it  would  be  well  to  clear  up  the 
doubt  if  it  was  intended  under  s.  6,  to  give  the  act  this  retro- 
spective effect.  (*) 

QuAiN,  J.  I  am  of  the  same  opinion.  It  seems  to  be  impos- 
sible to  get  over  the  expression  "  by  bankrupts."  In  the  enume- 
ration  of  the  other  crimes  the  schedule  does  not  say  by  whom  ; 
and  the  definition  may  well  be  taken  to  include  aiders  and 
abettors;  but  in  this  particular  case  a  particular  class  of  persons 
is  mentioned';  and  it  would  be  to  put  a  most  forced  construc- 
tion on  the  act  to  say  that  "  crimes  by  bankrupts  against  bank- 
ruptcy laws"  can  include  persons,  who  assist  others  in  com- 
mitting crimes  against  those  laws,  but  are  not  themselves 
bankrupts. 

♦Archibald,  J.  I  agree  with  my  Brother  Blackburn  on  [418 
the  other  two  points;  andlalso  agree  that  theprisoner  is  entitled 
to  her  discharge  on  the  ground  that  if  guilty  she  has  not  been 
guilty  of  an  offense  within  the  schedule.  We  cannot  reject 
the  words  "  by  bankrupts,"  and  as  the  prisoner  was  not  herself 
a  bankrupt  the  crime  charged  against  her  is  not  within  the  act. 

Bale  absolute.  (*). 

Attorneys  for  prisoner :  Ingle^  Cooper,  ^  Holmes, 
Attorney  contra :  Solicitor  to  Treasury. 

(')  By  36  ft  37  Vict.  c.  60,  s.  2  after  or  convicted  of  Laving  counselled,  pro- 

reciting  b.  6  of  the  principal  act  (33  &  cared,  commanded,  aided,  or  abetted 

34  Vict.  c.  52),  and  tte  doubts  that  had  the    commission    of    any    extradition 

arisen  as  to  the  application  of  the  sec-  crime,  or  of  being  accessory  before  or 

tion,  it  is  enacted  that "  a  crime  com-  after  the  fact  to  any  extradition  crime, 

mitted  before  the  date  of  the  order  in-  shall  be  deemed  for  the  purposes  of  the 

eludes  in  the  said  section  a  crime  com-  principal  act  and  this  act  to  be  accused 

mitted  before  the  passing  of  the  princi  or  convicted  of  having  committed  such 

pal  act,  and^  the  principal  act  and  this  crime,  and  shall  be  liable  to  be  appre- 

act  shall  be  construed  accordingly."  hended  and  surrendered  accordingly." 

By  8. 3  "  Every  person  who  is  accused  (*)  See  note  Q),  ante,  p.  417. 
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The  subject  of   the  extradition  of  fugitive  will  be  surrendered  altbou^h  a 

persons  charged  with  crime  in  another  .statute  of  the  demanding'  state    may 

country  is  discussed  by  Mr.  Hura  in  his  have  divided  it  into  different  degrees 

"work  vLpon  Habeas  Corpus,  itp.  575 — 654;  Palmer's  case,  55  Law  Times  (£u$r.>. 

by  Mr.  Edward  Clarke,  in  his  treatise  folio  411,  Cadwallader  J.,  E.  D.  Penii. 

upon  the  law  of  Extradition  (London  A  fugitive  will  not  be  discharged 

18G7);by  Mr.  Samuel  Robinson  Clarke  on  the  ground  that  he  was  forcibly 

in  his  Criminal  Law  of  Canada  (pp.  brought  within  the  jurisdiction  of  the 

23 — 70) ;  by  Mr.  Wharton  (3  Wharton's  country.  LaQrave'  case,  45  How.  Prac. 

Criminal  Law,  7th  ed.  §§  2954—2972),  Rep.,  301. 

Wharton's  Conf.  Laws,  §§  940 — 976 ;  A  state  cannot  by  statute  or  other- 
see  also  Lewis's  United  States  Criminal  wise  provide  for  the  surrender  of  f  ugt- 
I^w,  pp.  241,  637;  Fisher's  Criminal  tives  from  justice.  That  prerogative  can 
Digest,  623:  Abbott's  Nat.  Dig.  Tit.  only  be  exercised  by  the  general  go- 
"Extradition";  Brigh tidy's  Federal  Dig.  vernment.  Carl  Vogt's  case,  12  Ameri- 
Tits."  Extradition" and**  Fugitives  from  can  Law  Reg.  N.  S.,  94,  50  New  York 
Justice."    Opinions  of  Attorney's  Gen-  Rep.,  321. 

eral  of  the  United  States,  Tit.  "  Extra-  It  has  been  held  that  a  fugitive  can- 

dition ;"  ExpaHe Boutier,  4  Eng.  Rep.,  not  be  arrested  on  a  warrant  issued  by 

550, 12  Cox's  Crim.  Cas. ,  303 ;  Amos's  a  state  magistrate  in  order  to  enable  the 

Science  of  Jur.  362,388, 421 ;  Bouv.  Law,  executive  of  the  United  States  to  sur- 

Dict.  Tit's.    "  Extradition,"  "  Fugitive  render  him.    CommomoedUh  v.  Deacatt, 

from  Justice."  1  Kent's  Com.,  36—8,  10   Searg.    &   Rawle,    125,    S.    C,    2 

Marg  p,  Holmes's  note  to  12th  ed ;  Mat-  Wheeler's  Crim.  Cas.,  1. 

ter  of  Ball,  1  Am.  Jurist,  297;  17  Am.  Under  the  existing  statutes  of  con- 

J  urist,  94 — 113 ;  22  Am.  Jurist,  330.  gress  the  judges  of  courts  of  record  may 

Although  one  nation  may,  as  a  matter  issue  such  warrants.     9  U.  S.  Stat,  at 

of  favor,  surrender  to  another  a  fugitive  Large,  802, 1  Bright  Dig.,  269. 

from  its  ju8tice,(3  Wharton's  Crim.  Law,  The  treaty  between  the  United  Statc*!< 

7th  ed.,  §2954,  Matter  of  Washburn,  4  and  Great  Britain  will  be  found  in  the 

John's  Chy.  106,  3  Wheeler's  Crim.  Cas.,  8th  volume  of  the  United  States  Statut  «-:< 

473 ;  Story's  Conflict  of  Laws,  §§626-8),  at  Large,  p.  376  and  the  stattUe  in  the 

yet  where  a  treaty  exists  it  will  be  9th  volume,  page  302. 

assumed  such  treaty  was  intended  to  The  general  statute  of  the  United 

cover  all  the  cases   in  which  such   a  States  for  extradition  was  passed  in 

surrender  should  be  made,  and  one  will  1848.  9  St.  at  Large,  302, 1  Bright  Dig., 

be  denied  for  any  other  offense.     Mat-  269  ;  Amended  in  1860, 12  St.  at  Lar^e, 

ler  of  Vogt,  opinion  Atty.  Gen..  U.  S.,  84, 2  Bright  Dig.,  205  and  in  1869;  15  St. 

not  yet  jpublished ;  3  Whart.  Crim.  Law,  at  Large,  337, 1  Bright  Dig.,  206. 

7th  ed,  g  2964 ;  Clarkb's  Crim.  Law  of  The  statute  at  present  in  force  in 

Canada.  23:  2  Story  on  Const.  (4th  ed,  England  is  33  and  34  Vict.,  Chap.  52 

g§  1808—9.  (1870) ;  Cox  &  Saunder's  Criminal  Acts, 

The  various  crimes  which  are  pro-  p.  450,  et  seq,     Canadian  Statutes  1872, 

vided  for  by  treaties  are  enumerated  in  p.  XX,  et  seq, 

a  note  £0  Farez's  case,  7  Abb.  Prac  Rep.  For    decisions   under   the   English 

lV.  S.,  pp.  95 — 106  and  in  one  to  Vogt's  statutes  and  practice ;  Teman's  Case,  9 

case  12  American  Law  Reg.  N.  S.,  103 :  Cox  Cr.  Cas.,  522 ;    Windsor's  Case,  10 

bee  also  8  Op.  U.  S.  Atty's  Genl.  520 ;  3  Cox,  118 ;   Attorney-General  v.  Ku>ok  a- 

Wharton's  Crim.  Law,  7th  ed.g  2955,  Sing,  a  Chinaman,  42  Law  Jour.  Rep. 

and  note  to  Wharton's  Conflict  of  Laws.  Priv.  Coun.  N.  S.,  64 ;   Fisher's  Crim. 

g942.  Dig.,  Tit.  "  Extradition." 

Where  a  treaty  provides  for  the  sur-  Under  the  United  States  statute  and 

render  of  a  fugitive  from  justice,  the  the  practice,  with  England.  Heilboun's 

crime  will  be  construed  to  mean  such  an  Case,  1  Parker  Crim.  Rep.,  429;  Mmc- 

one  as  is  defined  by  the  common  law  donnell's    Case,  45  How.  Prac.,*  294; 

or  by  some  statute  of  the  asylum  state  Palmer's  Case,  55  Law  Times  (English) 

and  not  the  mere  creation  of  a  statute  of  (folio)  411,  Cadwallader,  J.,  ^.  D.  Penu. 

the   state    making  the    demand.    La-  Commonwealth  v.  Deacon,  2  Wheeler's 

Grave's  case  45  How.  Prac.  Rep.,  301 ;  Crim.  Cases,  1,  8.  C.  10  Serg.  &  Rawle, 

Windsor's  Case  10  Cox.  Cr.  Case,  118  ;  3  125.     With  Switzerland  :  Farez'sCase, 

Whart ,  Cr.  I^w  §2955  a.  7  Blatchf.,  84.  345,  7  Abb.  Prac  Rep. 

But  if  anoueaseat  common  law  the  N.  S.,  81,  40  How.  Prac,  107.    With 
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Franoe  :  Metzj^er's  Case,  1  Parker  Crim.  in  Council,  June  19, 1868  (not  published 

Rep.,  108.  5  N.  T.  Leg.  Obs.,  867 ;  La  in  the  Canadian  Acts  until  1869  (Kescr- 

Or&ve's  Case.  45  How.  Prac,  801.  With  ved  Acts,  Laws  1869.  p.  XI.)    Entitled 

Pmasia:  HeinricVs  Case,  10  Cox  Crim.  "  An  act  respecting  the  treaty  between 

Case,   626.      With  Saxonj :     Muller's  Her  Majesty  and  the  United  States  of 

Case,  5  Philadelphia  Rep.,  289.  America,  for  the  apprehension  and  sur- 

Between  the  states  ;  2  Stoiy  on  Const.,  render  of  certain  offenders  "  it  was  pro- 

4th  Ed.  §§  1807-1811;  Leland's  case,  7  Tided  that. 

Abb.  Prac.  N.  S.,  64:  Rutter's  case,  7  •*  Whereas,  by  the  tenth  article  of  a 

Abb.    Prac.  N.  S.,  67 ;  Clark's  case,  9  treaty  between  Her  Majesty  and  the 

Wend..  212;  Solomon's  case,  1  Abb.  United   States  of  America,  signed    at 

Prac  N.  8.,  347 ;  RMruon  v.  Flanders,  Washington  on  the  ninth  day  of  August, 

20  Indiana,  10 ;  Booker  ▼.  St&oenson,  8  in  the  year  one  thousand  eight  hundred 

Bosh  (Ky.),  89;  Kingsbury's  case,  106  and  forty-two,  the  ratifications  whereof 

Mass.,  229  ;  Donaghey's  case,  1  Pitts-  were  exchanged  at  London,  on  the  thir- 

barg     Rep.,  -166,    8    Pittsbui^    Leg.  tieth  day  of  October,  in  the  same  year, 

Jour.,  9 ;  see  also  United  States  Dig.  Tit.  it  was  agreed  that  Her  Majesty  and  tlie 

'•  Fugitives  from  Justice."  said  United  States  should,  upon  a  mutual 

Ab  to  the  practice  in  preferring  the  requisition  by  them  or  their  ministers, 

complaint,  see  note  to  Vogt's  case;  12  officers  or  authorities  respectively  made, 

American  Law  Reg.  N.  S.,  1(VI ;  Opinions  deliver  up  to  justice  all  persons  who. 

Attorneys  Gen.  IJ.  S.,Tit.  ''£Ktradi-  beingcharged  with  the  crime  of  murder, 

tion."  or  assault  with  intent  to  commit  murder. 

Proofs  upon  the  examination;  Muller's  or  piracy,  or  arson,  or  robbery,  or  for- 

case,  5  Philadelphia  Rep.,  289;  Matter  gery,  or  the  utterance  of  forged  paper, 

of  Waahbom,  4  Johnson's  Chy.  Rep.,  committed   within  the  jurisdiction  of 

106.    8    Wheeler's  Crim.    Cases,  473 ;  either  of  the  high  contracting  parties, 

'.^ochrane's  Case,  4  Op.  Atty.  Gen.,  201 ;  should  seek  an  asylum  or  sliould  bo 

Id.,  330.  found  within  the  territories  of  the  other. 

Discharge    is    not     res     adjudicata.  provided  that  tliis  should  only  be  done 

Muller's  Case,  5  Philadelphia  Rep.,  289,  upon  such  evidence  of  criminality  as 

10  Op.  U.  S.  Atty's  Gen.,  601.  according  to  the  laws  of  the  place  where 

Our  contiguity  to  the  Dominion  of  the  fugitive  or  person  so  charged  should 
Canada  yearly  renders  a  knowledge  of  be  found,  would  justify  his  apprehen- 
the  law  ofextradition  from  that  country,  sion  and  commitment  for  trial  if  the 
of  criminals  who  fly  from  justice,  more  crime  or  offense  had  been  there  com- 
important.  Readers  .who  desire  to  mitted;  and  that  the  respective  judges 
fall  J  investigate  the  numerous  decisions  and  other  magistrates  of  the  two  govern- 
by  the  Dominion  courts  should  consult  ments  should  have  power,  jurisdiction 
Mr.  Clarke's  work  upon  the  Criminal  and  authority,  upon  complaint  made 
Law  of  Canada  before  mentioned.  It  is  under  oath,  to  issue  a  warrant  for  the 
proposed,  however,  to. give  below,  suffi-  apprehension  of  the  fugitive  or  person 
cient  information  to  enable  the  practi-  so  charged,  so  that  he  might  be  brought 
tioner  to  proceed  until  he  reaches  before  such  judges  or  otiier  magistrates 
Canada,  where,  although  he  may  be  al-  respectively,  to  the  end  that  the  evi- 
lowed  ex  ffratia  by  the  courts  of  that  dence  of  criminality  might  be  heard  and 
country  to  conduct  the  case  (matter  of  considered,  and  that  if  on  such  hearing 
Primrose,  7  Upper  Canada,  L.  J.  N.  S.,  the  evidence  should  be  deemed  sufficient 
109),  he  will  probably  find  it  advisable  to  sustain  the  charge,  it  should  be  the 
to  employ  local  counsel.  duty  of  the  examining  judge  or  magis- 

In  1867,  by  the  British  North  Ameri-  trate  to  certify  the  same  to  the  proper 

ran  Act  (section  132),  the  Home  Govern-  executive    authority,    that  .a    warrant 

raent  provided  that  the  Parliament  and  might  issue  for  the  surrender  of  such 

Government  of  Canada  shall  have  all  fugitive ;  and  that  the  expense  of  such 

powers  necessary  or  proper  for  perform-  apprehension  and  delivery  should  bo 

ing  the  obligations  of  Canada  or  any  borne  and  defrayed  by  the  party  making 

province  thereof,  as  part  of  the  British  the  requisition  and  receiving  the  fugi- 

Eropire  towards  foreign  countries  aris-  tive  ;  And  whereas  it  is  by  tlie  eleventh 

ing  under  treaties  between  the  Empire  article  of  the  said  treaty  further  asreed, 

and  such  foreign  countries.  that  the  tenth  article  hereinbefore  re- 

By   chap.  94  of   81  &  82  Victoria,  cited  should  continue  in  force  until  one 

~  in  18G8,  approved  by  her  Majesty  or  other  of  the  high  contracting  parties 
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should  signifj  its  wish  to  tennlnate  it,  xnations  can  legally  be  taken  instead  of 
and  no  loniarer ;  and  whereas  certain  pro-  oaths),  cliargfing  anj  person  found 
visions  of  the  act  passed  by  the  parlia-  within  the  limits  of  Canada  with  having; 
ment  of  the  United  Kingdom  of  Great  committed,  within  the  jurisdiction  of  the 
Britain  and  Ireland,  in  the  session  held  United  States  of  America,  any  of  tin* 
in  the  sixth  a)id  seventli  years  of  Her  crimes  enumerated  or  providt^l  for  \*y 
Majesty's  reign,  for  giving  effect  to  the  the  said  treaty,  it  shall  be  lawful  for  any 
treaty  aforesaid,  and  intituled  :  An  Act  judge  of  any  of  Her  Majesty's  Snperi<<r 
for  giving  effect  to  a  Treaty  between  Her  Courts  in  Canada,  or  any  judge  of  n 
Majesty  and  the  United  States  of  America  County  Court  in  Canada,  or  any  recorder 
for  the  apprehension  of  certain  Offend-  of  a  city  in  Canada,  or  any  police  magii»- 
ers,  have  been  found  inconvenient  in  trate,  or  stipendiary  magistrate  in  Ca 
practice  in  Canada,  and  more  espe-  nada,  or  any  commissioner  appointed  fur 
cially  that  provirion  which  requires  the  purpose  by  the  governor  under  the 
that  before  the  arrest  of  any  such  of-  great  seal  (which  appointment  the  go- 
fender  a  warrant  shall  issue  under  the  vernor  is  hereby  authorized  to  mak*^, 
hand  and  seal  of  the  person  administer-  and  under  which  commission  such  com 
ing  the  government,  to  signify  that  a  missioner  shall  for  the  purposes  of  this 
requisition  hath  been  made  by  ^le  autho-  act,  have  all  the  powers  of  a  judge  of 
rity  of  the  United  States  for  the  delivery  one  of  Her  Majesty's  Superior  Courts), 
of  the  offender  as  aforesaid,  and  tore-  to  issue  his  warrant  for  the  apprehension 
quire  all  justices  of  the  peace,  and  other  of  the  person  so  charged,  that  he  mny 
magistrates  and  officers  of  justice,  within  be  brought  before  such  judge,  comniis- 
thcir  several  jurisdictions,  to  govern  sioner  or  other*  officer,  and  ui^>on  the 
themselves  accordingly,  and  to  aid  in  said  person  being  brought  before  him. 
apprehending  the  person  so  accused,  under  such  warrant,  it  shall  be  lawiui 
and  in  committing  such  person  to  gaol  for  such  judge,  commissioner  or  other 
for  the  purpose  of  being  delivered  offici^x,  to  examine  upon  oath  any  imthom 
up  to  justice*  according  to  the  pro-  or  persons  touching  the  truth  of  hxwu 
viRion  of  the  said  treaty,  inasmuch  charge,  and  upon  such  evidence  :  s 
AS  by  the  delay  occasioned  by  com-  according  to  the  laws  of  the  provinc* 
pliance  with  the  said  provision,  an  of-  In  which  he  has  been  appreheiuKtl 
fender  may  have  time  afforded  him  for  would  justify  the  apprehension  and 
eluding  pursuit;  and  whereas  by  the  committal  for  trial  of  the  perstui  si 
fifth  section  of  the  said  act  it  is  enacted,  accused,  if  the  crime  of  whidh  he  is  si 
that  if  by  any  law  or  ordinance  to  be  accused  had  been  committed  therein,  it 
thereafter  made  by  local  legislature  of  shall  be  lawful  for  such  judge,  conunis- 
uny  British  colony  or  possession  abroad,  sioner  or  other  Officer  to  issue  his  wur- 
provision  shall  be  made  for  carrying  rant  for  the  commitment  of  the  persim 
into  complete  effect  within  such  colony  so  charged,  to  the  proper  gaol,  there  i«> 
or  possession,  the  objects  of  the  said  act,  remain  until  surrendered  according  to 
by  the  substitution  of  some  other  enact-  the  stipulation  of  the  said  treaty,  or 
nient  in  lieu  thereof,  then  Her  Majesty  until  discharged  tU;oording  to  law  ;  and 
may,  with  the  advice  of  Her  Privy  Coun-  the  judge,  commissioner  or  other  officer 
oil  (if  to  Her  Majesty  in  Council  it  seems  shall  thereupon  forthwith  transmit  or 
meet),  suspend,  within  any  such  colony  deliver  to  the  governor,  a  copy  of  all  tlu) 
or  possession,  the  operation  of  the  said  testimony  taken  before  him,  that  a  war- 
act  of  the  imperial  parliament,  so  long  rant  may  issue,  upon  the  requisition  of 
as  such  substituted  enactment  continues  the  United  States,  for  the  surrender  of 
in  force  there,  and  no  longer;  and  such  person,  pursuant  to  the  said  treaty, 
whereas  it  is  expedient  to  make  provision  ( As  amended  in  1870  by  33  Vict. .  Chap. 
for  carrying  the  objects  of  the  said  act  2o). 

and  treaty  into  complete  effect  within  "  §  2.  In  every  case  of  complaint  as 

the  whole  dominion  of  Canada  by  the  aforesaid,  and  of  a  hearing  upon  the 

substitution  of  other  enactments  in  lieu  return  of  the  warrant  of  arrest,  copit's 

of  those  of  the  said  imperial  act :  There-  of  the  depositions  upon  which  the  ori- 

fore,  Her  Majesty,  by  and  with  the  ad-  ginal  warrant  was  granted  in  the  United 

vice  and  consent  of  the  senate  and  house  States,  certified  under  the  hand  of  the 

of  commons  of  Canada,  enacts  as  follows :  ])er8on  or  (lersons  issuing  such  warrant, 

"  §  1.  Upon   complaint   made   under  and  attested  upon  the  oath  of  the  party 

oath,  or  affirmation  (in  coses  where  affir*  pnxluciug  them,  to  be  true  copies  of  tlie 
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crijnnal  depositions,  maj  be  received  in  "  §  6  This  act  shall  continue  in  force 
evidence  of  the  criminality  of  the  person  duringr  the  continuance  of  the  tenth 
so  apprehended.  article  of  the  said  treaty  and  no  longer. 
"^  3.  It  shall  be  lawful  for  the  pro-  "§7.  The'eighty-ninth  chapter  of  the 
Temor,  at  any  time  not  less  than  seven  consolidated  statutes  of  the  late  province 
days  after  the  commitment  of  an  accused  of  Canada,  and  the  act  of'the  legislature 
}ierson,  according  to  the  provisions  of  of  that  province -passed  in  the  twenty- 
the  first  section,  upon  a  requisition  made  fourth  year  of  Her  Majesty's  reign,  chap- 
as  aforesaid,  by  the  United  States,  by  ter  six,  are  superseded  by  this  act  and 
warrant  under  his  hand  and  seal»  to  repealed,  except  as  respects  any  pro* 
order  the  person  so  committed,  to  be  de-  ceedings  commenced  under  them  or 
livered  to  the  person  or  persons  autho*  either  of  them  before  the  passing  of  this 
rixed  to  receive  such  person  in  the  name  act,  which  shall  be  continued  and  com- 
and  on  behalf  of  the  said  United  States,  pleted  under  them  as  if  this  act  had  not 
to  be  tried  for  the  crime  of  which  such  been  passed." 

person  stands  accused,  and  such  person  The  treaty  and  the  statute  should  be 
shall  be  delivered  up  accordingly;  and  liborully  construed.  Matter  of  Primrose 
the   person  or  perscms,  authorized   as  7  U.  C.  L.  J.  N  S.  109 ;  Clarke's  Crim. 
aforesaid,  may  hold  such  person  in  cus-  Law  of  Canada,  32. 
todj,  and  take  him  to  the  territories  of  And  the  Estradltion  of  a  Criminal 
the  said  United  States,  pursuant  to  the  should  not  be  refused  on  the  ground  that 
said  treaty  ;  and  if  the  person  so  accused,  the  accused  may  not  receive  a  fair  trial 
escapes  out  of  any  custody  to  which  he  in  the  country  demanding  him.   Matter 
stands  committed,  or  to  which  he  .has  of  Primrose  (Gorham   U.   S.  Com.)  7 
been  delivered  as  aforesaid,  such  person  Upper  Canada  Law  Jour.  N.  S.,  109  ;  Re 
may  be  retaken  in  the  same  manner  as  Anderson  20  U.  C.  Q.  B.  173 ;  Clarke's 
any  person  accused  of  any  crime  against  Crim.  Law  Canada,  50. 
the  laws  of  the  province  in  which  the  TIiq  treaty  applies  to    all    persons 
escape  occurs,  may  be  retaken  upon  an  charged  with  crime,  subjects  or  foreign- 
escape,  ers.     Matter  of  Anderson,  20  U.  C.  Q.  B. 
"  ^  4.  In  case  at  any  time  after  such  124 ;  Clarke's  Crim.  Law  of  Canada,  33. 
commitment  as  aforesaid,  the  governor  No  person  will  be  extradited  unless 
determines  that  the  person  so  committed,  charged  with  one  of  the  specific  crimes 
ought  not  to  be  so  delivered  as  aforesaid,  enumerated  in  the  treaty  and  statute. 
it  shall  be  lawful  for  the  governor,  by  a  Clarke's  Crim.  Law  of  Canada  31,  33-6, 
warrant  under  his  hand  and  seal,  to  40,  46. 

order  such  x>erson  to  be  discharged  out  As  such  crimes  are  defined  bv  the 

of  custody  npon  such  commitment.  laws  of  England  at  the  time  of  the  ex- 

*'  §  5.  In  case  any  person  committed  tradition.    Matter   of  Smith  4  Upper 

under  this  act  and  the  treaty  aforesaid,  Canada  Prac.  Rep.,  215 ;  Clarke's  Crim. 

to  remain  until  delivered  up  in  pursu-  Law  of  Canada,  35,  36-7 ;  3  Wharton's 

ance  of  a  requisition  as  aforesaid,  be  not  Crim.  Law,  7th  ed.,  §2955  a. 

delivered  up  pursuant  thereto  and  c()n-  But  it  is  immaterial  whether  such 

veyed  out  of  Canada  within  two  months  offense  be  a  felony  or  a  misdemeanor  by 

after  such  commitment,  over  and  above  the  laws  of  the  United  States.    Matter 

the  time  actually  required  to  convey  the  of  Cauldwell,  6  U.  C.   L.  J.  N.  S.  227, 

prisoner  from  the  gaol  to  which  he  has  5  U.  C.  Prac.  Rep.,  217. 

been  committed  by  the  readiest  way  out  The  treaty  and  statute  cover  the  case 

of  Canada,  any  one  or  more  of  the  judges  of  one  convicted  of  one  of  the  enu- 

of  any  of  Her  Majesty's  Superior  Courts  merated  offen8e8,but  who  escaped  before 

in  Canada,  having  power  to  grant  a  writ  judgment.  Matter  of  Warner,  1  Upper 

of  habeas  corpus,  may,  upon  application  Canada  Law  Jour.  N.  S.,  16. 

made  to  him  or  them  by  or  on  behalf  The  demand  for  extradition  must  be 

of  the  person  so  committed,  and  upon  made  by  the  general  government.     A 

proof  made  to  him  or  them  that  reasona-  demand  by  one  of  the  states  will  not 

ble  notice  of  the  intention  to  make  such  be    recognized.     Clarke's  Crim.    Law, 

application  has  been  given  to  the  secre-  28-9, 45. 

taiT  of  state  of  Canada,  order  the  person  The  general  government  has  estab- 

Bo  committed  to  be  discharged  out  of  liehed  the  followmg  rules  of  practice 

custody,  unless  sufficient  cause  be  shown  relative  thereto : 

to  such  judge  or  judges  why  such  dis-  "In  causing  requisitions  to  be  made  on 

charge  should  not  be  ordered.  the  British  authorities,  under  the  treaty 
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of  9tli  August,  1842,  for  the  surrender  lodffe  an  information  with  one  of  the 

of  criminals,  fugitives  from  justice,  it  Ju^es  authorized  bj  the  statute  of  the 

must  be  made  to  appear  to  the  president  Dominion  to  take   co^izance  of  the 

of  the  United  States —  proceedinpf.    It    should  set   forth   the 

1st.  That  one  of  the  offenses  enn-  substantial  and  materia]  features  of  the 

merated  in  the  treaty  has  been  com-  offense.    An  information  that  the  pris- 

mitted  within  the  jurisdiction  of  the  oner  has  committed  a  "felony"  is  too 

United  States,   or   some   one  of    the  vague  and  does  not  charf^e  any  specific 

States  or  Territories.  offense.     Beg.  v     Young,  St/  Alban  s 

2d.  That  the  person  charged  with  the  Raid,  Clarke's  Crim.  Law,  50. 

offense  has  fled  from  the  United  States  It  is  not  necessary  that  tlie  complain- 

and  talLen  refuge  in  the,  British  Domin-  ant  should  have  been  an  eye  witness  to 

ions.  the  facts  to  which  he  deposes,  for  the 

Upon  the  presentment  of  evidence  of  purpose  of  bringing  the  offender  before 
these  facts,  a  requisition  will  be  made  the  judge.and  of  detaining  him  a  reason- 
requesting  the  delivery  of  the  person  able  time  until  the  proper  evidence  can 
charged,  provided  that  such  evidence  be  produced ;  the  facts  may  be  charged 
of  criminality  be  exhibited  before  the  upon  information  and  belief.  Clarke's 
British  authorities  as,  according  to  the  Crim.  Law  of  Canada  51 ;  Farez's  Case,  2 
laws  of  the  place  where  the  person  Abb.  U.  S.,846,  7  Blatchf.  34. 
charged  shall  be  found,  would  justify  An  information  may  be  laid  in  Can- 
his  apprehension  and  commitment  for  ada,  in  the  first  instance.  It  is  not 
trial  if  a  like  crime  or  offense  had  there  necessary  that  a  complaint  should  have 
been  committed.  The  regular  and  most  been  made  against  the  accused  in  the 
proper  evidence  of  the  jruilt  of  the  United  States.  Matter  of  Cauld well,  6 
fugitive  would  be  a  properly  certified  Upper  Canada  Law  Jour.  N.  S.,  227, 
copy  of  an  indictment  found  against  5  Upper  Canada  Prac.  Rep.,  217;  Matter 
him  by  a  Grand  Jury,  or  of  an  informa-  of  Anderson,  11  U.  C.  Com.  PI.,  63; 
tion  made  before  an  examining  ma^is-  Beg.  v.  Morton,  19  Upper  Can.  Com. 
trate,  accompanied  by  one  or  more  de-  PI.  19. 

positions  setting  fortu  as  fully  as  possi-  The  object  of  the  statute  was  to  pro- 

ble  the  circumstances  of  the  crime.  vide  for  the  speedy  and  prompt  arrest  of 

If  the  fugitive  be  charged  with  the  the  accused  and  his  detention  until  the 

violation  of  a  law  of  a  State  or  Terri-  matter  can  be  investigated.     Clarke's 

tory,  his  delivery  will  be  required  to  Crim.  Law,  44. 

be  made  to  the  authorities  of  such  State  It  is  immaterial  in  what  part  of  the 

or  Territory.  United  States  the  offense  was  commit- 

If  the  offense  charged  be  a  violation  ted.  Clarke's  Crim.  Law,  44. 
of  a  law  of  the  United  States  (such  as  The  judge  before  whom  the  corn- 
piracy,  murder  on  board  vessels  of  the  plaint  is  made,  issues  his  warrant  for 
United  States,  or  in  arsenals,  dock  the  arrest  of  the  accused, 
yards,  &c.),  the  delivery  will  be  re-  This  warrant  ought  to  show  upon  its 
quired  to  be  made  to  the  officers  or  face  a  valid  complaint  and  an  offense 
authorities  of  the  United  States.  within  the  treaty  and  the  statute.    It 

The  expense  of  the  apprehension  and  has,  however,  been  held   that  the  ac- 

delivery  to  be  borne  by  the  party  apply-  cused  will  not,  after  final  commitment, 

ing  for  the  requisition  of  the  govern-  be  discharged  on  habeas   corpus  if  a 

ment.  except  in  cases  of  crimes  against  sufficient  case  be  made  to  justify  such 

the  United  States.  commitment  on  the  ground  that  either 

The  name  of  the  person  who  is  to  re-  the  original  information  or  warrant  or 

ceive  and  bring  back  the  offender,  is  re-  both  were  defective.  It  would  be  absurd 

quired  for  insertion  in  the  warrant  au-  to  discharge  the  prisoner  because  the 

thorizing  him  to  act."  warrant  mi^ht  be  void  when  the  evi- 

It  is  proper,  however,  to  say  that  a  dence  on  the  hearing  would  justify 
certified  copy  of  an  indictment  found  is  arresting  him  the  next  moment.  Mat- 
not  of  the  slightest  value  and  would  be  ter  of  Martin,  4  Upper  Canada  L.  J  N.S., 
worthless  in  Canada.  The  Canadian  198,  Clarke's  Crim.  Law,  52. 
Statute  recognizes  only  a  complaint^  an  It  is  doubtful  whether  the  matter 
examination  thereunder  and  a  warrant  can  be  heard  upon  habeas  corpus  until 
issued  upon  such  complaint  and  deposi-  after  the  final  commitment.  Clarke's 
tions.  Crim.  Law,  63. 

The  first  proceeding  in  Canada  is  to  The    examination    after   the   arrest 
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must  be  bad  before  tbe  jadge  who  What  the  section  intended  was,  that 

issued  tbe  warrant,  and  he  must  pass  anj  depositions  made  in  the  United 

npon  tbe  evidence.     Matter  of  Ander-  States,  before  proper   authority,  and 

son,  20  Upper  Canada,  Queen's  Bench,  upon  which  a  warrant  issued  for  the 

16-1 ';  Clarke's  Crim.  Law,  45.  arrest  of  the  accused,  should  be  received 

The  prisoner  will  be  detained  such  as  evidence  of  his  criminality,  on  the 

length  of    time    fur  the  final    exami-  hearing  before  the  judge  investigating 

nation  as  the  judge  may  deem  proper  the  charge.    The  main  object  contein- 

uuder  all  tbe  circumstances  of  the  Ciise.  plated  by  the  enactment  was  to  sanction 

On  the  final  examination  sufficient  the  use  of  depositions  and  to  avoid  the 

evidence  most  be  produced  on  the  part  necessity  of    bringing  the   deponents 

of  the  United  States  to  justify  the  ap-  here  ;  and  the  referring  to  or  connecting 

prehension  and  committal  of  the  ac-  the  depositions  witli  the  warrant  in  this 

cased  for  trial,  if  the  crime  of  which  he  section  was  for  the  purpose  of  ensuring 

19  accused  were  committed  in  Canada,  that  they  should  be  such  depositions  as 

Tlie  evidence  must,  pK/7k»/a<?i«,  estab-  would  be  taken  before  competent  au- 

lifth  the   crime   charged.     The  judge  tliority  and  in  relation  to  the  particular 

should  not   go  beyond  a  bare  enquiry  crime,  and  the  offense  specified  in  the 

ts  to  the  prima  fadt  criminality  of  the  foreign  Warrant.    Matter  of  Martin,  4 

accused.     Matter  of  Anderson,  20  U.  C.  Upper  Can.,  L.  J.  N.  S.,  200. 

Q.  B.  168  ;  Clarke's  Crim.  Law,  47-59  ;  The    depositions    must    be    strictly 

Regina  v.  Frank  Reno,  ^  Upper  Canada  within  the  meaning  and  provisions  of 

Prtc.  Rep.,  281;  8  Wharton's    Crim.  the  section.    Meg  v.  Eobinson,  Q  Uppei 

Law  (7th  ed.),  §  2971 :  Matter  of  Cauld-  Canada.  L.  J.  N.  S.,  99. 

well.  5  Upper  tiJanada  Prac.  Rep.,  217.  Anaffidavit  sworn  to  beforea  justice  of 

'The  evidence  of  an  accomplice  is  suf-  the  peace  in  the  United  States  not  being 

ficient  to  establish  a  charge  for  the  a  copy  of  any  original  deposition  or  not 

purposes  of  extradition.  Matter  of  Cauld-  properly    certified    is   not    admissible 

well,  5  Upper  Canada  Prac.  Rep.,  217.  nor  can  the  objection   be  cured  by  the 

Evidence  to  show  a  defense  is  pro-  consent  of  the  prisoner's  counsel.     Mat- 

bablv  not  admissible  as  that  should  be  ter  of  Anderson,  20  U.  C.  Q.  B.,183. 

passed  upon  by  a  jury  on  the  trial  al-  So  depositions  taken  subsequently  to 

thoQgh  the   point  does  not  appear  to  the  issuing  of  the  warrant  cannot  bo 

have  been  authoritatively  passed  upon.  read.  Beg  v.  Robinson,  6  Upper  Canada, 

Clarke's   Crim.  Law,  55-8 ;  3  Whart.  L.  J.  N.  S.,  98 ;  5  Upper  Canada  Prac. 

Crim.  Law..  §  2971 ;  Matter  of  Reno,  4  Rep.,  189. 

Upper  Canada  Prac.  Rep..  298-9.  The  certified  copies  must  be  of  .the 

U  was  held  in  tbe  United  States,  by  deposition  on  which  the  warrant  issued 

Oorham,Commis»oner.  in  the  Matter  of  in  the  United  States.    Reg  v.  Robinson, 

Primrose  (7  Upper  Canada  L.J.  N.  S.,  6  Upper  Canada,  L.   J.   N.  S.,  98;  5 

109),  that  the  duty  of  the  examining  Upper  Canada.  Prac.  Rep.,  189. 

judge  was  merely  that  of  a  committing  Although    the    proceedings    in    the 

magistrate  and  that  he  had  only  to  in-  United  States  may  be  initiated  and  the 

quire  whether  there  was  probable  cause  depositions  there  taken  after  the  infor- 

to  believe  the  crime  had  been  committed  mation  and  arrest  in  Canada.     Matter 

and  that  the    accused    committed  it.  of  Martin,  4  Upper  Canada,  L.  J.  N.  S., 

That  questions  of  fact  were  the  exclu-  198. 

sive  province  of  a  jury.  The  fact  that  the  papers  produced 

Tbe  judge  may  proceed  upon  original  are  copies  of  the  depositions  on  which 

rteyi  toce  testimony,  in  like  manner  as  the  original  warrant  was  issued  in  the 

if  the  crime  had  been  committed  in  Can-  United  States  and  the  genuineness  of 

ftda.  Clarke's  Crim.  Law  of  Canada.  58.  the    magistrate's  certificate  must    be 

Tlie  act,  section  3,  however  allows  proven  by  the  oath  of  the  party  pro. 

the  prosecutor  to  read  the  depositions  dncing  them.     Sec.  2  of  the  act.  supra. 

OD  which  the  original  warrant  was  is-  Provision  is  made  for  the  reception  of 

sued  in  the  Unit^  States.  documentary  proof  in  cases  where  an- 

Although  there  is  no  obligation  on  the  other  country  makes  demand,  under  a 

pert  of  the  prosecutor  to  produce  such  treaty,  of  a  fugitive  from  justice  within 

depositions.     Matter  of   Cauldwell,    (5  the  United   States.    8  Whart.   Crim. 

Upper  Canada  L.  J.  N.  S..  227.  5  Upper  Law,  7th  ed.,  §2969. 

Canada  Prac.  Rep..  217;  Clark's  Crim.  Should  the  judge  discharge  the  ac- 

Iaw,  53.  cused  such  discharge  is  not  res  adjudi- 
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• 

Mta,  but  Bubaeqaent  proceedings  may  Rjkert  &  OUliland  of  St.  Catharines, 

be  institated.     Clarke's  Crim.  Law,  42.  Canada  West,  gentlemen  well  versed  in 

The  final  warrant  of  commitment  is  the  technicalities   of    the   extradition 

only  a  commitment  for  safe  custody  laws  of  the  Dominion, 
until  the  governor-general  can   order 

the  delivery  of  the  accused  to  the  per-  State  of  New  York,  City  and ) 
son  authorized  by  the  United  States  to  .    County  of  Albany,       (  ^' 

receive  him.  or    unUl    he  order   the        Nathaniel  C.  Moak,  of  said  citv,  beinjr 

prisoner's  discharge.    Matter  of  Keno,  ^july  sworn,  says,  that  he  is  the' district 

4  Upper  Canada  Prac.  Rep.,  295.  attorney  ofsaid  county  of  Albany.    That 

Such  warrant  should  use  the  technl-  ^s  deponent  is  informed  and  believes  on 

cal  term  "  murder,   or  other  term  de-  tbeSthdayof  August,  1873,  near  the  vil- 

noting  the  offense.    The  requisites  of  ]age  of.  West  Albany,  in  the  said  county 

such  warrant  will,  of  course,  depend  ^f  Albany,  one  Emil  Lowenstein,  late  of 

upon  the  laws  of  Canada,  when  it  is  the  city  of  Brooklyn,  did  feloniously.from 

drawn  and  wil  be  found  carefully  la  d  ^  premeditated  design  to  effect  the  death 

down  by  Mr.  Clarke.     Cnm.  Law^»4-  ^f  one  John  D.  Weston,  wilfully  and 

67.    For  precedent  see  iJ^igTkiv.^aii*  of  malice  aforethought,  fire   and  dis- 

Eeruf,  4  Upper  Can.  Prac.  Kep.,  285.  charge  a  pistol  or  pistols,  loaded  with 

If  an  invalid  commitment  be  made  powder  and  leaden  buUets,  at  said  John 

out  and  delivered  a  proper  one  may  be  J)  Weston.  and  by  means  thereof  give 

delivered   after   service   of    a   habeas  ^^^  several  mortal  wounds  in  and  upon 

corpus  and  properly  returned  by  the  tlje  head,  neck  and  body  of  him,  the  said 

officer  to  whom  the  habeas  corpus  wm  john  D.  Weston ;  and  that  said  Lowen- 

addressed.    Clarke  s  Cnm.  Law,  64,  67;  gtein.  at  or  near  the  said  village  of  West 

Matter  of  Fwmk  Reno,  4  Upi>er  Canada  Albany  in  said  county  of  Albany,  did 

Prac.  Rep.,28L  feloniously,  from  a  premeditated  defflflrn 

The  judge  then  returns  the  informsr  ^o  effect  the  death  of  the  said  John  D. 
tion,  preliminary  warrant,  evidence,  and  Weston,  wilfully  and  of  malice  afore- 
all  his  proceedings  to  the  governor-  thought  with  a  certain  razor  make  an 
general,  who,  if  he  thinks  the  evidence  assault  upon  said  John  D.  Weston  there- 
justifies  the  prisoner's  surrender,  orders  ^jtjj^  thereby  and  therewith  giving  him, 
the  extradition,  and  if  not,  discharges  said  John  D.  Weston,  one  mortal  wound 
him.  Clarke  s  Cnm.  Law,  45,  46,  of  all  which  mortal  wounds  the  said 
5^3.                    ^.,      .   ^       .,    .  .,  John  D.Weston  did,  on  the  said  5th  dav 

The  decision  of  the  judge  that  the  of  August,  1873,   at   said   county   of 

evidence  justifies  a  surrender,  is  not  Albany,  die. 

conclusive  upon  the  govemor-general.        Wherefore  deponent  prays  that  the 

Matter  of  Reno.  4  Upper  Canada  Prac.  gaid  matter  and  charge  may  be  exa- 

Bep.,  281.  mined  and  such  proceedings  had  there- 

The  expenses  of  the  proceeding  and  ^pon  as  may  be  according  to  law. 
of  detaining  the  accused  are  to  be  paid  Nathaniel  C.  Moak. 

by  the  United  States,  or  those  repre-  _,  ,  ^         t.     .v  j- 

senting  them  on  delivery  of  the  f ugi-  Taken,  sworn  to.  Babscribed 
^^o    ®              •  before  me,  August  18, 1873  ; 

It  is  scarcely  necessary  .to  add  that  ^"^^  ^  P^J^^J  ^?»*  ^  ^f,  ^" 
the  punishmeit  in  Canada  for  kid-  "f^Tf ^ii7'*u  ^a  *?*: 
napping  is  quite  severe.  CornwaU  v.  ^V^^^  ^'  ^oak,  and  that 
The  Queen,  83  Upper  Canada,  Queen's  he  is  areputable  person  and 
Bench  106  entitled  to  credit. 

In  o'rder  to  afford  those  who  may  be  ^'  ^:  CJlutb  Police  Justice 

called  upon  to  procure  the  extradition  ^^  J^^»^  «^^^«  ^^^V 

of  fugitives  from  justice  some  idea  of  Albany,  W.  x. 

the  form  of  papers  gotten  up  by  the  .    „        ,  ,,        ^-       ,        .^,  .    . 

editor,  and  wCich  secured  an  extradl-       Here  follow  the  depositions  of  the 

tion.  a  copy  of  the  complaint,  warrant,  pe^ons  named  m  the  warrant,  each 

certificates  of  the  magistrate,  county  commencmg 

clerk  and  secretary  of  state,  with  the  "State  of  New  York,  City  and ) 
information  in  Canada  and  final  war-  County  of  Albany.       ) 

rant   of    commitment    by   the  judge        being    dulv  sworn,   deposes 

taking  the  proofs  is  given.    The  Cana-  and  says,"  giving  In  detail  the /ac<t  and 

dian    papers  were  drawn  by  Messrs.  circumstances  known  to  the  deponent 
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provinn^  the  corpus  delicti  and  tending  state  of  New  York,  and  the  form  of  the 
to  show  the  aocased  was  the  person  statute  in  such  case  made  and  provided  ; 
who  committed  the  ofiunse.  and  I  having,  as  such  justice,  taken  on 

oath  the  deposition  and  examination  of 

The  depositions  each  conclude  with    John  J.  Harrigan  Jr.,  Henrj  R.  Has- 

the  following  jurat.  kins,  Patrick   W.  Murphy,  Mary    A. 


'Taken,  sworn  and  snhscribed 

before  me,  this   day 

of 1878 ;  and  I  certify 

that  I  am  well  acquainted 

with   said and  that 

I  know  him  to  be  a  credible 
person  and  entitled  to  cre- 
dit. 


Weston,  Mary  Cochran,  William  H. 
Folk,  Nathaniel  C.  Moak,  George  W. 
Warner,  George  D.  Hubbard,  Peter 
Kinsey,  Clarence  Percival,  Joseph  Wes- 
ton, Theodore  Grunewald,  Charles 
Lauteman,  Louis  Dlag,  and  George 
Beinert.  by  and  fh)m  which  it  appears 
that  said  offense  was  committed  as 
before  stated  at  the  place  before  stated 
Fohce  Court,  Ci^  and        }  and  that  there  is  probable    cause  to 

County  of  Albany.  J  believe  the  said  Lowenstein  to  be  guilty 

The  people  of  the  State  of  New  York,  of  the  commission  thereof  and  that  he 
to  the  special  officers  of  the  district  at-  committed  the  same, 
tnmey  of  the  county  of  Albany,  to  the  We  therefore  command  you  forth- 
sfaeriff  of  the  county  of  Albany,  to  any  with  to  take  the  body  of  the  said  Emil 
captain  or  sergeant,  of  police  or  to  any  Lowenstein  and  bring  him  before  the 
poiioemanofthecity  of  Albany.  Greet-  said  William  E.  Clute,  at  the  police 
infi":  court  room  in  the  said  city  of  Albany, 

Whereas  complaint  has  been  made    with  this  warrant  and  a  return  of  your 
upon  oath  by  Nathaniel  Q.  Moak  .district    doings  thereon  endorsed  to  be  dealt 
attorney  of  Albany  county,  before  Wil-    with  according  to  law. 
liam  K.  Clute,  one  of  the  justices  of  the        Hereof  fail  not  at  your  peril, 
peace  of  the  city  of  Albany  and  police        Witness  the  hand  and  seal  of  the 
jostioeof  saidcity,  thaton  the  fiftli  day    said   William  K.  Clute  at  the  city  of 
of  August,  one  thousand  eight  hundred    Albanv  and  county  of  Albany,  afore- 
and  seventy-three,  near  the  village  of     said,  this  23d  day  August,  1878. 
West  Albany,  in  the  said^  county  of  William  K.  Clutb,  [l.8.] 

Albany,  one  Emil  Lowenstein,  late  of  the  Police  J ustice  and 

dty  of  Brooklyn,  did  feloniously,  from  a  Justice  of  the  Peace, 

premeditated  design  to  effect  the  death    _^  .  _ _       ^    .     ^..  ,  % 

of  one  John  D.  Weston,  wilfully  and  of     State  of  New  York.  City  and )  ^^ . 
malice  aforethought  fire  and  discharge  County  of  Albany.  f 

a  pistol  or  pistols  loaded  with  powder  I  certify  that  the  foregoing  paper 
aQdleaden  Dullets  at  said  John  D.  Wes'  marked  "A"  is  the  original  warrant 
ton  and  by  means  thereof,  did  give  him  issued  by  me  upon  the  deposit  ions,  copies 
several  mortal  wounds,  in  and  upon  the  whereof  are  thereto  attached,  and  that 
Head,  neck,  and  body,  of  him  the  said  the  annexed,  marked  "B'Ms  a  true  copy 
John  D.  Weston,  and  that  said  Lowen-  and  transcript  of  said  original  warrant, 
Btetn,  at  or  near  the  said  village  of  and  of  the  whole  thereof.  I  further 
West  AllMuiy,  in  the  said  county  of  certify  that  I  have  compared  #ie  pre- 
Albany,  at  or  near  said  village  in  said  ceding  copy  of  the  complaint  and  depo- 
coanty  feloniously,  from  a  premeditated  sitions  with  the  original  complaint  of 
design  to  effect  the  death  of  the  said  N.  C.  Moak,  depositions  and  examina- 
John  D.  Weston,  did  wilfully  and  of  tions  of  John  J.  Harrigan  jr.  (enumera- 
inalioe  aforethought  with  a  certain  ting  persons  named  in  the  warrant), 
naor,  make  an  assault  upon  said  John  upon  which  the  annexed  original  war- 
I>.  Weston,  and  did  strike  and  cut  rant  was  granted  by  me  at  the  city 
the  throat  of  said  John  D.  Weston,  and  county  of  Albany,  in  the  state  of 
therewith,  thereby  and  therewith  giv-  New  York»  and  United  States  of  Amer- 
ing  him,  said  John  D.  Weston,  one  lea,  and  that  the  foregoing  is  a  correct 
luortal  wound  of  all  which  said  mor-  and  true  copy  and  transcript  of  the 
^l  wounds  the  said  John  D.  Wee-  said  original  complaint,  depositions  and 
ton  did,  on  said  5th  day  of  August,  exa^iinations,  and  of  the  whole  of  said 
1873,  at  said  county  of  Albany,  die,  origidals. 
igainst  the  peace  of  the  people  of  the        In  testimony  wlxereof  I  have  hereunto 

6  Eng.  Hep.]  19 
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set  my  hand  and  seal  at  said  city  of  CANADA,            ^      The    in  for- 

Albany  this  23d  day  of  Angast,  1873.  Pbovincb  of  Ontario,  (  mation     and 

William  K.  Clute,  [l.  bJ  County  of  Lincoln      {complaint  of 

Justice  of  the  Peace  and  To  wit.               J  William   .  H. 

PoliceJusticeof  the  City  of  Albany.  Folk  of  the  city  of  Brooklyn,  Kings 

county,  state  of  New  York,  one  of  the 
State  of  New  York,            )  United  States  of  America  Police  Detec> 
Office  of  the  county  clerk  |-  ss.  tive,  taken  this  twenty-sixth  day  of 
of  Albany  county , )  August,  A.  D.,  1878,  before  me  John 
I,  Albert   C.  Judson.  clerk  of    said  MajoribanksLAwder,  Esquire,  Judge  of 
county  do  hereby  certify  that  William  the    County  Court  of  the  county  of 
K.  Clute,  whose  name  is  subscribed  to  Lincoln,  and  duly   authorized  to  act 
the  foreproing  certiOcate   was  at   the  under  the  statute  passed  in  the  thirty- 
date   thereof   a  justice  of  the  peace,  first  year  of  the  reign  of  tier  Majesty 
and  police  justice  of  the  city  of  Albany  Queen  Victoria,  and  entitled  "  An  act 
in  said  county  duly  elected  and  quali-  respecting   the   treaty    between    Her 
fied  as  such,  and  that  I  am  well  ac-  Majesty  and  tl^e  United  States  of  Ame- 
qnainted   with  the  signature  of  said  rica  for  the  apprehension  and  surrender 
Clute,  and  that  the  signature  "  Williaui  of  certain  offenders,"  who  Saith,  That 
K.  Cluce''  to   such  certifiaite    is  the  on  the  night  of  the  fifth  or  the  morning 
genuine  signature  of  said  Clutn.  of  the  sixth  day  of  August,  A.  D.,  1873, 
Witness  my  liand   and    official  at  or  near  the  city  of  Albany  in  the 
seal  at  the  city  of  Albany  in  state  of  New  York,  one  of  the  United 
[l.  s.]     said  county  this  23(1  day  of  States  of  America,  one  EmULowenstein, 
August,  1873.  did  feloniously  and  wilfully  and  of 
A.  C.  JuDSON,  County  Clerk  malice  aforethought,  kill  and  murder 
of  the  county  of  Albany.'  one  John  D.  Weston,  a  resident  of  the 

city  of  Brooklyn,  aforesaid,  as  deponent 

miniUA  j5tate.s;  tfi  %tatXitH.  is  informed  and  believM,  and  that  the 

Dir  TA\TTVT    A    TVTTT    i^/^TT^:l«  v'/^T»  i-iw  ^^^^  Emil  Loweustem  has  escaped  to 

BY  JOHN   A.  DIX.  GOVERNOR  OF  r^«««/i«  .^^  {.,«/.»-<««  «iia  ni>nviiw*o /^f 

THi?  QTA    TS'  np  -Kvw  vmiK  <^anada,  and  is  now  in  tUe  provmce  ot 

THE  STA  E  OF  ^EW  lORK.  Ontario.                WnJJAM  H.  Folk. 

It  is  Hereby  Certified,  That  Albert  C.  s^^m  before  me  at" 

Judsou  was  on  the  day  of  g^.  Catharines,  in 

the  date  of  the  annexed  the  county  of  Un- 

certificate,    clerk   of    the  ^oln.  this  23d  day 

county  of  Albany  m  said  ^f  August,  A.  P., 

state,  and  duly  authorized  ^873 

to  grant  the  same;  that  the  j^^^  jj^  LAin>EB, 

same  is  in  due  form,  and  Q^Unty  Judge.  Lincoln  Co. 

f  L  8    I      eiecuted    by    the    proper  '         ** 

K     '    '  }     officer;   that  the  seal  af-  Thepre^tmtfWfy  warrant  can  be  easily 

fixed  to  said  certificate  is  drawn  from  the  final  warrant  by  follow- 

the  seal  of  said  county;  ing  it  down  to  the  recital  of  the  arrest 

that  the  signature  thereto  ^f  the  accused, 
of  the  said  clerk  is  in  his 

proper  hand  writing  and  ,      CANADA,            )  To  all  or  any 

18  genuine ;  and  that  full  Pbotikcb  of  Oktabio,  [     of  the  con- 

faith  and  credit  may  and  ^owit:               )      atableaand 

°Sf-  i^i*  *^'""'  *"  '"?  <>*er  peace  officers  in  the  county  of 

r     rp  .-^         vtn       f    m             .  Lincoln,  In  the  province  of  Ontario,  and 

In  T^^rnony   Whereof   "Hie   great  ^  ^^^  ^           „^  ^y^^  common  gaol  of 

■eal  of  the  state  IB  hereunto  affixed.  the  county  of  Lincoln. 

A,^"°^  "SL  'i"**  /i  **"  .°>^*,°^  Wherei,  on  the  twenty-tWrd  day  of 

Albany  the  23d  day  of  August  m  the  August,  in  the  year  of  our  Lord  one 

vear  of  onr  Lord  one  thousand  eight  thousand,  eight  hundred  and  eerentv- 

hundred  and  scvcnty-threo.  t,^^  ^^  ^^%  ^^^  „j  g^^  Catharines 

JOHN  A.  Uix.  j„    tj,g  county  of  Lincoln,  complaint 

Passed  the  Serretary's  Office,  the )  upon  oath  was  made  by  one  William 

23d  day  of  August.  1873.       f  H.  Folk.of  the  city  of  Brooklyn,  in  tli^ 

Q.  Hilton  ScntBXRH,  state  of  New  York,  one  of  the  Uiiiicil 

Si.'crelnry  of  Stsvto.  Stiit«»  of   America,  before    me,   John 
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MAJoribanks  Lawder,  Esquire,  judge  of  rant  was  granted  in  the  United  States 
ihe  Coantf  Court  of  the  countj  of  Lin-  against  said  Emil  Lowenstein,  for  the 
eoin,  and  as  such  dulj  authorized  to  said  offense,  certified  under  the  hand 
aet  under  the  statute  passed  in  the  of  the  person  issuing  such  warrant  and 
thirlT-first  jear  of  Her  Majesty's  reign  attested  upon  the  oath  of  the  party  pro- 
intituled  *'  an  act  respecting  the  treaty  ducing  them  to  be  true  copies  of  the 
between  Her  Majesty  and  the  United  original  depositions ;  the  said  evidence 
States  of  America,  for  the  apprehension  being  taken  and  the  said  copies  of  the 
and  surrender  of  certain  offenders,"  depositions  being  read  over  in  the  pre- 
charging  that  one  Emil  Lowenstein,  on  sence  of  the  said  prisoner, 
the  evening  of  the  5th  or  the  morning  And  whereas  the  said  evidence  so 
of  the  sixth  day  of  August,  1873,  at  the  taken  before  me  on  oath  together  with 
dty  of  Albany,  in  the  state  of  New  the  copiesof  saiddepositions  as  aforesaid 
York,  one  of  the  United  States  of  are,  according  to  the  laws  of  this  pro- 
America,  did  felonously,  wilfully  and  vince,  suflicient  to  justify  the  apprenen- 
with  malice  aforethought,  kill  and  siou  and  committal  for  trial  of  the  said 
murder  one  John  D.  Weston,  of  the  Emil  Lowenstein,  if  the  crime  of  which 
city  of  Brooklyn,  in  the  State  of  New  he  is  so  accused  had  been  committed  in 
York  afbresftid.  this  province. 

And  whereaa,  before  and  at  the  time        These  are  therefore  to  command  you, 

of  the  making  of  the  said  complaint  the  said  constables  and  peace  officers,  or 

upon  oath  as  aforesaid,  the  said  Emil  aoy  of  you  to  take  said  Emil  Lowenstein 

liowensiein  was  and    still    is    in    St.  and  him  safely  convey  to  the  common 

Catharines,  in  the  county  of  Lincoln.  goal  of  the  county  of  Lipcoln  at  St. 

And  whereas,  upon  such  complaint  Catharines,  in  the  said  couilty,  and  there 

upon  oath  being  made  before  me  as  to  deliver  him  to  the  keeper  thereof  to- 

aforeaaid,  I  did^  at  the  said  town  of  gether  with  this  precept. 
St.  Catharines,  issue  my  warrant  for  the        And  I  hereby  command  you,  the  said 

apprehension  of  the  said  Emil  Lowen-  keeper  of  tlie  said  common  gaol,  to  re- 

dtein.'ao  charged  as  aforesaid,  that  he  ceive  the  said  Emil  Lowenstein  into 

night  be  brought  before  me  at  the  said  your  custody  in  the  said  comi^on  goal 

town  of  St.   Catharines,  in  the    said  and  there  safely  keep  him  until  sur- 

oounty.  rendered  according  to  the  provisions  of 

And  whereas  the  said  Emil  Lowen-  the  said  hereinbefore  recited  act  by  the 

riein.  was    this  twenty-ninth  day  of  warrant  of  the  governor  general  upon 

August,  1873,  brought  before  me  at  the  the  requisition  of  the  proper  authorities 

said  town  of  St.  Catharines,  in  the  said  or  until  he  shall  be  discharged  accord 

county  under  the  said  warrant,  and  I  ing  to  law. 

bave  examined  upon  oath  taken  before        Qiven  under  my  hand  and  seal  at  St. 

me  the  said  William  H.  Folk  and  others  Catharines,  in  the  county  of  Lincoln,  thi9 

toaching  the  truth  of  said  charge,  and  20th  day  of  August,  A.  D.,  1873. 
also  caiued  to  be  read  copies  of  the  de-  Jno.  M:  Lawder,   [l.8.] 

poations  npon  which  the  original  war-  County  Judge,  Lincoln  Co. 


[Law  Reports,  8  Queen*s  Bench,  420.] 
June  20, 1873. 
pK  THE  EXCHEQUER  CHAMBER.] 

♦The  Qqebn,  on  the  Prosecution  of  E.  S.  Robson,  v.  [420 
The  Shropshirb  Union  Railways  and  canal  Company. 

Tnuise  of  Stock  for  RaUway  Oompanp—Possession  of  CerUfieaU  hy  him — Equit- 
Ms  M&rtgage  thereof  in  Breach  of  Trust — Subsequent  Notice  to  Mortgagee-' 
Right  to  Legal  TrarCtfer  of  the  Stock — Registration — Mandamus, 

H,  a  banker,  was  a  director  of  the  defendants'  railway  company,  and  he  and 
aaother  director  were  the  registered  proprietors  of  certain  shares  in  the  com- 
pany, which  were  held  by  them  as  trustees  for  the  defendants.    No  certificates 
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had  been  issaed  to  them  in  respect  of  such  shares.  The  co  director  died.  .  The 
shares  were  afterwards  clian^ed  into  stock,  and  H  having  coverted  some  of  the 
stock  to  his  own  purposes,  was  called  npon  to  replace  it,  and  did  so  hy  pur 
chasing  stock  to  the  same  amount,  and  the  defendants  issaed  certificates  to  him 
representing  the  amount  of  the  stock.  It  was  customary  to  issue  stock  certifi- 
cates to  registered  holders  of  all  consolidated  stock,  and  never  the  practice  to 
notice  on  the  face  of  such  certificates  that  the  registered  proprietors  were  trus- 
tees. In  1866,  R,  believing  H  to  be  absolute  owner  of  the  stock,  lent  monej  to 
him  upon  the  deposit  of  the  certificates  as  security,  together  with  a  written  mem- 
orandum»  by  which  H  agreed  to  execute  and  deliver  upon  request  a  valid  mort- 
gage and  legal  transfer  of  the  stock.  No  notice  of  this  transaction  was  given  to 
the  defendants.  R  died,  leaving  his  widow  executrix.  On  the  12th  of  Febmarj, 
1869,  the  defendants  found  out  the  fraud  of  H,  and  on  the  13Ui  of  February, 
gave  notice  to  the  executrix  that  II  had  been  a  trustee  for  them.  On  the  5th  of 
May,  at  her  request,  U  executed  a  transfer  of  the  stock  to  her.  On  the  20th  of 
May,  she  delivered  the  deed  of  transfer  and  certificates  to  the  company  requir- 
ing them  to  register  the  tran.sfer  and  her  name  as  the  proprietor  of  the  stock ; 
which  they  refused  to  do. 

421]     *The  Court  of  Queen's  Bench  having  refused  a  peremptory  writ  of  man- 
damus to  compel  the  registration  : 

Held  (reversing  the  judgment),  that  the  defendants,  by  issuing  and  allowing 
their  trustee  to  possess  certificates  which  imported  that  the  holder  had  an  inde- 
feasible title  to  the  stock*  precluded  themselves  from  setting  up  their  right  as 
eestuis  qtt^  trust  against  the  bona  fide  mortgagee  without  notice,  who  acted  upon 
the  certificates  in  advanchig  the  loan ;  and  the  executrix  was  entitled  to  a  per- 
emptory mandamus. 

Special  case  stated  after  the  return  to  a  writ  of  mandamas. 
The  mandamus  required  the  defendants  to  cause  a  memorial 
of  the  transfer  of  certain  stock  to  be  registered,  a  certificate  of 
the  stock  to  be  delivered  to  the  prosecutrix^  and  her  name  and 
the  amount  of  her  interest  in  the  stock  to  be  entered  in  the 
register  of  holders  of  stock.  Return  that  the  transferor  to  the 
prosecutrix  was  not  the  holder  and  proprietor  of  the  stock;  but 
that  it  was  the  property  of  the  defendants  for  whom  he  was 
trustee. 

1.  The  prosecutrix  is  the  widow  and  sole  executrix  of  C. 
Robson.  The  defendants  are  a  company  subject  to  the  pro- 
visions of  9  &  10  Vict.  c.  cccxxii,  cccxxiii,  cccxxiv. 

lA.  In  the  year  1845  the  Company  of  Proprietors  of  the 
Birmingham  and  Liverpool  Junction  Canal  Navigation  was 
incorporated  with  the  United  Company  of  Proprietors  of  the 
EUesmere  and  Chester  Canal  by  an  act,  8  Vict.  c.  ii,  and  the 
shares  of  the  Birmingham  and  Liverpool  Company  were  ex- 
changed into  shares  of  the  EUesmere  and  Chester  Canal  Com- 
pany. In  the  year  1846  the  EUesmere  and  Chester  Canal 
Company  became  the  Shropshire  Union  Railways  and  Canal 
Company,  under  the  provisions  of  the  acts  of  parliament  refer- 
red to  in  the  first  paragraph,  and  the  shares  of  the  EUesmere 
and  Chester  Canal  Company  were  exchanged  into  shares  of 
the  Shropshire  Union  Railways  and  Canal  Company. 

2.  Under  the  acts  of  parliament  mentioned  in  paragrapli  1, 
and  the  other  nets  of  parlianioiit   relating  to  the  Shropshire 


Vol  Vin.]  TRINITY  TERM,  XXX VI  VICT.  149 

The  Queen  v.  Shropshire  Uuion  Co.  1873 

• 

TJnioa  fiailwaya  aud  Canal  Company,  and  the  acts  incorpora- 
ted therewith,  the  company  raised  certain  capital  by  the  crea- 
tion and  issue  of  shares,  which  shares  were  fully  paid  up. 

3.  After  the  formation  of  the  company  in  1846,  ninety-nine 
sliares  in  the  same  of  the  value  of  S7L  10s.  each  were  registered 
♦in  the  share  register  of  the  company  (in  lieu  of  shares  [422 
which  had  been  originally  Birmingham  and  Liverpool  Canal 
shares),  in  the  names  of  the  late  Earl  Powis  and  G.  Holyoake 
(who  then  were  directors  of  the  Shropshire  Union  Railways 
and  Canal  Company),  as  trustees  for  the  company,  and  they 
held  the  ninety-nine  shares  as  trustees  for  the  company  and  not 
in  their  own  right. 

4.  Earl  Powis  died  in  the  year  J847,  and  the  ninety-nine 
shares  subsequently  to  his  death  remained  registered  in  the 
names  of  Earl  Powis  and  G.  Holyoake,  and  continued  to  be 
held  by  G.  Uolyoake  in  trust  for  the  Shropshire  Union  Rail- 
ways aud  Canal  Company  until  the  year  1854,  when  the  shares 
were  converted  into  3712^.  105.  consolidated  stock  of  the  last- 
mentioned  company,  under  the  name  or  title  of  the  "  Shrop- 
sliire  Union  Railways  and  Canal  Company  Consolidated  Stock, 
1854,"  which  consolidated  stock  was  registered  in  the  proper 
hooks  of  the  company,  in  the  names  of  Earl  Powis  and  Q. 
Holyoake,  and  G.  Holj^oake  continued  to  hold  the  same  as 
trustee  for  the  company. 

5.  In  the  year  1847  an  act,  10  &  11  Vict.  c.  cxxi,  was  passed 
authorizing  a  lease  of  the  undertaking  of  the  Shropshire  union 
Railways  and  Canal  Company  to  the  London  and  If orth- West- 
ern Railway  Company  and  providing  for  the  management  from 
and  after  the  passing  of  that  act,  of  the  undertaking  of  the 
Shropshire  Union  Company  by  a  joint  committee  consisting  of 
eight  Shropshire  Uuion,  and  eight  London  and  North- Western 
directors,  and  from  that  time  the  undertaking  has  been  man- 
aged by  such  committee. 

5a.  G.  Holyoake.  was  a  director  of  the  Birmingham  aud 
Liverpool  Canal  Company,  and  also  treasurer  of  that  company, 
and  a  partner  in  the  firm  of  Sir  F.  Goodricke,  Holyoake  &  Co., 
the  bankers  of  that  company.  On  the  incorporation  of  the  Bir- 
mingham and  Liverpool  Company  with  the  Ellesmere  and  Ches- 
ler  Canal  Company  he  became  a  director  of  that  company,  and 
his  firm  were  its  bankers,  and  in  like  manner  on  the  formation  of 
the  Shropshire  Uuion  Company  he  became  a  director  of  that  com- 
pany,  and  continued  to  be  so  until  March,  1869,  and  on  the 
passing  of  the  act  of  10  &  11  Vict,  was  appointed  one  of  the 
Shropshire  Union  members  of  the  joint  committee,  and  con- 
tinued to  be  so  until  the  last-mentioned  date.  He  was  a  very 
aciive  member  of  the  board,  and  his  banking  firm  *\\^erc  [423 
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the  bankers  of  the  Shropshire  Union  Company  and  of  the  joint 
committee  until  May,  1863. 

5b.  The  final  settlement  of  a  lease  of  the  Shropshire  Union 
Company's  undertaking  to  the  London  and  North- Western 
Railway  Company,  was  the  subject  of  much  discussion  and 
negotiation,  and  amongst  other  disputed  points  the  London 
and  North-Western  Railway  Company  laid  claim  to  the  6nni 
of  3712i.  105.  stock,  as  being  part  of  the  property  of  the  Shrop- 
shire Union  Company,  which  they  would  be  entitled  to  on  the 
execution  of  the  lease.  This  claim  was  strenuously  resisted  by 
the  directors  of  the  Shropshire  Union  Company,  and  more 
especially  by  G.  Holyoake,  as  one  of  such  directors,  and  in  the 
end  the  claim  of  the  London  and  North- Western  Riiilway 
Company  was  waived.  The  lease,  though  dated  the  25th  oV 
March,  1857,  was  not  actually  completed  until  1860,  and  its 
provisions  were  extended  and  explained  by  an  agreement  also 
dated  the  25th  of  March,  1857,  and  executed  at  the  same  lime 
as  the  lease.  The  7th  and  8th  sections  of  the  last-mentioned 
agreement  are  as  follows  : 

7.  Subject  to  the  right  of  the  Shropshire  Union  Railways  and  (^unal  Com|uiny 
to  have  realized  therefrom  each  sum  and  sums  as  may  be  necessary  to  enable 
them  to  satisfy  their  covenant  hereinbefore  contained,  to  reduce  their  debenture 
and  land  debts  to  724,207^.,  and  to  satisfy  the  other  sums  iu  such  covenant  men- 
tioned as  to  be  paid  by  the  Shropshire  Union  Railways  and  Canal  Company,  all 
balances,  whether  of  principal  or  interest,  standing  to  the  credit  of  the  Shrop- 
shire Union  Railways  and  Canal  Company  at  bankers,  and  all  shares  and  calls 
on  shares  and  all  interest,  dividends,  and  other  moneys  due  or  hereafter  to  be 
due  or  received  or  recovered  in  respect  of  unissued  or  forfeited  or  forfeitable 
shares,  "which  forfeited  shares  are  to  be  forthwith  sold,  the  same  bein^  first 
offered  to  the  London  and  North- Western  Railway  CV)uipany,  at  the  price  of  45/. 
for  every  100^.  of  consolidated  stock  in  the  Shrapshire  Union  Railways  and  Canal 
Company,  and  all  unclaimed  dividends,  and  all  other  realized  or  unrealized 
earning^,  property,  effects,  and  credits  of  the  same,  or  the  like,  or  of  any  other 
kind  belonging  to  the  same  company,  or  held  or  possessed  by  or  in  trust  for 
them,  or  in  which  they  are  or  may  be  interested,  shall  be  deemed  to  be  included 
in  the  said  lease,  and  shall  pass  therewith  to  the  said  London  and  North- Western 
Railway  Company,  but  be  under  the  management  and  direction  of  the  joint 
committee  as  part  of  the  lease  capital  account,  and  any  interest  or  other  profit 
which  may  accrue,  or  be  made  in  respect  of  any  balance  which  may  at  any  time 
be  standing  to  the  credit  of  the  lease  capital  account,  shall  every  half  year  be 
accounted  for,  and  form  part  of^  the  current  profits  of  the  working  of  the  under- 
taking of  the  Shropshire  Union  Railways  and  Canal  Company,  provided  that 
this  clause  shall  not  include  or  apply  to  3700^.  of  old  Birmingham  and  Liveri>o(>l 
Canal  Stock,  standing  in  the  names  of  the  Earl  of  Powis  and  G.  Holyoake  as 
424]  trustees,  and  provided  that,  as  regards  the  *past,  no  charge  shall  be  made 
against  the  London  and  North- Western  Railway  Company  in  respect  of  the 
dividends  on  unissued  or  forfeited  shares. 

8.  Provided  always  that  all  registers  of  shareholders  of  the  Shropshire  Union 
Company,  and  other  books  connected  therewith,  shall  belong  .to  and  be  in  the 
custody  of  the  Shropshire  Union  Company,  but  the  liOndon  and  North- Western 
Company  shall  have  the  right  to  inspect  the  same,  and  all  deeds  and  other 
documents  of  the  Shropshire  Union  Company  shall,  dhring  the  continuance  of 
the  lease,  be  held  by  the  joint  committee  for  the  use  and  benefit  of  both  the 
companies  parties  hereto,  but  shall  remain  the  property  of  the  Shropshire  Union 
Company. 
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This  agreement  was  confirmed  by  the  London  and  North- 
Western  (Additional  Powers)  Act,  1861,  24  &  25  Vict.  c.  ccviii. 

5c,  In  the  month  of  March,  1852,  the  share  registers  and 
transfer  books  and  other  books  connected  with  the  registration 
of  shares  in  the  Shropsliire  Union  Railways  and  Canal  Com- 
pany were,  with  the  anthority  of  the  directors  of  the  company, 
removed  from  their  offices  to  the  offices  of  the  London  and 
Xorth-Western  Railway  Company  at  Euston  Square,  and  the 
business  relating  to  the  transfers  of  shares,  aad  of  the  consoli- 
dation of  the  same  into  stock,  and  of  the  transfer  of  such  stock, 
and  the  issuing  of  share  certificates,  was  conducted  entirely 
nnder  the  control  and  management  of  the  officers  at  the  Eustou 
Station  of  the  London  and  North -Western  Railway  Company, 
until  after  the  execution  of  the  agreement,  and,  in  fact,  until 
the  month  of  March,  1863,  the  bhropshire  Union  Railways 
and  Canal  Company  having  been  compelled  to  take  legal  pro- 
ceedinsfs  to  enforce  the  performance  by  the  London  and 
Xorth-^estern  Railwaj^  Company  of  the  8th  sect,  of  the 
aii^reement,  which  proceedings  were  actively  supported  by'G. 
Ilolvoake. 

5d.  Li  May,  1859,  G.  llolyoake  applied  at  the  offices  of  the 
London  and  North-Western  Railway  Company  for  stock  cou- 
|>pns  representing  3712/.  10s.  consolidated  stock,  and  the  Lp!i- 
tlon  and  North-Western  Railway  Company  sent  the  coupons 
representing  the  stock  to  Mr.  Alfred  Wragge  (the  then  acting 
secretary  of  the  Shropshire  Union  Railways  and  Canal  Com- 
pany) for  G.  Holyoake,  who,  having  received  the  coupons  from 
Mr.  Wragge  with  the  object  of  temporarily  increasing  the 
nominal  amount  of  the  qualification  of  one  H.  Tootal,  who  was 
at  that  time  deputy  chairman  of  the  Shropshire  Union  Rail- 
ways and  Canal  Company,  on  the  8d  of  *December,  1859,  [425 
transferred  the  stock  to  H.  Tootal,  to  whom  stock  coupons  in 
respect  thereof  were  issued  from  the  offices  of  the  London  and 
North-Western  Railwa}'  Company,  such  stock  forming  in  the 
books  of  the  Shropshire  Union  Railways  and  Canal  Companv 
one  account  with  other  stock  then  held  by  the  said  H.  Tootal. 
This  stock  was  re-transferred  by  H.  Tootal  into  the  joint  names 
of  G.  Holyoake  and  L.  R.  Holyoake,  on  the  4th  of  January, 
1861,  to  be  held  by  them  as  trustees  for  the  Shropshire  Union 
Railways  and  Canal  Company,  and  stock  coupons  in  their 
names  were  issued  by  the  London  and  North- Western  Railway 
Company. 

5b.  Under  the  10th  section  of  the  agreement  of  the  25th  of 
March,  1857,  the  shareholders  in  the  "Shropshire  Union  Com- 
pany are  entitled  at  any  time  to  exchange  their  stock  in  that 
Company  for  stock  in  the  London  and  North-western  Railwuy 
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Company  at  the  rate  of  1001.  of  Shropshire  Union  stock  for  60/. 
of  London  and  North-Weslern  stock. 

In  March,  1861,  G.  Holyoake  (he  then  being  owner  and  pro- 
prietor of  other  stock  amounting  to  1185^.  105.  standing  in  his 
own  name  in  the  Shropshire  Union  Company)  and  L.  R.  Holy- 
oake,  without  the  actual  knowledge  or  oonsent  of  the  Shrop- 
shire Union  Company,  the  transfer  books  being  then  kept  at 
Eustou  Station,  converted  BOOOL  of  the  trust  stock  into  Londoti 
and  North- Western  stock  and  disposed  of  the  same.  At  this 
time,  he  was  still  a  director  and  banker  of  the  Shropsliire  Union 
Company,  and  his  banking  firm  always  held  in  hand  largo 
sums  of  money  belonging  to  such  compan}'. 

OF.  In  October,  1861,  some  of  the  then"  London  and  North- 
Western  members  of  the  Shropshire  Union  Joint  Committee 
culled  attention  to  the  fact  that  8000?.  of  the  trust  stock  had 
been  converted  and  sold.  A  communication  was  subsequently 
made  to  G.  Holyoake  by  the  chairman  hf  theShi'opshire  Union 
Co.mpany,  the  present  Earl  Powis  (son  of  the  deceased  Earl) 
calling  his  attention  to  the  circumstance.  On  the  26th  of  Feb- 
ruary, 1862,  G.  Holyoake  wrote  to  Lord  Powis  that  this  par- 
ticular stock  had  been  converted  in  consequence  of  its  having 
become  mixed  up  with  his  own,  and  that  he  would  take  steps 
to  replace  it.  He  also  st|ited  afterwards  to  the  secretary  of  the 
Shropshire  Union  Company  that  he  found  difficulty  in  buying 
426]  back  Shropshire  Union  stock  in  the  *market,  a  large 
proportion  of  such  stock  having  been  converted  into  London 
and  North-Western  stock. 

5g.  G.  Holyoake  had  at  this  time  standing  in  his  own  name 
Shropshire  Union  stock  amounting  to  1185/.  105.,  and  in  the 
joint  names  of  himself  and  L.  R.  Holyoake  stock  amounting  to 
962/.  105.,  of  which  712/.  105.  was  part  of  the  trust  stock.  In 
order  to  make  up  the  amount  of  the  trust  stock,  G.  Holyoake 
and  L.  R.  Holyoake  transferred  from  their  joint  names  into 
the  name  of  G.  Holyoake  stock  amounting  to  931/.  parcel  of 
the  962/.  105.  and  G.  Holyoake  purchased  in  his  own  name 
other  stock,  which,  added  to  the  1185/.  105.  and  931/.  made  up 
the  whole  of  the  8712/.  105.  stock  which  from  that  time  he  has 
held  as  trustee  in  trust  for  the  Shropshire  Union  Railways  and 
Canal  Company  and  from  thenceforth  all  the  dividends  which 
have  become  payable  on  the  stock  were  invested  in  the  names 
of  the  chairmau  of  the  company  and  other  directors  thereof, 
who  have  held  the  same  as  trustees  for  the  company. 

6h.  When  G.  Holyoake  was  called  upon  to  replace  the  trust 
stock  he  was  in  possession  of  coupons  for  the  1185/.  105.  stock, 
and  he  continued  to  hold  the  same.  On  the  transfer  of  the 
981/.  into  his  own  name  as  mentioned  in  the  last  paragraph, 
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coupons  were  issued  tohira,  and  in  respect  of  the  1596/.  stock 
purchased  by  him  to  make  up  the  3712/.  10s.  stock,  coupona 
were  from  time  to  time  issued  to  him,  the  whole  of  which  stock 
he  held  in  trust  for  the-  Shropshire  Union  Railways  and  Canal 
Company. 

6.  In  the  year  1865,  G.  Holyoake  was  informed  by  the  secre- 
tary of  the  company,  in  reply  to  a  letter  from  G.  Ilolyoake  to 
him,  that  there  was  not  any  Shropshire  "Union  Stock  standing 
in  his,  G.  Holyoake's,  own  name  solely,  except  the  3712/.  10s, 
consolidated  stock. 

7.  Before  the  date  of  the  deposit  of  stock  coupons,  in  the 
10th  paragraph  mentioned,  G.  Holyoake,  being  in  fact  trustee 
for  the  company  of  the  3712/.  105.  of  the  consolidated  stock, 
had  been  and  then  was  registered  as  the  holder  thereof  on  the 
register  of  the  stockholders  of  the  cpmpany,  and  certain  stock 
coupons  had  been  issued  to  G.  Holyoake.  It  is  customary  to 
issue  stock  coupons  to  the  registered  holders  of  all  consolidated 
stock,  and  it  is  never  the  practice  to  set  out  or  notice  on  the 
face  of  such  coupons  that  the  registered  proprietors  are  trustees, 

*8.  G.  Holyoake,  notwithstanding  he  was  such  trustee  [427 
for  the  company,  and  without  the  knowledge  and  in  fraud  of 
the  company,  between  February,  1863,  and  April,  1866,  de- 
posited the  coupons  for  the  stock  so  held  by  him  in  trust  for 
the  company  with  the  Union  Bank  of  London  as  security  for  a 
loan  of  1500/.,  or  thereabouts,  made  by  the  said  bank  to  G. 
Holyoako* 

9-  Upon  the  request  of  G.  Holyoake,  C.  Robson  paid  to  the 
bank  the  sum  of  1500/.,  and  upon  the  payment  of  the  sum  of 
IbOOL  C.  Robson  received  from  the  bank  the  coupons  for  the 
trust  stock.  The  sum  of  1500/.  so  paid  to  the  bank  forms  part 
of  the  sum  of  2000/.  in  the  agreement  and  memorandum  in  the 
10th  paragraph  mentioned,  advanced  by  C.  Robson  to  G. 
Holyoake,  and  the  coupons  were  delivered  to  C.  Robson  as 
security  for  the  sum  of  2000/. 

10.  On  the  5th  day  of  April,  1866,  George  Ilolyoake,  then 
being  such  trustee  for  the  company,  without  the  knowledge, 
consent,  or  privity,  and  in  fraud  of  the  company,  affected  to  deal 
with  the  trust  stock  by  executing  a  memorandunj  as  follows  : 

Memorandam  that  I,  the  undersigned  George  Holyoake,  am  possessed  as  of  my 
own  property  and  unincumhered,  the  foUowing  stock  in  the  ShroDshire  tJniou 
Railways  and  Canal  Company,  videlicet. 

[Here  followed  a  list  of  the  numbers  of  the  shares,  and  the  respective  amounts 
thereof,  the  sum  total  of  which  was  8712^.  10«.] 

And  whereas  I  have  drawn  and  endorsed  a  promissory  note  for  the  sum  of  3000^. , 
bearing  even  date  herewith,  payable  to  my  own  order  at  three  months  after  tlie 
date  thereof,  and  I  have  deposited  the  above  mentioned  shares  as  collateral  security 
for  the  due  payment  of  the  note,  I  hereby  undertake  and  promise,  on  request,  to 
ezecnte  a  legal  biortgage  of  the  shares,  and  such  mortgage  deed  is  to  contain  a 

6  Eno.  Rep.1  20 


154  COURT  OP  QUEEN'S  BENCH.  [L^B 

1873  The  Queen  v.  Shropshire  Union  Co. 

power  of  sale,  and  all  usual  and  customarj  covenants  in  such  deed,  and  the  same 
is  to  be  prepared  by  the  solicitors  of  the  holder  of  the  said  note  at  mj  expense. 
Dated  5th  of  April,  1806. 

11.  C.  Robson  subsequently  made  a  further  advance  of  tlie 
Bum  of  1000/.  to  Or.  Holyoake  upon  the  security  of  the  trust 
stock,  and  also  upon  some  shares  in  the  Wheal  Phoenix  Miniiiir 
Company,  and  at  the  time  of  the  advance,  and  in  considemtioii 
of  advances  previously  made  and  extension  of  the  time  for  pay- 
ment of  the  same,  certain  memoranda  of  deposit  relating  to  the 
same  were  entered  into  by  the  said  George  Holyoake,  notwith- 
standing he  was  such  trustee,  without  the  knowledge,  privity, 
or  consent,  and  in  fraud  of  the  company. 

Memorandum. — Whereas  I  the  undersigned,  G.  Holyoake,  am  possessed  of  mj 
own  property  fifteen  shares  in  tbe  Wlieal  Phoenix  Mining  Company,  standing* 
428J  in  the  *name  of  Sir  F.  L.  Holyoake  Goodricke,  Baronet,  and  numbered 
respectively  from  61  to  75  inclusive.  And  whereas  I  am  also  possessed  of  twenty- 
four  shares  in  the  Shropshire  Union  Railways  and  Canal  Company  (now  deposited), 
with  a  memorandum  bearing  date  the  5th  day  of  October  last,  for  the  due  pay- 
ment of  a  promissory  note  for  200(U.  at  sis  months  after  the  date  thereof ;  the 
number  stated  of  such  shares  and  stock  are  therein  set  forth.  And  whereas  I  have 
charged  the  said  twenty-four  shares  in  the  Shropshire  Union  Railways  and  Canal 
Company  for  the  due  payment  of  the  sum  of  2000^.  secured  by  a  promissory  note 
dated  the  7th  day  of  January  next,  drawn  by  me,  payable  to  my  own  order  at 
tliree  months  after  the  date  thereof :  And  whereas  I  have  this  day  drawn  and  en- 
dorsed another  promissory  note  for  the  sum  of  1000^.,  hearing  even  date  herewith, 
payable  to  my  own  order  at  three  months  after  the  date  thereof,  and  is  a  collateml 
security  for  the  due  payment  of  the  same,  I  have  deposited  the  fifteen  shares  in 
the  Wheal  Phoenix  Mining  Company  and  also  charged  the  said  twenty-four  share:* 
in  the  Shropshire  Union  Railways  Companyi,  subject  to  the  hereinbefore-redtetl 
memorandum.  And  I  hereby  agree  that  in  case  the  said  promissory  note  for 
1000/.  shall  not  be  paid  on  arriving  at  maturity,  to  pay  interest  at  th^  rate  of  20/. 
per  cent  per  annum  from  the  date  of  its  becoming  due  until  payment  thereof. 
And  I  further  undertake  and  promise,  on  request,  to  execute  a  legal  mortgage  of 
the  said  fifteen  shares  in  the  wheal  Phoenix  Mining>Company,  and  also  t^e  said 
twenty-four  shares  in  the  Shropshire  Union  Railways  Company  (subject  as  afore- 
said), such  mortgage  deed  to  contain  a  power  of  sale  and  all  usual  and  customary 
covenants  in  such  deed,  and  the  same  is  to  be  prepared  by  the  solicitors  of  the 
holder  of  the  said  promissory  note  at  my  expense.  Dated  7th  of  January,  1867. 
[There  was  a  similar  memorandum  in  respect  of  promissory  notes  for  2000/.  a^d 
1000/..  dated  the  5th  of  April,  1867.] 

12.  Afterwards  Robson  died.  No  deed  of  transfer  was  ex- 
ecuted in  his  lifetime.  The  sum  of  2000^  which  had  been 
advanced  under  the  agreement  of  the  6th  of  April,  1866,  and 
interest  thereupon  remained  due  and  unpaid,  and  the  further 
sum  in  the  10th  paragraph  mentioned  also  remained  due  and 
unpaid,  and  the  coupons  were  in  his  possession  up  to  and  at 
the  time  of  his  death.  The  prosecutrix,  E.  S.  Robson,  as  the 
executrix  of  C.  Robson,  was  entitled  to  the  moneys  and  interest, 
and  the  same  being  unpaid,  she  required  G.  Holyoake  to  execute 
a  deed  of  transfer  of  the  stock  pursuant  to  the  terms  of  the 
agreement  and  memorandum  of  tlie  .Otli  of  April,  1866,  in  the 
10th  paragraph  mentioned,  which  G.  Holyoake  accordingly 
executed.     It  is  duly  stamped,  and  wa^  as  follows': 
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I,  0.  Holjoake,  in  consideration  of  the  tCgreement  to  execute  tlie  transfer  here- 
inafter set  out  and  of  the  sum  of  2000^..  paiil  to  him  by  C.  Robson,  deceased* 
donni;  his  lifetime,  do  hereby  bargain,  sell,  assign,  and  transfer  to  £.  S.  Robsou, 
executrix  under  the  will  of  the  said  C.  Robson,  the  sum  of  3712/.  iOs,  consolidated 
itock,  1854,  of  and  in  the  undertaking  called  the  Shropshire  Union  Railways  and 
*C&nal  Company,  and  all  accruing  and  accrued  dividends,  profits,  and  ad-  [429 
TAntages  thereof,  to  hold  unto  the  said  £.  S.  Robson,  her  executors,  administra- 
tors, and  assigns,  subject  to  the  several  conditions  on  which  I  hold  the  same  im- 
mediately before  the  execution  hereof.  And  I,  the  said  E.  S.  Robson,  do  hereby 
Aftree  to  acce*>t  and  take  the  said  stock  subject  to  the  conditions  aforesaid. 
[Dated  the  5th  of  May,  1869.] 

12a.  No  notice  or  intimation  of  any  kind  was  given  to  the 
Shropshire  Union  Railways  and  Canal  Company  by  the  Union 
Bank  or  C.  Robson,  that  they  or  either  of  them  had  any  claim 
on  the  stock.  It  is  the  frequent  but  not  invariable  practice,  if 
money  is  advanced  upon  deposit  of  railway  shares  or  stock  and 
a  transfer  not  registered,  for  the  lender  to  give  notice  to  tlie 
secretary  of  the  company  of  his  lien.  "No  application  was  ever 
made  on  behalf  of  the  Union  Bank  or  Robson  for  the  dividends 
payable  on  the  stock,  but  the  dividends  were  regularly  received 
by  the  companj^  G.  Holyoake  each  half-year  countersigning 
the  dividend  warrants  and  returning  them  to  the  seci'etary  of 
the  company.  The  first  notice  the  company  received  that  G. 
Holyoake  had  been  dealing  with  this  replaced  stock  was  on 
the  13th  day  of  February,  1869,  and  up  to  that  time  the  coni- 
pany  and  its  officers  were  entirely  ignorant  that  the  stock 
coupons  had  been  deposited  or  dealt  with  in  any  way  by  G. 
Holyoake. 

13.  Before  the  deed  of  transfer  in  the  12th  paragrapli  men- 
tioned was  prepared  or  executed,  on  the  13th  of  February,  1869, 
the  Shropshire  Union  Company  immediately  on  the  discovery  of 
the  fraua  committed  by  G.  Holyoake  in  so  assigning  over,  gave 
notice  in  writing  to  E.  S.  Robson,  through  her  attorney,  that  G. 
Holyoake  had  no  right  to  mortgage  the  stock,  as  the  stock  was 
standing  in  his  name  merely  as  a  trustee.  Previously  to  the  date 
of  the  above  notice  neither  £.  S.  Robson  nor  C.  Robson  had 
notice  or  knowledge  that  the  stock  was  held  by  G.  Holyoake 
upon  any  trust  On  the  20th  of  May,  1869,  the  deed  of  transfer 
and  the  coupons  were  delivered  by  E.  S.  Robson  to  the  secretary 
of  the  company  in  order  that  a  memoi'ial  thereof  should  he 
entered  in  the  register  of  transfers  of  the  company,  and  E.  S. 
Robson  requested  the  secretary  to  enter  the  memorial  in  the 
register  of  transfers,  and  that  such  entry  might  bo  endorsed  on 
the  deed  of  transfer,  and  thatE.  S.  Robson  might  be  registered 
as  the  proprietor  of  the  stock,  and  *E.  S.  Robson  oftered  [430 
to  pay  the  proper  charges  relating  to  the  same,  but  the  secretary 
thereupon  refused  to  comply  with  the  request.  The  questions 
for  the  opinion  of  the  court  were,  whether  the  prosecutrix  was 
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entitled  :  1.  To  have  the  memorial  of  sach  deed  of  transfer  en- 
tered in  the  books  of  transfers  of  the  company :  2.  To  have 
such  entry  endorsed  on  the  deed  of  transfer :  3.  To  be  regis- 
tered as  the  proprietor  of  the  stock:  4.  To  have  new  c«>llpl)ll'^ 
of  the  stock  issued  to  the  prosecutrix. 

1872.  Nov.  9.  Horace  Lloyd,  Q.C.,  with  him  Ejre  LlojJ,,  for 
the  prosecutrix. 

&>.  J.  B.  KarslaJx^  Q.  C,  with  him  ilclutifre,  Q.  C,  for  the 
defendants. 

CocEBURN,  C.  J.  I  think  the  writ  of  peremptory  mandamus 
ought  not  to  go.  The  facts  appear  to  be  these ;  the  shares  in 
question  stood  in  the  name  of  Holyoake,  as  registered  owner,  in 
the  books  of  the  defendants'  company ;  but  he  held  those  shares 
on  trust  for  the  company.  Under  these  circumstances  C. 
Kobson,  the  husband  of  the  prosecutrix^,  made  an  advance  to 
Holyoake  on  the  deposit  of  the  certificates,  believingthe  latter  to 
be  the  absolute  owner  of  the  shares,  and  he,  C.  Kobson,  was 
led  to  think  so  from  the  fact  that  the  certificates  relating  to  the 
shares  were  in  the  hands  of  Holyoake,  whereas  Holj'oake  \v:is, 
in  truth,  only  a  trustee.  Robson,  having  thus  acquired  tlie 
equitable  estate  in  the  shares,  postponed  requiring  the  executioii 
of  a  transfer  of  the  property  in  the  shares  to  him  by  Holyoake. 
Subsequently  to  Robson's  death,  some  time  after  the  traiisiu- 
tion,  the  transfer  was  made,  but  in  the  meantime  the  comp:in y 
gave  notice  that  Holyoake  was  trustee  for  the  oorapany  ;  so  that 
before  Mrs.  Robson,  as  representative  of  her  deceased  husband, 
got  the  legal  estate  she  had  notice  fr6m  the  company  of  thoir 
prior  equitable  interest  in  these  shares;  and  after  that  notice  the 
legal  transfer  was  made.  Now  the  legal  estate  became  vested 
in  the  widow,  and  it  was  contended,  or  rather  thrown  out  in 
the  course  of  argument,  that,  inasmuch  as  the  legal  estate  wiis 
in  the  party  applying  for  the  mandamus,  the  court  ought  to 
make  the  rule  absolute  for  a  peremptory  mandamus,  leaving  the 
431]  opposite  partv,  who  raise  *  their  equity,  to  resort  to 
chancery  to  establish  their  right.  I  am,  however,  of  opinion 
that  neither  on  principle  nor  authority  is  the  position  main- 
tainable. Although  the  party  applying  for  the  mandamus  may 
show  that  she  has  the  legal  estate,  yet,  if  it  appears  plain  that 
the  parties  against  whom  the  process  is  prayed  might  obtain  an 
injunction  in  equity  to  restrain  her  from  obtaining  it,  this  court 
will  not  grant  the  mandamus.  There  is  authority  for  so  saying, 
and  I  think  it  would  be  an  abuse  of  the  power  of  this  court  to 
grant  the  peremptory  writ  under  such  circumstances.  That 
brings  me  to  the  real  question  in  the  present  case  —  whether 
the  defendants  have  a  good  equitable  answer  to  the  claim  of 
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the  prosecutrix.  I  think  they  have.  The  legal  estate  of  Robson 
■  was  not  acquired  until  after  notice  of  the  prior  equitable  estate 
of  the  defendants,  and  if  that  equitable  estate  did  really  exist, 
the  transfer  would  be  invalid  in  a  court  of  equity.  There  is  no 
doubt,  on  the  facts  before  us,  but  that  Holyoake  held  these 
shares  as  trustee  for  the  company.  If  it  could  have  been 
shown  that  there  had  beeA  anything  fraudulent  or  unlawful  in 
these  shares  being  vested  by  the  company  in  Holyoake,  as 
trustee,  the  case  might  have  presented  a  different  aspect ;  but 
nothing  is  brought  before  us  to  show  any  impropriety  in  it  as 
regarded  from  either  a  legal  or  moral  point  of  view. 

Then,  says  Mr.  Lloyd,  they  leave  the  indicia  of  the  property 
in  the  hands  of  the  trustee.  Was  thei'e  anything  to  prevent 
them  doing  that,  so  as  to  render  them  liable  for  their  conduct 
to  persons  happening  to  be  damaged  indirectly  thei*eby?  After 
consideration  I  think  there  was  not.  It  appears  that  by  the 
practice  of  this  and  other  companies  thei'e  is  nothing  to  compel 
them  to  make  any  distinction  between  shares  held  in  trust  and 
shares  held  in  absolute  ownership,  and  wherever  shares  are 
held  in  trust  the  trustee  receives  the  coupons  or  certificates 
which  are  the  indicia  of  his  title,  and  he  may  deal  with  the 
property  as  he  pleases  so  far  as  the  company  is  concerned  ;  he 
may  do  so  without  the  company  being  in  any  way  responsible. 
It  being  usual,  therefore,  for  the  trustee  to  be  registered  as 
absolute  owner,  and  to  have  power  over  the  certificates,  I  can 
see  nothing  improper  in  the-  trustee  having  been  allowed  to 
hold  these  coupons.  If  this  had  been  a  case  of  an  ordinary 
trustee,  that  person  could  have  done  exactly  what  Holyoake 
*(li(l  in  the  present  instance ;  and  if  the  same  state  of  [432 
tilings  as  here  had  come  to  pass,  the  transfer  would  have  been 
invalid  in  equity  as  against  his  cestui  que  trust.  The  same  princi- 
ple applies  to  this  case,  there  being  nothing  unlawful  in  the  cou- 
pons being  left  in  the  hands  of  the  trustee ;  and  I  think  it  is 
impossible  to  say  there  was  neglect  on  the  part  of  the  company 
in  leaving  the  coupons  in  his  possession.  This,  too,  is  without 
regarding  the  negligence  of  the  other  side ;  for  I  think  a  person 
acts  negligently  and  iraprovidently  in  advancing  money  on 
such  coupons,  when  he  does  not  know  whether  the  borrower 
is  the  actual  owner  of  the  shares  or  only  holds  them  on  trust, 
and  that  the  lender,  advancing  the  money  without  inquiry,  ex- 
poses himself  to  the  risk  of  a  cestui  que  trust  coming  forward. 
I  much  regret  that  the  prosecutrix  should  be  in  this  unfortunate 
position,  but  it  is  the  fault  of  her  deceased  husband,  who 
advanced  his  money  without  taking  care  to  have  a  proper 
transfer  made,  whereby  he  would  have  acquired  the  legal  estate 
in  the  shares.     I  am  unable  to  distinguish  this  from  an  ordi- 


158  COURT  OF  QUEEN  S  BENCH.  [L.R 

1873  The  Qaeen  y.  Shropshire  Union  Co.  " 

nary  case  where  the  legal  estate  is  obtained  after  notice  of  an 
equitable  right,  and  I  think,  therefore,  oar  judgment  must  be 
for  the  defendants. 

Melloe,  J,  I  am  of  the  same  opinion.  At  first  I  was  in- 
clined to  think,  when  Mr.  Lloyd  cited  In  re  Bahia  and  San 
Francisco  Ry.  Co.  (*),  that  it  had  application  here,  but  I  now 
think  that  the  present  is  not  a  case  of  estoppel  at  all,  and  that 
the  ground,  if  any,  upon  which  the  defendants  might  possibly 
have  been  made  liable  would  rather  have  been  that  of  negli- 
gence; and  that  that  authority  does  not  apply.  I  was  also 
struck  with  the  observation  by  the  learned  counsel  that  we  do 
not  know  the  origin  of  this  trust  It  may  be,  and  indeed, 
probably  was  unusual  that  such  a  trust  should  be  created ;  but 
I  think  there  was  no  negligence  in  allowing  the  trustee  to  have 
the  indicia  of  property  in  his  hands.  Mr.  Lloyd  said  that  it 
was  not  necessary  tor  the  purpose  of  the  particular  trust  tliat 
Ilolyoake  should  hold  the  coupons ;  but  the  argument  must  go 
further  and  show  that  the  trusteeship  was  improper.  I  cannot 
say  that  there  was  anything  improper  on  the  part  of  the  com- 
pany, and  I  see  nothing  which  takes  this  case  out  of  the 
ordinary  rule,  that  a  trustee  is  entitled  to  the  legal  estato, 
433]  *and  to  possess  the  documents  of  title  to  the  shares.  It 
might  be  that  the  possession  of  these  particular  coupons  by  tiie 
trustee  was  necessary  for  the  very  purpose  of  creating  his  posi- 
tion as  trustee. 

IIannen,  J.  I  am  of  the  same  opinion.  Mr.  Lloj'd  has  not 
denied  that,  in  the  case  of  an  ordinary  trustee,  it  cannot  be 
imputed  as  negligence  to  the  cestui  que  trust  that  the  latter  per- 
mits* the  trustee  to  have  all  the  indicia  of  the  property,  and  he 
is  not  estopped  from  asserting  his  rights  as  cestui  que  trust 
against  one  who  deals  with  the  trustee  in  respect  of  the  subject- 
matter  of  the  trust.  But  he  said  that  this  is  a  different  case, 
because  the  trust  ought  never  to  have  been  created  between 
the  cestuis  que  trust  and  the  banker  as  trustee.  To  our  inquiry 
for  reasons  why  this  should  not  have  been,  his  answers  were 
loose  and  uncertain ;  and  I  cannot  quite  appreciate  the  grounds 
on  which  he  puts  his  argument.  He  says  the  creation  of 
such  a  trust  was  irregular  and  unusual ;  but  surely,  although 
both  irregular  and  unusual,  if  not  illegal,  I  can  see  no  duty 
on  the  part  of  the  company  to  attach  to  the  coupons  any 
statement  that  in  this  case  they  were  cestuis  que  trust,  and  the 
holder  trustee.  In  no  case  could  a  person  in  the  position 
of  C.  Robson  deal  with  property  of  this  description  without 
incurring  the  risk  of  the  apparent  owner  ultimatelv  prov- 
ing to  be  a  mere  trustee,  and  in  the  present  case  it  turns 

C)Law  Rep.,8Q.  B.,584. 
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oat  that  the  person  to  whom  the  money  was  advanced  was,  in 
fact,  a  trustee,  and  the  lender  discovered  subsequently  that  the 
eestuis  que  trust  were  not,  as  he  might  have  supposed,  ordinary 
ones,  but  the  very  company  issuing  the  shares.  In  what  respect, 
however,  was  Robson  or  his  widow  damnified  by  that  circum- 
stance? He  or  she  ought  to  have  seen  respectively  that  they 
were  dealing  with  a  person  who,  though  apparently  the  owner 
of  the  shares,  might  be  a  trustee,  and  they  must,  therefore, 
bear  the  loss,  for  not  taking  due  precautions. 

QuAiN,  J.  I  am  of  the  same  opinion.  This  is  a  case  of  a 
rivalry  of  equities,  for  the  legal  estate,  having  been  acquired 
by  Mrs.  Robson  after  notice  of  the  trust,  may  be  put  out  of 
the  question.  Now,  beyond  all  doubt,  the  property  in  dispute 
is  that  of  the  company.  Then  the  defendants  being  the  real 
owners,  *we  are  called  upon  to  say  whether  we  are  to  [434 
transfer  the  property  from  the  real  owners  without  any  consid- 
eration. I  always  thought  the  cases  in  equity  where  such  a 
course  is  adopted  must  be  very  strong,  llow  can  we  take 
away  these  shares  from  the  Shropshire  Union  Railways  Com- 
pany because  their  trustee  has  committed  a  fraud  upon  them  ? 
In  the  ordinary  case  of  a  trustee,  in  the  possession  of  title 
deeds,  and,  therefore,  the  indicia  of  property,  choosing  to  deal 
with  them  improperly,  any  stranger  to  the  cestui  que  trust  who 
obtained  that  property  from  the  trustee  could  not  hold  the  same 
ai^ainst  the  real  owner.  As  to  that,  Bdllie  v.  McKewan  (*)  is 
an  authority.  There  the  trustee  constituted  for  the  benefit  of 
the  husband  and  wife  was  as  trustee  to  remain  in  possession 
of  the  title  deeds.  He  parted  with  them.  He  had  no  right  to 
do  80.  How  does  this  case  differ  from  that?  The  only  differ- 
ence appears  to  me  to  be  that  in  this  particular  case  the  eestuis 
gue  trust  were  the  persons  issuing  the  coupons.  Now  that  is 
the  point  made  by  Mr.  Lloyd,  who  says  that  the  companj'' 
ought  not  to  have  issued  the  coupons,  and  the  fact  of  their 
having  done  so  distinguishes  this  from  the  ordinary  cases. 
Such  appears  to  me,  however,  to  be  the  only  distinction  be- 
tween them.  But  is  it  a  real  one?  I  think  not.  I  think  par- 
agraph 7  of  the  case  ought  to  be  taken  into  consideration, 
whereby  it  seems  that  *'it  is  customary  to  issue  stock  coupons 
to  the  registered  holders  of  all  consolidated  stock,  and  it  is 
never  the  practice  to  set  out  or  notice  on  the  face  of  such  cou- 
pons that  the  registered  proprietors  are  trustees.*'  I  see  noth- 
ing irregular  in  allowing  Ilolyoake  to  have  these  coupons — 
coupons  issued  not  by  the  defendants,  but  by  the  London  and 
North-Western  Railway  Company,  and  sent  to  Holyoake 
through  the  secretary  of  the  Shropshire  Union  Railways  Com- 

0)  85  Beav.,  177. 


i60  COURT  OP  QUEEN'S  BENCH.  [^^ 

1873  The  Queen  v.  Shropshire  Union  Co. 

pany.  Looking  at  these  facts,  and  looking  at  the  custom  to 
issue  coupons  to  all  holders  of  stock,  I  find  no  laches,  no  fraud, 
no  negligence  of  the  defendants  which  should  postpone  their 
intei'ests  to  those  of  Mrs.  Robson,  for  it  would  be  a  very  strong 
case  of  negligence  which  would  induce  a  Court  of  Chancery  to 
transfer  this  property  from  the  original  owners  to  her. 

Judgment  for  the  defendants. 

435]     *Error  having  been  brought  on  this  judgment : 

June  12, 13.  Horace  lAoyd^  Q.C.  {Brooksbank  and  £Jt/re  Lloyd 
with  him),  for  the  plaiutiftMn  error.  The  question  stands  as  it 
would  have  done  if,  before  the  execution  of  the  transfer  by 
Ilolyoake,  the  company  had  filed  a  bill  in  chancery  to  restrain 
him  from  executing  it.  The  plaintift',  no  doubt,  cannot  insist 
upon  the  registration  unless  she  was  entitled  to  the  transfer. 
If  entitled,  the  subsequent  notice  will  not  fttfect  her  right  to 
have  it  registered :  Dodds  v.  Hills.  (*)  Here  two  equitable  titles 
conflict ;  one,  that  of  cestuis  que  trust,  the  other,  that  of  a  pur- 
chaser for  value  without  notice  of  the  trust.  The  first  is 
earliest,  but  the  second  is,  nevertheless,  the  best.  Equity 
gives  great  effect  to  the  title  of  a  purchaser  for  value  without 
notice.  In  Colj/er  v.  Finch  (^  Lord  Cranworth  lays  down  the 
pi'inciple  on  which  the  court  protects  him  :  "  It  is  not  confined 
to  the  case  of  a  purchaser  for  valuable  consideration  who  has 
got  the  legal  estate.  ...  It  may  be  that  he  has  not  the  legal 
estate,  but  that  will  be  quite  unimportant  as  to  a  Court  of 
Equity  interfering  or  refusing  to  interfere."  Priority  of  title 
is  less  cared  for;  in  some  cases  the  earlier,  and  in  others  the 
later,  title  has  been  sustained.  The  general  principle  is  to  be 
found  in  Bice  v.  Bice  (^),  where  a  vendor  conveyed  without 
receiving  his  purchase  money ;  the  receipt  of  it,  however,  was 
endorsed  on  the  deed,  and  the  title  deeds  delivered  to  the  pur- 
chaser, who  then  made  a  mortgage  by  deposit,  and  absconded; 
it  was  held,  as  between  the  vendor's  lien  for  his  unpaid  pur- 
chase money  and  the  right  of  the  mortgagee,  that  the  possession 
of  the  title  deeds  and  the  fact  of  the  endorsement  of  the  receipt 
on  the  deed  gave  the  mortgagee  the  better  equity  ;  and  Kiii- 
dersley,  V.C,  after  commenting  upon  the  incorrect  modes  in 
which  the  doctrine  of  priority  is  usually  expressed,  says:  "  To 
lay  down  the  rule  .  .  .  with  perfect  accuracy,  I  think  it  should 
be  stated  in  some  such  form  as  this :  *  As  between  persons 
having  only  equitable  interests,  if  their  equities  are  in  all  other 
respects  equal,  priority  of  time  gives  the  better  equity  ;  or,  qui 
43  J]  pnor  est  tempore  potior  est  jure;^  .  .  .  and,"  "  a  *court  of 
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equity  will  not  prefer  the  one  to  the  other  on  the  mere  ground 
of  priority  of  time,  until  it  finds  on  examination  of  their  rela- 
tive merits  that  there  is  no  other  sufficient  ground  of  prefer- 
ence between  them.  ...  In  examining  into  the  relative  merits 
(or  equities)  of  two  |>ei'sons  having  adverse  equitable  interests, 
the  points  to  which  the  court  must  direct  its  attention  are  ob- 
viously these:  the  nature  and  condition  of  their  respective 
equitable  interests,  the  circumstances  and  manner  of  their 
acquisition,  and  the  whole  conduct  of  each  party  with  respect 
thereto."  Then,  adverting  to  the  facts  of  thfe  case  before  him, 
the  learned  judge  said  thai  the  vendors,  by  delivering  the  deed 
endorsed  with  the  receipt,  "  voluntarily  armed  the  purchaser 
with  the  means  of  dealing  with  the  estate  as  the  absolute  legal 
and  equitable  owner,  free  from  every  shadow  of  encumbrance 
or  adverse  equity ;"  and  that  "  the  mortgagee  was  guilty  of  no 
negligence,"  and  "  without  the  slightest  obligation  to  so  and 
enquire  of  the  vendors  whether  they  had  received  all  their 
purchase-money.  .  .  ."  Those  remarks  are  closely  applicable 
to  the  present  case. 

[Brbtt,  J.  Does  not  that  judgment  depend  on  the  falsehood 
of  the  receipt?  Suppose  the  deed  had  been  handed  over  with- 
out the  endorsement,  would  the  decision  have  been  the  same  ? 
In  the  case  before  us  there  was  no  falsehood.] 

But  the  company  unnecessarily  armed  their  trustee  with  cer- 
tificates containing  no  mention  of  any  trust,  and  have  so  lost 
the  benefit  of  their  priority,  which  is  the  last  consideration  : 
Hunter  v.  Walters  (*)  and  Dixon  v.  Muckleston.  (^  They  were 
guilty  of  negligence  :  Waldron  v.  Sloper.  (^)  It  is  a  fallacy  to 
say  thtft,  because  they  must  have  handed  over  certificates  to  a 
trustee  for  a  stranger,  they  were  therefore  justified  in  giving 
them  to  a  trustee  for  themselves ;  especially  after  a  previous 
malversation  by  him  of  which  they  were  aware.  On  the  other 
hand,  the  mortgagee  has  been  guilty  of  no  negligence,  for  even 
if  he  had  gone  to  the  offices  of  the  company  he  would  have 
learnt  nothing.  And  he  was  not  bound  to  get  the  legal  estate 
conveyed  to  him:  Layardv.  Maud.  (^)  The. certificates  were 
indicia  of  property,  and  by  them  Holyoake  was  described  as 
the  proprietor  of  the  stock :  8  &  9  *Vict.  c.  16,  s.  11,  and  [437 
schedule  A.  But  his  title  as  a  shareholder  was  perfect  by  the 
entry  on  the  register :  s.  8 ;  and  therefore,  he  did  not  require  to 
have  certificates  issued  to  him.  The  giving  up  of  the  certificates 
amounted  to  a  statement  by  the  company,  intended  to  be  acted 
upon,  that  Holyoake  was  entitled  to  the  absolute  ownership  of  the 
shares.    The  defendants  are  estopped  from  denying  its  truth  : 

n  Uw  Rep.,  11  Bq.,  293.  O  1  Drew.,  193. 
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In  re  Behia  and  San  Francisco  Ry.  Co.  (*) ;  Hart  v.  Fronlmo  Gold 
Mining  Company  (*).  The  other  side  will  no  doubt  rely  opon 
^aillie  v.  McKewan  (^) ;  but  in  that  case  the  cestui  trust  had 
not  been  guilty  of  negligence. 

Sir  J.  B.  KarshkCy  Q.O.  {McIntyrCy  Q.C.,  and  JoUffe  with  him), 
for  the  defendants.    First,  as  Ilolyoake  was  a  trustee  and  the 
defendants  cestiiis  que  trust,  the  cases  cited  which  arose  between 
equitable  incumbrancers  do  not  apply;  secondly,  the  transfer 
to  Robson  was  a  breach  of  trust;  thirdly,  the  court  will  not 
grant  a  mandamus  to  compel  the  registration  of  a  legal  transfer 
executed  after  notice  of  a  fraud.    There  was  nothing  illegal  or 
improper  in  creating  this  trust.     There  are,  doubtless,  numerous 
eases,  like  those  alre.ady  referred  to,  where  an  equitable  assign- 
ment is  made  first  to  one  person  and  then  to  another,  and  the 
hitter  by  getting  in  the  legal  estates,  as  ^^  tabula,  mvaufragiOj*^ 
is  preferred;  but  no  similar  case  has  been  cited  between  a 
oeslui  que  trust  and  a  third  person  deriving  title  from  the  trustee. 
The  plaintift'by  getting  the  legal  estate  acquires  no  new  right 
in  equity:  Hooper  v.  Harrison  (*).    Moreover,  she  obtained  it 
after  notice  of  the  breach  of  trust.    In  Sharpies  v.  Adams  (*)  it 
was  held  that  the  priorities  of  successive  incumbrancers  are  not 
altered  by  one  of  them  getting  in  the  legal  estate  from  one  who 
is  a  trustee  for  them  ail.    Baillie  v.  McKewan  (')  is  in  point. 
Tiiere,  one  in  whom  a  lease  was  vested  deposited  it  with  his 
hankers  by  way  of  eqiiitble  mortgage.     The  bankers  afterwards 
received  notice  of  tlie  fact  that  he  was  a  mere  trustee  of  the 
leasehold,  but  they  subsequently  obtained  from  him  a  formal 
mortgage  of  the  legal  estate.    Lord  Romilly,  M.R.,  held  that 
the  cusluisque  trust  had  priority  over  the  bankers,  and  that  the 
trustee  ''  could  not  by  depositing  the  deeds  of  property  belong- 
438J  ing  *to  another  create  in  that  depositee  an  interest  which 
he  did  not  himself  possess."    Ifegligence  on  the  part  of  the 
cestui  que  trust  will  not  deprive  him  of  his  right,  unless  there  has 
been  gross   negligence  amounting  to  an  estoppel :  Dixon  v. 
Muckleston  (*).    A  trustee  is  entitled  to  hold  the  title  deeds  of 
the  trust  property.     So,  Holyoake  had  a  right  to  possess  the 
coupons,  but  not  to  deal  with  them.     If  the  company  had  re- 
cognized the  transfer  and  registered  it  then  the  case  would  have 
been  different.    In  In  re  Bahia  and  San  Francisco  By  Co,  (*), 
which  was  decided  upon  the  doctrine  of  estoppel  merely,  it  was 
held,  that,  the  company,  if  they  had  not  issued  new  certificates 
to  the  transferees,  might  have  declined  to  register  the  transfer. 
Robson  was  himself  guilty  of  negligence.    He  should  have 

(•)  Law  Bep.  ZQ.  B..  584.  (*)  2  K.  J.,  86. 
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:;iveii  notice  to  the  company  of  the  deposit  of  the  shares  with 
i.ira  ;  he  rested  satisfied  with  a  mere  memorandum  of  deposit. 

In  I)(k(ds  V.  MHls  (*)  the  defendant  took  a  formal  transfer 
before  notice  ;  tliat  fact  distinguishes  that  case  from  the  present. 

II.  Lloydj  Q.C.,  in  reply.  An  equitable  mortgagor  is  trustee 
for  his  mortgagee,  and  therefore  the  cases  cited  for  the  plaintiff" 
upon  the  question  of  priority  are  in  point.  The  word  negligence 
id  somewhat  loosely  used  in  Baillie  v.  McKewan  (*),  by  the  mas- 
ter of  the  rolls.  It  means  not  doing  what  one  might  do,  or  not 
doing  what  one  ought  to  do.  No  reason  has  been  suggested 
for  allowing  the  trustee  to  have  the  coupons ;  and  there  was,  on 
the  contrary,  an  obvious  disadvantage  in  letting  him  hold  them. 
[Brett,  J.  Suppose  an  ordinary  cestui  que  trust  handed  over 
certificates  of  shares  to  her  trustee,  would  her  right  have  been 
postponed  to  that  of  an  equitable  incumbrancer  without  notice 
of  the  trust?  If  it  would  not,  then  the  prosecution  must  rely 
on  the  distinction  that  the  company  themselves  were  cestui  que 
trusts.]  It  was  negligence  to  issue  such  indicia  of  property  at  all, 
under  the  circumstances.  But  there  was  no  negligence  by  the 
mortgagee.  Cur.  adv.  vulL 

June  20.  The  judgment  of  the  court  (Kelly,  C.B.,  Martin 
*and  Cleasby,'BB.,  Brett,  Grove,  and  Denman,  JJ.),  was  [439 
delivered  by 

Gleasbt,  B.  The  facts  being  stated  in  the  form  of  a  case,  ic 
is  unnecessary  to  re-state  them.  All  that  is  required  is  to  give 
correctly  the  history  of  the  shares  which  are  the  subject  of  in- 
quiry. Previous  to  the  passing  of  the  Shropshire  Union  Rail- 
ways and  Canal  Act  in  1846,  the  Birmingham  and  Liverpool 
Junction  Canal  Company  had  beeu  incorporated  with  the 
Ellesmere  and  Chester  Canal  Company,  and  the  shares  of  the 
former  were  exchanged  into  shares  of  the  latter  company.  By 
the  act  referred  to,  the  shares  of  the  Ellesmere  and  Chester 
Canal  Company  were  exchanged  into  shares  of  the  defendants' 
company.  It  appears  by  par.  3  of  the  case  that,  after  the  for- 
mation of  the  defendants'  company,  ninety-nine  shares  in  that 
company,  of  87L  10s.  each,  were  registered  in  the  names  of  Earl 
Powis  and  Q-.  Holyoake  (who  were  the  directors  of  the  com- 
pany), and  that  they  held  them  only  as  trustees  of  the  company. 
We  have  no  distinct  statement  as  to  how  this  came  to  be  done. 
All  that  is  stated  is,  that  these  shares  were  so  registered  in  lieu 
of  shares  which  had  been  originally  Birmingham  and  Liverpool 
Canal  shares.  Surmises  may  be  made  as  to  the  manner  in 
which  this  state  of  things  arose.  But  it  is  enough  to  say  that 
there  is  nothing;  in  the  case  to  warrant  the  inference  that  there 
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was  anything  illegal,  as  was  suggested,  or  even  improper,  in  the 
relation  of  trustees  and  cestui  que  trust  between  Earl  Fowis  and 
G.  Holyoake  and  the  company,  so  as  to  prejudice  the  present 
position  of  the  defendants.  Afterwards  Earl  Powis  died,  and 
tlie  shares  were  changed  into  stock ;  and  it  may  be  taken  that 
G,  Holyoake  became  the  registered  holder  of  8712^.  105.  stock, 
as  trustee  for  the  company,  ne  then  being  one  of  the  directors 
of  the  company.  This  was  in  1847.  In  that  year  the  act  was 
passed  authorizing  the  leasing  of  the  line  to  the  London  and 
North- Western  Railway  Company;  and  the  Shropshire  Union 
Railway  was  to  bq  managed  by  a  joint  committee  of  eight 
members  of  the  Shropshire  Union  and  eight  members  of  the 
London  and  North-Western  Railway^  Company,  Holyoake 
became  and  continued  one  of  the  committee  of  management. 
This  is  only  noticed  for  the  purpose  of  observing  that  the  trustee, 
not  being  a  stranger  without  any  interest  or  authority,  was  a 
440]  person  who  would  have  certain  influence  and  authority  *in 
the  affairs  of  the  company  so  as  to  have  greater  facilities  in  ac- 
quiring the  means  of  committing  a  fraud,  as  in  fact  he  after- 
wards did,  by  being  able  to  obtain  certificates  for  the  purpose 
which  will  be  mentioned  hereafter. 

Up  to  this  time  matters  proceeded  with  regularity.  No  cer- 
tificates were  issued  to  Earl  Powis  and  G.  Holypafce  or  to  G. 
Holyoake.  We  think  that  a  person  in  the  position  of  G.  Holy- 
oake had  no  right  or  title  to  certificates.  A  person  who  is  the 
holder  of  shares  in  .such  a  company  may  demand  certificates  of 
shares  from  the  company  (by  s.  11  of  the  Companies  Clauses 
Consolidation  Act,  1845),  and  becomes  entitled  to  them  as  a 
matter  of  right;  and  they  are  conclusive  evidence  of  his  title 
nixainst  the  company :  In  re  JBahia  and  San  Francisco  Ry.  Co.  ('), 
Ilariv.Froniino  Gold  Mining  Company,  (')  A  holder  of  shares  may, 
no  doubt,  compel  the  delivery  of  the  certificates,  and  may  there- 
fore deal  with  and  use  them  so  far  as  he  can,  not  of  course  as 
passing  the  property  (which  must  be  by  deed),  but  in  a  manner 
jind.for  purposes  similar  to  those  available  by  persons  who  law- 
fully hold  title  deeds  to  real  property.  But,  though  ordinary 
title  deeds  and  certificates  of  shares  are  made  available  for  ad- 
vances, there  is  a  great  difference  between  the  two  cases.  The 
deposit  of  ordinary  title  deeds  involves  always  a  consideration 
of  the  title  of  the  person  depositing,  and  that  title  has  to  be 
regularly  investigated  before  the  transaction  is  completed.  "But 
that  is  not  the  case  with  the  deposit  of  certificates  with  an  e!j- 
gagement  to  transfer,  because  the  certificates  themselves  show 
conclusively  that  the  person  depositing  is  the  owner  of  the 
shares ;  since  the  shares  could  not  be  transferred  without  the 

n  Law  :^.en.,  3  Q.  B..  584.  (»)  Law  Rep..  6  Ex..  lU. 
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certificates  beiii^s^  given  up.  The  f\ict  of  depositing  together  with 
the  agreement  puts  out  of  question  the  idea  ot  a  trusteeship, 
and  further  inquiry  would  defeat  the  object  of  such  a  transac- 
tion, even  if  there  were  proper  persons  to  make  the  inquiry  of, 
which,  as  far  as  we  can  see,  is  not  the  case.  But  it  is  obvious 
to  U3  that  a  trustee  for  the  company  had  no  right  to  demand 
from  the  company  such  certificates,  and  we  can  see  no  proper 
object  for  which  they  could  be  required.  The  giving  such 
documents  is,  we  think,  an  improper  act,  because  it  makes  the 
trustee  appear  to  be  on^  thing  when  he  really  is  another,  that 
13,  appear  to  be  the  real  owner  when  in  *reality  he  is  not  [441 
so,  and  ^ives  him  indicia  of  property  which  he  does  not  possess 
and  which  are  therefore  in  effect  false.  And  it  is  plain  from 
the  statements  in  this  case  that  for  twelve  years,  that  is,  from 
1847  to  1859,  no  certificates  were  given  out,  and  then  only  for 
a  particular  purpose. 

It  is  impossible  to  recapitulate  all  the  transactions  connected 
with  this  stock  found  in  paragraphs  5d  to  9 ;  but  the  transac- 
tions may  be  correctly  summed  up,  in  our  opinion,  by  saying, 
the  certificates  were  in  1859  irregularly  and  improperly  given 
to  G.  Holyoake  for  an  illicit  purpose,  or  at  all  events  for  indi- 
rect purposes  of  their  own;  and  that,  this  possession  of  the 
certificates  giving  G.  Holyoake  the  apparent  character  of  r6al 
proprietor,  enabled  him  to  continue  a  system  of  irregularities 
and  improper  dealing  with  the  shares,  some  of  which  irregu- 
larities were  known  to  the  defendants  (as  for  instance,  that 
mOl.  Shropshire  Union  stock  had  been,  without  any  authority, 
converted  into  London  and  Is  orth- W  estern  stock) ;  and  that 
eventually  he  regained  his  original  position  of  registered  holder 
of  the  3712/.  10s,  stock,  with  the  possession  of  the  certificates 
or  indicia  of  property  to  which  he  Was  not  entitled.  The  certi- 
ficates, being  once  delivered  out,  would  be  delivered  up  and 
again  issued  out  upon  each  transfer ;  but  all  is  traceable  to  the 
first  improper  act,  viz.  the  giving  out  the  certificates  in  1859, 
so  as  to  enable  a  transfer  to  be  made,  and  to  give  Mr.  Tootal 
an  apparent  title  to  a  sufficient  number  of  shares.  This  being 
so,  the  conduct  of  the  defendants, — improper,  as  we  think,  in 
any  case,  but  especially  imprudent  in  relation  to  a  man  who 
I>ad  acted  like  Mr.  Holyoake, — enabled  him  to  occupy  the 
lH)9ition  of  a  holder  of  shares,  and  so  to  deal  with  them  in  the 
ordinary  way;  and  it  appears  to  us  to  follow  (without  entering 
ii)to  all  the  nice  questions  of  equity  to  which  the  learned  coun- 
sel referred)  that  the  defendants  cannot  be  suffered  now,  as 
against  a  person  who  bona  fide  acted  upon  the  apparent  title 
which  the  defendants  gave  him,  to  question  the  complete  legal 
title  of  the  prosecutrix,  by  reason  of  any  equity  arising  from 
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the  ultimate  transfer  of  the  shares  being  a  breach  of  trust  known 
to  her. 

We  think  that  the  deferndauts  are,  under  the  circumstances 
of  this  case  (as  between  them  and  the  prosecutrix),  the  persona 
who  must  suffer  for  the  consequences  of  a  breach  of  trust  of 
442]  G^.   *Holyoake,  which  consequences  are  attributable   to 
their  giving  him,  or  rather,  perhaps,  negligently  allowing  him 
to  obtain,  he  being  a  director,  indicia  of  property  which  he  did 
not  possess:    Walaron  v.  Sloper  (*);  Ri^e  v.  Bice.  (*)     It  is  nn- 
necessary  to  repeat  at  length  here  the  very  able  judgments  of 
Vice-Chancellor  Kindersley  in  these  cases.     But  the  passa^g^es 
from  paga  200  to  the  end  of  the  first  report,  and  from  p.  80"  to 
the  end  of  the  second  report,  fully  justify  the  conclusion  at 
which  we  have  arrived.     They  deal  with  the  effect  to  be  given 
to  the  conduct  of  the  parties  in  dealing  with  a  case  of  this 
description.     They  also  deal  with  the  effect  to  be  given  to  the 
possession  of  the  indicia  of  title;  as  to  which  the  case  of  Lat/- 
ard  V.  Maud  (')  may  also  be  referred  to.     If  the  defendants  had 
properly  given  the  certificates  (as  in  the  case  of  a  trustee  for  a 
third  person),  then  a  question  of  equity  would  arise  between  the 
transferee  from  the  trustee  and  the  cestui  que  trust,  and  until 
the  transaction  was   complete  by  transfer,  it  was  contended, 
upon  the  authority  of  the  case  of  Baillie  v.  McKewan  (*),  that 
the  equity  of  the  cestui  que  trust  would  prevail,  being  both  prior 
in  tempore  vrndi  potior  injure^  the  two  equities  being  equal.    But 
in  that  case  the  deeds  deposited  by  the  trustees  were  documents 
or  indicia  of  property  which  were  properly  left  in  his  possession 
by  the  cestui  que  trust.  It  is  clear  that  a  trustee  who  may  be 
bound  to  defend  the  possession  of  land  is  properly  in  the  pos- 
session of  deeds  which  show  his  title*.     But  there  is  only  an 
apparent  similarity  between  such  a  case  and  the  present,  and 
the  consequence  of  this  apparent  similiarity  is  that  we  had  a 
considerable  argument  and  reference  to  many  authorities;  but 
the  great  feature  of  the  present  case  is  the  improper  handing 
over  by  the  cestui  que  trust  himself  of  the  indicia  of  property 
which  imported  that,  as  against  the  company  Tthe  cestui  que 
trust  in  this  case,)  the  holder  had  an  indefeasible  title;  and, 
Mr.  Robson  having  acted  upon  them  as  such,  the  defendants 
cannot  under  the  circumstances  of  this  case  separate  their  char- 
acter of  company  from  that  of  cestui  que  trust,  and  say  that, 
though  the  certincatcs  are  conclusive  against  them  as  company, 
they  can  defeat  them  in  their  character  of  cestui  que  trust     We 
have  not  omitted  to  consider  fully  an  argument  which  was 
443]  niuch  *pressed,  and  properly,  viz.  that  this  is  not  a  quea- 

(»)  1  Drew,  193 ;  23  L.  J.  (Ch.).  289.  (")  Law  Rep.,  4  Eq., 397. 

(')  2  Drew,  73.  O  85  Beav..  177, 


VoL  VIIL]  TRINITY  TJjjRM,  XXXVI  VICT.  167 


The  Queen  v.  Shropshire  Union  Co.  1873 

tion  between  two  incumbrancers,  wliich  has  generally  been  the 
ease  in  the  authorities  referred  to,  but  a  question  where  there 
has  been  a  breach  of  a  direct  trust  by  the  person  depositing  the 
deeds  and  making  the  transfer.     Tlie  answer  to  that  argument 
is  that  the  conduct  of  the  cestui  que  trust  in  this  case  deprives 
him  of  the  benefit  of  the  distinction.     In  Dodds  v.  Hill  (*)  the 
deposit  was  of  such  certificates  as  we  are  now  dealing  with,  and 
both  deposit  and  transfer  were  breaches  of  direct  trusts;  but 
the  court  held  that  the  transferee  was  entitled  to  be  registered 
and  to  have  his  title  completed.     We  may  notice  that  in  that 
case  the  certificates  had  been  originally  given  out  in  the  names 
<»f  two  persons,  that  is,  in  the  name  of  the  person  depositing  and 
of  another  no  doubt  dead,  and  it  was  held  that  this  fact,  which 
no  doubt  makes  a  trusteeship  probable,  was  not  enough  to  put 
upon  inquiry.  .  It  is  true  that  in  that  case  the  transferee  was 
not  aware  of  the  transfer  being  a  breach  of  trust  till  after  the 
transfer,  which  is  not  the  case  here.     But  the  case  shows  that 
a  title  acquired  by  breaches  of  trust  may,  after  the  breach  of 
trust,  be  completed  so  as  to  be  effectual  in  a  court  of  equity. 
And  then  we  have  in  this  case  the  conduct  of  the  defendants 
which  places  the  prosecutrix  in  as  favorable  a  position.     The 
contest  between  the  parties  may  be  briefly  stated  thus :  The 
plaintiff  produces  her  regular  deed  of  transfer,  and  claims  to  be 
registered.     The  defendants  say,  "  No,  we  have  an  equitable 
interest  as  cestui  que  trusts,  which  takes  away  your  right  to  be 
registered."     The  prosecutrix  answera, "  I  have  also  an  equita- 
ble right,  by  advance  of  money  and  deposit  of  indicia  of  pro- 
perty with  engagement  to  transfer,  and  your  conduct  in  relation 
to  your  equitable  interest  disentitles  you  to  set  up  your  equita- 
ble interest  against  mine."  •  And  the  prosecutrix  might  perhaps 
add,  *'  And  my  position  is  better  than  yours  because  I  have  also 
«?ot  the  legal  estarte.'^     We  have  not  considered  particularly  the 
effect  to  be  given  to  the  possession  of  the  legal  interest,  because 
in  this  judgment  it  has  been  thought  better  not  to  rely  upon 
that  fact,  by  reason  of  that  interest  being  acquired  after  the  real 
position  of  G.  Holyoake  as  trustee  was  known.     But,  if  that 
tact  had  been  relied  on,  it  would  have  been  necessary  to  con- 
sider how  far  that  knowledge  was  decisive  in  a  case  w^here  the 
legal  estate  *wa3  acquired  under  a  contract  from  a  per-  [444 
son  who  had  had  the  full  benefit  of  that  contract  and  upon  whom 
it  was  obligatory.     Certainly  the  earlier  authorities  place  very 
little  restriction  in  such  cases  upon  the  mode  in  which  the  legal 
estate  is  acquii'cd.    We  think  the  prosecutrix's  answer  is  made 
ood  by  the  facts  of  this  case. 

There  is  no  authority  for  saying  that  the  mere  fact  of  advanc- 
ed) 2  H.  &  M.  424. 
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ing  money  to  a  banker  upon  the  deposit  of  such  certificates^ 
with  engagement  to  transfer,  though  made  without  further  in- 
quiry, amounts  to  negligence  so  as  to  destroy  or  abridge  the 
equitable  title  which  is  acquired,  or  that  the  omission  to  insist 
upon  a  transfer  for  a  considerable  time  has  of  itself  that  effect. 
8ce  Vice  Chancellor  Kindersley's  judgment  in  Rice  v.  JRice.  (*) 

There  is  only  one  other  question  raised  in  argument,  viz.,  the 
finding  in  paragraph  12a  in  the  case  that  no  notice  was  given  of 
the  first  deposit,  and  the  consequence  of  the  omission  to  give 
notice  was,  that  a  further  advance  was  made;  and  also  that  the- 
defendants  were  prevented  from  making  inquiry  and  rectifying 
their  position,  and  that  the  prosecutrix,  having  been  guilty  of 
this  omission,  loses  the  advantage  of  any  position  wiich  she 
would  have  otherwise  been  entitled  to. 

We  think  there  was  no  obligation  to  give  such  a  notice.  The 
case  finds,  and  no  doubt  correctly,  that  it  is  frequent  to  give 
such  a  notice.  But  this  is  accounted  for  by  its  being  necessary 
for  a  particular  object,  viz.  to  prevent  the  shares  from  going  to 
the  assignees  in  the  case  of  bankruptcy,  as  being  in  the  order 
and  disposition  of  the  bankrupt.  We  cannot  be  ignorant  of  the 
fact  that  those  loans  upon  deposit  are  resorted  to  (instead  of 
transfers  and  mortgages)  to  prevent  the  credit  of  a  person  from 
being  injured  by  its  being  known  that  he  is  raising  money. 
Secrecy  is  a  necessary  part  of  such  an  arrangement  when  a 
banker  borrows  money  upon  a  deposit  of  documents,  and  (ex- 
cept so  far  as  regards  the  operation  of  the  bankruptcy  law)  the 
allowing  the  advances  and  deposit  to  be  concluded  cannot  affect 
the  rights  of  the  parties. 

For  the  reasons  given,  we  think  that,  in  the  present  case,  the 
legal  title  of  the  prosecutrix  is  complete  to  have  her  name  en- 
445]  tered  *on  the  register,  and  that  there  is  no  equitable 
interest  of  the  defendants  themselves  wMicK  can  be  set  up 
against  it. 

Therefore  the  judgment  of  the  Court  of  Queen's  Bench  must 
be  reversed,  and  a  peremptory  mandamus  awarded. 

Judffmeni  reversed. 

Attorney  for  prosecution  :  Pulbroolc. 

Attorney  for  defendants  :  J.  PhUpoL 

(')  2  Drew.,  at  p.  84.  '  received.    Sa4:ia  v.  Berthoud,  17  BtLrh., 

Where  an  individual  receives  from  a  15 ;   WUUtt  v.  Stringer,  17  Abb.  Prac. 

trustee  or  an  executor  assets  belonging  Rep.,  152 ;  Smith  v.  Bowen,  35  New  York 

to  a  trust  estate,  knowing  that  such  dis-  Rep.,  83;  Gray  v.  Johnston^  L.  i2.,3 

position  of  them  is  a  violation  of  the  House  of  Lords,  1 ;  CoUinson  v.  Lifter, 

dutj  of  the  trustee  or  executor,  he  is  7  De  Gex,   MacNaghten  and  Gordon, 

to  be  adjudged  as  conniving  with  the  623;  StronghiU  v.  Anstey,  1  Id.,  ^4; 

trustee  or  executor  to  work  a  dewutavU,  Keating  v.  Keating,  Lloyd  and  Gonid, 

and  is  accountable  to  the  ee«^u»gu«  trust,  133,  and  note,  page  140,  Banks's  Ed.; 

or  parties  injured,  for  the  property  thus  Sheridan  v.    Joyce,  1  Jones   and   La 
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Toache,  40t;  MaUhevMv,  Hayward,  3  trust    property    have    neither    knowl- 

South  Car.  Rep.  N.  S.,  239  ;   Broyer  v.  edge,  nor  reasonable  gfroiind  to  believe 

Jladges,  ^  Mississippi,  78;  Vernon  v,  it  is  such.     WiUett  v.  Stringer,  17  Abl). 

Board,  etc,  47  Id.,  181 ;  Duncan  v.  Jatt-  Prac.  Rep.,  15*3 ;  Gray  v.  Johnston,  L.  R. . 

don,  15  Wallace,  165.  3  H.  L.,  1 ;  SlronghiU  v.  A/uttey,  1  De 

And  so  if  one  dsalin?  with  a  trustee,  Qex.  MacXa^hten  and  Gordou,    634; 

ascertain  the  facts  while  he  has  power  Broyer  y.  Hodgee,  45  Mississippi,  78; 

to  protect  the ctf^^tfj  9 eM  trust.  Sheridan  Vernon  y.    Board,  etc.,   47    Id..  181; 

T.  Joyce,  1  Jones  and  La  Touche,  401.  PowsU  v.  Jones,  67  N.  C,  126 ;  Williams 

So  a  banker  allowing  a  trust  fund  to  t.  Manroe,  67  N.  C,  164 ;  DiUaye  v. 

be  transferred  to  the  trustee's  private  Oommerical  Bank,  51  N.  Y.  Rep.,  345. 

acooant.    Bodenham  v.  Hoskyns,  2  Dd  Althoug^h  the  person  dealing  with  a 

Uex.  MacNaghten  and  Gordon,  902.  trustee  in  good  faith  is  not  bound  to 

A  trustee  and  one  dealing  with  him  see  that  the  proceeds  of  the  transaction 

maj  be  restrained  bjr  injunction.    Dey  are    properly  applied.      StronghiU    v. 
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Otlierwise  if  the  party  receiving  the  don,  634. 


[Law  Reports,  8  Queen's  Bench,  454.] 
June  17, 1873. 

♦Stocks  v.  Ellis.  [454 

SrnUnee  ^  Interrogatories  and  eroM  Interrogatories  ~-l  Wm,  4,  e.  22,  «.  4 — 
Questions  tending  to  discredit  Witness  and  deter  him  from  answering. 

Where  interrogatories  are  administered  on  a  commission  to  be  executed  in  a 
country  out  of  the  jurisdiction  of  an  English  court,  the  court,  in  its  discretion, 
will  disallow  such  interrogatories  as  may  deter  a  witness  from  giving  evidence 
before  the  commission. 

After  a  commission  has  been  granted  under  1  Wm.  4,  c.  22,  s.  4,  the  court  will, 
before  its  execution,  disallow  any  cross  interrogatories  which  in  their  discretion 
they  may  think  improper. 

SuLE  calling  on  the  plaintiff  to  show  cause  why  certain  cross 
Interrogatories  numbered  1  to  8  should  not  be  struck  out  as 
being  irrelevant. 

♦The  action  was  brought  against  the  defendant  for  un-  [455 
skillfully  and  improperly  spinning  certain  yarn.  The  plaintiff 
had  obtained  a  commission  under  1  Wm.  4,  c.  22,  to  examine 
Thomas  Ashworth,  of  Lowell,  Massachusetts,  as  a  witness,  and 
had  administered  interrogatories  to  him  for  the  purpose  of  show- 
ing that  the  yarn  was  negligently  spun.  The  defendant  admin- 
istered cross  interrogatories.  The  first  eight  which  were  ob- 
jected to  were  as  follows  :  1.  When  did  you  leave  Bradford, 
Yorkshire,  England?  2.  Did  you  leave  Bradford  to  go  to 
America  ?  8.  Had  you  not  a  wife  and  ten  or  twelve,  or  how 
many  children  living  at  that  time  ?  4.  Had  you,  up  to  that 
time,  lived  with  them  at  Bradford?  5.  When  you  went  to 
America,  did  you  leave  your  wife  and  children  ignorant  of  your 
departure  and  unprovided  for,  and  did  you  induce  a  woman,  who 
was  not  your  wife,  and  who  had  a  husband  and  children  living, 
to  accompany  you  to  America,  or  how  otherwise  ?     6.  How 

6  Enq.  Rep]  22 
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have  you  been  employed  since  you  arrived  in  America?  7. 
"What  wagea  are  you  now  earuing  per  week,  and  what  ia  aboat 
the  average  amount  per  weelc  you  have  earned  since  your  ar- 
rival ?  8.  Have  you  aeut  your  wife  any,  and  what  portion  ot* 
such  earnings? 

Wa{li{j/  showed  cause.  The  plaintift",  cannot,  at  this  stage,  ob- 
ject to  the  cro83  interrogatories ;  he  must  wait  until  the  commis- 
sion ia  executed,  and  when  the  interrogatories  are  put  iu  evidence 
at  the  trial  he  should  apply  to  the  presiding  judge  to  strike  out 
those  questions  and  answers  which  are  irrelevant.  Sect.  4  of 
"Wm.  4,  c.  22,  confers  no  power  on  the  court  to- deal  with  cross 
interrogatories ;  that  section  is  contined  to  the  examination,  and 
does  not  extend  to  the  cross-examination  of  witnesses.  [Black- 
BURN,  J.  The  examination  of  witnesses  includes  cross-exami- 
nation. The  words  of  s.  4  enact  tliat  the  court  may  "  order  a 
commission  to  issue  for  the  examination  of  witnesses  on  oath  . . . 
and  by  the  same  or  any  suhscijueut  order,  give  all  such  directions 
456]  'touching  the  time,  place,  and  manner  of  such  examina- 
tion, aa  well  within  the  jurisdiction  of  the  court  wherein  such 
action  shall  be  depending  as  without,  and  all  other  matters  and 
circumstances  connected  with  such  examinations  as  may  appear 
reasonable  and  just."  I  think,  under  these  concluding  word:<, 
the  court  has  power  to  entertain  this  application.]  The  firnt 
eight  interrogatories  are  admissible.  They  are  relevant  as  re- 
lating to  the  credit  of  the  witness.  A  man,  who  leaves  his  wito 
and  children  chargeable  to  the  parish  and  elopes  with  a  woman 
who  ia  the  wife  of  another  man,  can  scarcely  be  considered  an 
honest  man  whose  testimony  is  above  suspicion,  and  in  a  con- 
flict of  evidence  his  testimony  would  hardly  carry  any  weight. 

Aboard  Wilberforce,  in  support  of  the  rule.  These  interro- 
gatories are  objectionable,  particularly  the  fifth  and  eighth. 
The  commissioners  to  whom  the  commission  is  issued  must  take 
down  the  answera  to  the  interrogatories,  and  cannot  in  any  way 
interfere  for  the  protection  of  the  witness.  1£  htnisi prias  ques- 
tions are  put  to  annoy  a  witness  the  judge  will  interfere ;  and, 
as  in  the  present  ease,  theVe  is  no  other  mode  of  protecting  a 
witness,  the  court,  if  they  can  see  that  these  questions  are  put 
for  the  purpose  of  annoying  the  witness,  and  are  irrelevant  to 
the  question  in  dispute  between  the  parties,  will  disallow  them. 
The  court  clearly  have  jurisdiction  to  entertain  this  application. 

[Blackburk,  J.  We  will  consult  with  the  other  judges  be- 
fore deciding  the  case.] 

BURN,  J.  We  have,  during  the  short  adjournment  of 
t,  considered  this  case,  in  which  Mr.  Wilberforce  has 
a  rule  nisi  to  disallow  some  cross  interrogatories  pro- 
<  be  administered  under  the  following  circumstances: 
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There  being  a  witness  whom  it  was  desired  to  examine  as  to 
whether  some  yarn  had  beeu  improperly  spun,  the  defendant 
exhibits  cross  interrogatories,  tending  to  show  that  the  yarn 
was  properly  spun,  but  commencing  with  eight  questions,  the 
substantial  purport  and  eflfect  of  which  was  to  ask  whether  or 
not  the  witness  had  eloped  with  another  man's  wife,  and  de- 
serted his  own  wife  and  children,  whom  he  was  bound  by  law 
to  support.  The  objection  made  to  these  interrogatories  was 
that  they  were  impertinent  and  irrelevant. 

♦We  have  been  obliged  to  decide  the  question  to-day,  [457 
or  our  decision- would  be  of  no  use ;  we  have,  however,  taken 
an  opportunity  of  consulting  some  of  the  other  judges  on  the 
point,  and  we  have  no  doubt  that  when  evidence  is  proposed  to 
be  admitted  under  a  commission,  the  court  has  power  to  exer- 
cise control  over  the  matter,  and  to  see  that  no  interrogatories 
shall  be  asked  which  the  court,  at  the  trial,  might  refuse  to 
allow  to  be  put  to  the  witness.  The  great  difficulty  is  in  saying 
whether  these  cross  interrogatories  are  impertinent,  and  not 
such  as  ought  to  be  administered.  It  is  clearly  laid  down  that 
questions,  goingto  the  credit  of  a  witness,  the  answers  to  which 
will  reasonably  lead  the  tribunal  to  say,  "  when  the  witness  has 
admitted  these  facts  we  distrust  his  testimony,"  may  be  asked 
of  him.  The  limit  to  this  kind  of  questioning  is,  in  practice, 
that  the  presiding  judge  appeals,  ad  verecundiam^  to  the  counsel 
to  regard  the  pain  caused  to  the  witness,  and  not  to  annoy  him 
unnecessarily.  And  that  prevents  any  great  abuse  of  the  free- 
dom of  cross-examination.  Now,  looting  at  the  nature  of  the 
subject,  I  do  not  think  we  can  positively  say  that  these  interro- 
gatories would  be  inadmissible  questions,  because  the  answers 
thereto  would  go  more  or  less  to  the  credit  of  the  witness.  But 
the  other  view  is  :  here  is  a  witness  in  a  foreign  country,  who 
cannot  be  reached  by  process  to  compel  him  to  come  and  give 
evidence.  Here  are  questions  the  effect  of  which  would  tend 
to  disincline  him  to  come  forward;  and,  if  administered  with 
the  object  and  view  of  deterring  the  witness,  and  for  the  pur- 
pose of  annoying  him  and  keeping  him  awav,  it  is  quite  clear 
that  they  ought  not  to  be  allowed.  Now  it  is  very  plain  that, 
inasmuch  as  the  legitimate  purpose  of  discrediting  the  witness 
is  very  small-  and  the  certain  effect  of  deterring  him  is  very 
great,  exercising  the  discretion  vested  in  us  we  must  say  that 
these  interrogatories  are  not  for  a  legitinaate  purpose,  and  ought 
to  be  disallowed. 

Archibald,  J.  I  am  of  the  same  opinion.  We  must  con* 
sider  the  fact  that  these  interrogatories  are  going  out  to  America, 
and  that  the  witness  cannot  be  compelled  to  answer  them.  I 
think  there  would  be  direct  injustice  done,  and  the  effect  would 
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he  to  prevent  him  answering,  if  the  questions  aliowed  were  of 
458]  such  a  *ebarQCter  03  to  intimidate  the  witness;  and  unless 
it  be  qnite  clear  that  the  questions  are  such  ae  ouji^ht  to  be  put, 
we,  in  the  exercise  of  our  discretion,  do  right  to  disallow  them. 
I  quite  agree  that  the  effect  of  these  interros;atorieB,  as  tending 
to  discredit  the  witness,  is  very  inappreciable,  and  their  direct 
effect  to  prevent  him  coming  forward  very  great.  Therefore 
they  should  he  disallowed.  Ride  absolute. 

Attorneys  for  plaintiff:  Johnson  ^    Wealheralla,  for  Soicson, 
George  ^  Wade,  Bradford. 
Attorney  for  defendant:  J.  W.  Si/kea. 
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390]  *James  Simson  and  Wife  v.   The  London  General 

Omnibus  Company. 

Neffligenee — Proprietors  of  pMic  Carriage — Evidence  for  Jury, 

A  passenger  in  an  omnibus  was  injared  bj  a  blow  from  the  hoof  of  one  of  tbe 
liorses,  wliich  had  kicked  through  the  front  panel  of  the  vehicle.  There  was  no 
evidence  on  the  part  of  the  plaintiff  that  the  horse  was  a  kicker ;  but  it  was 
proved  that  the  panel  bore  marks  of  other  kicks,  and  that  no  precaution  had  been 
taken,  by  the  use  of  a  kickin^-strap  or  otherwise,  against  the  possible  consequences 
of  a  horse  striking  out,  and  no  explanation  was  x)ffered  on  the  part  of  the  defend- 
ants : 

Ileldf  that  there  was  evidence  of  negligence  proper  to  be  submitted  to  a  jury. 

First  count  by  husband  and  wife  for  injury  to  the  wife 
through  the  defendants'  negligence.  Second  count  by  husband 
jilone  for  loss  of  services  of  his  wife.  Plea,  not  guilty.  Issue 
thereon.  The  cause  was  tried  before  Byles,  J.,  at  the  sittings 
for  Middlesex  in  Michaelmas  Term  last.  The  facts  were  as 
follows :  The  female  plaintift'  was  on  the  morning  of  the  22d 
of  June,  1872,  a  passenger  in  an  omnibus  belonging  to  the  de- 
fendants from  Bethnal  Green  to  the  Bank.  She  was  at  the  end 
nearest  the  horses,  when  she  received  a  violent  blow  on  her 
back  and  shoulder,  \(rhich  was  occasioned  by  one  of  the  horses 
having  kicked  out  and  sent  its  hoof  through  the  front  of  the 
omnibus.  There  was  no  evidence  to  show  that  this  particular 
horse  was  a  vicious  horse  or  a  kicker;  but,  upon  subsequent 
inspection,  two  marks  as  of  kicks  were  found  upon  the  front  of 
the  omnibus  besides  the  perforation  caused  by  the  kick  which 
injured  the  female  plaintiff;  and  witnessess  were  called  to  show 
that  the  consequences  of  a  horse  striking  out  might  *have  [391 
been  obviated  by  the  application  of  a  kicking-strap  or  a  kicking. 
board.     On  the  part  of  the  defendants  (who  called  no  witness) 
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it  was  submitted  that  there  was  no  evidence  of  negligence  to 
go  to  the  jury.  The  learned  judge  declined  to  nonsuit  the 
plaintiff,  or  to  reserve  leave  to  move;  and  he  left  it  to  the  jury 
to  say  whether  the  defendants  had  been  guilty  of  negligence 
eitlier  in  using  a  kicking  horse  or  in  abstaiuing  from  providing' 
against  that  which  may  happen  with  any  horse.  The  jury 
returned  a  verdict  for  the  plaintiffs,  damages  bOL  A  rale  nin 
having  been  obtained  for  a  new  trial  on  the  ground  that  there 
was  no  evidence  of  negligence  fit  to  be  submitted  to  the 

Ju^T- 

Bompas  {Parry,  SerjL,  with  him,)  showed  cause.  The  pro- 
prietors of  a  public  vehicle,  though  they  do  not  absolutely 
warrant  the  safety  of  their  passengers,  are  bound  to  use  reason- 
able care  and  adopt  all  reasonable  means  and  appliances  to 
make  their  carriages  safe;  and  the  natural  inference  arising 
from  the  happening  of  an  accident  is  at  all  events  sufficient  to 
cast  upon  them  the  burden  of  showing  that  it  arose  from  no 
want  of  reasonable  care  on  their  part:  per  Sir  J.  Mansfield, 
Christie  v.  Griggs  (*)  Sfiarp  v.  Grey  (*) ;  Skinver  v.  Londoriy  Brigh- 
ton and  South  Coast  Rg.  Co,  (^) ;  Byrne  v.  Bodle  (^) ;  Scott  v.  Lon- 
don Dock  Co,  (')  Burns  v.  Cork  and  Bandon  By  Co.  (•) ;  per  Erie, 
C.  J.,  Ford.  V.  London  and  South  Western  By,  Co,  (j);  per.  M. 
Smith,  J.,  Stokes  v.  Eastern  Counties  By.  Co,  (*);  Bedhead  v.  JUid- 
land  By.  Co.  (•) ;  Bridges  v.  North  London  By  Co.  ('®)  Stokes  v. 
Sdtonstall  (").  Here  there  was  abundant  evidence  of  negli- 
gence, from  the  absence  of  an  obvious  precaution,  viz.  a  kicking- 
strap.  The  learned  judge  could  not  have  withdrawn  the  case 
from  the  jury. 

392]  *J^(^y^  Q'(^.  {Giffard,  Q.C.,  with  him),  in  support  of  the 
rule.  The  only  duty  which  the  law  imposes  upon  the  propri- 
etors of  a  public  veichle  is,  that  they  shall  provide  a  reason- 
ably sufficient  carriage,  and  horses  which  are  reasonably  fit  (so 
far  as  they  have  the  means  of  knowing)  to  be  used  for  the 
purpose  of  drawing  it.  A  casual  kick  by  one  of  the  numerous 
horses  they  employ  is  no  evidence  of  want  of  due  and  reason- 
able care  on  the  part  of  the  defendants.  A  horse  which  has 
never  kicked  before  may  do  so  once  without  acquiring  the 
character  of  a  vicious  horse.  This  is  not  like  the  case  of  a 
barrel  or  a  bale  of  goods  falling  from  a  warehouse,  or  a  brick 
from  a  house  in  course  of  erection,  it  not  being  in  the  nature 
of  such  things  to  fall  if  properly  slung  or  fixed.    But,  in  case 

(1)  2  Camp.,  79.  O  2  F.  &  F..  730. 

(•)  9  BlDg.,  457.  (■)  2  F.  &  F.,  691. 

(»)  5  Ex.  787 ;  19  L.  J.,  (Ex.).  102.  {•)  Law  Hep.  2  Q.  B  ,  412;  in  erwr, 

O  2  H.  &  C,  722 ;  83  L.  J.  (Ex.),  13.  Law  Rep.,  4  Q.  B..  379. 

(•)  8  H.  &  C,  596 ;  84  L.  J.  (Ex.,  17.  230  r^»)  Law  Rep.,  6  Q.,  B.,  877. 

(•>  18  Ir.  C.  L.  Rep..  543.  (")  13  Peters  (U.  S.)  Rop.  181. 
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of  the  happening  of  an  accident  of  this  sort,  the  person  com- 
plaining of  negligence  should  be  prepared  to  prove  the  caus^ 
ufit  As  to  the  suggestion  of  a  kicking-strap,  it  is  not  the 
practice  to  apply  them  to  horsea  drawing  private  carriages; 
and,  is  an  omnibus  proprietor  bound  to  use  a  higher  degree 
of  care  and  caution  in  this  respect  than  any  gentleman  adopts 
for  the  safety  of  himself  and  family  ?  No  doubt,  the  defendants 
would  have  been  liable  if  they  had  been  shown  to  have  know- 
ingly used  an  unbroken  horse  or  one  which  was  known  to  be 
given  to  kicking;  but  the  real  question  here  is  upon  whom  is 
thrown  the  burden  of  proving  that  this  horse  was  one  which 
it  was  unsafe  to  drive  in  an  omnibus.  [Denman,  J.  Is  it  not 
mdre  reasonable  that  the  onus  should  be  cast  upon  the  persons 
t»ho  have  the  means  of  knowing  the  temper  of  the  horse,  and 
who  for  profit  to  themselves  put  it  in  a  position  where  it  may 
4o  injury  to  a  passenger,  rather  than  upon  one  of  the  public 
who  can  know  nothing  about  it?]  No  doubt,  the  true  question 
is  upon  whom  is  the  burden  of  proof. 

BoviLL,  C»  J.  It  is  quite  true  that  the  defendants  do  not 
absolutely  warrant  the  safety  of  their  passengers,  or  the  abso- 
lute fitness  of  their  carriages  and  horses ;  but  that  they  are  only 
bound  to  use  reasonable  care  to  provide  for  the  passengers' 
safety.  It  is  also  true  that  the  mere  fact  of  the  happening  of 
an  accident  is  not,  as  a  general  rule,  even  primd  facie  evidence 
of  negligence.  But,  *if  the  cause  of  the  accident  be  shown,  [393 
it  may  or  may  not,  according  to  circumstances,  be  evidence  for 
the  jury.  In  the  case  of  a  public  carriage,  the  owner  is  bound 
to  provide  proper  horses  and  such  as  will  not  unduly  endanger 
bis  passengers.  In  the  event  of  an  accident  arising  from  their 
unfitness,  it  is  noc  necessary  to  show  that  the  owner  was  aware 
of  such  unfitness.  In  the  present  case,  a  horse  drawing  an 
omnibus  belonging  to  the  defendants,  without  any  assignable 
cause  kicks  out,  and  strikes,  and  injures  the  female  plaintiff, 
who  was  riding  in  the  vehicle.  It  seems  to  me  that  that  alone 
presents  a  case  which  calls  for  some  explanation  on  the  part  of 
the  proprietors.  It  is  said  that  it  is  the  nature  of  horses  to 
kick.  But  I  think  it  ought  not  to  be  the  nature  of  a  horse  em- 
ployed to  draw  a  public  vehicle  to  kick.  Proof  having  been 
given  that  the  horse  in  question  had  misconducted  itself  in  the 
way  charged,  the  burden  of  showing  that  he  was  not  habitually 
8  kicker,  or  something  to  account  for  his  having  kicked  on  this 
particular  occasion,  lay  on  the  defendants.  The  mere  fact  of 
his  having  kicked  out  was,  I  should  say,  prima  facie  evidence 
for  the  jury.  But  there  was  further  evidence.  It  was  proved 
that  there  were  marks  of  other  kicks  on  the  omnibus,  besides 
that  which  was  made  on  the  occasion  in  question.  It  was  left 
in  doubt  bow  those  marks  were  produced.    It  was  impossible 
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to  withdraw  that  evidence  from  the  jury.  The  defendants  might 
and  ought  to  have  explained  it  And  when  it  is  said  that  all 
liorses  are  prone  to  kick,  and  that  a  single  act  of  kicking  may 
be  no  fault  in  a  horse,  then  it  becomes  a  fair  question  for  the 
jury  whether,  that  being  so,  it  was  not  the  duty  of  the  defend- 
ants to  provide  some  means  to  guard  as^ainst  such  a  contingency, 
such  as  a  kicking  strap  or  board.  It  is  urged  that  it  is  not 
usual  for  private  individuals  to  apply  such  contrivances  to  their 
carriage  horses ;  but  the  answer  to  that  is  that  private  indi- 
viduals generally  take  care  to  provide  themselves  with  horses 
which  do  not  kick.  Where  a  horse  from  no  assignable  cause 
kicks  out,  I  think  the  presumption  is  that  he  is  a  kicker.  I 
think  there  was  clearly  evidence  for  the  jury,  and  that  the  rule 
should  be  discharged. 

GrROVE,  J.  I  am  of  the  same  opinion,  though  I  must  confess  I 
am  not  entirely  free  from  doubt.  If  proving  that  a  horse  has 
394]  on  *two  occasions  conducted  himself  as  this  horse  did 
shows  that  he  is  a  kicker,  does  not  evidence  that  he  has  kicked 
upon  one  occasion,  without  anything  to  show  under  what  cir- 
cumstances, afford  some  evidence  that  he  is  affected  with  that 
vice  ?  It  is  a  mere  question  of  degree.  The  cases  as  to  ferocious 
animals  do  not  proceed  on  the  ground  of  negligence.  There,  a 
scienter  must  be  laid  and  proved.  Besides,  here  there  was  evi- 
dence of  other  kick  marks  on  the  panel  of  the  omnibus,  and 
that,  I  think,  threw  upon  the  defendants  the  necessity  of  ex- 
plaining how  they  came  there.  Upon  the  whole,  I  think  there 
was  evidence  which  my  Brother  Byles  was  bound  to  submit  to 
thftjur3\ 

Denman,  J.  The  rule  in  this  case  was  not  moved  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence,  but 
on  the  ground  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendants  which  ought  to  be  submitted  to  the  jury. 
[  am  clearly  of  opinion  that  there  was  some  evidence,  and  that 
without  some  explanation  on  the  part  of  the  defendants  the  jury 
could  have  come  to  no  other  conclusion.  Bale  discharged. 

Attorney  for  plaintiffs:  S,  Miles  Benson. 

Attorneys  for  defendants  :  StevenSy  Wilkinson,  ^  Harries. 


[Law  Reports,  8  Common  Pleas,  89o.] 
May  6, 1873. 

395]  *CoRKLiNG  V.  Massey. 

Shippiag —  Construction  of  Gharterpi,rty —  Warranty  as  to  Titne  of  Ship's  Ar^ 
rival  at  the  Port  of  Loading  —  Pleading  —  Contemporaneous  Agreement. 

"By  a  charterparty  it  was  agreed  that  the  ship  Ceres,  of  tlie  measurement,  fte.« 
**  ezpeetod  to  bis  at  Alexandria  about  IStli  of  December/'  being  tight,  Stc,  should 
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"  with  all  convenient  speed"  sail  and  proceed  to  tliat  port,  and  tliere  receive  from 

the  cbarterers  a  cargo  of  cotton-seed.  i 

In  an  action  against  tire  owner,  the  breach  alleged  in  the  declaration  was,  that  f 

the  said  ship  was  not  expected  to  be  at  Alexandria  about  the  15th  of  December, 
1871,  but  was  then  in  such  part  of  the  world  and  under  such  engagements  that 
.the  conld  not  perform  those  engagements  and  arrive  at  Alexandrhi  about  the 
8iud  daj : 

Jldd^  a  good  breach, —  the  descriptive  statement  amounting  to  a  warranty  that 
the  9hip  was  in  such  a  position  that  she  might  reasonably  be  expected  to  arrive 
at  Alexandria  bv  the  dav  named. 

Plea,  that,  at  the  time  of  making  the  charterparty,  the  ship  was,  to  the  plaint- 
iff's knowledge,  engaged  for  a  certain  voyage,  ai^l  that  the  chacterparty  was 
Diade  subject  to  a  condition  that  she  should  with  all  convenient  speed  fulfill  her 
en^srement  and  then  proceed  to  the  port  of  loading,  and  that  she  did  so : 

HM,  — upon  the  authority  of  Youiig  v.  AxiAten  (Law  Rep.  4  C.  P.,  553), — a 
good  plea.  ^ 

Declaration,  that  an  agreement  or  charterparty  was  made 
by  and  between  the  plaintiff  and  defendant,  bearing  date  the 
14th  of  November,  1871,  which  said  agreement  or  charterparty 
was  and  is  in  the  words  and  figures  following,  that  is  to  say, 

"  London,  14th  November,  1871. 

V  \bout  1000  tons  cotton  seed.     Charterparty. 

"  It  is  this  day  mutually  agreed  between  Messrs.  Massey  & 
Sawyer,  of  the  good  British  steam-ship  or  vessel  called  the  Ceres, 
Ac,  expected  to  be  at  Alexandria  about  15th  of  December,  and 
R.  Corkling,  of  Manchester,  merchant,  —  That  the.  said  ship, 
.Soing  tight,  staunch,  and  strong,  classed  A.  1,  and  every  way 
fitted  for  the  voyage,  shall  (outward  cargo  for  owner's  benefit) 
with  all  convenient  speed  sail  and  proceed  to  Alexandria, 
Egypt,  or  so  near  thereunto  as  she  may  safely  get,  and  there 
load  from  the  agents  of  the  charterers  a  full  and  complete, 
cargo  of  cotton-seed,  which  the  said  merchants  bind  themselves 
to  ship  and  send  alongside  as  fast  at  the  port  of  loading  as  the 
steamer  can  take  it  in,  and,  weather  permitting,  during  * 
ordinary  working  hours,  and  Sundays  excepted,  *or  de-  [396 
murrage  to  be  paid,  and  take  from  alongside  at  ^the  port  of 
discharge  at  their  own  expense  and  risk,  and  the  ship's  boats 
and  crew  to  render  all  customary  assistance  in  towing  the 
lighters,  &c.,  not  exceeding  what  she  can  reasonably  stow  and 
carry  over  and  above  her  tackle  &c. ;  and,  being  so  loaded, 
shall  therewith  proceed  to  London,  Bristol,  Hull,  or  Grimsby, 
or  as  directed  on  signing  bill  of  lading,  or  so  near  thereunto 
as  she  may  safely  get,  and  deliver  the  same  afloat,  on  being 
paid  freight  in  cash  without  discount,  as  follows :  for  cotton 
seed  per  ton  of  2240  ^Ibs.  or  of  1015  kilograms  gross  weight 
delivered,  205.  sterling  if  for  London  or  Bristol,  and  28s.  if  for 
Hall  or  Grimsby,  with  20i.  gratuity,  full  of  all  primages,  port- 
charges,  and  pilotage  (the  act  of  God,  the  queen's  enemies, 
restraints  of  princes,  pirates,  fire,  and  all  and  every  other 
6  Eno.  KfpI  23 


178  COURT  OF  COMMON  PLEAS.  L.-  R. 


1873  Corkling  v.  Massey. 


dangers  and  accidents  of  the  seas,  rivers,  and  navigatioo,  of 
what  nature  and  kind  soever,  during  the  said  voyage,  being 
always  excepted).  The  merchants  engage  to  provide  mats, 
and  the  ship  the  necessary  wood  for  dunnage.  Cash  for  ships 
disbursements  at  the  port  of  loading,  not  exceeding  350^.,  to  be 
advanced  free  of  interest  and  commission,  and  to  be  deducted 
from  the  freight,  with  cost  of  insurance  thereon.  Six  running 
days  are  to  be  allowed  the  merchants  (if  the  ship  is  not  sooner 
dispatched)  for  unloading,  and  ten  days  on  demurrage  over  and 
above  the  said  laying  days,"  &c.,  &c. 

Averment,  that  the  said  Robert  Corklinff  in  the  charterparty 
mentioned  was  and  is  the  plaintiff,  and  the  Massey  therein  men- 
tioned was  and  is  the  defendant;  and  that  all  conditions  were 
performed,  and  all  things  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  have  the  agreement  per- 
formed by  the  defendant,  and  to  maintain  this  action  for  the 
breaches  thereinafter  alleged ;  yet  the  said  ship  was  not 
then  expected  to  be  at  Alexandria  about  the  said  15fli  of 
December,  1871,  but  was  then  in  such  part  of  the  world 
and  under  such  engagements  that  the  said  ship  could  not 
perform  her  said  engagements  and  arrive  at  Alexandria  about 
the  said  day. 

Third  plea,  that,  before  and  at  the  time  of  the  making  of  the 
alleged  agreement  the  Ceres  in  the  charterparty  mentioned  was 
on  a  passage  to  Revel  and  Ilelsingfors,  and  thence  to  load  from 
Cronstadt  or  Riga  for  a  port  on  the  east  coast  of  England  or  a 
]»ort  on  the  continent,  and  thence  to  proceed  to  Alexandria  with 
*397]  a  cargo  *from  a  coal  port,  of  all  which  the  plaintiff  had 
notice,  and  that  the  alleged  charterparty  was  made  subject  to 
tlie  condition  that  the  vessel  should  \jith  all  convenient  speed 
fulfill  her  said  engagements  and  then  sail  and  proceed  to  Alex- 
andria ;  and  that  the  vessel  did  with  all  convenient  speed  fulfill 
her  said  engagements,  and  sail  and  proceed  to  Alexandria. 
Demurrer  to  so  much  of  the  declaration  as  alleged  as  a  breach 
that  the  ship  was  in  such  part  of  the  world  and  under  such  en- 
gagements that  she  could  not  perform  her  said  engagements 
and  arrive  at  Alexandria  about  the  said  day,  on  the  ground  that 
such  breach  was  wrongly  assigned.  Demurrer  to  the  third 
plea,  on  the  ground  that  the  charterparty,  being  in  writing, 
could  not  be  varied  by  parol.     Joinder. 

Day,  Q.C.  {Pdheram  with- him),  for  the  plaintiff.    The  breach 
is  well  assigned.     The  words  "  expected  to  be  at  Alexandria 
about  15th  of  December"  amount  to  a  warranty  that  the  ship 
is  in  such  a  position  tliat  she  may  be  at  Alexandria  or  may, 
reasonably  be  expected  to  be  there  about  that  day :  Behn  v. 


^..^ 
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Bumess  (*).  The  plea  raises  the  question  which  was  decided  by 
tills  court  in  Young  v.  Austen  (^),  where  a  plea  to  an  action 
utir«iiust  the  acceptor  of  a  bill  of  exchange,  alleging  a  contem- 
poraneous agreement  (not  alleging  it  to  be  in  writing)  that  in  a 
certain,  event,  which  occurred,  the  plaintiff  would  renew  the 
bill,  was  held  good.  In  that  case,  however,  Brown  v.  WUkin- 
sjn^  (*),  where  the  contrary  was  held  in  the  Exchequer,  was  not 
cited.  [Keating,  J.  We  cannot  overrule  Young  y. Austen.  (*).] 
BuUj  Q.C.  {R.  E.  ^yebsier  with  himj,  contra.  Unless  tho 
words  in  the  charteiparty  "  expected  to  oe  at  Alexandria  about 
15th  of  December,"  amount  to  warranty,  the  breach  is  clearly 
bad.  Behn  v.  Bumess  (^)  does  not  apply.  The  nearest  case  to 
this  is  Barker  v,  Windle  (*).  There,  to  an  action  for  not  loading 
a  ship  according  to  the  terms  of  a  charterparty  in  which  the 
plaintiff  was  described  as  "  of  the  ship  Avance,  of  the  measure- 
ment of  180  to  200  *ton8,  or  thereabouts,"  the  defend-  [398 
ants  pleaded  that  by  the  said  charterparty  the  ship  wa? 
warranted  to  be  of  the  measurement  of  180  to  200  tons, 
or  thereabouts,  and  that  the  ship  was  of  a  measurement 
greatly  and  unreasonably  exceeding  200  tons,  and*  was  not 
of  the  measurement  of  180  to  200  tons  or  thereabouts, 
wherefore  the  defendant  did  not  load,  &c.  It  was  hehl 
that  the  plea  was  not  proved,  inasmuch  as  the  statement  of 
lonnaffe  in  the  charterparty  was  a  matter  of  description  only, 
and  did  not  amount  to  a  warranty.  Jervis,  C.  J.,  there  says 
(*):  "  There  was,  no  doubt,  a  variance  to  some  extent  between 
the  actual  tonnage  of  the  ship  and  the  statement  of  it  in  the 
charterparty.  That  variance,  even  if  it  had  been  to  the  extent 
of  only  a  single  ton,  Would  have  been  fatal  if  such  statement 
amounted  to  a  warranty.  But,  looking  at  the  whole  of  the 
contract,  and  the  intention  of  the  parties  as  it  appears  upon  the 
instrument,  I  think  that  tliis  statement  was  not  intended  as  a 
warranty,  but  merely  as  a  matter  of  description,  which  has  been 
practically  complied  with."  And  Willes,  J.,  said  (^) :  "  I  think 
there  was  no  warrantv  of  the  tonnage :  the  statement  in  the 
charterparty  was  nothing  more  than  a  representation  of  the 
belief  of  the  owners  upon  that  point,  the  vessel  being  ascer- 
tained ond  fixed  by  their  description."  So  here,  the  words 
relied  upon  amount  merely  to  a  hope  or  expectation  that  the 
vessel  may  arrive  at  Alexandria  about  the  day  named.  [Hony- 
MAN,  J.,  referred  to  OUive  v.  Booker.  (^]  According  to  liarris  v. 
Mantle  ("),  the  latter  words  of  the  breach,  commencing  with 
**  but,"  limit  the  effect  of  the  preceding  part.     The  demurrer  is 

.  0)8  B.  &  S.  751 ;  32  L  J.  (Q.  B.),  304.  (•)  6  B.  &  B.  at  p.  679. 

(*)  Uw  Bep.,  4  G.  P.,  553.  (")  6  E.  &  B.  at  p.  681. 

WIS  M.  &  W.,  14.  (^)  1  Excb..  416 ;  17  L.  J.  (Ex.).  21. 

Oe  B.  &  B.  675 ;  25  L.  J.  (Q.  B.),  2i9.  <•)  3  T.  B.,  307. 


•jr. 


^ -•■■.> 


t  •      I 


\ 


180 


COURT  OF  COMMON  PLEAS. 


L.  R. 


1873 


Corkliug  V.  Masaey. 


substantially  to  the  whole  breach.  JDai/^  Q.C.,  in  reply.  The 
judgment  of  Martin,  B.,in  Barker  v.  Windle  (^),  shows  that  this 
is  not  mere  matter  of-  description  but  a  warranty.  If  it  is  not 
part  of  the  contract,  there  is  no  time  at  all  stipulated  for  the 
commencement  of  the  vojage.  [IIonyman,  J.,  referred  to 
Seefjer  v.  Duthie,  (-)] 

Keating,  J.  ,  W  ith  respect  to  the  demurrer  to  the  third  plea, 
399]  *^^'6  have  already  expressed  our  opinion  that  the  plea  is 
a  goo4  one.  It  rests  upon  the  decision  of  this  court  in  Young 
V.  AUsten  (^),and  we  are  not  disposed  to  interfere  with  that  deci- 
sion. The  main  point  discused  before  us  was  with  reference 
to  the  breach  assigned  in  the  declaration.  Now,  the  declara- 
tion sets  out  a  charterparty  by  which  the  owner  agrees  that  the 
Ceres, ''  expected  to  be  at  Alexandria  about  the  15th  of  Decem- 
ber, 1871,"  shall  "  with  all  convenient  speed"  sail  and  proceed 
to  that  port,  and  there  receive  from  the  charterer  a  cargo  of 
cotton  seed.  The  breach,  treating  that  first  statement  as  part 
of  the  contract,  alleges  that  the  said  ship  was  not  expected  to 
be  at  Alexandria  about  the  said  15th  of  December,  1871,  bat 
was  then  in  such  part  of  the  world  and  under  such  engage- 
ments that  she  could  not  perform  those  engagements  and  arrive 
at  Alexandria  about  that  day.  The  question  is  whether  these 
words  "  expected  to  be  at  Alexandria  about  the  15th  of  Decem- 
ber, 1871,"  are  words  merely  of  description,  which  were  not 
intended  to  enter  into  the  contract,  or  are  in  the  nature  of  a 
warranty.  I  am  of  opinion  that  they  amount  to  a  warranty 
that  the  ship  was  expected  to  be  at  Alexandria  about  the  day 
named,  and  that  the  breach  is  well  assigned.  The  words  are 
doubtless  somewhat  vague;  and  I  must  own  that  I  have  felt 
some  difficulty  as  to  the  proper  construction  which  they  ought 
to  receive,  and  that  that  difficulty  is  not  entirely  removed  from 
Tny  mind.  But,  upon  the  whole,  I  think  the  proper  conclusion 
is  that  the^  form  part  of  the  contract.  What  weighs  with  me 
is  this,  that  it  must  be  of  the  utmost  importance  to  the  char- 
terer to  know  when  the  ship  is  to  be  at  the  port  of  loading. 
It  is  a  statement  which  one  would  expect  to  find  in  all  charter 
parties.  If  the  words  "  expected  to  be  at  Alexandria  about  the 
15th  of  December"  do  not  amount  to  a  contract  that  the  ship 
is  to  be  there,  or  that  she  is  in  such  a  part  of  the  world  that 
she  may  be  reasonably  expected  to  be  there,  about  that  time, 
there  is  no  undertaking  as  to  the  position  of  the  ship  at  all,  and 
the  charterer  is  wholly  at  the  mercy  of  the  shipowner.  I  should 
hesitate  tp  adopt  a  construction  which  would  lead  to  such  u 

0  6  E.  k  B.,  675;  25  L.  J.  (Q.B.),        0  8  C.  B.  (N.  S.),  45.  73;   29  L.  J. 
249.  (C.  P.).  253  ;  aO  L.  J.  (C.  P.),  65- 

(»)  Law  Rep.,  4  C.  P.,  563. 


M 


^ 

«.■>■.. 


Vol  Vni.]  EASTER  TERM,  XXXVI  VICT.  181 


Corkling  v.  Massey.  |N7o 


conseqaence,  unless  forced  to  do  so  by  the  plain  words  of  the  eon- 
tract;  and  I  think  we  do  no  violence  to  the  language  of 
♦this  charterpartj  in  holding  those  words  to  be  in  the  [400 
nature  of  a  warranty.  It  i*?  not  necessary  to  say  that  they 
amount  to  a  condition.  The  distinction  between  a  warranty 
juid  a  condition  is  well  pointed  out  in  the  very  elaborate  judg- 
ment of  Williams,  J.,  in  the  Exchequer  Chamber,  in  Behn  v. 
Burness  (*),  to  which  it  will  be  sufficient  to  refer.  I  think  the 
proper  construction  of  this  charterparty  is  that  the  statement 
as  to  the  expectation  of  the  ship's  arrival  at  the  port  of  loading 
is  in  the  nature  of  a  warranty,  giving  the  charterer  a  cause  of 
action  for  a  breach  of  it,  and  that  the  breach  is  well  assigned. 
I  therefore  think  there  ought  to  be  judgment  for  the  plaintiff 
ou  the  demurrer  to  the  declaration,  and  for  the  defendant  on 
the  demurrer  to  the  plea. 

IIoxYMAN,  J.  I  am  of  the  same  opinion.  As  to  the  plea, 
Young  v.  Austen  (*)  is  in  point,  and  we  are  bound  bv  it.  As  to 
the  declaration,  the  statement  about  Alexandria  is,  I  think, 
part  of  the  contract.  It  is  the  only  thing  to  enable  the  char- 
terer to  know  when  to  have  the  cargo  ready.  The  ship-owner 
utulertakes  that  the  ship  is  in  such  a  position  that  she  may 
reasonably  be  expected  to  be  at  Alexandria  about  the  15th  of 
December,  1871.  I  do  not  see  much  difference  between  this 
lase  and  Gorrissen  v.  Perrin.  (^  There,  A,  contracted  to  sell  to 
B.  117Q  bales  of  Qambier  "  now  on  passage  from  Singapore,  and 
expected  to  arrive  in  London,  viz.  per  fiavenscraig,  805  bales, 
per  Lady  Agnes  Duff,  365  bales :"  and  it  was  held  that  this  was 
a  warranty  that  the  goods  were  then  on  passage.  So,  in  Oliver 
V.  Fidden  (^),  where  the  vessel  was  described  in  the  charterparty 
as "  ready  to  receive  cargo  in  all  May,"  it  was  held  that  the 
readiness  to  receive  a  cargo  in  all  May  was  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover  for  not  loading  a  full 
cargo,  that  statement  not  being  a  mere  description,  but  part  of 
t!»e  contract.  It  is  unnecessary  to  say  whether,  if  this  had  been 
uu  action  for  not  loading  a  cargo,  it  would  have  been  any 
answer  to  say  that  the  vessel  was  not  expected  to  arrive  at 
Alexandria  about  the  15th  of  December,  The  distinction  is 
well  pointed  out  .by  Williams,  J.,  in  delivering  the  judgme\U 
of  the  Exchequer  *Chamber  in  Behn  v.  Burness  (*).  I  [401 
!«gree  that  there  should  be  judgment  for  the  plaintiff  on  the 
'lemurrer  to  the  declaration,  and  for  the  defendant  on  the  de- 
murrer to  the  plea.  Judgments  accordingly. 

Attorneys  for  plaintiff:    W.  A.  Waller  ^  Hardson. 
Attorneys  for  defendant :  Prilchard  ^  /Sons. 

'')3B.&8.,751;  S3L.  J.  (Q.B.),  204.        (•)2C..B.(N.S.).681;27L.J.(C.P,),39. 
C)  Uw  Bep..  4  C.  P.,  553.  (*)  4  Er.,  186 ;  19  L.  J.  (Ex,.),  358. 
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1873  Pretty  v.  Bickmore. 

[Law  Reports,  8  Common  Pleas,  40L] 
May  7,  1873. 

Pretty  and  "Wife  v.  Bickmore. 

NuUanM  —  Iiisecfure  Ooal-plate  in  a  ptMie  Footway  —  Liability  to  repair  — Metvy- 
polls  Locai  Management  Act,  1855  (18  cfc  19  Vict.  e.  120),  *.  102. 

The  defendant  let  premises  to  a  tenant  under  a  lease  by  wbich  tbe  latt^^r 
covenanted  to  keep  them  in  repair.  Attached  to  the  hoase  was  a  coal  cellar 
under  the  footway,  with  an  aperture  covered  by  an  iron  plate  which  was  at  the 
time  of  tlie  demise  out  of  repair  and  dangerous.  A  paisser  by  in  consequence 
full  into  the  aperture  and  was  injured  : 

Jleld,  that,  the  obligation  to  repair  being  by  the  lease  cast  upon  the  tenant,  the 
landlord  was  not  liable  for  this  accident. 

Held  also,  that  the  provision  in  s.  102  of  the  Metropolis  Local  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  makes  no  ditference  in  this  respect. 

The  first  count  of  the  declaration  stated  that  the  defendant, 
being  possessed  of  a  messuage  with  an  arched  area  and  vault 
in  front  belonging  thereto,  in  which  a  certain  iron  coal  plate 
was  affixed  over  an  aperture  in  the  covering  of  the  said  vault 
(and  which  said  covering  was  for  the  protection  of  persons  using 
the  highway  there)  in,  under,  and  abutting  on  a  highway, 
wrongfully,  knowingly,  negligently,  and  improperly  suftercd 
the  said  coal  plate  and  the  fastening  of  the  said  coal  plate, 
with  the  stone-work  surrounding  the  same,  to  become  and 
the  same  were  out  of  repair  and  a  dangerous  nuisance*  to 
persons  lawfully  passing  on  and  along  the  highway,  and, 
whilst  the  same  were  such  a  dangerous  nuisance  as  aforesaid, 
the  defendant  let  the  said  messuage,  area,  and  vault  to  a 
tenant  without  requiring  and  obliging  the  tenant  to  repair  the 
same,  and  without  requiring  and  obliging  the  tenant  to  repair 
the  coal  plate  and  the  fastening  of  such  plate  together  with  the 
402]  *8tonework  surrounding  the  same  by  means  of  which 
premises  and  of  the  wrongful  and  negligent  conduct  of  the 
defendant  in  that  behalf,  the  female  plaintift',  at  the  time  she 
was  the  wife  of  the  male  plaintiff,  whilst  passing  along  the  said 
highwaj',  and  whilst  the  said  messuage,  area,  vault,  and  pre- 
mises were  in  «the  possession  of  the  tenant  of  the  defendant, 
and  whilst  the  defendant  was  entitled  to  the  premises  subject 
to  the  said  tenancy,  fell  through  the  said  aperture  from  the 
said  highway  into  the  area  or  vault,  and  was  greatly  hurt,  etc. 

Second  count,  that,  before  the  committing  of  the  grievances 
thereinafter  mentioned,  the  defendant,  being  possessed  of  the 
said  messuage,  area,  and  vault  belonging  thereto,  in  which  a 
certain  iron  coal  plate  was  affixed  over  an  aperture  in  the  cover- 
ing of  the  said  area  and  vault  (which  said  covering  was  for  the 
protection  of  persons  using  the  said  highway  there)  in  and 
abutting  upon  such  highway,  let  the  same  to  a  tenant  upon  the 
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terms  that  the  defendant  should  and  would  put  and  would 
keep  the  said  covering  of  the  said  area  and  vault  and  the  said 
coal  plate  and  its  fastening  and  surrounding  stone-work  in 
repair;  and  the  said  messuage,  area,  and  vault  were  at  the 
time  of  the  committing  of  the  said  grievances  in  the  possession 
of  the  said  tenant  of  the  defendant  as  the  defendant's  tenant  on 
tlie  terms  aforesaid:  yet  the  defendant  wrongfully  neglected  to 
put  and  to  keep  the  area  and  vault  and  the  coal  plate  and  its 
fastening  and  surrounding  stone-work  in  repair,  and  wrongfully 
and  knowingly  permitted  the  same  to  become  and  the  same 
tlien  were  out  of  repair  and  a  dangerous  nuisance  to  persons 
lawfully  using  the  highway:  by  reason  of  which  premises,  etc., 
as  in  the  first  count. 

Third  count,  that,  after  the  making,  passing,  and  coming  into 
operation  of  the  act  for  the  better  local  management  of  the 
Metropolis,  1855  (18  &  19  Vict.  c.  120),  and  of  divers  acts 
amending  the  same,  and  of  divers  orders  in  council  made  under 
and  by  virtue  of  the  said  acts  and  act,  and  at  the  time  of  the 
cumnntting  of  the  grievances  thereinafter  alleged,  the  defend- 
ant was  the  owner  within  the  intent  and  meaning  of  the  said 
acts  and  act  of  a  house  and  premises  to  which  was  then  be- 
longing a  certain  vault,  arch,  and  cellar  made  either  before  or 
after  the  commencement  of  the  said  act  or  acts  under  a  certain 
street  situate  and  *being  in  a  parish  and  district  subject  to  [403 
the  said  act,  acts,  and  orders  in  council,  into  which  said  vault, 
arch,  and  cellar  there  was  at  the  time  aforesaid  an  opening  in 
the  said  street ;  and  that,  under  and  by  virtue  of  the  said  act, 
acts,  and  orders  in  council,  it  became  and  was  the  duty  of^  the 
defendant  to  repair  and  keep  in  proper  order  the  said  vault, 
arch,  and  cellar,  and  all  openings  thereto  in  any  such  street 
aa  foresaid :  yet  the  defendant,  being  such  owner  as  afore- 
said, did  not  repair  and  keep  in  proper  order  the  said  vault, 
arch,  and  cellar,  and  all  the  openings  into  the  same  in  the 
said  street ;  whereby  the  female  plaintiff,  at  the  time  she  was 
the  wife  of  the  male  plaintiff,  whilst  passing  along  the  said 
street,  fell  through  the  said  opening  lU  the  stiid  street  into 
the  said  vault,  arch,  and  cellar,  and  sustained  such  hurt,  etc., 
and  incurred  such  expenses,  etc.,  as  in  the  first  count  men- 
tioned. 

Pleas,  —  1,  not  guilty;  2,  not  possessed;  8,  to  first  and 
second  counts,  that  the  defendant  did  not  let  the  messuage, 
area,  and  vault  on  the  terms  alleged;  4,  to  third  count,  that 
the  defendant  was  not  the  owner  of  the  said  house,  vault,  arch, 
cellar,  opening,  and  premises,  or  bound  to  repair  and  keep 
in  proper  order  the  same,  within  the  meaning  of  the  act,  as 
iu  the  third  count  alleged.     Issue  thereon. 
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The  cause  was  tried  before  Brett,  J.,  at  the  last  sitting  at 
Westminster  in  this  term.  The  facts  were  as  follows  :  —  Tlie 
<lefendant  was  the  owner  of  a  house  in  Boundary  Road,  St. 
John's  Wood,  which  he  let  in  June  last  to  one  Kay  on  a 
lease  for  twenty-one  years,  determinable  at  the  end  of  the 
first  seven  or  fourteen  years,  at  the  yearly  rent  of  65/.,  paya- 
ble quarterly,  with  a  covenant  by  the  lessee  to  keep  the  pre- 
mises in  repair;  the  lessor  having  agreed  to  put  them  in 
repair  and  convert  the  lower  part  into  a  shop.  Elay  entered 
into  possession  of  the  premises  and  paid  rent.  Connected 
with  the  premises  was  a  coal-cellar  under  the  foot-path  of  the 
)»nblic  highway,  the  flap  or  iron  covering  of  the  hole  or  shoot 
whereof  was  at  the  time  of  the  demise  out  of  repair  so  as  to  be 
dangerous.  The  female  plain tifl^,  w^alking  along  the  footway, 
.stepped  upon  the  flap,  which  gave  way,  and  she  was  injured. 
At  the  time  of  the  accident  the  defendant's  workmen  were  still 
executing  the  repairs  which  he  had  stipulated  to  do.  But  the 
tenant  had  entered  into  possession  and  paid  rent. 
404]  *The  learned  judge  ruled  that,  as  the  duty  of  keeping 
the  premises  in  repair  was  by  the  lease  cast  upon  the  tenant, 
the  defendant,  the  landlord,  was  not  liable ;  and  he  directed 
a  nonsuit. 

C.  Foster  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. He  submitted  that,  the  duty  of  putting  the  premises  into 
repair  being  thrown  upon  the  landlord,  the  action  properly  lay 
against  him,  to  avoid  circuity  :  Payne  v.  Roger.9  (*)  Rex  v.  PedUi/ 
(2) ;  Todd  V.  FligJU  (^) ;  Gandy  v.  Jabber  {*).  He  also  referred 
to  s.  102  of  the  Metropolis  Local  Management  Act,  1855, 18  4 
19  Vict.  c.  120. 

BoviLL,  C.J.  I  am  of  opinion  that  the  nonsuit  was  right.  The 
person  who  is  in  possession  of  the  premises  and  who  allows  the 
coal  plate  to  be  in  a  dangerous  condition  is  the  person  responsi- 
ble to  the  public  for  any  injury  resulting  from  its  being  out  of 
repair.  The  defendant  was  not  in  possession;  he  had  let  the 
premises  to  a  tenant  who  was  bound  by  his  covenant  to  maintain 
and  repair  them.  JViW/acie,  therefore,  the  person  liable  was 
the  tenant  In  all  the  cases  where  the  landlord  has  been  held 
to  be  responsible,  it  will  be  found  that  he  has  done  some  act 
authorizing  the  continuance  of  the  dangerous  state  of  the  pre- 
mises. The  ground  of  the  decision  in  Todd  v.  Flight  (*)  was, 
that  the  declaration  contained  an  allegation  that  the  defendant 
let  the  houses  when  the  chimneys  were  known  by  him  to  be 
ruinous  and  in  danger  of  falling,  and  that  he  kept  and  main- 

0)  2  H.  Bl.,  851.  O  9  C.  B.  (N.8.),  877 ;  80  L.  J.  (C.  P.). 

(•)  1  Ad.  &  E.,  822.  21. 

O  5  B.  &  S.,  78 ;  88  L.  J.  (Q.B.),  161 ;  and^oee  9  B.  &  S.,  15,  n. 
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tained  them  in  that  state  (which  allegation  must  on  demurrer 
be  assumed  to  be  true) ;  "  and  thus  "  says  Erie,  C. J.,  "  he  was 
guilty  of  the  wrongful  non-repair  which. led  to  the  damage,  and 
after  the  demise  the  fall  appears  to  have  arisen  from  no  fault 
of  the  lessee,  but  by  the  laws  of  nature."  That  is  wholly  in- 
applicable to  the  present  case;  nor  are  any  of  the  other  cases 
which  have  been  cited.  Here,  the  coal  plate  was,  it  seems,  in  a 
dangerous  and  unsafe  state ;  and  the  defendant  let  the  premises 
to  a  tenant  who  covenanted  to  maintain  and  keep  them  in 
repair.  Under  these  circumstances,  how  can  it  be  said  that  the 
defendant  authorized  the  thing  to  be  kept  in  a  dangerous  state  ? 
*The  simple  question  is,  whetner  it  was  the  wrongful  act  [405 
of  the  landlord  or  of  the  tenant.  Mr.  Campbell  Foster  says 
that  the  tenant  was  not  bound  to  repair  it.  I  differ  from  him. 
The  tenant,  knowing  that  the  coal  shoot  wanted  repair,*  was 
bound  to  put  it  in  a  safe  and  proper  state.  I  think  there  was  no 
obligation  on  the  lessor  to  do  it,  and  that  the  lessee  would  have 
no  remedy  over  against  him.  If  the  duty  of  repairing  had  rested 
upon  the  landlord,  no  doubt  he  would  have  been  liable.  But  I 
see  no  evidence  of  that,  and  therefore  I  think  the  nonsuit  was 
ri^t 

ABATING,  J.  I  also  am  of  opinion  that  the  nonsuit  was  right. 
In  order  to  render  the  landlord  liable  in  a  case  of  this  sort,  there 
mast  be  some  evidence  that  he  authorized  the  continuance  of 
this  coal  shoot  in  an  insecure  state :  for  instance,  that  he  retained 
the  obligation  to  repair  the  premises  :  that  might  be  a  circura- 
stauce  to  show  that  he  authorized  the  continuance  of  the  nui- 
sance. There  was  no  such  obligation  here.  The  landlord  had 
parted  with  the  possession  of  the  premises  to  a  tenant,  who  had 
entered  into  a  covenant  to  repair. 

HoNTMAN,  J.  I  am  of  the  same  opinion.  Prima  faciei  the 
occupier  of  the  premises  is  the  person  liable  for  such  an  act  of 
omission  as  this.  If  he  seeks  to  shift  the  liability  to  his  land- 
lord, he  must  show  some  circumstances  such  as  those  referred 
to  at  the  end  of  the  judgment  of  Erie,  C.  J.,  in  Todd  y.  Flight  (*). 
If  the  tenant  be  under  no  obligation  to  repair,  the  landlord  may 
be  liable :  but,  if  the  tenant  undertakes  to  keep  the  premises  in 
repair,  he  thereby  relieves  the  landlord  from  responsibility. 

JRule  refused. 

Attorney  for  plaintiff:  T.  Johnson. 

Q)  9  C.  B.  (N.  S.),  377;  30  L.  J.  (C.  P.),  21. 

This  case,  bo  far  as  it  holds  that  a  maj  be  doubted.  Moak's  Van  SaDt.  PI., 

laodlord  who  has  suffered  premises  to  864--5 ;  and  see  Benson  ▼.  Juarez^  43 

beoome  dangerous  is  not  liable  to  one  Barb.«  408,  where  the  landlord  cove- 

injared  after  he  has  leased  the  same,  nants  to  repair. 

6  Eng.  Bep.1  24 


186  COURT  OF  COMMON  PLEAS.  L..  R. 


1873  Marshall  v.  Smith. 


[Law  Reports,  8  Common  Pleas,  416.] 
April  29, 1873. 

416]       *Marshall,  Appellant ;  Smith,  Respondent. 

PubUe  Health  Act,  1848  (11  &  12  Vict.  e.  OS)  — Local  Government  Act,  1858  (21  <ft 
22  Vict.e.  98) — By-Laws \- Party-WaUs  —  Continuing  Offense  —  Practice  <w» 
Appealsfrom  Justices, 

Bj-laws  were  made  by  the  Local  Board  of  Sunderland,  under  the  Public 
Health  Act,  1848,  s.  115,  and  the  Local  Government  Act,  1858,  s.  84,  by  one  of 
which  (No.  12)  all  party- walla,  except  in  houses  of  one  story,  were  reauired, 
under  a  penalty  of  409. ,  to  be  9  inches  at  least  in  thickness,  and  by  anotner  of 
which  (No.  42)  it  was  provided  that,  "  in  case  any  offense  under  any  of  the  fore- 
going by-laws  shall  continue,  the  person  offending  shall  be  liable  to  a  fnrtlier 
penalty  of  not  exceeding  40s.  for  each  day  during  which  such  offense  shall  con- 
tinue alter  written  notice  of  the  offense  has  been  given  by  the  local  board  to  the 
offender." 

The  appellant  having  been  convicted  and  fined  for  an  offense  against -by-law 
No.  12,  in  building  a  party-wall  of  4^  inches  in  thickness  instead  of  9,  was  after- 
wards convicted  upon  an  information  charging  him  under  by-law  42  with  ctfn- 
tinning  the  offense,  and  again  fined  : 

Held,  that  suffering  the  party-wall  to  remain  unaltered  was  not  a  continuing 
offense "  within  by-law  42,  or,  if  it  was,  that  the  by-law  was  unreasonable, 
—  the  appropriate  remedy  being  the  removal  of  thei  structure  by  the  board,  as 
authorized  by  s.  84  of  the  Local  Government  Act,  1858. 

QucBve  whether  the  party,  if  liable  as  a  "  continuing  offender/'  would  remain 
BO  liable  after  he  had  transferred  the  piremises  to  a  purchaser. 

Upon  the  argument  of  an  appeal  from  justices,  no  point  can  be  urged  which 
was  not  taken  before  them. 

Case  stated  by  justices  pursuant  to  20  &  21  Vict.  c.  43.  At 
a  petty  session  at  Sunderland,  the  appellant  was  charged  b}'  an 
information  dated  the  29th  of  October,  1872,  *'  for  that  he  on 
the  19th  of  September,  1872,  at  the  township  at  Bishopwear- 
mouth  in  the  borough  of  Sunderland,  did  build  a  certain  party- 
wall  at  the  west  end  of  a  certain  house  in  Hudson  Road  less 
417]  than  9  inches  *thick,  as  required  by  the  by-law  No.  12 
of  the  said  borough,  made  under  the  Local  Government  Act, 
1858  (21  &  22  Vict.  c.  98),  to  wit,  ^  inches  thick ;  and  for  that, 
although  he  had  been  convicted  by  the  justices  acting  in  and 
for  the  said  borough,  and  a  penalty  imposed  for  the  said  offense, 
yet  thei  offense  still  continued,  contrary  to  by-law  No.  42  of 
the  said  borough,  and  contrary  to  the  statute  in  such  case  made 
and  provided ;"  and  the  justices  adjudged  that  he  should  pay  a 
continuing  penalty  of  55.  per  day  for  seven  days  previous  to  the 
issuing  of  the  summons.  At  the  hearing  it  was  proved  on  the 
part  of  the  informant  that  certain  by-laws  had  been  made  by 
the  corporation  of  the  borough  of  Sunderland,  being  the  local 
board  of  health  for  the  borough,  which  contained  inter  alia  th^ 
provisions  following : 
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"  12.  Siructure  of  walls  of  new  buildings.  The  external  walls 
of  every  new  building  other  than  out  offices  attached  thereto 
ehall  be  of  the  following  minimum  thickness,  viz  :  For  houses 
of  one  story  in  height,  12  inches.  For  houses  of  two  storys 
in  height,  the  first  story  15  inches,  and  the  second  12  inches. 
For  houses  of  three  storys  in  heiffht,  the  first  story  18  inches, 
the  second  15  inches,  and  the  third  12  inches.  For  houses 
above  three  storys  in  height,  the  first,  second,  and  third  storys 
to  be  the  same  as  houses  of  three  storys  in  height,  and  all  sub- 
sequent storys  to  be  12  inches.  The  external  walls  of  all  base- 
ments  of  new  buildings  to  be  at  least  two  inches  thicker  than 
the  walls  above  such  basements.  All  party-walls  shall  be  9 
inches  at  least  in  thickness,  except  in  houses  of  one  story  in 
height ;  and  in  houses  of  one  story  in  height  they  shall  be  4J 
iuches  in  thickness.  All  external  walls  of  out-offices  and  yard 
boundary  walls  shall  be  9  inches  at  least  in  thickness.  Any 
person  offending  against  this  by-law  shall  be  liable  for  each 
offense  to  a  penalty  of  not  exceeding  405.'* 

"  42.  Continuing  Penalties.  In  case  any  offense  under  any  of 
the  foregoing  by-laws  shall  continue,  the  person  offending  shall 
he  liable  to  a  further  penaltv  of  not  exceeding  40s.  for  each  day 
during  which  such  offense  shall  continue  after  written  notice  of 
the  offense  has  been  given  by  the  local  board  to  the  offender." 

*By  8. 115  of  the  Public  Health  Act,  1848  (11  &  12  Vict.[418 
c.  63),  it  is  enacted  that  aU  by-laws  made  by  the  local  board 
of  health  under  and  for  the  purposes  of  this  act  shall  be  in  writ- 
ing under  their  seal  and  the  signature  of  any  five  or  more  of 
their  number,  or  (in  the  case  of  a  corporate  district)  under  the 
common  seal ;  and  the  said  local  board  may  by  any  such  by- 
laws impose  upon  offenders  against  the  same  such  reasonable 
penalties  as  they  shall  think  fit,  not  exceeding  51.  for  each 
offense,  and,  in  the  case  of  a  continuing  offense,  a  further  pen- 
alty not  exceeding  40s.  for  each 'day  atlter  written  notice  of  the 
offense  from  the  said  local  board ;  and  the  said  local  board  may 
alter  or  repeal  any  such  by-laws  by  any  subsequent  by-laws 
sealed  and  signed,  or  (in  case  of  a  corporate  district)  sealed,  as 
last  aforesaid  :  Provided  always  that  all  such  by-laws  imposing 
any  penalty  shall  be  so  framed  as  to  allow  of  the  recovery  of 
any  sura  less  than  the  full  amount  of  the  penalty :  Provided 
also  that  no  such  by-laws  shall  be  repugnant  to  the  laws  of 
England  or  to  the  provisions  of  this  act,  and  the  same  shall  not 
be  of  any  force  or  effect  unless  and  until  the  same  be  submitted 
to  and  confirmed  by  one  of  Her  Majesty's  principal  secfetaries 
of  state,  who  is  hereby  impowered  to  allow  or  disallow  the 
aarae,  as  he  may  think  proper ;  Provided  also  that  luy  such  by- 
laws shall  be  confirmed  unless  notice  of  intention  to  apply  for 
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confirmation  of  the  same  shall  have  been  given  in  one  or  more 
of  the  public  newspapers  usually  circulated  within  the  district 
to  which  such  by-laws  relate  one  month  at  least  before  th<* 
making  of  such  application ;  and  for  one  month  at  least  before 
any  such  application  a  copy  of  the  proposed  by-laws  shall  he 
kept  at  the  office  of  the  local  board  of  health,  and  be  open  dur- 
ing office  hours  thereat  to  the  inspection  of  the  ratepayers  of 
the  district  to  which  such  by-laws  relate,  without  fee  or  re- 
ward ;  and  the  clerk  shall  furnish  every  ratepayer  who  shall 
apply  for  the  same  with  a  copy  thereof  or  of  any  part  thereof 
on  payment  of  6rf.  for  every  100  words  contained  in  such  copy. 

By  the  Local  Government  Act,  1868,  s.  84,  it  is  enacted  that 
"  the  53d  and  72d sections  of  the  Public  Health  Act,  1848,  shall 
be  repealed,  and  in  lieu  thereof  be  it  enacted  as  follows  : 

"  Every  local  board  may  make  by-laws  with  respect  to  the 
419]  following  matters  :  that  is  to  say:  *"  1.  With  respect  to 
the  level,  width,  and  construction  of  new  streets,  and  the  pro- 
visions for  the  sewerage  thereof.  2.  With  respect  to  the  struc- 
ture of  walls  of  new  buildings,  for  securing  stability,  and  the 
prevention  of  fires.  8.  With  respect  to  the  sufficiency  ot  the 
space  about  buildings,  to  secure  a  free  circulation  of  air,  and 
with  respect  to  the  ventilation  of  buildings.  4.  With  respect  tt) 
the  drainage  of  buildings,  to  water  closets,  privies,  ash  pits,  an<l 
cess' pools  m  connection  with  buildings,  and  to  the  closing  of 
buildings  or  parts  of  buildings  unfit  for  human  habitation,  and 
to  prohibition  of  their  use  for  such  habitation.  "  And  they  may 
further  provide  for  the  observance  of  the  same,  by  enacting 
therein  such  provisions  as  they  think  necessary  as  to  the  giving 
of  notices,  as  to  the  deposit  of  plans  and  sections  by  persons  in- 
tending to  lay  out  streets  or  to  construct  buildings,  as  to  inspec- 
tion by  the  local  board,  and  as  to  the  power  of  the  local  board 
to  remove,  alter,  or  pulldown  any  work  begun  or  done  in  con- 
travention of  such  by-laws :  Provided  always  that  no  such 
by-laws  afl:ect  any  building  erected  before  the  date  of  the 
constitution  of  the  district.  But,  for  the  purposes  of  this  act, 
the  re-erecting  of  any  building  pulled  down  to  or  below  the 
ground  floor,  or  of  any  frame  building  of  which  only  the  frame- 
work shall  be  left  down  to  the  ground  floor,  or  the  conversion 
into  a  dwelling  house  of  any  building  not  originally  constructed 
for  human  habitation,  or  the  conversion  into  more  than  one 
dwelling  house  of  a  building  originally  constructed  as  one 
dwelling  house,  «hall  be  considered  the  erection  of  a  new  build- 

ing." 

By  s:  4  of  the  last  mentioned  act,  it  is  declared  that  such  act 
shall  be  construed  together  with,  and  be  deemed  to  form  part 
.of  the  Public  Ilealth  Act,  1848;  that  words  used  in  this  act 
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shall  be  interpreted  in  the  sense  assigned  to  them  in  the  Public 
Health  Act;  that  by-laws  framed  under  this  act  shall  be  sub- 
ject to  confirmation,  enforced,  and  dealt  with  in  all  other  re- 
spects as  by-laws  under  the  said  Public  Health  Act;  and  that 
the  provisions  of  each  of  the  said  acts  shall,  as  far  as  may  be 
consistent  with  the  provisions  of  this  act  respectively,  be  appli- 
esible  to  all  matters  and  things  arising  under  the  other  act. 

♦The  appellant  built  a  house  in  Hudson  Road,  and  the[420 
walls  thereof  were  completed  in  the  state  in  which  they  now 
remain,  on  or  before  the  28th  of  April,  1872.  The  house  con- 
sists of  a  basement  or  cellar,  above  which  there  are  rooms 
on  the  ground  floor,  and  above  the  ground  floor  there  is  one 
other  story,  forming  (as  the  justices  considered)  a  house  of 
two  storys.  The  party  wall  on  the  west  end  of  the  house  was 
of  the  thickness  of  4 J  inches. 

For  this  oflTense  against  the  by-law  No.  12,  the  appellant  was 
summoned,  and  was,  on  the  19th  of  September,  1872,  adjudged 
to  pay  a  fine  of  205.,  which  fine  was  paid,  with  costs. 

On  the  16th  of  October,  1872,  the  following  notice,  under  the 
ccwporate  seal,  was  given  to  the  appellant :  "  You  having  been 
convicted  by  the  justices  acting  in  and  for  the  borough  of  Sun- 
derland a!id  a  penalty  imposed  for  an  oftense  under  by-law  12, 
made  under  the  Local  Government  Act,  1858,  now  in  force  within 
tlie  borough,  in  not  building  the  party  wall  of  a  house  in  Hud- 
son Road  at  least  9  inches  in  thickness,  as  required  by  such 
by-law,  and  as  the  oflfense  still  continues,  inasmuch  as  the  walla 
have  not  been  made  the  required  thickness,  We,  the  ma^or, 
Ac,  of  Sunderland,  being  the  local  board  of  health  for  such 
borough,  hereby  give  you  notice  thereof,  and  require  you  forth- 
with to  construct  such  party  walls  and  build  the  same  9  inches 
at  least  in  thickness ;  and  we  also  give  you  notice  that  for  each 
day  such  offense  shall  continue,  and  the  walls  remain  unbuilt 
the  required  thickness,  you  are  liable  to  a  penalty  not  exceed- 
ing 405.  for  each  day  during  which  such  offense  and  omission 
sbaH  continue ;  and  we  further  give  you  notice  that  it  is  the  in- 
tention of  us  the  local  board  to  proceed  against  you  for  all 
further  penalti^  to  which  you  are  or  may  be  liable." 

On  the  part  of  the  appellant  it  was  proved  that  he  had  sold 
the  house,  and  had  done  nothing  thereto  since  the  28th  of  April, 
1872:  and  it  was  contended  on  his  behalf, — 1.  that,  as  the  wall 
was  proved  to  be  in  the  same  state  now  as  it  was  in  more  than 
six  months  ago,  and  as  the  defendant  had  not  done  anything  to 
it  in  the  meantime,  the  magistrates  had  under  Jervis's  Act,  11 
*  12  Vict.  c.  43,  8.  11,  no  jurisdiction  to  adjudicate  upon  thia 
case,  notwithstanding  that  a  summons  was  issued  and  adjudi- 
cated upon  on  the  19th  of  September  last, — 2.  that  the  by  law* 
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421]  ^OB.  12  and  42,  *raentioned  iq  the  iDformation  and  sam- 
mons,  were  invalid,  inasmuch  as  the  Local  Government  Act, 
1858,  under  the  authority  of  which  they  purported  to  have  been 
made,  did  not  authorize  the  local  board  to  enforce  compliance 
by  way  of  penalty,  much  less  by  a  continuing  penalty ;  and 
that,  if  a  penalty  could  also  be  inflicted,  the  defendant  might  bo 
punished  twice  for  one  oflTense, —  3.  that  the  local  board  could 
not  make  two  separate  by-laws,  with  separate  and  distinct 
penalties,  for  one  and  the  same  offense,  as  in  the  12th  and  42d 
by-laws,  —  4.  that  by-law  No.  42  was  invalid,  because  it  did 
Tiot  specify  any  offense,  except  by  referring  to  other  by-laws, 
each  and  all  of  which  specified  their  own  penalties, —  5.  that 
the  by-law  No.  42  was  invalid,  because  the  penalty  provided 
therein  was  unlimited  and  unreasonable, —  6.  that  the  by-law 
No.  42  was  invalid,  because  the  penalty  imposed  was  not  re- 
stricted in  its  application  te  such  time  as  the  defendant  remained 
owner  of  the  property,  and  at  the  time  when  the  offense  was 
alleged  to  have  been  committed  he  had  ceased  to  be  owner, — 7. 
that,  as  the  offense,  if  any,  was  the  original  building  of  the  wall, 
and  as  nothing  whatever  had  been  done  by  the  defendant  bij^qq 
that  time,  no  continuing  offense  within  the  meaning  of  bj^-law 
No.  42  had  been  committed  by  the  defendant,  even  if  such  by- 
law be  valid, — ^^8.  that,  if  any  offense  had  been  originally  com- 
mitted by  the  defendant,  it  had  been  purged  when  he  paid  the 
fine  which  was  inflicted  under  the  former  summons. 

It  was  contended  on  the  other  hand  that  the  local  board  were 
exfh'essly  authorized  by  s.  115  of  the  Public  Health  Act  incor- 
porated in  the  Local  Government  Act,  1858,  to  enforce  con- 
tinuing penalties  for  continuing  offenses  under  by-laws.  The 
justices,  being  of  opinion  that  what  had  been  done  by  the  ap- 
pellant came  within  the  meaning  of  by-law  42,  and  that  such 
by-law  was  valid,  and  that  the  appellant  was  not  absolved  from 
liability  by  having  paid  the  fine  under  the  former  conviction, 
and  that  the  offense,  if  any,  was  a  continuing  offense  by  the 
appellant,  gave  judgment  against  him.  The  question  for  the 
opinion  of  the  court  was,  whether  the  justices  were  correct  in 
point  of  law  in  their  determination,  or  as  to  ^what  should  be 
done  in  the  premises. 

422]    *  Gully  {Brooks  with  him),  for  the  appellant.     The  con- 
viction is  bad  :  it  involves  seven  distinct  oftenses. 

[Crompion,  That  point  was  not  raised  before  the  justices,  and 
therefore  cannot  be  raised  now  :  Purlcis  v.  Suitable  ('). 

Keating,  J.  If  the  objection  had  been  taken,  a  fresh  sum- 
mons might  have  been  issued.]  The  42d  by-law  is  bad,  un- 
reasonable and  contrary  to  law,  and  not  within  the  authority 

(>)  1  E.  &  K.  780;  28X.  J.  (M.C.),  221. 
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conferred  upon  the  local  board  by  s,  34  of  the  act  of  1858.  The 
appellant  caauot  be  a  continuing  offenderafter  he  has  ceased 
to  be  the  owner  of  the  premises ;  and,  whether  he  can  or  not, 
there  can  be  no  "  continuing  offense  "  in  naerely  leaving  the 
wall  as  it  stands.  If  the  wall  be  suffered  to  remain  in  an  im- 
proper state,  the  local  board  have  power  under  s.  34  of  the  act 
of  1858  to  enter  and  pull  it  down  :  and  that  is  the  appropriate 
and  the  only  remedy.  If  there  can  be  a  continuing  offender  in 
such  a  case,  it  is  the  present  owner  of  the  premises.  The  ap- 
pellant, having  parted  with  them,  could  not  now  go  upon  the 
land  to  abate  the  nuisance. 

[Keating,  J.  It  would  be  difficult  to  make  a  man  who  has 
purchased  the  property,  probably  without  knowing  that  the 
party  wall  was  insufficient,  an  offender  against  the  by-law.]  It 
is  not  necessary  to  contend  for  his  liability.  Itjs  enough  to 
say  that  the  former  owner  is  not  liable ;  otherwise  his  liability 
might  continue  forever. 

Crompton  (6?.  Abbs  with  him),  for  the  respondent.  The  two 
questions,  whether  there  can  be  a  continuing  offense,  and  whe- 
ther the  42d  by-law  is  bad,  are  in  substance  the  same.  These 
by-laws  were  made  under  the  combined  authority  of  the  Public 
Health  Act,  1848,  s.  115,  and  the  Local  Government  Act,  1858, 
8.  34;  and  those  enactments  clearly  warrant  the  making  of  a 
by-law  imposing  a  penalty  for  continuing  the  nuisance,  as  well 
as  for  the  original  offense.  It  would  obviously  be  idle  to  fine 
a  man  40^.  for  building  an  insufficient  party  wall,  if  there  were 
no  power  to  fine  him  for  continuing  it.  The  remedy  suggested, 
viz :  by  pulling  down  the  offending  structure,  might  bo  inade- 
qnate,  and  might  entail  expense  to  the  ratepayers.  Is  a  by-law 
to  be  construed  to  *be  unreasonable  because  the  offender  [423 
chooses  by  his  own  act  to  put  it  out  of  his  power  to  remove  the 
cause  of  offense  ?  Roswell  v.  Prior  (*)  seems  to  be  an  authority 
to  show  that  both  the  former  and  the  present  owners  would  be 
liable,  and  that  at  all  events  the  former  is.  There  is  nothing  in 
by-law  42  which  is  either  unreasonable  or  contrary  to  law. 

Keating,  J.  I  am  of  opinion  that  this  conviction  cannot  be 
supported..  It  appears  that  the  corporation  of  Sunderland,  act- 
ing under  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  and 
other  acts  in  connection  with  it,  proceeded  to  make  certain  by- 
laws. Now,  by  8.  115  of  the  act  of  1848,  they  are  authorized  to 
make  by-laws  imposing  upon  offe'nders  against  the  same  such 
reasonable  penalties  as  they  shall  think  fit,  not  exceeding  5/.  for 
each  offense,  and,  in  the  case  of  a  continuing  offense,  a  further 
penalty  not  exceeding  405.  for  each  day  after  written  notice  of 
the  offense  from  the  board.    Now,  s.  34  of  the  Local  Q-overn- 

0)  13  Mod..  035. 
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ment  Act,  1858,  specifies  various  matters  in  respect  of  which 
the  local  board  may  make  by-laws,  and  amongst  them  by-laws 
"with  respect  to  the  structure  of  walls  of  new  buildings,  for 
securing  stability  and  the  prevention  of  fires,'' — a,  most  whole- 
some provision.  In  pursuance  of  these  powers,  the  board  pro- 
ceeded to  make  certain  by-laws,  amongst  others  one  (No.  12) 
which  provided  that  "  all  party  walls  shall  be  9  inches  at  least 
in  thickness,  except  in  houses  of  one  story  in  height."  No 
doubt,  the  person  convicted  upon  this  occasion  did  build  a  party 
wall  of  one  half  of  the  legal  thickness,  and  thereby  exposed  him- 
self to  the  penalty  created  by  that  by-law,  and  he  was  accord- 
ingly convicted,  and  properly  convicted.  Now,  s.  115  also 
enables  the  board  to  impose  a  penalty  of  405.  a  day  in  case  of  a 
continuing  offense.  That,  of  course,  must  mean  an  offense 
which  is  susceptible  of  continuance  ;  but  not  an  offense  like  this. 
That  they  may  enforce  continuing  penalties  in  many  cases  can- 
not be  doubted.  Many  instances  of  offenses  which  are  suscep- 
tible of  continuance  are  given  in  the  Local  Government  Act, 
1858.  The  offense  here  was  that  the  appellant  built  the  wall. 
I  was  struck  by  the  remark  that  the  whole  object  of  the  act 
might  be  defeated,  if  the  justices  had  not  power  to  inflict  penalties 
424]  ^^  ^^^  *^^  d^^^  /  because  the  creator  of  the  nuisance  might 
part  wi^h  his  interest  in  the  premises,  and  would  then  be  unable 
to  enter  and  pull  down  or  alter  it.  On  the  other  hand,  to  hold 
him  liable  to  a  continuing  penalty  might  work  great  hardship. 
The  liability  could  never  be  got  rid  of.  I  should  Ijuve  been 
disposed  to  give  any  reasonable  latitude  of  construction  to  this 
by-law  if  I  saw  any  real  difficulty  in  otherwise  carrying  out  the 
act.  But  I  see  no  such  difficulty  ;  because  the  same  act  autho- 
rizes the  local  board  to  make  by-laws  with  reference  to  pulling 
down  structures  which  have  been  improperly  erected.  That 
seems  to  me  to  be  the  appropriate  remedy  for  such  a  case, 
and  not  by  imposing  continuing  penalties.  I  do  not  say  that 
there  might  not  be  a  case  of  continuing  offense  as  to  a  party 
wall.  A  man  might  begin  to  build,  and  so  incur  a  penalty 
under  by-law  No.  12 ;  and,  if  he-continued  to  build  after  notice 
or  after  conviction,  that  might  be  a  continuing  offense.  I  think 
the  appeal  should  be  allowed. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  The  charge  against 
the  appellant  was  that  he  on  the  19th  of  September,  1872,  built 
a  certain  party  wall  of  a  less -thickness  than  required  by  the  by- 
law No.  12,  made  under  the  Local  Government  Act,  1858,  and 
that,  although  he  had  been  convicted  of  the  offense  and  a  pe- 
nalty had  been  imposed  upon  him,  "  yet  the  offense  still  cour 
tinned,  contrary  to  by-law  No.  42."  To  entitle  the  appellant 
.  to  have  the  conviction  appealed  against  quashed,  it  will  bo 


<  1 

I 

I 
I 


Vol  VIII.]  EASTER  TEKM,  XXXVI  VICT.  193 

Weeks  v.  Propert.  1873 

enough  to  say  either  that  the  alleged  offense  is  not  within  the 
by-law,  or  that  the  by-law  is  unreasonable.  It  is  immaterial 
which.  The  by-laws  profess  to  be  made  with  reference  to  s.  34 
f  the  act  of  1858^  Now,  the  offense  under  by-law  No.  12  was 
the  building  of  the  wall.  The  offense  alleged  to  have  been  com- 
mitted against  the  42d  by-law  is  the  continuing  the  wall  so  im- 
properly constructed.  If  the  provision  as  to  continuing  penalties 
had  followed  immediately  after  by-law  No.  12,  there  might  have 
been  some  difficulty  in  construing  it.  Suppose  (after  notice) 
the  appellant  had  gone  on  for  several  days  building  the  wall, 
possibly  he  might  have  been  liable  to  seVeral  penalties  :  and  that 
would  give  sufficient  effect  to  by-law  42.  But,  where  the  of- 
fense is  completed  on  one  day,  the  party  is  not  to  be  fined  40^. 
for  each  day  on  which  he  omits  to  destroy  *what  he  has  [425 
(lone.  The  34th  section  of  the  Local  Government  Act,  1858, 
gives  power  to  the  local  board  "  to  remove,  alter,  or  pull  down 
any  work  begun  or  done  in  contravention  of  such  by-laws.'*  I 
think  the  offense  charged  wlis  not  a  "  continuing  offense  **  within 
by-law  No.,  42 ;  and,  if  I  thought  it  was,  I  should  have  thought 
it  unreasonable. 
Gulh/  asked  for  costs. 

Keating,  J.  The  general  rule  is  to  allow  costs  to  the  successful 
party,  unless  there  are  circumstances  to  induce  the  court  to 
order  otherwise.  I  do  not  see  anything  in  this  case  to  take  it 
oat  of  the  ordinary  rule.  Uonviction  qmshM^  with  costs. 

Attorneys  for  appellant:  J.  ^  J.  Kyme  Wriglit^for  Oliver  ^ 
BoUerelly  Sunderland. 
Attorneys  for  respondent :  Belly  Brodrick,  ^  Gray. 


[Law  Reports,  8  Common  Pleas,  437.] 
AprU28,1873. 

♦William  Weeks,  Executor  of  Walter  Weeks,  deceased  [427 

V.  Propert. 

Agent  —  Company  —  Director  —  Warranty  of  Authority  —  Misrepreaentation  of 

Fact,  ^ 

The  directors  of  a  railway  company  wluch  liad  fully  exercised  the  borrowing 
powers  conferred  npon  it  by  its  special  act,  in  August,  1864,  advertised  that  they 
were  "  prepared  to  receive  proposals  for  loans  oh  mortgage  debentures,"  "  to  re- 
place loans  falling  due;"  W.  .W  (the  plaintiflTs  testator)  offered  a  loan  of  500^. ; 
and,  bis  offer  being  accepted,  he  in  the  same  month  sent  his  check  for  500^.  to 
the  directors,  for  which  he  requested  that  a  debenture  should  be  issued  to  him. 
In  pursuance  of  a  resolution  of  the  directors  to  that  effect,  the  check  was  handed 
to  H  the  contractor  for  the  works,  who  had  been  (but  had  then  ceased  to  be)  the 
lioluer  of  seven  debenture  bonds  for  500^  each  ;  and  H  was  requested  to  transtipr 
one  of  them  to  W.  W  ;  and  it  was  by  the  same  resolution  directed  "  that  Kuch 
bond  been  the  1st  of  October  exchanged  for  a  new  one."    H  kept  the  check 
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(which  waa  duly  honored),  but  was  unable  to  transfer  the  debenture ;  and  in 
parsaance  of  a  resolution  of  the  directors  of  the  5th  of  October,  a  new  debenture 
Dond  for  500^.  was  sealed  and  sent  to  the  plaintiff,  as  executor  of  W.  W.  The 
defendant,  a  director  of  the  company,  was  a  party  to  each  of  the  above  transac- 
tions. By  a  decree  of  the  Court  of  Chancery  of  the  14tl^of  February,  1868.  the 
above  mentioned  debenture  was  declared  void,  as  being  for  a  sum  in  excess  of 
the  borrowing?  powers  of  the  company. 

Upon  a  case  stated  for  the  opinion  of  the  court,  without  pleadings,  and  npon 
the  argument  of  which  it  was  agreed  that  no  question  of  non-joinder  waa  to  be 
raised  : 

Held,  that  the  defendant  was  liable  as  for  a  breach  of  warranty  that  the  direc- 
tors had  power  under  the  circumstances  to  issue  a  debenture  which  should  be 
valid  and  binding  npon  the  company  ;  and  that  the  plaintiff  was  entitled  to  re- 
cover as  against  him  the  500/.,  together  with  interest  by  way  of  damages. 

Action  to  recover  500?.  and  interest  from  the  Ist  of  April, 
1865,  the  500<.  being  the  amount  of  a  check  paid  by  the  de- 
ceased Walter  Weeks  for  a  debenture  issued  to  him  under  the 
circumstances  hercijiafter  stated.  The  cause  cume  on  for  trial 
before  Bovill,  C.J.,  at  the  sittings  in  London  after  Hilary  Terra, 
1871,  when  a  verdict  was  by  direction  of  the  judge  found  for 
the  plaintiff  for  the  damages  in  the* declaration,  subject  to  the 
opinion  of  the  court  npon  the  following  case  stated  without 
pleadings : 

1.  The  plaintiff  is  the  executor  of  Walter  Weeks,  who  died 
on  September  12th,  1864,  having  by  his  will  appointed  the 
l)laintiff  his  sole  executor.  The  will  was  duly  proved  in  the  dis- 
428]  trict  *rcgistry  by  the  plaintiff  as  executor  on  the  8d  of 
December,  1864.  The  defendant  was  from  the  year  1860  to 
1867  one  of  the  directoi-s  of  the  Carmarthen  and  Cardigan  Rail- 
way Company,  a  company  incorpoi'ated  by  an  act  of  17  &  18 
Vict.  c.  ccxviii. 

2.  By  that  act  (s.  9)  the  company  were  authorized  to  construct 
and  maintain  a  railway  from  the  South  Wales  Eailway  at  or 
near  Carmarthen  to  Newcastle  Emlyn,  with  a  view  of  its  being 
thereafter  extended  to  the  town  and  harbor  of  Cardigan,  and 
wore  impowered  to  raise  for  that  purpose  a  capital  of  300,000/. 
by  shares  and  of  80,000/.  by  bond  or  mortgage. 

3.  By  an  act  of  19  &  20  Vict.  c.  Ixviii,  to  enable  the  company 
to  make  a  deviation  of  a  portion  of  their  line  of  railway  and  to 
abandon  parts  thereof,  and  to  grant  further  powers  to  the  com- 
pany, and  for  other  purposes,  it  was  by  s.  26  enacted  as  follows  : 
*'  And  whereas  there  will  be  a  saving  to  the  company  by  the 
substitution  of  the  works  by  this  act  authorized  for  the  works 
originally  authorized,  and  the  present  capital  of  the  company 
may  therefore  be  reduced  :  Be  it  enacted  that  theoapital  of  thV 
company  shall  be  200,000/.  instead  of  300,000/.  as  prescribed  by 
the  firstly  recited  act,  and  the  powers  of  borrowing  given  to 
the  company  by  that  act  shall  .be  reduced  from  80,000/:  to 
60,000/.,  and  shall  be  exercisable  as  soon  as  the  said  sum  of 
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200,000t  has  been  subscribed  and  one-half  thereof  has  been 
paid  np." 

4.  Early  iu  August,  1864,  a  resolution  was  passed  by  the 
hoard  of  directors  of  the  railway  company  that  the  following  ad- 
vertisement should  be  inserted  in  the  Times  and  other  daily 
newspapers,  and  the  same  was  accordingly  inserted : 

"  Loans  on  mortga^  debentures. 
'*  Five  per  cent  interest.  The  directors  of  the  Carmarthen  and  Cardigan  Rail- 
way Company  are  prepared  to  receive  proposals  for  loans  on  mortgage  deben- 
tares,  for  three,  five,  or  seven  years,  in  sums  of  100^.  and  hpwards,  bearing 
interest  at  the  rate  of  5  per  cent  per  annum,  payable  half-yearly,  to  replace  loans 
falling  dne."  (Signed  by  the  secretary). 

At  the  time  this  advertiseuiftnt  was  published,  the  company 
had  issued  debentures  to  the  amount  of  60,0002.,  being  the  full 
amouut  which  they  were  by  their  acts  of  parliament  authorized 
to  issue ;  and  the  whole  of  the  said  60,000i.  worth  of  deben- 
tures were  then  outstanding  against  the  company.  The  money 
proposed  to  be  raised  by  the  loans  so  advertised  for  was  in- 
♦tended  to  be  applied  by  the  directors  in  discharge  of  an  [429 
equal  amount  due  on  the  debentures  oiiginally  issued  to  raise 
the  60,000/. 

5.  On  the  10th  of  August,  1864,  Walter  Weeks,  having  seen 
t]je  advertisement,  wrote  and  sent  to  the  company  a  letter 
which  was  lost,  and  the  contents  of  which  could  not  be  ascer- 
tained, except  so  far  as  they  were  to  be  inferred  from  the 
answer  thereto,  which  was  as  follows  : 

"  llth  August,  1864. 
"  Sir  —  In  tlie  absence  of  our  secretary,  I  beg  to  accept  your  offer  for  loan  of 
50(K.  on  the  mortgage  debentures  of  the  company,  on  the  terms  contained  in 
yoar letter;  and  on  hearing  from  you  the  mortgage  will  be  proposed  at  the  next 
meeting  of  the  directors.  Any  information  you  may  require  I  shall  be  happj  to 
afibrdyou.  (Signed)        Fred.  Edwards,  accountant." 

6.  On  the  16th  of  August,  1864,  a  meeting  of  the  directors 
of  the  company  waa  held ;  and  the  following  is  an  extract  from 
their  minute-book.  The  J.  L,  Propert  in  the  extract  mentioned 
is  the  defendant  in  this  action ;  and  among  the  applications 
there  mentioned  to  have  been  laid  by  the  secretary  on  the  table 
was  that  from  Walter  Weeks : 

"At  a  meeting  of  the  directors  of  the  Carmarthen  and  Cardigan  Kailway 
Company  held  at  the  offices  of  the  company,  No.  4,  Chatham  Place.  Black  frinrn, 
liondon,  on  Tuesday,  August  16th,  18G4 — Present,  John  Propert,  in  the  cliair, 
J.  L.  Propert,  Samuel  Crosse — the  secretary  reported  that  he  had  inserted  adver- 
tifiements  in  all  the  leading  London  and  railway  papers  for  the  purpose  of  obtain- 
ing leans  on  mort)p^af^  debentures  to  replace  bonds  now  falling  due ;  and  iUf 
secretary  laid  upon  the  table  the  applications  he  had  received  in  reply  to  thum." 

7.  On  the  day  it  bears  date,  Owen  Bowen,  the  secretary  of 
the* company,  with  the  authority  and  by  the  direction  of  the 
directors,  wrote  and  sent  to  Walter  Weeks,  the  following  letter : 
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"  27th  August,  18W. 
"  Sir — In  reply  to  your  application  to  lend  500^.  on  the  debentures  of  this 
company,  I  beg  to  inform  you  that  your  proposal  has  been  accepted ;  and,  when 
you  are  prepared  with  the'money,  the  debenture  will  be  issued  to  you." 

8.  After  the  receipt  of  tins  letter,  Walter  Weeks,  on  the  29th 
of  August,  1864,  sent  by  post  to  the  directors  of  the  company 
his  check  for  500^. 

9.  After  the  receipt  of  the  check,  a  meeting  of  the  directors 
of  the  company  was  held ;  and  the  following  is  an  extract  from 
their  minute-book : 

430]  *"  At  a  meetinjf  of  the  directors  of  the  Carmarthen  and  Cardigan  Railway 
Company  held  at  tlie  bfficea  of  the  company,  No.  4,  Chatham  Place,  Blackfriars, 
London,  on  Tuesday,  tlxe  30th  of  August,  1864 — Present,  John  Propert,  in  the 
cliair,  Samuel  Crosse,  J.  L.  Propert  —  the  secretary  laid  upon  the  tahle  the  letters 
that  had  been  received  in  answer  to  the  advertisements  in  the  papers,  and  a 
check  for  500^.  received  from  Mr.  Walter  Weeks,  for  which  he  requests  that  a 
debenture  be  issued  to  him. 

"  Proposed  by  Mr.  Croae,  seconded  by  Mr.  J.  L.  Propert; 

*'  Resolved,  That  Mr.  Holden  be  requested  to  transfer  a  debenture-bond  for  500?. 
to  Mr.  Walter  Weeks  in  due  course,  and  that  the  check  for  500^.  be  paid  to  Mr. 
llolden,  and  that  on  the  1st  of  October  such  bond  be  exchanged  for  a  nevr  one  for 
the  like  amount  having  seven  years  to  run." 

The  check  was  in  pursuance  of  such  resolution  paid  to  Holden 
and  passed  by  him  through  his  bankers,  and  was  paid  by  the 
bankers  of  Walter  Weeks  on  the  2d  of  September,  1864. 

10.  The  Mr.  Holden  in  par.  9  mentioned  was  the  contractor 
for  tlie  making  of  the  railway.  Previously  to  and  on  the  10th 
of  March,  1863,  he  held  seven  original  debentures  of  the  com- 
pany for  500^.  each,  numbered  40,  41,  42,  43,  44,  45,  and  46, 
which  had  been  issued  by  the  company  to  him.  On  that  day  he 
deposited  these  debentures  and  three  Lloyd's  bonds  of  the  same 
company  for  500i.  each,  with  theRoyal  Naval  and  Military  Assur- 
ance Society,  as  security  for  5000i.  lent  to  him  by  that  society. 
These  debentures  were  at  or  shortly  after  that  time,  and  before 
August,  1864,  duly  transferred  by  Holden  to  the  said  society 
or  their  trustees;  and  at  the  date  of  the  resolution  mentioned 
in  par.  9  the  said  seven  debentures  were  registered  in  the  names 
of  such  transferees.  Mr.  Holden,  in  August,  1864,  and  thence- 
forward was  not  the  registered  holder  of  any  debenture-bond 
of  the  company  which  had  been  issued  by  them  within  the 
jKHvers  conferred  on  them  by  their  acts  of  parliament.  He  was, 
as  mentioned  in  par.  9,  requested  to  transfer  a  debenture  of  the 
company  for  500i.  to  Walter  Weeks,  in  order  that  Weeks  might 
hold  the  same  until  a  new-  debenture  for  500^.  was  issued  hv 
the  company  and  delivered  to  him.  Holden  did  not,  although 
he  retained  the  check  and  applied  the  same  to  his  own  purposes, 
transfer  a  debenture  to  Walter  Weeks,  or  to  the  plaintiif,  his 
executor. 

11.  Between  the  30th  of  August  and  the  27th  of  September, 
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1864,  "Walter  "Weeks  had  written  to  the  directors  of  the  company 
a  letter  which  is  lost  and  the  exact  contents  of  which  cannot  be 
♦ascertained;  and  on  or  about  the  27th  of  September,  [431 
1864,  the  accountant  of  the  company  sent  him  the  following 
answer  : 

"  September  27th,  1864. 
"Sir  —  In  reply  to  your  letter  of  the  2Cth  instant,  the  reason  you  have  not 
received  the  debenture  is,  that  ive  have  had  no  board  meeting  since ;  but  it  shall 
be  forward^  as  soon  as  possible." 

12.  On  the  5th  of  October,  1864,  a  board  meeting  of  the  di- 
rectors of  the  company  was  held ;  and  the  following  is  an  extract 
from  the  minute  book.  The  J.^L.  Propert  in  that  extract  men- 
tioned is  the  defendant  in  this  action  : 

"  At  a  meeting  of  the  directors  of  the  Carmarthen  and  Cardigan  Railway  Com- 
pany held  at  the  offices  of  the  company  No.  4,  Chatham  Place,  Blackfriars, 
liondon,  on  Wednesday,  October  5th,  1864  —  Present,  John  Propert,  in  the  chair, 
J.  L.  Propert,  Samuel  Crosse;  • 

"  Proposed  by  Mr.  J.  L.  Propert,  seconded  by  Mr.  Crosse, 

'*  Reavlved,  that  there  be  now  issued  and  sealed  with  the  company*s  seal  a  de- 
benture bond  in  favor  of  Walter  Weeks,  such  bond  bearing  date  from  the  first 
of  October  instant,  and  payable  in  seven  years." 

13.  At  the  said  board  meeting  the  following  debenture  bond, 
sealed  with  the  seal  of  the  company,  was  in  pursuance  of  the 
resolution  in  par.  12  mentioned  issued  and  sent  to  the  address 
of  Walter  Weeks.  The  bond  was  signed  by  the  defendant,  as  a 
director,  and  by  Owen  Bowen  as  secretary  of  the  company,  and 
the  seal  of  the  company  was  thereto  affixed  : 

"  Carmarthen  and  Cardi^n  Railway  Company. 
"  Mortgage  Deed,  50(W. 

"  (Loan  under  the  Carmarthen  and  Cardigan  Railway  (Deviation)  Act,  1856. 

"  No.  1.    Period,  seven  years. 

"  By  virtue  of  the  Carmarthen  and  Cardigan  Railway  (Deviation)  Act,  1856, 

"  We,  the  Carmarthen  and  Cardigan  Railway  Company,  in  consideration  of  the 
Bom  of  50(W.  paid  to  us  by  Walter  Weeks,  of,  &c.,  do  assign  unto  the  said  Walter 
Weeks,  his  executors,  administrators,  and  assigns,  the  undertaking  of  the  ilar- 
marihen  and  Cardigan  Railway,  and  all  the  tolls  and  sums  of  money  arising  by 
virtue  of  the  said  act,  and  all  the  estate,  right,  title,  and  interest  of*  the  company 
in  the  same.  To  hold  unto  the  said  Walter  Weeks,  his  executors,  administrators, 
and'assiig^s,  until  the  said  sum  of  500^.,  together  with  interest  for  the  same  at 
the  late  of  5/.  for  every  100/.  by  the  year,  be  satisfied.  The  principal  sum  to  be 
repaid  on  the  1st  day  of  October,  1871. 

**  Given  under  our  conmion  seal  this  5th  day  of  October,  1864. 

There  were  annexed  to  the  said  debenture  bond  coupons  in 
the  usual  form  for  the  half-yearly  payments  of  interest  thereon 
at  St.  per  cent  per  annum. 

*14.  The  said  debenture  bond  was  received  at  the  ad-[432 
^Iress  of  Walter  Weeks  by  the  plaintiff",  his  executor,  who  by 
letter  informed  the  secretary  of  the  company  of  the  death  of 
Walter  Weeks ;  and  on  or  about  the  15th  of  October,  1864,  the 
^^luintiff  vvrote  a  letter  to  the  secretary  of  the  company,  and  re- 
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ceived  in  reply  thereto  the  following  letter  enclosing  the  check 
therein  mentioned : 

"  Carmartlien  and  Cardigan  Railway  Company, 
"  No.  4  Chatham  Place,  Blackfriars. 

"  London,  17th  October.  1864. 
"  Sir  — I  am  in  receipt  of  your  letter  of  the  17th  instant,  and  in  accordance  witU 
your  request  now  forward  you  check  21.  Ss.  10(f.,  bein^  the  interest  from  29tb 
August  to  30th  September  on  500/.,  the  receipt  of  which  please  acknowledge  in 
due  course.  "  Owen  Bo  wen." 

15.  Neither  Walter  Weeks  in  his  life  lime  nor  the  plaintiff 
after  bis  decease  had  any  notice  or  knowledge  in  fact  of  any  of 
the  circumstances  attending  the  issue  or  origin  of  the  said  de- 
l)enture  bond,  other  than  as  hereby  expressly  appears.  The 
j)Iaintiff  in  due  course  presented  and  received  the  amount  of  the 
first  coupon  for  the  half-year's  interest  on  the  said  debenture 
due  April  1st,  1866.  But,  on  the  subsequent  coupon  being  pre- 
sented for  payment  in  October  of  that  year,  it  was  not  paid ; 
and  the  plaintiff,  in  reply  to  an  application  by  him  for  such  pay- 

•  ment,  received  from  the  then  secretary  of  the  company  a  letter 
of  which  the  following  is  a  copy : 

"  Carmarthen  and  Cardigan  Railway  Company, 
"  No.  4  Chatham  Place,  Blackfriars, 

"  London,  16th  October,  1865. 
"  Sir  —  In  reply  to  yours  of  the  18th  instant  regarding  the  non-payment  of  de- 
benture coupon,  I  beg  to  say  that  the  company  has  at  present  no  funds,  and  the 
line  is  in  the  possession  of  the  Court  of  Chancery.  The  present  directors  are 
making  an  investigation  into  the  affairs  of  the  company  ;  and  until  such  is  finished 
1  cannot  say  what  course  will  be  pursued.  In  the  meantime  I  beg  the  favor  of 
your  refraining  from  legal  proceedings,  as  nothing  can  be  gained  by  resorting  to 
such.  *'  Frederick  Edwards,  SecreUry." 

16.  A  suit  was  instituted  against  the  company  in  October, 
1864,  by  one  Fountaine,  by  the  decree  in*  which,  dated  the  14th 
of  February,  1868,  the  above-mentioned  debenture  of  the  5th 
oii October,  1864,  was  declared  void,  as  being  for  a  sum  in  ex- 
cess of  the  borrowing  powers  of  the  company,  which  had  at  the 
433]  time  when  *the  same  was  issued  been  fully  exercised  :  see 
Fountaine  y.  Carmarthen  By,  Go.  (*). 

The  question  for  the  opinion  of  the  court  was  whether  the 
plaintiff"  was,  as  executor  of  Walter  Weeks,  entitled  to  recover 
against  the  defendant  the  said  sum  of  500^.  and  interest  thereon, 
or  either  of  the  said  sums.  No  question  of  non-joinder  was  to 
be  raised. 

KingdovL^  Q.O.  {Philbrick  with  him),  for  the  plainliffl  The 
power  of  the  company  to  borrow  money  on  debentures  was  by 
the  last  special  act  limited  to  60,000^.,  and  that  limit  had  already 
been  reached  at  the  time  the  transaction  in  question  took  place ; 
and  it  was  upon  that  ground  that  the  debenture  was  held  void 
by  Page  Wood,  V.C.,  in  Fomtain^s  Case  (»).    The  500f.  ob- 

O  Law  Rep.,  5  Bq.,  316. 
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tained  from  Walter  WeeiJcs  by  the  defendant,  aa  a  director  of 
the  company,  having  been  so  obtained  upon  the  faith  of  a  re- 
presentation by  him  that  the  company  had  power  under  the  act 
to  issue  a  valid  debenture,  when  he  must  or  ought  to  have 
known  that  they  had  no  such  power,  the  plaintift*  is  entitled  to 
recover  it  back,  upon  the  principle  laid  down  in  that  class  of 
cases  of  which  Uichardson  v.  Williamson  (*)  is  the  latest. 

Manistyy  Q.C.  (i?.  E.  Turner  with  him),  for  the  defendant. 
Under  the  circumstances  stated  in  this  case,  the  defendant  has 
incurred  no  personal  liability ;  or,  at  all  events,  the  plaintiff  can 
ouly  he  entitled  to  nominal  damages.  The  defendant  has  been 
guilty  of  no  fraud,  nor  of  any  misrepresentation  of  fact.  The 
debenture  being  a  nullity,  the  plaintiff  is  in  no  worse  position 
tlian  he  would  have  been  in  if  no  debenture  at  all  had  been 
given  to  him;  in  which  case  he  would  have  had  his  remedy 
against  the  company,  either  by  an  action  for  money  had  and 
received,  or  b}'  a  special  action  or  a  bill  in  equity.  If  he  had 
received  a  valid  debenture,  it  is  clear  that  he  would  only  have 
had  the  security  of  the  company.  The  defendant  never  could 
have  been  personally  liable.  The  company  had  power  to  bor- 
row money  for  the  purpose  of  paying  off  the  60,000^.  debenture 
stock;  and  the  directors  bona  Jide  intended  to  exercise  that 
power.  The  case  of  Richardson  v.  Williamson  (*)  bears  no  re- 
semblance to  this  case.  There,  the  *directors  had  no  [434 
power  to  borrow  money  at  all,  not  having  made  a  rule  to  au- 
thorize them  to  do  so.  Ilere,  the  directors  had  a  right  to  bor- 
row money  for  the  purpose  of  paying  off  the  old  debentures ; 
and  Weeks  knew  the  purpose  for  which  the  monejr  was  wanted. 

[HoNYMAN,  J.  The  consent  of  a  general  meetmg  would  be 
necessary  to  a  re-borrowing  for  the  purpose  of  paying  off*  former 
debentures;  8  &  9  Vict.  c.  16,  s.  39.  Does  not  the  defendant 
here  impliedly  warrant  that  the  debenture  which  he  purported 
to  issue  was  being  issued  under  the  powers  of  the  special  act  ? 
The  advertisement  holds  out  the  inducement  of  a  debenture 
which  will  be  binding  on  the  company.] 

By  8.  100  of  the  general  act  the  directors  are  relieved  from? 
personal  liability  for  anything  6ona  ^e  done  by  them  on  be- 
half of  the  company.  The  plamtiff 's  only  remedy  is  against  the 
company  :  Beaitie  v.  Lord  Ebury  (^). 

[Keating,  J.  If  they  had  got  A  500?.  debenture  from  Holden, 
the  directors  might,  no  doubt,  have  lawfully  issued  a  fresh  de- 
benture for  that  amount  and  handed  it  to  Weeks.] 

The  30  &  31  Vict.  c.  127,  s.  26  (Railway  Companies  Act,  1867) 
enacts  that  "  money  borrowed  by  a  company  for  the  purpose  of 
paying  off,  and  duly  applied  in  paying  off,  bonds  or  mortgages 

(0  Law  K©p..  6  Q.B..  370.  O  Law  Bep..  7  Ch.,  777. 
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e  company  given  or  made  iind»r  the  statutory  powers  of 

[>mpany,  shnll,  bo  f^r  as  the  samo  is  so  applied,  be  deemed 

y  borrowed  within  and  not  in  esceaa  of  such  statutory 

rs." 

ONTMAN,  J.     If  your  argument  be  correct  that  euactnient 

[uite  unnecessary. 

igdon,  Q.C.     The  30  k  31  Vict.  c.  127  passed  three  years 

the  transaction  in  question.] 

e  mischief  to  be  provided  against  was  tlie  company's  hiiv- 

permanentborrowed  capital  exceeding  the  statutory  liiiiir. 
ngdon,  Q.C,  in  reply.  The  argument  that  Weeks  wonUI 
a  right  to  sue  the  company  eitner  for  money  had  and  iv- 
d,  or  by  special  action,  or  by  bill  in  equity,  is  altogethL-r 
lacy.  The  company  having  exhausted  their  boriowinsr 
ra,  but  wishing  to  have  them  re-created  by  a  re-issiie  of 
debentures,  the  course  they  took  was  tliis,  —  the  directors 
I  assumed  the  responsibility  *of  doing  that  which  as  a  com- 
they  had  no  right  to  do.  They, — the  director*,  not  the 
any, — advertise  for  loans  upon  debenture.  The  company 
lot  in  a  situation  to  issue  debentures.  The  proper  course 
1  have  been  to  have  waited  until  the  outstanding  deben- 
fell  due,  and  then  to  have  bought  up  the  old  ones  and 
1  new.  "What  they  did  was  no  compliance  with  the  bar- 
between  the  directors  and  Weeks,  They  had  no  power  to 
the  company  by  any  such  transaction.  Even  under  30  & 
ict.  c.  127,  the  money  must  be  borrowed  for  the  purpose 
Bed,  and  duly  applied  to  that  purpose.  The  defendant  has 
y  been  guilty  of  a  breach  of  his  warranty, 
ATIKO,  J,     The  question  is  whether  the  plaintiff  can  re- 

from  the  directors  personally  (for,  the  argument  is  the 

as  if  all  the  directors  were  sued)  the  SOOi,  paid  by  Walter 
£S  in  bis  life  time  under  the  advertisement  issued  by  the 
tors  ii)  August,  1864.  Tliat  advertisement  was  beaded 
ins  on  mortgage  debentures;"  and  then  it  goes  on,  "  The 
tors  of  the  Carmarthen  and  Cardigan  Railway  Company 
repared  to  receive  proposals  for  loans  on  mortgage  deben- 
for  three,  five,  or  seven  years,  in  sums  of  100?.  and  upwards, 
ng  interest  at  the  rate  of  5  per  cent  per  annum,  payable  hall- 
)',  to  replace  loans  falling  due."  The  advertisement  is  not 
tssed  to  directors  of  companies,  but  to  all  the  world;  and 

is  no  reason  to  suppose  that  Weeks  would  have  assumed 
le  was  lending  his  money  to  a  company  which  had  ex- 
ed  its  borrowing  powers.  lie  writes  to  offer  a  loan  of  500t 
the  footing  of  that  advertisement.  He  is  told  that  his  otter 
lepted.  On  the  27th  of  August  he  receives  a  letter  in  these 
s,  signed  by  the  secretary,  "  In  reply  to  your  application  to 
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lend  &QOL  on  the  debentures  of  thia  company,  I  beg  to  inform 

I  you  that  your  proposal  has  been  accepted ;  and,  when  you  are 
prepared  with  the  money,  the  debenture  will  be  issued  to  you." 
That  letter  was  written  in  pursuance  of  a  resolution  of  the  direc- 
tors (one  of  whom  was  the  defendant)  of  the  16th  of  August ; 
and  it  appears  to  me  to  be  a  statement. made  by  the  authority  of 
the  directors  and  each  of  them  to  the  lender  that,  if  he  will  lend 
them  500?.,  they  will  issue  to  him  a  binding  debenture  of  the 
company  *for  that  sum,  and  amounts  to  a  warranty  that  [436 
they  the  directors  had  power  to  do  so.  At  that  time  it  is  clear 
that  they  had  no  such  authority.  They  expected  to  have  power 
to  do  so  at  a  future  time ;  but  they  had  none  at  the  time :  and 
the  money  was  advanced  upon  the  faith  of  their  assertion  that 
they  had  it  then.  They  had  no  authority  whatever  from  the 
company  to  act  as  they  did.  Having  given  that  assurance,  and 
baviag  received  the  check  for  bOOL  from  Walter  Weeks,  the 

i  ^  present  defendant  sent  the  check  to  a  person  named  Ilolden, 
who  was  the  contractor  for  making  the  railway,  and  who  form- 
erly was  the  holder  of  seven  debentures  of  the  company  for  600?. 
each,  but  which  he  had  parted  with  more  than  twelve  months 
before  to  an  insurance  company,  the  transfer  having  been  regis- 
tered* in  the  books  of  the  defendant's  company.     The  check 

I  having  been  sent  to  Holden  with  a  direction  to  him  to  send  a 
debenture  to  Weeks,  Holden,  not  having  a  debenture  to  send, 
puts  the  money  in  his  pocket.  In  October,  1864,  a  debenture 
for  600?.,  signed  by  the  defendant  as  director,  pursuant  to  a  re- 
solution passed  at  a  meeting  of  the  5th  of  that  month,  was  sent 
to  Walter  Weeks's  address,  and  was  received  by  the  plaintiff, 
his  executor.  So  far  as  binding  the  company  is  concerned,  that 
document  was  mere  waste  paper.  The  directors  had  no  power 
to  issue  it,  and  it  was  afterwards  held  by  the  Court  of  Chancery 
to  be  absolutely  and  ab  initio  void  (^).  The  question  now  is, 
whether  the  plaintiff  can  make  the  directors  responsible  person- 
ally on  their  warranty  that  they  had  the  authority  which  they 
did  not  in  fact  possess.  Mr.  Manisty  has  argued  that,  assum- 
ing the  debenture  to  be  void  ab  initio^  the  money  has  been  re- 
ceived by  the  company  and  they  are  liable  for  it,  and  therefore 
the  plaintiff  has  sustained  no  damage.  The  liability  of  the 
company  will  depend  upon  whether  or  not  the  directors  had  the 
authority  of  the  company  to  do  what  they  have  done.  It  ap- 
pears to  me  that  they  had  no  such  authority.  They  might  have 
considered,  when   they  issued  the  advertisement,  which   was 

I  before  the  passing  of  the  30  &  31  Vict.  c.  127,  ^hat  they  were 
authorized  to  borrow  money  for  the  purpose  of  paying  off  bonds 
falling  due.     But  they  held  themselves  out  as  competent  to  take 

I  0)  FatmUUne  v.  Cfarmarthen  By.  Co.,  Law  Rep.,  5  Eq.,  316. 
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up  this  money  from  Weeks  upon  the  secarity  of  the  debenture, 
when  they  had  no  such  authority.  Their  warranty  consequently, 
437]  is  broken  *and  they  are  personally  liable;  and  the  plain t- 
iff  is  entitled  to  recover. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  I  entertain  no 
doubt  whatever  that  the  defendant,  who  assumed  to  issue  the 
debenture  in  question  as  a  valid  and  binding  security,  wai? 
guilty  of  a  breach  of  warranty.  Some  cases  have  been  referred 
to.  Willes,  J.,  delivering  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  in  Collen  v.  Wright  (*),  says  :  ^''I  am  of  opiii- 

•  ion  that  a  person  who  induces  another  to  contract  with  him  as 
the  agent  of  a  third  party,  by  an  unqualified  assertion  of  his 
being  authorized  to  act  as  such  agent,  is  answerable  to  the  per- 
son who  so  contracts  for  any  damages  which  he  may  sustain  by 
reason  of  the  assertion  of  authority  being  untrue.  This  is  not 
the  case  of  a  bare  misstatement  by  a  person  not  bound  by  any 
duty  to  give  information.  The  fact  that  the  professed  agent 
honestly  thinks  he  has  authority  affects  the  moral  character  of 
his  act;  but  his  moral  innocence,  so  far  as  the  person  whom 
he  has  induced  to  contract  is  concerned,  in  no  way  aids  such 
person  or  alleviates  the  inconvenience  and  damage  which  Ik* 
sustains.  The  obligation  arising  in  such  a  case  is  well  expressed 
by  saying  that  a  person  professing  to  contract  as  agent  for  ano- 

.  ther,  impliedly,  if  not  expressly,  undertakes  to  or  promises  tlie 
person  who  enters  into  such  contract  upon  the  faith  of  the  pro- 
fessed agent  being  duly  authorized,  that  the  authority  which  he 
professes  to  have  does  in  point  of  fact  exist."  That  is  followed 
by  Richardson  v,  Williamson  Q ;  and  I  do  not  think  that  that 
rule  is  at  all  interfered  with  hy  Beatliev.  Lord  Ebury  (*).  No 
doubt,  expressions  are  to  be  found  in  the  judgment  of  Lord 
Justice  Mellish  in  that  case  which  might  at  first  sight  induce 
one  to  suppose  that  he  considers  the  rule  to  be  applicable  only 
where  there  is  actual  misrepresentation.  But,  when  looked  at 
more  closely,  it  will  be  found  that  what  he  means  to  say  is,  that, 
if  the  representation  is  not  a  representation  of  fact,  but  of  law, 
the  rule  as  to  warranty  does  not  apply.  It  is  not  necessary  that 
the  want  of  authority  should  ftven  be  known  to  the  supposed 
agent.  What  he  means  is  this, —  if  one  says,  "lam  author- 
ized by  warrant  of  attorney  to  act  for  A.  B. ;  and  here  it 
438]  *is ;"  and  it  should  turn  out  that  the  instrument  contains 
no  such  authority;  in  that  case  the  rule  does  not  apply.  Re- 
ferring to  CoUen  v..  Wright  (^),  he  says, — "  There,  it  is  perfectly 
plain  that  the  defendant  had  made  a  misrepresentation  in  point 

^*  >                    (')  8  E.  &  B.,  647,  at  p.  657 ;  27  L.  J.  {*)  7  E.  &  B.,  701 ;  26  L.  J.  (Q.B.1l 

,'Q.B.),215.  147 ;  in  error,8  E,  &B.,  647 ;  27  L;  J,  (Q. 

(*)  Law  Rep.,  6  Q.  B. ,  276.  B.)*  815. 
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of  fact/'    He  then  refers  to  Hicliardson  v.  Williamson  {^),  upon 
which  he  observes, —  "  There,  the  plaintiff  lent  70L  to  a  build- 
ing society,  and  received  a  receipt  sis^ned  by  the  defendants  as 
two  of  the  directors  certifying  thatlhe  money  had  been  lent; 
and  then  it  turned  out  that  in  point  of  law  they  had  no  power 
to  borrow  money.     But  then,  their  power  to  borrow  money  de- 
pended upon  whether  they  had  made  a  rule  to  borrow  money, 
because  a  benefit  building  society  may  receive  money,  at  any 
rate  to  a  certain  amount,  on  deposit,  if  it  has  a  rule  enabling  it 
80  to  receive  money.     Therefore  that  was  taken  as  a  representa- 
tion by  the  directors  that  they  had  such  a  rule,  and  that  the 
borrowing  was  within  the  rule,  when  in  point  of  fact  there  was 
no  such  rule  at  all/'    He  then  refers  to  Cherry  v.  Colonial  Bank 
of  Australasia  ('),  and  goes  on  (') :  "  Now,  although  I  have 
found  no  case  at  law,  there  is  a  case  in  equity  which  clearly 
shows  that  the  rule  in  this  court  is  that  a  person  cannot  be 
made  liable  for  making  a  misrepresentation  unless  it  is  a  mis- 
representation in  point  of  fact,  and  not  merely  in  point  of  law. 
I  think  anybody  would  be  startled  if  it  was  said  that  if  you 
asked  somebody  what  was  the  law  upon  a  particular  point,  and 
he  gave  you  his  opinion  as  to  what  the  law  was,  and  you  acted 
upon  it  and  altered  your  position,  a  bill  could  be  maintained 
against  him  to  make  good  the  representation,  if  his  opinion 
turned  out  to  be  wrong. 

The  case  I  refer  to  is  Rashdall  v.  Ford*'  {*).  After  reading 
the  head  note  of  that  case,  he  proceeds :  "  Now,  in  that  case,  as 
fur  as  regards  there  being  a  representation  that  they  had  power 
to  bind  the  company,  there  was  as  direct  a  representation  as 
could  possibly  be  conceived.  The  plaintiff  offered  to  lend  mo- 
ney to  the  company,  and  the  company  said,  we  will  give  you  a 
Lloyd's  bond  as  security,  and  they  gave  him  a  Lloyd's  bond  as 
security.  According  to  the  authorities,  that  was  a  representa- 
tion that  they  had  *power  to  bind  the  company  by  a  [439 
Lloyd's  bond,  but  because  as  a  matter  of  law  a  Lloyd's  bond  is 
not  a  good  instrument  binding  upon  the  company  when  it  is 
given  for  money  borrowed,  and  as  it  was  as  much  the  business 
of  the  plaintiff  as  of  the  directors  to  know  what  the  law  was,  it 
was  held  that  no  suit  could  be  maintained."  Taking  the  whole 
of  that  together,  it  amounts  to  this,  that  a  misrepresentation  as 
to  a  matter  of  law,  which  every  man  is  supposed  to  know, 
gives  no  cause  of  artion.-  In  that  I  fully  agree.  Here,  how- 
ever, the  defendant,  knowing  that  the  power  of  borrowing 
Tuoney  upon  debentures  had  been  fully  exercised  by  this 
company,  a  fact  which  was  unknown  to  the  person  with  whom 

(>)  Law  Rep.,  6  Q.  B.,  276.  (")  Law  Rep.,  7  Ch.  at  p.  803. 

0  Uw  Bep.,  3  P.  a,  24.  (*)  Law  Rep.,  ?  Eq.,  750. 
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he  was  dealing, —  represented  that  the  directors  had  power  to 
issue  debentures  so  as  to  bind  the  company.  I  think,  therefore, 
that  the  defendant  was  guilty  of  a  breach  of  warranty.  But  it 
was  insisted  that  the  plaintiff  could  only  be  entitled  to  nominal 
damages,  because,  if  the  'company  were  insolvent,  the  deben- 
ture would  be  valueless,  and  Mr.  Weeks  would  sustain  no 
damage  from  not  getting  it;  and  if  solvent,  he  would  have 
his  remedy  against  them.  If  Mr.  Manisty  could  have  made 
out  his  last  proposition,  I  should  have  thought  that  might  be 
so.  But  I  think  it  lay  upon  the  defendant,  who  says  that 
the  plaintiff  has  a  remedy  against  the  company,  to  satisfy  us 
that  the  fact  is  so;  and  he  has  failed  to  satisfy  me  that  either 
Walter  Weeks  or  his  executor  could  have  had  any  remedy 
against  the  company  for  the  sum  advanced.  The  authority 
given  to  the  company  by  s.  9  of  their  act  of  incorporation, 
17  &  18  Vict.  c.  ccxviii,  was,  to  raise  a  capital  of  300,000i.,  and 
to  borrow  80,000/.  more  on  bond  and  mortgage.  By  the  sub- 
sequent act  of  19  &  20  Vict.  c.  Ixviii,  the  capital  was  reduced 
to  200,000/.,  and  the  borrowing  power  to  60,000?.,  and  that 
power  had  been  exercised  to  its  full  extent.  Mr.  Manisty  was 
driven  to  contend  that,  admitting  that  they  could  riot  borrow 
more  money  on  debentures,  they  were  still  at  liberty  to  receive 
money  on  aeposit  upon  the  terms  that  they  should  pay  off  some 
of  the  outstanding  debentures  and  then  issue  new  ones.  By  s. 
38  of  the  general  act  (8  &  9  Vict.  c.  16),  the  company,  if  autho- 
rized by  their  special  act  to  borrow  money  on  mortgage  or  bond, 
may  borrow  f  such  sums  of  money  as  shall  from  time  to  time 
by  an  order  of  a  general  meeting  of  the  company  be  authorized 
410]  *to  be  borrowed,  not  exceeding  in  the  whole  the  sum  pre- 
scribed by  the  special  act.*'  But  such  power  cannot  be  exer- 
cised unless  the  money  so  borrowed  is  borrowed  upon  the 
security  of  a  mortgage  bond.  Sect.  89  provides  that,  "  if,  after 
having  borrowed  any  part  of  the  money  so  authorized  to  be 
borrowed  on  mortgage  or  bond,  the  company  pay  off  the  same, 
it  shall  be  lawful  for  them  again  to  borrow  the  amount  so  paid 
off,  and  so  from  time  to  time ;  but  such  power  of  reborrowing 
shall  not  be  exercised  without  the  authority  of  a  general  meet- 
ing of  the  company,  unless  the  money  be  so  reborrowed  in 
order  to  pay  off  an  existing  mortgage  or  bond."  That  at  first 
sight  would  seem  to  give  some  sanction  to  Mr.  Manisty's 
argument;  but  its  words  may  be  satisfied  by  a  case  wheVe, 
having  borrowed  part  of  the  sum  authorized,  the  company  are 
desirous  of  paying  it  off;  and  it  certainly  gives  no  sanction  to 
their  exceeding  the  limits  of  their  borrowing  powers.  The  30 
&  31  Vict.  c.  127,  s.  26,  seems  to  confirm  the  view  I  take.  It 
enacts  that  "  money  borrowed  by  a  company  for  the  purpose  of 
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paying  off,  and  duly  applied  in  paying  off,  bonds  or  mortgages 
of  the  company  given  oi*  made  under  the  statutory  powers  of 
the  company,  shall,  so  far  as  the  same  is  so  applied  be  deemed 
money  borrowed  within  and  not  in  excess  of  such  statutory 
powers."  That  act  passed  about  three  years  after  the  transac- 
tion now  in  question;  and  therefore  it  is  only  useful  as  show- 
ing the  intention  of  the  legislature.  I  read  it  as  a  statutory 
declaration  that  if  the  money  is  not  so  applied  it  is  an  offense 
against  both  the  letter  and  the  spirit  of  the  act.  Mr.  Manisty 
has  failed  to  satisfy  ray  mind  that  the  company  are  liable  for 
this  money,  or  to  show  any  ground  upon  which  the  damages 
should  be  cut  down.  I  therefore  think  the  plaintiff  is  entitled 
to  recover  the  500^-  and  interest. 

Keating,  J.  If  it  is  in  our  discretion,  I  think  this  is  a  case  in 
which  the  plaintiff  is  entitled  to  recover  interest  by  way  of 
damages.  Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff:  R,    W.   ChiUs  ^  Batte^iy  for  Liiile^ 
WooUcornbey  ^  Venning^  Devonport, 
Attorney  for  defendant :  -P.  C,  V,  Fike. 


[Law  Reports,  8  Common  Pleas,  441.] 
May  6,  1873. 

♦The  Vkstry  of  Bermondsey,  Appellants;    Johnson,  [441 

Respondent. 

MetropdUi  Local  Management  Amendment  Act,  1863  (25  cfe  26  Vict.  c.  102)  — 
General  Line  of  Building ,  under  8.  75  —  Limitation  of  lime  for  Summongfor  a 
Penalty  or  Forfeiture,  under  s,  107. 

By  a.  75  of  the  Metropolis  Local  Management  Amendment  Act,  1862,'tlie  erec- 
tion, without  the  consent  of  the  Metropolitan  Board  of  Works,  of  any  building, 
etc.,  in  any  street,  etc.,  beyond  the  general  line  of  buildings  is  prohibited,  and  it 
ie  enacted  that  for  any  infringement  of  that  provision  tUe  vestry  or  board  may 
Mmmon  the  offender  before  a  justice,  who  may  order  the  demolition  of  flie 
baildln;^  and  make  an  order  for  costs  ;  and  that,  on  default  by  the  owner,  the 
restry  or  board  may  enter  and  demolish  it.  And  s.  107  enacts  that  "no  }>erson 
shall  be  liable  for  the  payment  of  any  penalty  or  forfeiture  under  the  recited 
acts  or  that  act,  for  any  offense  made  co^^nizable  before  a  justice,  unless  the 
complaint  respecting  such  offense  have  been  male  before  such  justice  within  six 
months  next  after  the  commission  or  discovery  of  such  offense  :" 

JMf.tliat  this  limitation  clause  applies  only  to  the  case  of  pecuniary  penalties 
or  forfeitures,  and  not  to  offenses  under  s.  75. 

Cask  stated  by  a  police-magistrate  under  20  &  21  Vict.  c.  43. 
A  summons  was  taken  out  under  the  Metropolis  Management 
Amendment  Act,  25  and  26  Vict.  c.  102,  s.  75,  charging  that 
Kobert  Johnson,  the  respondent,  did,  in  the  parish  of  Ber- 
mondaey,  unlawtully  erect  a  certain  building  beyond  the  gene- 
ral lire  of  buildings  in  a  street  called  Market  Place,  in  the 
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parish,  without  the  consent  in  writing  of  the  Metropolitan 
Board  of  Works.  The  summons  was  dated  the  29th  of  August, 
1872,  but  it  alleged  no  specific  date  ai  the  time  of  commission 
of  the  alleged  offense.  It  was  proved  that  the  building  in  ques- 
tion was  erected  in  January,  1871 ;  and  there  was  no  evidence 
of  its  coming  formally  to  the  knowledge  of  the  vestry  till  to- 
wards the  end  of  December  in  that  year. 

In  January,  1872,  the  vestry  applied  to  the  superintending 
architect  to  the  Metropolitan  District  Board  of  Works  to  de- 
cide the  general  line  of  buildings,  but  did  not  obtain  his  deci- 
sion till  the  6th  of  June,  1872.     The  magistrate  was  of  opinion 
that  the  general  line  so  decided  by  the  superintending  architect 
was  the  general  line  of  buildings  in  the  street  in  question,  and 
442]  that  the  building  erected  by  the  *defendant  (the  respond- 
ent) was  a  building  within  the  meaning  of  the  act,  and  had 
been  erected  beyond  such  general  line.     But  it  waa  contended 
on  behalf  of  the  defendant  that,  the  building  having  been 
erected  so  far  back  as  January,  1871,  and  having  been  "dis- 
covered "  if  not  before,  at  least  as  far  back  as  December  in  the 
same  year,  more  than  the  six  months  had  elapsed  within  which 
complaint  respecting  such  offense  must  be  made  under  s.  107 
of  the  same  act  in  order  to  make  offending  parties  liable  to  a 
penalty  or  forfeiture  by  order  of  a  justice.   It  was,  on  the  other 
hand,  contended  on  behalf  of  the  vestry  that  the  offense  was 
not  completed  until  the  general  line  of  buildings   had  been 
established  by  the  decision  of  the  superintending  architect,  that 
the  complaint  was  therefore  made  in  time,  and  that  there 
ought  to  be  a  conviction.      The   magistrate,  —  being  much 
guided  by  the  case  of  Brulion  v.  SL  George^  Hanover  Square  (*), 
—  decided  that  lapse  of  time  had  taken  away  the  right  of 
vestry* or  of  the  justice  to  demolish  or  interfere  with  the  build- 
ing forming  the" subject  of  complaint;  and  he  accordingly  dis- 
missed the  summons.     The  question  reserved  for  the  opinion 
of  the  court  was,  whether,  having  regard  to  all  the  circum- 
stances of  the  case,  the  magistrate's  decision  was  right  in  point 
of  law,  or  whether  he  had  jurisdiction  to  hear  and  determine  tbe 
case  on  its  merits. 

WillSy  Q.C.  {Nathan  with  him),  for  t\ie  appellants.  The  first 
question  is  whether  the  limitation  clause,  s.  107,  of  the  25  &  26 
Vict.  c.  102,  applies  at  all  to  a  case  of  this  sort.  The  summons 
was  taken  out  under  s.  75,  which  enacts  that  "  no  building, 
structure,  or  erection  shall,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  be  erected  beyond  the 
general  line  of  buildings  in  any  street,  &c.,  such  general  line 
of  buildings  to  be  decided  by  the  superintending  architect  to 

P)  Law  Rep.,  13  Eq.,  339. 
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the  Metropolitan  Board  of  Works  for  the  time  being."    For 
any  infrlDgement  of  that  provision  the  vestrj  or  local  board 
may  snmmon  the  offender  before  a  magistrate,  who  may  order 
"the  demolition  of  any  such  building  or  erection,"  and  may 
Illlike  an  order  for  costs ;  and  on  default  the  vestry  or  board 
may  enter  and  demolish  the  oflTending  structure,  *and  [443 
may  recover  the  costs  thereby  incurred  "  either  by  action  at 
law  or  in  a  summary  manner  before  a  justice  of  the  peace,  at 
the  option  of  the  vestry  or  board,  in  manner  provided  by  s.  227 
of  18  &  19  Vict.  c.  120,  as  to  the  recovery  of  penalties," —  that 
i;?,  in  the  manner  provided  by  11  &  12  Vict.  c.  43.     The  limita- 
tion clause  which  is  suggested  to  apply  to  this  case  is  s.  107  of 
the  25  &  26  Vict.  c.  102,  which  enacts  that  "  the  233d  section 
of  the  18  &  19  Vict  c.  120  (which  limited  the  time  for  proceed- 
ing to  three  months)  is  hereby  repealed ;  and  in  lieu  thereof  it 
ia  hereby  enacted  that  no  person  shall  be  liable  for  the  payment 
of  any  penalty  or  forfeiture  under  the  recited  acts  or  this  act. 
Of  any  by-law  made  by  virtue  thereof,  for  anjr  oflense  made  cog- 
nizable before  a  justice,  unless  the  complamt  respecting  such 
offtjnse  have  been  made  before  such  justice  within  six  months 
nextaflerthecommissionordiscoveryof  such  offense."  "  Penaltj- 
ur  forfeiture  "  there  evidently  means  a  pecuniary  penalty, — 
something  which  can  be  paid.     That  this  is  the  meaning  is 
.clear  from  s.  105,  which  directs  that  all  penalties  or  forfeitures 
.shall  go  and  be  paid  "  one  half  to  the  informer,  and  the  re- 
mainder to  the  vestry  or  district  board."  In  Brutton  v.  St.  George^ 
U'lnocer  Square  (*),  it  was  held  that  the  six  months  limited  by  s. 
107  for  the  commencement  of  any  proceedings  for  penalties 
under  the  act  begins  to  run  from  the  time  when  the  structure 
is  discovered  to  be  so  far  advanced  as  to  show  the  full  extent 
of  the  projection  complained  of,  and  not  from  the  completion 
of  the  building.     The  circumstances  of  that  case,  however,  are 
very  unlike  those  of  the  present,  though  it  is  true  Malins,  V.C, 
seems  to  treat  the  thing  as  an  offense.     But  it  was  not  necessary 
to  the  decision  of  the  matter  then  before  him  to  decide  this 
point.    It  may  be  that  the  costs  may  not  be  recoverable  :  see 
8.  104. 

[HoNYMAN,  J.  Tour  summons  asks  for  the  demolition  of  the 
bnildiog,  and  costs.] 

**  According  to  Idw."  If  the  law  be  that  the  board  are  dis- 
eniitled  to  costs,  the  only  consequence  will  be  that  they  will 
lose  them.  The  magistrate  may  in  his  discretion  disallow  the 
costs,  by  reason  of  the  delay  in  complaining.  Then,  assuming 
that  the  limitation  clause  does  apply,  the  respondent  was  not 
guilty  of  any  offense  until  the  superintending  *architect  [444 

Q)  Law  Rep.,  13  Eq.,  839. 
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to  the  metropolitau  board  had  fixed  the  "general  line  of  build- 
ing;" and  that  was  not  done  here  until  the  6th  of  June,  1872. 
The  summons,  therefore,  was  in  time. 

[HoNYMAN,  J.  If  the  limitation  clause  does  not  applj^  there 
will  be  no  limitation  at  all.     The  vestry  might  take  action  at 
any  remote  period.]    In  a  case  of  oppression  such  as  that,  the 
Court  of  Chancery  would  restrain  the  proceedings.     The  act 
was  intended  to  give  to  vestries  and  local  boards  very  large  and 
almost  despotic  powers  for  the  preservation  of  uniformity  and 
the  general  good  of  the  district.    Before  the  passing  of  the  25 
&  26  Vict.  c.  102,  there  was  no  limitation  :  s.  143  of  the  18  & 
19  Vict.  c.  120  enacted  that,  "  in  case  any  building  be  erected 
contrary  to  this  enactment  [that  is,  beyond  the  regular  line  of 
building],  it  shall  be  lawful  for  the  vestry  or  district  board  in 
whose  parish  or  district  such  building  is  situate  to  cause  the 
same  to  be  demolished  or 'set  back  (as  the  case  may  require), 
and  to  recover  the  expenses  incurred  by  them  from  the  owner 
of  the  premises,  in  manner  provided  by  this  act."    The  respond- 
ent did  not  appear. 

Keating,  J.  I  have  come  to  the  conclusion,  thougb  with  great 
reluctance,  that  the  limitation  clause  (s.  107)  of  the  25  &  26 
Vict.  c.  102,  which  imposes  a  limitation  of  six  months  '*  next 
after  the  commission  or  discovery  of  such  offense  "  for  a  pip^" 
ceeding  before  a  justice  "for  the  payment  of  any  penalty  or 
forfeiture  "  under  the  act  or  the  by-laws,  "  for  any  offense  made 
cognizable  before  such  justice,"  does  not  apply  to  the  present 
case.  I  say  I  have  arrived  at  that  conclusion  with  great  reluct- 
ance, because  I  cannot  help  seeing  that  it  maybe  productive  of 
a  great  amount  of  oppression,  if  the  vestry  or  the  local  board 
may -delay  taking  proceedings  for  an  indefinite  time.  But  the 
simple  answer  is  that  the  legislature  has  so  willed  it ;  and  we 
have  nothing  to  do  biit  to  direct  the  application  of  the  rule 
which  they  have  thought  fit  to  lay  down.  The  proceeding  be- 
fore the  justice  is  more  in  the  nature  of  a  preliminary  pro- 
ceeding. Whereas  the  former  statute  (18  &  19  Vict.  c.  120) 
fave  power  to  the  vestry  or  the  local  board  to  pull  down  any 
uildin^  erected  without  consent  beyond  the  reofular  line  of 
445]  *buildiug,  without  any  limitation  of  time,  the  legislature 
seems  to  have  thought  that  nard,  and  therefore  by  s.  75  of  the 
25  &  26  Vict.  c.  102,  requires  the  vestry  ot  board  first  to  make 
complaint  before  a  justice,  who  shall  summon  the  party,  and 
then,  upon  proof  that  an  offense  against  the  act  has  been  com- 
mitted, shall  niake  an  order  upon  hmi  to  demolish  the  building, 
or  so  much  thereof  as  is  "beyond  the  general  line  so  fixed  as 
aforesaid,"  within  a  time  to  be  fixed,  and  shall  make  an  order 
for  costs  :  and,  in  default  of  the  erection  complained  of  being; 
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demolished  within  the  prescribed  time,  the  vestry  or  board  may 
enter  and  demolish  it  themselves,  and  may  recover  the  expenses 
l»y  them  incurred  in  so  doing  in  a  way  pointed  out.  In  this  case 
tt  summons  was  taken  out  upon  a  complaint  by  the  vestry  that 
tiie  respondent  had,  without  the  consent  in  writing  of  the  Me- 
tropolitan Board  of  Works,  unlawfully  erected  a  certain  pent- 
house or  shed,  "  being  a  building,  structure,  or  erection  beyond 
the  general  line  of  building  "  in  the  street,  "  contrary  to  the 
provisions  of  the  Metropolis  Management  Act^  1855,  and  the 
Metropolis  Management  Amendment  Act,  1862.*'  When  the 
case  came  before  the  magistrate,  he  was  at  first  inclined  to  think 
that  the  limitation  clause  did  not  apply  to  this  case  :  but,  upon 
being  pressed  with  the  case  of  Bruilon  v.  St.  George-y  Hanover 
Square  (*),  he  decided  that  this  was  a  case  in  which  it  was  sought 
to  make  the  defendant  "  liable  for  the  payment  of  a  penalty  or 
forfeiture,"  under  the  act,  within  s.  107.  I  am,  however,  una- 
ble to  see  that  this  is  a  proceeding  for  a  "  penalty  or  forfeiture" 
within  that  section.  1  think  the  magistrate  very  properly  de- 
ferred to  the  opinion  of  Malins,  V.C.,  and  dismissed  the  sum- 
mons. But  now  that  the  matter  has  come  before  us,  with  every 
disposition  to  give  due  weight  to  an  opinion  expressed  by  a  judge 
of  the  Court  of  Chancery,  I  am  unable  to  give  my  assent  to  the 
view  of  the  vice  chancellor  in  that  case.  There,  the  vestry  had 
proceeded  against  the  builder,  and  not  against  the  owner,  and  the 
summons  was  not  issued  until  after  the  work  was  completed,  and 
more  than  six  months  after  the  structure  had  been  discovered 
to  be  so  far  advanced  as  to  show  the  full  extent  of  the  projection 
complained  of.  Vice  Chancellor  Malins  decided  against  the  ves- 
try. But  I  find  that,  although  it  was  brought  to  his  notice  that 
8. 107  did  not  apply  to  the  case,  he  did  *not  in  his  judg-  ("446 
ment  take  any  notice  of  that  argument.  Having  decided  the 
real  point  in  the  case,  he  does  go  on  to  the  other  question  in  a 
way  which  shows  that  he  assumed  s.  107  to  be  applicable.  In 
differing  from  that  impression,  therefore,  we  cannot  be  said  to 
overrule  a  decision  by  which  we  might  otherwise  hav^  felt  our- 
selves bound.  It  seems  to  me  that  thi^  case  cannot  be  brought 
within  the  words  of  s.  107,  though  I  may  say  I  should  have  been 
by  no  means  dissatisfied  if  I  could  have  come  to  the  conclusion 
that  it  did.  The  case  must  therefore  go  back  to  the  magistrate 
ill  order  that  the  summons  may  be  heard  on  its  merits.  I  much 
regret  that  we  have  not  had  the  advantage  of  hearing  what  could 
have  been  urged  by  counsel  on  behalf  of  the  respondent. 

HosYMAN,  J.  I  agree  in  the  result  to  which  my  Brother 
Keating  has  come,  and  I  also  share  with  him  the  reluctance  with 
which!  arrive  at  it.     It  may  be  the  means  of  working  con- 

(»)  Law  Rep.,  13  Eq.,  339. 

6  Eng.  Rep]  i? 


210  COURT  OF  COMMON  PLEAS.  L.R 

1873  Vestry  of  Bermondsej  v.  Johnson. 

siderable  injustice ;  and  it  is  much  to  be  regretted  that  Mr. 
Johnson  did  not  instruct  counsel.  The  ground  of  my  deciFion 
is  that  the  power  given  to  the  vestry  by  s.  143  of  the  18  &  19 
Vict.  c.  120,  to  demolish  any  building  erected  beyond  the  gene- 
nil  line  of  buildings  in  any  street,  &c.,  clearly  was  not  a  penalty 
or  forfeiture  within  s.  223  of  that  act ;  and  that  s.  107  of  the  25 
&  26  Vict.  c.  102  must  receive  the  same  construction  as  s.  143 
of  the  former  act,  and  be  equally  applied  to  pecuniary  penalties 
only.  I  also  agree  with  my  Brother  Keating  that,  if  we  had 
found  a  deliberate  expression  of  Opinion  by  Vice  Chancellor 
Malins  on  the  subject,  we  ought  to  have  hesitated  long  be- 
fore we  came  to  a  contrary  conclusion.  The  case  must  go  back 
to  the  magistrate.  With  regard  to  whether  or  not  the  vestry 
would  be  entitled  to  costs,  I  decline  to  express  any  opinion. 

Oxse  remilied. 
Attorney  for  appellants:  B.  G,  Wilkinson. 
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♦GiBBs  V.  Cruikshank  and  Others.  [494 

BepUdn  -^  Judgment  recawred — Special  Damage  —  treapcus  to  Land — Mortga- 
gor arid  Mortgagee, 

Certain  premiaes  were  let  to  the  plaintiff  by  P,  wLo  had  previoasly  mortgaged 
them  to  the  defendants,  the  trustees  of  a  benefit  baildiug  society,  to  secure  pay- 
ment  of  sabseriptions,  &c.,  which  might  become  due  fr9m  him  to  the  society. 
'I'he  mortgage  deed  gave  power  to  the  defendants  to  distrain  the  goods  of  P,  on 
I  lie  premises  for  arrears  of  subscriptions  due  ur  the  society,  as  for  rent  due  on  a 
demise.  The  defendants  distrained  on  the  premises  for  subscriptions  due  from 
P.and  seized  the  plaintiff's  goods.  The  plaintiff  replevied  the  goods,  and  re- 
cDvered  in  the  action  of  replevin,  in  the  county  court,  as  damages,  the  amount  of 
the  expenses  of  the  replevin  bond.  Having  sustained  further  consequential 
damages  by  reason  of  the  seizure  of  his  goods,  he  subsequently  brought  an  action 
of  trespass  in  the  superior  court,  to  recover  these  damages,  and  also  in  respect 
of  the  trespass  to  the  land : 

Held,  thkt  the  judgment  in  replevin  was  a  bar  to  the  action  in  respect  of  tres- 
pass to  the  goods,  inasmuch  as  the  special  damage  was  recoverable  in  the  action 
of  replevin. 

And,  with  respect  to  the  trespass  to  the  land,  that  the  judgment  in  replevin 
was  DO  bar  to  the  action ;  but  that  the  defepdants  were  entitled  to  the  verdict  on 
a  plea  of  not  possessed,  inasmuch  as  they  had  done  no  act  to  recognize  the  plain- 
tiff as  a  tenant. 

Declaration  for  breaking  and  entering  the  plaintiff's  shop  and 
dwelling  honse,  and  removing  fixtures  and  goods  of  the  plaintitt* 
^therein,  whereby  the  plaintiff  was  prevented  and  hin-  [455 
dered  from  carrying  on  his  business,  and  was  believed  by  divers 
customers  of  the  plaintiff's  to  be  incapable  of  carrying  on  his 
busiDess  by  reason  of  poverty  and  embarrassed  circumstances 
and  to  be  insolvent,  ana  was  put  to  expenses  in  and  about  reple- 
vying his  goods,  &c. 

Second  count,  for  seizing  and  impounding  plaintiff's  goods. 

Pleas:  1.  Not  guilty.     2  and  3.  As  to  the  shop  and  dwelling 
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house  and  as  to  the  goods  and  fixtures,  not  possessed.  4.  As 
to  the  declaration,  so  far  as  relates  to  the  goods  mentioned  in 
the  first  count  and  the  goods  mentioned  in  the  second  count, 
that  the  plaintiff,  after  the  accruing  of  the  said  causes  of  action, 
brought  an  action  of  replevin  against  the  defendants  in  the 
County  Court  of  Middlesex  holden  at  Brentford,  then  having 
jurisdiction  in  that  behalf,  and  therein  claimed  50i.  for  damages 
sustained  by  the  plaintift',  and  such  proceedings  were  had  in  the 
«aid  action  that  afterwards  and  before  this  suit,  on  the  9th  of 
August,  1872,  by  the  judgment  of  the  said  court,  the  plaiutilF 
recovered  against  the  defendants  2L  8s,  &d,  for  damages  bA- 
judged  by  the  said  court  in  the  said  action  to  the  plaintiff,  as 
by  the  record  thereof  yet  remaining  in  the  said  county  court 
more  fully  appears ;  v/liich  said  judgment  still  remains  in  force 
und  not  reversed  or  annulled,  and  which  said  action  was  eo 
brought,  and  which  said  judgment  was  so  recovered,  and  which 
8aid  damages  were  so  awarded  and  adjudged  to  the  plaintiff  for 
and  in  respect  of  the  same  identical  causes  of  action  herein 
pleaded  to. 

Issues,  and  demurrer  to  the  4th  plea.  Joinder  in  demurrer. 
At  the  trial  which  took  place  before  Denman,  J.,  at  the  Middle- 
sex sittings  after  Hillary  Term,  the  following  facts  were  proved : 
TJie  defendants  were  trustees  of  a  building  society,  called  the 
Temperance  Permanent  Benefit  Building  Society.  The  acts 
complained  of  in- the  declaration  had  been  done  by  the  defend- 
ants in  the  alleged  exercise  of  a  power  of  distress  contained  in 
an  indenture  of  mortgage,  dated  the  17th  of  December,  1868, 
and  made  between  Thomas  Parsons  of  the  one  part  and  the 
trustees  of  the  society  of  the  other  part,  whereby  Thomas  Par- 
sons assigned  to  the  trustees  the  premises  mentioned  in  the  de- 
claration, for  a  term  of  years,  by  way  of  mortgage,  for  securing 
456]  the  payment  by  Parsons  *of  a  sum  of  54lY.,  and  all  fines, 
interest,  and  other  suras  which  might  become  payable  by  Par- 
sons to  the  society.  It  was  provided  by  the  mortgage  deed  that 
if  three  of  the  monthly  subscriptions  therein  provided  for  should 
be  in  arrear  and  unpaid  the  trustees  might  distrain  for  the 
amount  of  any  monthly  subscriptions  and  lines  which  sholild  be 
in  arrear  and  unpaid,  as  for  rent  in  arrear  upon  a  common  de- 
mise. Parsons,  the  mortgagor,  being  in  possession  of  the  pre- 
mises subsequently  to  the  mortgage,  let  the  same  to  the  plaintiff 
for  a  term  of  three  years,  without  the  consent  or  knowledge  of 
the  defendants.  More  than  three  of  the  monthly  subscriptions 
provided  for  by  the  mortgage  deed  being  in  arrear,  the  defcrid- 
ants  caused  a  distress  to  be  made  upon  the  premises,  of  whieh 
plaintiff  was  then  in  possession,  and  seized  goods  of  the  plaint- 
iff therein.     There  was  no  evidenre  of  any  taking  of  fixtures. 
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The  plaintiff  brought  an  action  of  replevin  for  the  goods  in  the 
Coanty  Court,  and  recovered  judgment  therein,  as  mentioned 
in  the  4th  plea,  for  the  expenses  of  the  repleviii  bond.  There 
was  an  appeal  from  the  County  Court  to  the  Queen's  Bench, 
whicli  dismissed  the  appeal  on  the  ground  that  the  clause  of 
distress  in  the  mortgage  deed  gave  no  right  to  distrain  as  for 
rent  due  against  the  plaintiff.  On  these  facts,  it  was  contended 
on  behalf  of  the  defendants,  that  the  judgment  in  the  action  of 
replevin  was  a  bar  to  the  action  both  in  respect  of  the  trespass 
to  the  goods  and  that  to  the  land;  and  further,  that,  with 
respect  to  the  trespass  to  the  land,  the  defendants  were  entitled 
to  a  verdict  on  the  plea  of  not  possessed.  The  verdict  was  en- 
tered for  the  defendants,  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  himself.  The  jury  were  requested, 
with  a  view  to  the  possibility  of  the  verdict  being  ultimatelv 
entered  for  the  plaintiff,  to  assess  the  damages  separately  with 
respect  to  the  trespasses  to  the  land  and  the  goods,  and  they 
accordingly  gave  tlie  sum  of  201.  with  respect  to  each. 

A  rule  Jkisi  was  obtained  to  enter  a  verdict  for  the  plaintiff  on 
the  first  count  of  lh6  declaration  for  20f.,  and  on  the  second  count 
for  20L  non  obstarde  rcrec/^Wo,  pursuant  to  the  leave  reserved, 
on  the  *ground  that  the  plaintiff  was  entitled  to  damages  [457 
ill  respect  of  the  goods,  although  he  had  recovered  in  replevin, 
and  in  respect  of  the  trespass  to  the  land,  on  the  ground  that 
the  plaintiff  was  in  lawful  possession  and  his  right  thereto  was 
undetermiired.  The  demurrer  came  on  for  argument  together 
with  the  motion.  • 

SerscheUj  Q.C.,  and  Marploj^  showed  cause,  and  supported  the 
plea.  The  recovery  in  replevin  is  a  bar  to  the  action  in  respect 
<»f  the  trespass  to  the  goods  :  Com.  Dig.  Action,  K.  3 ;  Pease  v. 
Chaytor.  (').  The  recovery  in  replevin  is  also  a  bar  to  the  action 
of  trespass  to  the  land.  That  trespass  is  merely  incidental  to  the 
dismss;  and  the  plaintiff,  having  chosen  to  proceed  for  the 
wrongful  distress  by  replevin,  has  waived  the  trespass  to  the 
land,  and  cannot  now  harass  the  defendants  by  a  second  action 
for  what  is  substantially  only  part  of  the  same  cause  of  ac- 
tion. (^  Moreover,  the  defendants  are  clearly  entitled  to  a 
verdict  on  not  possessed  as  to  the  land.  The  defendants  were 
mortgagees  of  the  premises,  and  default  was  made  by  the  mort- 
gagor under  the  mortgage.  The  plaintiff  was  let  in  by  the  mort- 
gagor, subsequently  to  the  mortgage,  and  the  defendants,  who 

(1)  1  B.  &  S ,  658 ;  82  L.  J.  (M.  C),  parties  that  the  qaestion  how  far  the 

121.  Judp[ment  in  replevin  was  a  bar  to  the 

(*)  It  win  be  observed  that  the  4th  action  for  trespass  to  the  land  should 

plea  was  only  pleaded  to  the  action  be  open  on  the  rule,  and  that  any  ne- 

HO  far  as  it  concerned  the  trespass  to  cesaary  amendments  might  be  made, 
the  goods ;  but  it  wa.s  a;;rreed  by  the 
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had  3one  nothing  to  recognize  him  as  a  tenant,  were  clearly 
eiuitled  to  treat  him  as  a  mere  tort  feasor.  [They  cited  Roscoc 
on  Real  Actions,  p.  642.] 

Busselly  Q.C.,  and  jPoard,  supported  the  rule  andthe  demurrer. 
The  previous  action  of  replcTin  cannot  be  a  bar  to  the  action  of 
trespass  to  the  land,  because  in  replevin  no  damages  can  be 
recovered  in  respect  of  the  trespass  to  the  land.  The  cause  of 
tjction  is  entirely  difterent.  Moreover,  there  must  be  taken  to 
have  been  a  substantial  trespass  to  the  land  here  bej'ond  what 
was  incidental  merely  to  the  taking  of  the  distress,  as  the  jury 
have  awarded  a  separate  amount  ot  201.  in  respect  of  it.  VNTith 
respect  to  the  trespass  to  the  goods,  the  plea  of  judgment 
recovered  in  replevin  is  no  bar  to  this  action.  It  must  be  taken, 
from  the  damages  awarded,  that  there  were  special  damages 
458]  *consequential  upon  the  taking  of  the  goods.  These  the 
plaintiff  could  not  recover  in  replevin,  in  which  action,  the 
goods  having  been  already  redelivered  to  the  plaintiff,  he  can 
recover  by  way  of  damages  only  the  expenses  of  the  replevin 
bond.  The  object  of  proceedings  in  replevin,  for  which  they 
were  originally  intended,  is  the  recovery  of  the  ^oods  theni- 
selves,  and  it  is  quite  contrary  to  the  well  established  practice 
that  special  damage  should  be  recovered  in  that  form  of  action. 
There  is  no  precedent  for  the  recovery  of  anything  beyond  the 
expenses  of  the  replevin  bond.  Moreover,  there  is  no  ma- 
chinery for  the  recovery  of  such  damages  provided  by  the 
county  court  rules. 

[Brett,  J.  The  case  of  Nelson  v.  Couch  (*)  seems  in  your 
favor,  if  you  can  first  establish  the  proposition  that  special 
damage  cannot  be  recovered  in  replevin.] 

With  regard  to  the  plea  of  not  possessed  as  to  the  land,  the 
plaintiff  is  entitled  to  succeed.  The  mortgagees,  the  defend- 
ants, might,  no  doubt,  have  brought  ejectment  against  hin^,  or 
entered  with  a  view  of  dispossessing  him,  but  they  have  chosen 
to  treat  him  as  a  tenant.  They  entered  not  to  dispossess  him, 
but  to  distrain  as  for  rent.  They,  therefore,  did  not  treat  his 
possession  as  unlawful,  and,  the  distress  proving  unlawful,  they 
cannot  now  turn  round  and  justify  the  entry  which  they  made 
under  color  of  an  alleged  right  to  distrain,  as  being  an  exercise 
of  their  riffhts  as  entitled  to  possession. 

[They  cited,  with  reference  to  the  question  how  far  the  judg- 
ment in  replevin  was  a  bar  to  the  action  of  trespass  to  the  goods, 
Mayne  on  Damages,  2d  ed.  p.  319;  Com.  Dig.  Action,  L.  4; 
Lacon  v.  Barnard  (') ;  Ferris  Case  (') ;  Archbold's  Practice, 
11th  ed.  p.  1082 ;  Grace  v.  Morgan  {*).] 

(')  15  C.  B.  (N.S.)  »9 ;  33  L.  J.  (C.P.).  46.        (')  8  Co.,  7. 

f) Cro.  Car.,  35.  0)  8  Bing.  (N.C.),  534. 
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BoviLL,  C.J.  The  questions  raised  in  this  case,  either  by  the 
demorrer  or  upon  the  motion,  were,  whether  the  previous  re- 
covery hi  replevin  is  a  bar  to  an  action  for  damages  for  trespass 
ill  respect  of  the  same  taking  of  the  same  goods ;  whether  such 
recovery  is  a  bar  to  an  action  for  trespass  to  the  land ;  and, 
further,  whether  the  *defendants,  upon  the  facts,  are  [459 
not  entitled  to  a  verdict,  with  respect  to  the  alleged  trespass  on 
the  land,  on  the  plea  of  not  possessed.  With  regard  to  the  first 
question,  quite  independently  of  authority,  I  should  have  been 
of  ophiion  that  the  recovery  in  replevin  is  a  bar.  The  party 
whose  goods  Iiave  been  wrongfully  seized  has  a  choice  of  reme- 
dies open  to  him.  He  may  bring  trespass  to  recover  damages 
for  the  taking  of  the  goods,  but  it  may  be  that  this  remedy  is 
inadequate,  and  the  immediate  recovery  of  the  goods  themselves 
may  be  of  greater  consequence  to  him  than  the  recovery  of  da- 
mages. In  very  early  times  it  was  found  that  grievances  arose 
in  such  a  class  of  cases,  for  instance,  as  when  a  tenant's  cattle 
or  horses  on  his  farm,  which  be  might  require  for  agricultural 
jmrposes,  were  seized,  as  ho  contended,  wrongfully,  and  a 
remedy  was  provided  by  means  of  the  ancient  writ  of  replevin 
which  issued  out  of  chancery.  This  remedy  was  found  to  be 
tedious  and  inconvenient,  and  by  the  statute  of  Marlbiidge  (^) 
proceedings  were  authorized  to  be  commenced  immediatelj'  in 
the  County  Court,  which  in  time  became  the  ordinary  mode  of 
procedure.  These  proceedings  might  be  continued  in  the  County 
Court,  or  removed  into  the  Superior  Court  by  writ  of  recordari 
or  fone.  The  nature  of  the  complaint  in  the  action  was  for  a 
tortious  taking  of  the  goods.  If  they  had  been  redelivered  by 
the  sherifi',  then  the  complaint  in  the  declaration  was  that  the 
j(oods  had  been  taken  and  detained  until  &c.,  meaning,  until 
ihey  were  redelivered  by  the  sheriff  upon  sureties  being  found. 
But,  if  the  goods  were  not  redelivered  by  the  sheriff,  the 
plaintiff  might  complain  that  they  were  still  detained,  or, 
to  use  the  old  expression,  might  declare  in  the  deiinet.  In 
cases  where  the  goods  were  returned,  in  the  majority  of  cases 
there  would  be  no  damages  beyond  the  expenses  of  the  re- 
plevin bond,  and  these  became  in  practice  fixed  and  ascer- 
tained, in  different  counties  at  slightly  different  sums.  When 
the  goods  were  not  redelivered  by  the  sheriff*,  according  to  the 
books  it  would  appear  that  the  plaintiff  could  recover  the  full 
amount  of  the  damages  that  he  had  sustained  by  the  taking  of 
the  goods.  I  am  not  aware  of  any  authority  to  the  contrary, 
and  I  see  no  reason  in  principle  why  there  should  be  any  limi- 
tation as  to  the  amount  of  the  damages  recoverable  in  such  a 
case.  I  do  not  know  *any  ground  in  law  for  confining  [460 
the  damages  to  the  amount  of  the  expenses  of  the  replevin 

0)  53  Hen..  3,  c.  21. 
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bond.  In  practice  these  expenses  are  all  that  are  recovered, 
merely  because  there  is  generally  no  other  damage.  The  form 
of  fhe  declaration  in  replevin  states  that  a  wrongful  act  has 
been  committed  by  taking  the  goods,  and  claims  for  the  dama- 
.ires  that  have  accrued  to  the  plaintift*  by  reason  of  such  wrong- 
ful taking.  It  appears  to  me  that  whatever  damages  have  been 
actually  sustained  may  be  recovered.  In  this  case  the  amount 
of  the  damage  sustained  was  assessed  in  the  County  Court  at 
'2/.  85.  Qd.  And  it  must  be  taken  that  on  the  evidence  given 
before  that  court  the  only  damages  shown  were  tlie  ordinary 
damages,  viz  :*  the  expenses  of  the  replevin  bond.  It  does  not 
follow,  because,by  agreement  between  the  parties,  or  by  the  find- 
ing of  the  jury  in  the  present  action,  another  amount  has  been 
fixed  upon,  that,  therefore,  the  whole  of  the  damages  sustained 
by  the  plaintiff  are  not  to  be  considered  as  covered  by  the 
judgment  of  the  County  Court.  The  test  whether  a  previous 
action  is  a  bar  is  not  whether  the  damages  sought  to  be  reco- 
vered are  different,  but  whether  the  cause  of  action  is  the  same. 
Here  the  cause  of  action  is  the  same  in  both  actions,  viz  :  the 
taking  and  detaining  of  the  goods.  On  these  grounds,  I  am 
clearly  of  opinion  that  the  action  is  not  maintainable  in  respect 
of  the  trespass  to  the  goods.  The  case  of  Nelson  v.  Couch  (')  is 
no  authority  to  the  contrary.  That  decision  turned  on  the  pe- 
culiar jurisdiction  of  the  Court  of  Admiralty  with  regard  io 
proceedings  in  rem;  and  the  cause  of  action  there  was  not  the 
same  in  both  cases,  inasmuch  as  in  the  Court  of  Admiralty 
there  was  only  a  limited  right  and  a  limited  remedy  in  respect 
of  a  portion  of  the  matter  complained  of.  In  this  case  all  the 
damages  sustained  might  have  been  recovered  in  the  action  of 
replevin. 

we  then  come  to  the  question  whether  the  plaintiff  is  enti- 
tled to  recover  in  respect  of  the  alleged  trespass  to  the  land. 
With  respect  to  this,  I  think  the  judgment  in  replevin  is  no  bar. 
The  action  of  rejjlevin  has  no  relation  to  the  trespass  on  the 
land.  The  plea  is,  therefore,  rightly  pleaded  to  the  cause  of 
action  so  far  as  it  relates  to  the  taking  of  the  goods.  It  is  un- 
necessary, on  this  point,  to  do  more  than  advert  to  the  principles 
461]  I  have  already  enunciated  *with  reference  to  th^  first 
point.  The  judgment  is  not  a  bar,  because  it  was  not  in  respect 
of  the  same  cause  of  action. 

I  am,  however,  of  opinion  that  the  defendants  are  entitled  to 
the  verdict  on  not  possessed.  It  is  said  that  the  plaintiff  can 
recover  in  respect  of  the  trespass  to  the  land,  because  he  was 
the  person  in  actual  possession.  It  is  clear,  however,  that  the 
defendants  were  the  real  owners  and  entitled  to  the  possession 
of  the  land,  and  as  against  them  the  tenant  could  be  at  the  very 

0)  15  C  B.  (N,S.),  99 ;  83 L.  J.  (CP.),  '46. 
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most  merely  a  tenant  at  saffe ranee,  and  eould  not  maintain 
trespass  as  against  them.    The  law  entitles  the  real  owner  to 
maintain  ejectment  without  any  previous  demand  of  possession 
against  a  tenant  at  sufferance,  and  to  treat  him  as  a  mere  tort 
feasor.    It  is  obviously  inconsistent  that  the  plaintiff  should  be 
entitled  t«  treat  the  defendants  as  tor^  feasors  in  respect  of  any- 
thing they  may  do  on  their  own  land.  The  principles  that  govern 
the  relations  of  mortgagors  and  mortgagees  are  clearly  stated 
in  the  notes  to  Keech  v.  Hall.  (*)    It  is  there  stated  that  if  there 
be  an  express  agreement  in  the  mortgage  deed  that  the  niort- 
^gor  shall  remain  in  possession  for  a  certain  time,  he  has  an 
interest  in  the  nature  of  a  term  of  years  during  such  time ;  but, 
upon  expiration  of  such  period,  if  there  be  default  in  payment 
of  the  money,  t^e  mortgagor  becomes  a  mere  tenant  at  suffer- 
ance.   If  he  then  lets  in  tenants,  they  may  be  treated  as  tort 
feasors.    Parsons  appears  here  to  have  been  a  mere  tenant  at 
sufferance,  and  it  was  stated  in  the  judgment  in.  Thunder  v. 
Belcher  (')  that  one  tenant  at  sufferance  cannot  make  another. 
The  plea  of  not  possessed  puts  in  issue  the  question  of  risjlit  to 
the  possession  as  against  the  defendants.     The  plaintiff  here 
was  not  entitled  to  possession  as  against  the  defendants,  for  he 
was  never  recognized  by  them  as  a  tenant  in  any  way.     They 
had  done  nothing  to  interfere  with  their  right  to  bring  eject- 
ment against  him,  or  to  treat  him  as  altogether  a  tortfeasor.    It 
would  be  a  monstrous  inconsistency  to  hold  that,  under  the 
circumstances,  he  could  be  entitled  to  maintain  trespass  against 
Ihem.    There  will,  therefore,  be  judgment  for  the  defendants 
on  the  demurrer,  and  the  rule  will  be  discharged. 

♦Keating,  J.  I  am  of  the  same  opinion.  I  agree  with  [462 
my  lord  that  the  plaintiff  cannot  recover  in  respect  orthe  taking 
of  the  goods  for  which  he  had  already  recovered  judgment  in 
replevin.  The  judgment  in  replevin  is,  in  my  opinion,  a  bar  to 
any  subsequent  action  for  the  same  taking  of  the  same  goods. 
It  was  urged  that  this  was  not  the  case,  because  the  plaintiff 
could  not  recover  the  special  damage  in  replevin.  We  have 
not  been  referred  to  any  authority  for  this. proposition..  There 
is  really  nothing  to  show  that  it  is  so,  but  the  fact  that,  accord- 
ing to  long  existing  custom,  the  usual  damages  are  the  expenses 
of  the  replevin  bond.  There  seems  to  be  no  reason,  looking 
to  the  form  of  the  declaration  in  replevin  and  the  nature  of  the 
action,  why  the  plaintiff  should  be  precluded  from  recovering 
the  damages  which  he  has  sustained  in  consequence  of  the  de- 
tention of  his  goods  in  the  action  of  replevin.  I  likewise  agree 
*  with  my  lord  that  the  recovery  in  replevin  canbot  be  a  bar  to 
an  action  for  the  trespass*  to  the  land,  or  for  the  taking  of 
fixtures  which  could  not  be  the  subject  of  replevin.    I  think, 

P)  1  Sm.  L.  C,  537.  O  3  East,  449. 
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however,  that, on  the  issue  on  the  plea  of  not  possessed,  the 
plaintiff  must  fail  as  to  the  alleged  trespass  on  the  land.  The  de- 
fendants were  the  mortgagees  of  the  land  in  question,  and  the 
mortgagor  had  after  the  mortgage  given  the  plaintiff  possession 
of  the  land.  The  defendants  were  no  parties  to  this,  and  lia«I 
not  in  any  way  recognized  the  plaintiffs  tenancy.  TJiey  couKL 
according  to  the  ordinary  law  on  the  subject,  have  brought 
ejectment  against  the  plaintiff  without  a  previous  demand  of 
possession.  If  the  plaintiff  were  merely  tenant  at  sufferance, 
why  should  it  be  necessary  that  the  defendants  should  enter  on 
their  own  land  with  any  particular  motive  ?  The  argument  on 
the  part  of  the  plaintiff  has  only  to  be  stated  to  show  that  it 
cannot  be  maintained.  It  would  be  absurd  that  the  defendants, 
having  a  right  to  bring  ejectment  against  the  plaintiff  without 
any  demand  of  possession,  should  at  the  same  time  be  liable  to 
be  treated  by  him  as  trespassers. 

Brett,  J.  It  is  argued,  in  the  first  place,  that  the  plaintiff 
can  maintain  the  action  in  respect  of  the  consequential  damages 
arising  from  the  taking  of  the  goods,  although  he  has  recovered 
in  replevin  in  respect  of  the  same  taking  of  the  same  goods,  on 
4H3]  the  ground  *that,  inasmuch  as  he  could  not  by  law  have 
reparation  beyond  a  certain  extent  in  the  action  of  replevin, 
and  has  suffered  damage  to  a  greater  extent,  he  is  entitled  to 
recover  in  an  action  of  trespass  the  damages  that  he  could  not 
recover  in  replevin.  If  it  were  true  that  he  could  not  in  re- 
plevin recover  reparation  beyond  a  limited  extent,  the  case  of 
Nelson  v.  Couch  (*)  would  be  a  strong  authority  to  show  that  he 
could  recover  in  trespass.  In  that  case  the  plaintiff  proceeded 
before  the  Court  of  Admiralty  in  respect  of  damage  arising 
from  a  collision  ;  and  inasmuch  as  in  the  Court  of  Admiralty 
the  proceeding  was  in  rerriy  and  the  extent  to  which  compensa- 
tion could  be  recovered  limited,  it  was  held  that  the  plaintiff 
might  recover  in  the  common  law  court  what  he  had  failed  to 
recover  in  the  Court  of  Admiralty.  If  the  plaintift''s  counsel 
could  have  made  good  the  proposition  that  the  plaintiff  could 
not  have  recovered  these  damages  in  replevin,  I  think  they 
would  have  sustained  their  contention.  I  am,  however,  of 
opinion,  on  consideration,  that  they  have  failed  to  do  so.  Re- 
plevin is  a  common  law  action  for  the  taking  of  goods.  By  tlic 
course  of  procedure  in  that  action  the  goods  are  returned  in 
the  course  of  the  action,  it  was  argued  by  Mr.  Foard,  that  the 
action  was  for  the  mere  purpose  of  recovering  back  the  goods. 
I  do  not  think  that  can  be  so,  for  if  so,  the  plaintiff*  could  never 
have  recovered  what  in  every  action  of  replevin  he  does  re-  < 
cover,  the  expenses  of  the  bond.  It  seems  to  me  that  wherever, 
in  a  common  law  action,  the  plaintiff*  can  recover  damages,  be 

(')  15  C,  B.  (X,S,)  99 ;  33  I^.  J,  (C.P.),  4^ 
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must  be  entitled  to  recover  all  the  legal  dumnges  be  has  sus* 
tained.  Some  of  these  damages  are  called  common  and  others 
special  damages.  There  is  no  essential  difterence  between  the* 
two,  furtner  than  that  the  latter  must  be  specially  mentioned 
in  order  to  give  notice  to  the  defendant  that  they  arc  claimed. 
I  can  find  no  authority  that  special  damages  cannot  be  recovered 
in  replevin.  It  is  stated  in  a  note  to-  Mayne  on  Danmges,  2(1 
ed.  p.  319,  that  it  is  doubtful  whether  they  can  be,  but  the  case 
there  cited  from  Leonard's  Reports  does  not  seem  to  be  appli- 
cable, and  the  Irish  case  also  cited  seems  to  be  only  an  expres- 
sion of  the  same  doubt  that  was  once  entertained  with  respect 
to  an  action  of  trover  in  this  country.  The  result  is  that 
the  plaintiff  has  already  recovered  damages  in  respect  of  the 
♦same  cause  of  action  in  a  form  of  action  in  which  he  [464 
could  have  recovered  the  damages  that  he  now  claims.-  That 
he  did  not  recover  them  is  immaterial. 

With  regard  to  the  alleged  trespass  to  the  land,  I  agree  that 
the  recovery  in  replevin  is  no  bar.  The  plaintiff,  however, 
must  fail,  upon  the  ground  that  he  was  not  entitled  to  hold  this 
land  against  the  defendants.  According  to  the  rule  laid  down 
in  Keech  v.  Hall  Q,  even  if  Parsons  were  a  tenant  at  will  to 
the  defendants,  he  could  not  create  a  sub-tenancy  as  against 
them.  As  against  the  defendants,  therefore,  the  plaintiff  was  a 
mere  tort  feasor.  It  is  said,  that  by  reason  of  the  act  of  tres- 
pass complained  of  the  defendants  acknowledged  the  title  of 
the  plaintiff  to  hold  as  against  them.  I  can  "find  no  authority 
for  any  such  a  contention,  which  amounts  to  saying  that  a  mere 
tortfeasor  could  maintain  an  action  for  a  trespass. 

Grove,  J.  I  am  of  the  same  opinion.  I  entertained  at  first 
some  doubt  with  respect  to  the  question  whether  the  recovery 
in  replevin  was  a  bar  to  the  action  for  trespass  to  the  goods. 
The  expression  of  a  doubt  on  the  question  whether  special 
damage  could  be  recovered  in  replevin  in  the  note  to  Mayne  on 
Damages,  and  in  Chitty's  Practice,  together  with  the  apparently 
universal  practice  of  not  giving  more  than  the  expenses  of  the 
replevin  bond,  appeared  to  me  to  render  the  question  a  little 
doubtful.  But  the  onus  of  satisfying  us  that  these  damages 
could  not  be  recovered  lies  on  the  plaintiff,  it  appears  to  me  ; 
and  though  in  practice  they  have  not  been  recovered,  he  fails  to 
show  that  t^e  law  is  that  they  cannot  be. 

On  the  other  points  I  agree  with  the  rest  of  the  court. 

Juagmmtfor  the  defendants  on  demurrer^ 
and  rule  discharged. 

Attornej',  for  plaintiff:   WU/cinson  ^  Howlett. " 

Attorneys  for  defendant-s:  Shaen  ^  Boscoe. 

Q)  1  Sm.  L.  C,  537. 


COOBT'OP  COMMON  PLEAS. 
RobioBon  v.  Knighta. 


[Law  BeportH,  6  Common  Pleu,  403.] 
Ma?  31,  1873. 

455]  ♦BoBiNSOS  V.  Kniguts. 


A  cbarterparty  from  Itiga  to  London  provided  that  tlio  ship  nhoald  load  s  fall 
and  complete  cargo  of  lath  wood,  and  deliver  the  eame  on  being  paid  freig-lit  as 
follows  ;  a  lump  sum  of  3152.  There  waa  the  unual  exception  of  sea  ritika,  and 
the  freight  was  to  be  paid  half  on  arrival,  and  the  remainder  on  nnloadiag  and 
right  delivery  of  cargo.    Part  of  the  cargo,  loaded  in  accordance  with  the  chaner- 


This  was  nn  action  in  tlie  Major's  Court.  The  declnrution 
was  ill  the  ordiuary  form  ofconcessit  solvere,  and  the  defendant 
pleaded  never  indebted.  At  the  trial,  before  the  common  ser- 
geant, the  facts  were  as  follows.  The  action  was  brought  to 
recover  a  sum  of  161.  IQs,  9d.,  as  balance  of  freight  due  upon  a 
i;harterparfj.  It  wus  agreed  by  the  cbarterpartj  that  the  eliiji 
should  proceed  to  Eiga,  to  load  at  Bolderaa  or  MuHgrabon  ;i 
full  cargo  of  latli  wood,  the  ship  to  be  provided  with  a  doi'k 
l()ad,  Jiot  exceeding  what  she  could  reasonably  stow,  &c.,  and 
should  then  proceed  to  London,  and  deliver  the  same  on  bein;; 
paid  freight,  as  follows  :  a  lump  sum  of  315^  There  was  the 
usual  exception  of  sea  risks,  and  it  was  stipulated  that  the 
freight  should  be  paid  in  cash,  half  on  arrival,  and  the  remain- 
der on  unloading  and  right  delivery  of  the  cargo,  less  four 
months  discount  on  half,  at  five  per  cent  per  annum.  A  cargo 
waa  loaded  in  accordance  with  the  charterparty.  Thw  sliip 
meeting  with  rough  weather,  the  deck  load  waa  washed  over- 
hoard  and  lost  without  any  default  on  the  part  of  the  master 
or  crew.  The  freighter,  the  defendant,  on  tne  delivery  of  the 
cargo,  claimed  to  deduct  from  the  freight  as  a  proportionate 
amount  in  respect  of  the  freight  of  the  deck  load  so  lost,  a  sum 
of  16(.  193.  9rf.,  and  paid  O'lly  the  balance  of  the  lump  freight 
ifter  making  such  deduction.  The  action  was  brought  to  re- 
cover the  amount  so  deducted.  On  these  facts  the  verdict  was 
entered  for  the  plaintifl^',  leave  being  reserved  to  the  defendiinr 
166]  to  move  to  enter  a  nonsuit,  on  the  *grouna  that  there 
yvaa  no  evidence  in  support  of  the  plaintift's  claim,  and  that  the 
jvidence  did  not  entitle  the  plaintifi'  to  recover  the  whole  of  [he- 
iVeight  mentioned  in  the  charterparty,  A  rule  nisi  had  becu 
accordingly  obtained,  against  which 

(jranlham  showed  cause.     The  lump  freight  is  a  mm  to  be 
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paid  for  tlie  use  and  hire  of  the  ship  for  the  vojage.  It  is 
not  a  sum  to  be  calculated  and  paid  upon  the  amount  of  the 
goods  actually  carried.  It  is  clear  law  that,  if  the  ship  be  not 
t'uUy  laden,  the  whole  of  the  lump  freight  is  nevertheless  recov- 
erable. The  goods  lost  were  lost  by  perils  of  the  sea  within  the 
c'xception  in  the  charterparty,  without  default  on  the  part  of  any 
one  tor  whom  the  shipowner  was  responsible.  [He  cited  The 
Nf/ricay  (');  Abbott  on  Shipping,  11th  ed.,  p.  867;  Roccus,  75 ; 
Hunter  v.  jFVy  (-} ;  JJakin  v.  Oxky,  (^)] 

Cock  supported  the  rule.  lie  contended  that  the  lump  freight 
must  be  considered  as  a  sum  payable  in  respect  of  the  full  cargo 
conlemplated  by  the  charterparty,  and  that,"  as  such  freight  was 
only  to  be  payable  on  right  delivery  of  the  full  cargo,  all  that 
the  plaiutift*  was  entitled  to  on  delivery  of  less  than  a  full  cai'go 
was  a  proportionate  part  of  such  lump  freight. 

Eeating,  J.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  question  is  whether  the  shipowner  is  entitled  to 
recover  the  whole  of  a  sum  of  money  described  as  lump  freight 
without  any  deduction  in  consequence  of  the  loss  of  deck  cargo, 
such  loss  not  having  occurred  through  any  default  of  the  ship- 
owner. By  the  charterparty  the  ship  is  to  go  to  Kiga  and  to 
yload  at  two  places  specified  near  there,  a  full  cargo  of  lath  wood, 
and  the  ship  is  to  be  provided  with  a  deck  load.  After  loading 
she  is  to  proceed  to  London  and  deliver  the  cargo  on  being  paid 
freight,  a  lump  sum  of  ZlbL  The  freight  is  to  be  paid  in  cash, 
half  on  arrival  and  the  remainder  on  the  unloading  and  right 
delivery  of  .the  cargo.  The  ship  took  a  full  cargo  and  a  deck 
load  as  contemplated  by  the  charter.  The  deck  load  was  lost 
by  perils  of  the  sea  without  any  default  of  the  shipowner.  The 
question  is  *whether,  under  these  circumstances,  the  [467 
plaintifi',  the  shipowner,  is  entitled  to  recover  the  full  sum  of 
315/.  or  must  make  a  proportionate  reduction  in  the  amount. 

Now,  it  se^ms  to  me  clear  that,  under  a  charter  like  this,  if 
the  charterer  had  loaded  less  than  a  full  cargo,  the  shipowner 
would  still  be  entitled  to  the  full  freight,  and  the  question  is 
whether  there  can  be  any  distinction  in  principle  between  a  case 
of  deficiency  in  the  cargo  caused  by  less  than  a  full  cargo  hav- 
ing been  originally  put  on  board  and  a  deficiency  caused  by  perils 
of  the  sea  without  default  on  the  shipowner's  part.  It  seems 
to  me  that  on  principle  there  cannot  be  any  distinction.  The 
only  case  cited  when  the  rule  was  moved  was  The  Norwoy  ('), 
a  case  decided  in  the  Admiralty  Court  in  the  time  of  Dr.  Lush- 
ington,  which  afterwards  came  before  the  privy  council.     There 

0  Brown.  &  Lnah.,  226 ;  3  Moo.  P.  C.  (•)  15  C.  B.  (N.  S.).  646,  650 ;  83  L.  J. 
(N.8.),a45.  (C.P.),  115    . 
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the  charterparty  was  not  precisely  identical  with  that  in  the 
pi*esent  case ;  but  the  ease  is  not  aistinguisliable  in  principle. 
The  judicial  committee  held  that  the  shipowner  was  entitled  to 
the  lump  freight  without  any  deduction  in  consequence  of  a  loss 
of  part  of  the  cargo  occurring  by  perils  of  the  sea  without  neg- 
ligence on  the  part  of  the  shipowner.  The  terms  of  the  charter, 
though  not  identical  with  those  of  that  before  us,  were  very 
similar  in  almost  every  respect.  There  a  portion  of  the  lump 
sum  was  to  be  paid  in  advance  and  the  remainder  upon  true 
and  final  delivery  of  cars^o  at  port  of  discharge. 

As  pointed  out  by  my^rother  Brett,  the  Lord  Justice  Knight 
Bruce  says,  that,  though  the  charter  calls  it  lump  freight,  it  is 
really  a  sum  paid  for  the  use  and  hire  of  the  ship,  and  is   to 
cover  both  the  outward  and  homeward  voyage.    I  do  not  think 
there  is  any  substantial  distinction   between  the  two  cases  in 
that  respect.    Here  in  truth  the  sum  was  an  entire  sum  to  be 
paid  for  the  hire  of  the  ship  for  one  entire  service.    What  was 
that  service  ?    Was  it  the  bringing  to  and  delivering  at  the  port 
of  discharge  of  all  cargo  originally  put  on  board,  or  of  all  cargo 
which  was  put  on  board  and  not  lost  by  the  perils  of  the  sea 
without  default  on  the  part  of  the  shipowner  ?    It  is  said  by 
Knight  Bruce,  L.J. :  "  Although  the  lump  sum  is  called  freight 
in  the  charterparty  and  bills  of  lading,  we  think  it  is  not  pro- 
468]  perly  80  called,  but  that  it  is  *more  properly  a  sum  in 
the  nature  of  a  rent  to  be  paid  for  the  use  and  hire  of  the  ship 
on  the  agreed  voyages.    It  was  objected  on  behalf  of  the  re- 
spondent that  by  the  charterparty  the  remainder  of  the  lump 
sum  is  made  payable  only  on '  true  and  final  delivery  of  the  cargo 
at  the  said  port  of  discharge.'    But  this  does  not  necessarily 
mean  that  the  whole  of  the  cargo  originally  shipped  must  be 
delivered."    I  think  the  same  construction  can  be  put  on  this 
charter.    The  better  opinion  appears  to  me  to  be  that,  where 
there  is  a  lump  freight,  the  shipowner  is  entitled  to  be  paid  the 
whole  of  it,  although  a  portion  of  the  cargo  be  lost  without  de- 
fault on  his  part. 

Brett,  J.  The  terms  of  the  charter  are  not  precisely  the 
same  in  this  case  as  in  the  case  of  The  Norway  (*),  but  I  think 
that  the  freight  in  both  cases  is  a  stipulated  gross  sum  to  be 
paid  for  the  use  of  the  whole  ship  for  the  whole  voyage.  The 
rule  is  that  in  such  a  case  the  whole  of  the  gross  sum  is  paja- 
ble,  even  although  the  freighter  did  not  fully  load  the  ship.  In 
other  words,  the  shipowner  puts  his  ship  at  the  disposal  of  the 
freighter  to  load  with  a  full  cargo  if  the  freighter  pleases,  but 
whether  he  pleases  or  nab  he  is  bound  to  pay  the  lump  sudk 

0  Brown.  &  Lush.  220  ;  3  Moo.  P.  0.  (N.S.),  245. 
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It  follows  that  what  is  really  paid  for  is  the  use  of  the  ship  for 
earrjiiig  such  cargo  as  the  freighter  chooses  to  put  on  board. 
It  appears  to  me  that  this  charter  is  substantially  the  same  as 
that  ill  TAe  Norway  (*).  In  The  Norway  (*)  the  freight  was  called 
lump  freight  in  both  courts  and  was  so  treated.  That  is  to  say, 
the  freight  is  a  gross  sum  for  the  use  of  the  entire  ship  instead 
of  being  paid  in  respect  of  each  part  of  the  cargo.  The  provi- 
sion that  part  was  to  be  paid  on  delivery  of  cargo  existed  in 
Tlie  Norway  (*).  The  question  is,  what  cargo  ?  It  is  admitted 
that  the  loss  arose  here  not  only  without  default  of  the  plaintifi* 
bat  by  reason  of  perils  of  the  sea  within  the  exception  of  such 
perils  contained  in  the  charterparty. 

In  the  case  of  The  Novway  0)  the  privy  council  seem  to  have 
doubted  whether,  if  the  part  lost  were  lost  through  negligence 
for  which  the  shipowner  was  responsible,  even  then  the  charterer 
mast  not  pay  the  whole  freight,  being  left  to  his  cross  action  for 
the  negligence.  It  is  unnecessary  to  deal  with  this  question  here, 
for  ♦it  appears  that  there  was  no  such  negligence.  It  [469 
aeems  to  me  that  The  Norway  (*)  is  distinctly  in  point,  and 
though  not  absolutely  binding  on  this  court  as  an  authority, 
it  seems  to  me  to  put  the  true  interpretation  on  a  charterparty 
of  this  description^  viz.,  that  the  charterer  is  bound  to  pay  the 
whole  of  the  freight  for  whatever  cargo  is  brought  to  and  de- 
livered at  the  port  of  discharge.  Bule  discharged  ('). 

Attorneys  for  plaintiff:    Webb  ^  Pearson. 
Attorneys  for  defendant :  Parson  ^  Lee. 

0)  Brown  &  Losli.,  236 ;  3  Moo.  P.  C.  (N.S.)  245. 

f )  Q.B.  Merchant  Shipping  Company  ▼.  Armitaoe.  June  6. 

By  charterparty  a  ship  was  to  load  at  Colombo  or  Cochin  a  full  and  complete 
Udingy  and  proceied  to  London  and  discharge  there,  fire  and  other  dangers  of  the 
Bea  excepted,  a  lamp  sum  freight  of  50002.  to  be  paid  after  the  entire  discharge 
tod  right  delivery  of  the  cargo. 

Part  of  the  cargo  having  been  lost  by  fire,  and  the  reit  delivered  in  London, 
the  defendant,  the  charterer,  contended  he  was  only  bound  to  pay  in  proportion 
10  the  cargo  delivered ;  the  plaintiffs,  the  shipowners,  contended  they  were  en- 
titled to  the  lump  sum  of  50002. 

^>  J.  B.  Kardake,  Q.  C.  (Petheram  with  him),  for  the  plaintiffs,  relied  on  The 
JTonwy  (3  Moo.  P.  C.  (N.  S.)  245). 

Watkin  W£Uiam$,  Q.C.  (Cohen  with  him),  for  the  defendants,  distinguished 
that  case  on  the  groand  that  the  lump  sum  there  was  for  a  voyage  out  and  home. 

The  Court  (Blackburn,  Quain,  and  Archibald,  JJ.)  gave  jud^niient  for  the 
pluntiffs.  The  decision  in  The  Norway  had  been  follwod  by  the  Court  of  Com- 
mon Pleas  in  Robiruon  v.  Knighis,  and  there,  as  here,  the  charterparty  was  for  a 
Bioj^Ie  voyage  only. 

Attorney  for  plaintiffs :  E.  Saxloto. 

Attorneys  for  defendant :  Thomae  &  HoilafM. 
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[Law  Reports,  8  Common  Pleas,  475  ] 
June  8,  1873. 

475]  ♦Deverill  v.  Burxell. 

Measure  of  Damages — CorUract  in  the  AUemative — Judgment  by  Default. 

The  declaration  stated  that  the  plaintiff  having  shipped  certain  goods  tea  place 
abroad  drew  against  the  shipment,  and  entrust^  the  drafts  to  the  defendant  for 
presentment,  for  reward  to  tue  defendant,  on  the  terms  that  the  defendant  sliould 
return  the  drafts  if  not  paid  after  acceptance  to  the  plaintiff,  or  pay  the  plaintiff 
the  amount  of  them ;  that  all  conditions  were  performed,  &c.,  necessary  to  entitle 
the  plaintiff  to  a  return  of  the  drafts  or  to  payment  of  the  amount  of  them,  yet 
the  defendant  did  not  return  the  drafts  nor  pay  the  amount  of  them.  Judgment 
was  signed  for  wane  of  a  plea; 

Held  (per  Keating,  Brett,  and  Grove,  J  J.,  Bovill,  C.  J.,  dissentinjir),  that  the 
damages  on  the  contract  alleged  in  the  declaration  must  be  the  amount  of  tlie 
bills. 

Per  Bovill,  C.J. :  Tlie  contract  as  alleged  in  the  declaration  bein^  a  contract  in 
the  alternative,  it  might  be  performed  by  performance  of  either  branch  of  the 
alternative  at  the  election  of  the  defendant,  and  therefore  the  damages  might  be 
the  value  of  the  bills,  if  of  less  value  than  the  amount  for  which  they  were  drawxL. 

Declaration,  for  that  the  plaintiff  had  caused  certain  goods 
to  be  shipped  in  London  on  board  ship,  to  be  carried,  subject  to 
certain  bills  of  lading,  to  Rosario  in  South  America,  in  order 
that  they  might  be  delivered  to  one  C.  W.  Bollaert  there  on  his 
accepting  certain  drafts  drawn  by  the  plaintiff  on  him  against 
the  goods;  and  thereupon  the  plaintiff  delivered  to  the  defend- 
ant, and  the  defendant  accepted  from  the  plaintiff,  the  said  bills 
of  lading  and  drafts,  upon  the  terms  that  the  defendant  should 
cause  the  .drafts  to  be  presented  at  Rosario  to  Bollaert  for  ac- 
ceptance, and  that  in  the  event  of  the  said  drafts  being  duly 
accepted  the  defendant  should  deliver  over  to  Bollaert  the  said 
bills  of  lading  on  his  accepting  the  drafts,  and  should  cause  the 
drafts  to  be  presented  for  payment  at  maturity,  and  remit  to  the 
plaintiff  the  proceeds  of  the  drafts  if  the  same  should  be  paid  ; 
and  that,  if  the  drafts  should  not  be  paid,  the  defendant  should 
either  return  the  same  to  the  plaintiff,  or  pay  him  the  amount, 
for  reward  to  the  defendant  in  that  behalf;  and  although  the 
defendant  accordingly  presented  the  said  drafts  for  acceptance 
by  Bollaert,  and  he  accepted  the  same,  whereupon  the  defend- 
ant delivered  to  him  the  bills  of  lading,  and  although  all  things 
476]  were  done  and  happpened  *and  all  times  elapsed  neces- 
sary to  entitle  the  plaintiff  to  have  the  drafts  returned  to  bim  or 
the  amount  thereof  paid  by  the  defendant  to  him,  and  to  main- 
tain this  action,  yet  the  defendant  did  not  nor  would  return  the 
drafts,  nor  did  nor  would  the  defendant  pay  to  the  plaintiff  the 
amount  thereof.  Judgment  went  by  default  for  want  of  a  plea, 
and  on  awrit  of  inquiry  before  the  sheriffit  was  contended  by  the 
defendant's  counsel  that  upon  the  declaration  as  framed  the  juf}' 
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wete  entitled  to  assess  the  damages  at  the  value  of  the  bills,  and 
not  the  amount  of  them.  The  jury  found  that  the  bills  were 
worthless,  and  a  verdict  was  entered  for  the  plaintift' for  a  far- 
thing damages.  A  rule  7iisi  had  been  obtained  for  a  new  trial, 
or  to  increase  the  amount  of  the  verdict  to  107f.,  the  balance  of 
the  amount  of  the  bills,  after  deducting  certain  payments  on 
account. 

MeLcod  showed  cause.  The  promise  alleged  in  the  declara- 
tion is  an  alternative  promise  to  do  one  of  two  things,  either  to 
return  the  bills  or  pay  the  amount  of  them,  and  the  breach 
alleged  is  not  doing  either  of  the  two  alternatives.  The  dama- 
ges for  such  a  breacK  are  not,  necessarily,  the  amount  of  the 
bills.  Of  the  two  alternatives  the  defendant  was  entitled  to 
select  the  least  burdensome.  If  the  jury  thought  the  bills 
worthless,  as  they  did,  they  were  entitled  to  give  nominal  da- 
mages. They  have  to  ascertain  by  what  amount  the  plaintiff 
would  have  been  the  better  if  the  contract  had  been  performed ; 
and,  as  the  contract  alleged  would  have  been  performed  by  the 
return  of  the  bills,  if  the  bills  were  of  no  value  he  has  lost  no- 
thing. This  case  is  not  as  if  the  plaintiff  had  alleged  a  contract 
by  the  defendant  to  return  the  bills,  and  if  not  then  to  pay  the 
amount,  and  that  the  bills  were  not  returned,  and  for  a  breach 
noii-pa^-ment  of  the  amount.  The  case  would  then  have  been 
within  the  authority  of  Lowe  v.  Pears  (*). 

Garlhj  Q.  0.,  in  support  of  the  rule.  The  question  is, 
what  is  the  reasonable  construction  of  the  contract  alleged 
in  the  declaration.  The  court  is  entitled  in  construing  the 
declaration  to  look  at  the  facts  alleged,  and  give  a  rea- 
sonable construction  to  the  contract  alleged  with  reference  to 
those  facts.  It  is  plain  that  the  contract  meant  that  *the  [477 
defendant  was  to  return  the  bills,  and  that,  if  he  did  not,  hb 
was  to  be  bound  to  pay  the  amount  of  them.  He  has  the  option, 
iu  the  first  instance,  of  returning  the  bills,  but,  if  he  does  not 
do  so,  he  has  no  longer  any  option,  but  must  pay  the  amount. 
It  is  obvious,  if  the  contract  be  so  construed,  the  damages  for 
the  failure  to  perform  either  alternative  will  be  the  amount  of 
the  bills.  The  breach  is  not  very  artistically  framed ;  but,  con- 
struing it  reasonably  with  reference  to  the  meaning  of  the  con- 
tract alleged,  it  is  submitted  that  the  amount  of  the  bills  is  the 
measure  of  the  damages  resulting  from  it. 

Grovb,  J.  The  question  in  the  present  case  turns  upon  the 
construction  to  be  put  upon  the  promise  alleged  in  this  declara- 
tion. The  question  is  an  extremely  doubtful  one,  and  un- 
fortunately there  is  a  division  of  opinion  in  the  court.  I  think, 
with  the  majority  of  the  court,  that  the  true  construction  of  the 
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475]  ♦Deverill  v.  Burxell. 

Measure  of  Damages — Contract  in  the  AUematite — Jadgment  hy  Default, 

The  declaration  stated  thattbe  plaintiff  having  shipped  certain  goods  to  a  place 
abroad  drew  against  the  shipment,  and  entrusted  the  drafts  to  the  defendant  for 
presentment,  for  reward  to  tue  defendant,  on  the  terms  that  the  defendant  shoald 
return  the  drafts  if  not  paid  after  acceptance  to  the  plaintiff,  or  pay  the  plaintiflT 
the  amount  of  them ;  that  all  conditions  were  performed,  &c.,  necessary  to  entitle 
the  plaintiff  to  a  return  of  the  drafts  or  to  payment  of  the  amount  of  them,  yet 
the  defendant  did  not  return  the  drafts  nor  pay  the  amount  of  them.  Judgment 
was  signed  for  want  of  a  plea; 

Held  (per  Keating.  Brett,  and  Grove,  JJ.,  Bovill,  C. J.,  dissentiojif),  that  the 
damages  on  the  contract  alleged  In  the  declaration  must  be  the  amount  of  tbe 
bills. 

Per  Bovill,  C.J. :  The  contract  as  alleged  in  the  declaration  bein^  a  contract  in 
the  alternative,  it  might  be  performed  by  performance  of  either  branch  of  tlie 
alternative  at  the  election  of  the  defendant,  and  therefore  the  damages  might  be 
the  value  of  the  bills,  if  of  less  value  than  the  amount  for  which  they  were  drawn. 

Declaration,  for  that  the  plaintiff  had  caused  certain  goods 
to  be  shipped  in  London  on  board  ship,  to  be  carried,  subject  to 
certain  bills  of  lading,  to  Rosario  in  South  America,  in  order 
that  they  might  be  delivered  to  one  C.  W.  Bollaert  there  on  his 
accepting  certain  drafts  drawn  by  the  plaintiff  on  him  against 
the  goods ;  and  thereupon  the  plaintiff  delivered  to  the  defend- 
ant, and  the  defendant  accepted  fi'om  the  plaintiff,  the  said  bills 
of  lading  and  drafts,  upon  the  terms  that  the  defendant  should 
cause  the  .drafts  to  be  presented  at  Rosario  to  Bollaert  for  ac- 
ceptance, and  that  in  the  event  of  the  said  drafts  being  duly 
accepted  the  defendant  should  deliver  over  to  Bollaert  the  said 
bills  of  lading  on  his  accepting  the  drafts,  and  should  cause  tbe 
drafts  to  be  presented  for  payment  at  maturity,  and  remit  to  the 
plaintiff  the  proceeds  of  the  drafts  if  the  same  should  be  paid; 
and  that,  if  the  drafts  should  not  be  paid,  the  defendant  should 
either  return  the  same  to  the  plaintiff,  or  pay  him  the  amount, 
for  reward  to  the  defendant  in  that  behalf;  and  although  the 
defendant  accordingly  presented  the  said  drafts  for  acceptance 
by  Bollaert,  and  he  accepted  the  same,  whereupon  the  defend- 
ant delivered  to  him  the  bills  of  lading,  and  although  all  things 
476]  were  done  and  happpened  *and  all  times  elapsed  neces- 
sary to  entitle  the  plaintiff  to  have  the  drafts  returned  to  bim  or 
the  amount  thereof  paid  by  the  defendant  to  him,  and  to  main- 
tain this  action,  yet  the  defendant  did  not  nor  would  return  the 
drafts,  nor  did  nor  would  the  defendant  pay  to  the  plaintiff  the 
amount  thereof.  Judgment  went  by  default  for  want  of  a  plea, 
and  on  a  writ  of  inquiry  before  the  sheriff  it  was  contended  by  tbe 
defendant's  counsel  that  upon  the  declaration  as  framed  the  jury 
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weie  entitled  to  assess  the  damages  at  the  value  of  the  bills,  and 
not  the  amount  of  them.  The  jury  found  that  the  bills  were 
worthless,  and  a  verdict  was  entered  for  the  plaintiff' for  a  far- 
thing damages.  A  rule  7iisi  had  been  obtained  for  a  new  trial, 
or  to  increase  the  amount  of  the  verdict  to  107^.,  the  balance  of 
the  amount  of  the  bills,  after  deducting  certain  payments  on 
account. 

McLeod  showed  cause.  The  promise  alleged  in  the  declara- 
tion 13  an  alternative  promise  to  do  one  of  two  things,  either  to 
return  the  bills  or  pay  the  amount  of  them,  and  the  breach 
alleged  is  not  doing  either  of  the  two  alternatives.  The  dama- 
ges for  such  a  breacK  are  not,  necessarily,  the  amount  of  the 
bills.  Of  the  two  alternatives  the  defendant  was  entitled  to 
select  the  least  burdensome.  If  the  jury  thought  the  bills 
worthless,  as  they  did,  they  were  entitled  to  give  nominal  da- 
mages. They  have  to  ascertain  by  what  amount  the  plaintiff 
would  have  been  the  better  if  the  contract  had  been  performed ; 
and,  as  the  contract  alleged  would  have  been  performed  by  the 
return  of  the  bills,  if  the  bills  were  of  no  value  he  has  lost  no- 
thing. This  case  is  not  as  if  the  plaintiff  had  alleged  a  contract 
by  the  defendant  to  return  the  bills,  and  if  not  then  to  pay  the 
amount,  and  that  the  bills  were  not  returned,  and  for  a  br(§ach 
non-payment  of  the  amount.  The  case  would  then  have  been 
within  the  authority  of  Lowe  v.  Pears  (*). 

Garlhf  Q.  0.,  in  support  of  the  rule.  The  question  is, 
what  is  the  reasonable  construction  of  the  contract  alleged 
in  the  declaration.  The  court  is  entitled  in  construing  the 
declaration  to  look  at  the  facts  alleged,  and  give  a  rea- 
sonable construction  to  the  contract  alleged  with  reference  to 
those  facts.  It  is  plain  that  the  contract  meant  that  *the  [477 
defendant  was  to  return  the  bills,  and  that,  if  he  did  not,  hb 
was  to  be  bound  to  pay  the  amount  of  them.  He  has  the  option, 
in  the  first  instance,  of  returning  the  bills,  but,  if  he  does  not 
do  so,  he  has  no  longer  any  option,  but  must  pay  the  amount. 
It  is  obviouSy  if  the  contract  be  so  construed,  the  damages  for 
the  failure  to  perform  either  alternative  will  be  the  amount  of 
the  bills.  The  breach  is  not  very  artistically  framed ;  but,  con- 
struing it  reasonably  with  reference  to  the  meaning  of  the  con- 
tract alleged,  it  is  submitted  that  the  amount  of  the  bills  is  the 
measure  of  the  damages  resulting  from  it. 

Grove,  J.  The  question  in  the  present  case  turns  upon  the 
construction  to  be  put  upon  the  promise  alleged  in  this  declara- 
tion. The  question  is  an  extremeljr  doubtful  one,  and  un- 
fortunately there  is  a  division  of  opinion  in  the  court.  I  think, 
with  the  majority  of  the  court,  that  the  true  construction  of  the 
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promise  alleged  is,  thut  it  is  not  in  the  strictest  sease  aa  alter- 
native promise,  but  a  promise  that  tlia  derendant  would  return 
tlie  bills,  and  if  be  did  not  return  them  he  woald  pay  t)iu 
amount  of  them.  In  that  case  it  is  clear  that  the  defendant 
would  bo  bound,  if  be  did  not  return  the  bills,  to  pay  thu 
amount  of  tbem.  -Tbe  promise  relates  to  a  matter  of  busmeas, 
and  must  receive  the  construction  which  would  be  given  to  the 
language  used  by  business  men  in  the  ordinary  courae  of 
business.  If,  in  the  ordinary  affairs  of  life,  I  say  to  a  man,  I 
wMl  return  your  hjrse  to  morrow,  or  pay  you  a  day's  hire  of 
Iiim,  the  only  reasonable  construction  is,  that,  if  1  do  not 
returji  the  horse,  I  will  pay  a  day's  hire.  If  the  use  of  the  word 
"  or  "  compels  us  to  regard  this  as  a  purely  alternative  promise, 
then  the  same  construction  would  be  applicable  to  the  case  I 
have  taken  as  an  illustration,  which  would  be  plainly  unrea- 
sonable. Here  the  parties  seem  to  me  by  their  agreement  to 
have  said  that  they  will  not  estimate  the  damage  to  accrue  to 
the  plaintiff  by  the  non  return  of  the  bills  at  the  actnal  value 
of  the  bills,  whatever  it  may  be  ;  but  they  choose  to  say  that,  if 
the  bills  are  not  returned,  the  defendant  shall  be  bound  to  pay 
tlicamoiint  of  tliom.  The  plaintiff  might  not  choose  to  take 
the  risk  of  a  change  of  circumstances,  which  might  affect  the 
value  either  way,  but  might  prefer  to  assess  the  value  at  the 
amount  of  the  bills.  It  seems  to  me  that  the  questioa  is,  what 
478]  13  the  meaning  of  this  promise  in  ordinary  'pflrlance,  and 
we  are  entitled  to  give  it  sucli  meaning  for  the  pm'poaes  of  the 
present  application.  I,  therefore,  thmk  the  rule  should  be 
absolute. 

Brett,  J.  I  am  of  the  same  opinion.    The  declaration  in  the 
present  case  states  facts  which  show  a  business  relation  between 
these  parties,  and  proceeds  to  set  out  a  contract  made  between 
tliem  bearing  reference  to  such  relation.    It  appears  to  me  that, 
when  a  business  contract  with  relation  to  hnainess  matters  is  set 
nut  in  a  declaration,  the  court  is  entitled  to  construe  it  accord- 
ing to  the  ordinary  rules  applicable  to  the  construction  of 
mercantile  contracts ;  that  is  to  say,  not  merely  according  to  the 
t  rules  of  grammar,  but  so  as  to  give  a  business  meanings 
not  a  fanciful  meaning,  to  every  part  of  it.     The  promise 
set  out  is  that  the  defendant  would  either  return  the  bill!* 
ly  the  amount  of  them.     That  promise  must  be  construed 
we  had  to  construe  it  directly  after  it  was  made  ;  and  «e 
no  right  to  consider  what  may  have  happened  at  a  snbse- 
t  period.     If  the  promise  had  been  simply  to  return  iln; 
,  the  law  would  have  implied  that,  if  the  bills  were  not  re- 
ad, the  defendant  should   be  bound  to  pay  the  damage!* 
illy  occasioned  to  the  plaintiff,  which  might  be  equal  to,  or 
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less  than,  the  amount  of  the  bills.  If  the  parties  making  this 
business  contract  had  intended  this,  they  would  have  contented 
tlicmselves  with  making  an  agreement  that  the  bills  should  be 
returned;  but  they  are  not  content  with  making  this  agreement, 
and  they  make  a  further  promise,  to  which,  as  it  seems  to  me, 
we'  are  bound  to  give  a  meaniirg.  The  promise  is  to  return 
the  bills  or  to  pay  the  amount  of  them.  That  is  the  same  as 
if  they  had  said  the  defendant  should  return  the  bills,  or  pay 
200i.,  or  whatever  the  amount  might  be.  If  that  does  not  mean 
that  he  should  return  the  bills,  and  if  not  should  pay  200^.,  I 
do  not  see  what  business  meaning  it  could  have.  The  plaintiff 
is  entrusting  the  bills  to  the  defendant  in  order  to  be  presented 
for  acceptance,  and  ultimately  for  payment;  if  dishonored,  he 
may  wish  to  deal  with  them  himself;  he  therefore  makes  a 
stipulation  to  insure  their  return, —  that  if  the  defendant  will 
not  return  them,  he  shall  pay  the  amount  of  them.  If  this  be 
the  proper  construction  of  the  promise,  we  are  entitled,  as  it 
seems  to  me,  to  construe  the  *breach  alleged  with  re-  [479 
ference  to  such  promise,  and  give  it  a  construction  which  shall 
not  alter  the  effect  of  the  contract.  The  whole  case,  therefore, 
depends  upon  the  true  construction  of  th*e  contract.  If  this  be 
what  I  conceive  it  to  be,  it  follows  that  the  damages  for  the 
broach  of  it  are  the  amount  of  the  bills.  I  am  therefore,  of 
opinion  that  the  rule  should  be  made  absolute. 

Keating,  J.  I  have  entertained  considerable  doubt  during  the 
course  of  the  argument,  and  I  cannot  say  that  my  doubts  are 
entirely  removed.  I  have  come,  however,  to  the  conclusion 
that  the  contract  as  alleged  in  the  declaration  is  not  to  be  con 
sidered  such  as,  according  to  the  strictest  construction  of  the 
words  used,  it  might  perhaps  appear  to  be ;  but  that  it  is  really 
a  oontract  to  return  the  bills  to  the  plaintiff,  or,  if  they  are  not 
returned,  to  pay  the  amount  of  them.  The  difficulty  in  the 
case  seems  to  me  to  arise  from  the  way  in  which  the  breach  is 
laid.  It  appears  to  me  that  it  would  have  been  competent  to 
the  pleader,  in  declaring  on  the  contract,  to  treat  it  as  a  contract 
to  the  effect  I  have  before  stated.  He  seems  to  have  got  iuto 
difficulty  by  declaring  on  it  as  a  purely  alternative  contract, 
which  would  be  satisfied  by  the  performance  of  one  thing  or 
the  other.  It  seems  to  me  that  the  proper  way  of  declaring 
would  have  been  to  declare  upon  the  contract  as  one  to  return 
the  bills,  and  if  not  pay  the  amount,  and  accordingly  to  have 
shaped  the  breach  as  for  non  payment  of  the  amount,  alleging 
that  the  bills  had  not  been  returned.  I  look  at  the  contract  as 
a  mercantile  contract  ma  le  between  mercantile  men,  and  it  does 
certainly  seem  to  me  th^*:  the  meaning  contended  for  by  the 
defendant  makes  it  one  which  it  is  scarcely  likely  that  mercati- 
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tile  men  would  enter  into.  The  plaintiff  is  sending  out  Iiis 
goods,  and  entrusts  a  correspondent  with  the  drafts  which  lie 
has  drawn  against  them.  It  is  not  an  unreasonable  stipulation 
to  make,  that,  if  not  accepted  or  dishonored,  the  defendant 
must  return  them  to  the  plaintiff  that  he  may  deal  with  them 
as  he  pleases,  or,  if  he  does  not  so  return  them,  must  stand  pay- 
master himself.  It  appears  to  me  that,  looking  to  the  declara- 
tion, that  was  probably  what  the  parties  did  intend.  If  so,  is 
there  any  insuperable  obstacle,  from  the  form  of  the  breach,  to 
our  giving  effect  to  the  construction  at  which  we  are  disposed 
480]  to  arrive  as  to  *the  contract?  I  agree  that  the*  breach 
must  be  construed  with  relation  to  the  construction  to  be  put 
on  the  contract  in  the  declaration.  On  the  whole,  therefore,  I 
think  that  the  rule  should  be  made  absolute,  though  I  am  not 
without  considerable  doubts  on  the  subject,  which  are  very 
materially  strengthened  by  the  fact  that  my  lord  differs. 

BoviLL,  C.J.  I  unfortunately  differ  from  the  rest  of  the  court. 
The  question  appears  to  me  to  be  one  of  great  difficulty,  and 
my  mind  has  fluctuated  considerably  during  the  course  of  the 
argument.  The  majority  of  the  court  have  arrived  at  a  con- 
clusion favorable  to  the  plaintiff;  but  the  inclination  of  my 
mind  is  in  favor  of  the  defendant.  The  matter  is  one  of  con- 
siderable doubt,  and  I  need  hardly  say  that  I  have  some 
misgivings  as  to  the  correctness  of  my  opinion,  seeing  that  the 
rest  of  the  court  are  of  a  contrary  opinion.  The  question,  as  it 
seems  to  me,  turns  entirely  on  the  construction  of  the  language 
in  which  the  contract  is  alleged  in  the  declaration.  If  the  con- 
tract as  there  stated  is  simply  in  the  alternative,  to  do  one  of 
two  tiling.^,  it  would  be  satisfied  by  the  performance  of  either, 
and  the  damages  would  be  the  loss  occasioned  by  non  per- 
formance of  that  alternative  which  would  be  least  beneficial  to 
the  plaintiff.  If  the  true  construction  be  that  of  the  two  things 
to  be  done  one  depended  upon  the  non  performance  of  the 
other,  that  is,  if  the  defendant  did  not  return  thet  bills,  then  he 
should  pay  the  amount  of  them,  the  damages  would  be  the  non 
payment  of  that  amount.  The  rule  of  law  is  clear,  that,  in  the 
case  of  alternative  contracts,  the  person  who  has  to  perform  the 
contract  has  the  right  to  elect  which  branch  of  the  alternative 
he  will  perform.  On  the  other  hand,  it  is  equally  clear,  if  the 
contract  is  to  do  a  thing,  and  if  not  to  pay  a  sum  of  money, 
then  the  damages  for  not  doing  the  thing  are  the  sum  of  money. 
Under  which  class  does  this  contract  range  itself?  It  muj<t 
depend  on  the  language  in  which  it  is  stated.  I  come  to  the 
conclusion  that  the  contract  Mated  in  this  declaration  is  one  of 
the  class  which  may  be  called  strictly  alternative,  and  Wduhl 
be  satisfied  by  the  performance  of  either  branch  of  the  altcruu- 
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tive,  at  eleotion.  .  The  rale  as  to  this  class  of  contract  is  laid 
ilawn  by  Maule,  J.,  in  Cockburn  v.  Alexander  (*) 

*Many  instances  might  be  put,  e.  g.,the  case  susrsested  [481 
in  ar«^ament.  A  man  might  contract  that  immediately  after  a 
race  he  would  deliver  over  his  horse  Ajax,  or  pay  1000/.  In 
that  case  the  contract  would  be  performed  by  either  delivering 
tiie  horse  or  the  money,  at  election.  There  the  effect  of  the  al- 
ternative might  vary  according  to  circumstances,  for,  if  the 
Ijorse  lost  the  race,  the  owner  would  probably  desire  to  deliver 
tlie  horse ;  but,  if  it  won,  he  might  prefer  to  part  with  the  money. 
What  would  the  damages  be  in  such  a  case  T  They  would,  ac- 
cording to  the  rule  laid  down  by  Maule,  J.,  be  the  loss  occa- 
sioned by  the  non-performance  of  the  contract  to  the  plaintiff; 
and,  if  the  contract  could  have  been  performed  by  the  perform- 
ance of  the  alternative  least  beneficial  to  the  plaintiff,  the 
measure  of  damagfes  would  be  regulated  by  the  loss  occasioned 
hy  non-performance  of  that  alternative.  It  may  be  said  that 
the  case  I  have  put  is  like  the  present,  and  such  a  contract 
means  that  the  owner  is  to  deliver  the  horse,  and  if  not  to  pay 
ilie  1000/. ;  but  it  seems  to  me  that,  if  the  terms  of  the  contract 
are,  as  alleged  in  the  declaration,  in  the  alternative,  by  reason 
of  the  use  of  the  disjunctive  conjunction  "  or,*'  we  are  not  en- 
titled to  import  into  it  the  condition  that  if  the  one  thing  is  not 
done  the  other  shall  be,  which  is  to  turn  it  from  an  alternative 
contract  into  one  of  another  character.  One  test,  which  appears 
to  me  to  be  applicable,  is  to  reverse  the  order  in  which  the  two 
alternatives  are  mentioned.  Suppose  the  contract  alleged  were, 
to  pay  1000/.  or  to  deliver  the  horse.  Clearly  under  such  a 
contract  there  would  be  an  option  to  do  either,  and  it  could  not 
be  said  that  it  was  a  contract  to  pay  the  1000/.,  or  if  not  to  de- 
liver the  horse.  So  also  with  the  present  contract,  if  it  were 
alleged  to  be  to  pay  the  amount  of  the  bills  or  to  deliver  them 
)ip.  Could  it  then  be  said  that  it  was  anything  but  a  purely 
alternative  contract;  that  it  was  a  contract  to  pay  the  amount, 
and  if  not  to  deliver  up  the  bills,  and  that  damages,  perhaps  ex- 
ceeding the  amount  of  the  bills,  mi^ht  be  recovered  for  the 
default  in  returning  them?  Here  the  jury  have  assessed  the 
value  of  the  bills  at  one  farthing,  but  in  some  cases  the  actual 
(lumages  for  non  return  of  the  oills  might  exceed  the' amount 
of  them.  In  whatever  order  the  two  alternatives  are  put,  it  ap- 
pears to  me  that,  the  disjunctive  conjunction  being  used,  the 
contract  as  alleged  in  the  declaration  gives  an  option  which  al- 
ternative *the  defendant  will  adopt.  It  seems  to  me  that,  [482 
to  read  the  contract  as  suggested  by  my  learned  brethren,  is  to 
make  a  fresh  contract  for  the  purpose  of  giving  effect  to  specu- 

^)  0  C.  B.,  791.  at  p.  814 ;  18  L.  J.  (C.P.).  74. 
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lative  views  as  to  the  intention  of  the  parties^  and  to  alter  the 
natural  signification  of  the  language  that  is  used.  It  is  clear, 
on  the  face  of  the  declaration,  that  tL'^  pleader  treated  this  as 
an  alternative  contract,  for  the  allega  ion  of  performance  of 
conditions  precedent  is,  that  all  thing.^  .vere  done  necessary  to 
entitle  the  plaintiff,  not  to  payment  of  4ie  amount  of  the  bills, 
but  to  the  return  of  the  bills  or  the  payiaent  of  the  amount  of 
them.  It  may  have  been  that  it  was  .vith  reference  t6  this 
view  of  the  declaration  that  the  defendu  ^t  allowed  judgment  to 
go  by  default.  Under  these  circumstances,  I  think  we  ought 
to  construe  the  declaration  strictly,  and  -ire  not  entitled  to  sub- 
stitute words  which  import  a  condition  that  one  alternative  shull 
be  performed  if  the  other  is  not,  when,  tie  disjunctive  conjunc- 
tion "  or"  being  used,  the  natural  meaning  is  a  simple  alterna- 
tive. I  have  had  considerable  doubt  on  the  .matter,  and  regret 
to  differ  from  my  learned  brethren,  but  I  feel  bound  to  express 
the  opinion  at  which  I  have  arrived.  I  am  of  opinion  that  this 
rule  should  be  discharged.  Mule  absolute. 

Attorneys  for  plaintiff:  PooU  &  Hughes, 
Attorney  for  defendant :  CoUerilL 
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Hutchinson  and  others  v.  Tatham  and  others. 

Written  Contract — Evidence  of  Trade  Usage --Charterparty— Principal  and 

Agent. 

The  defendants,  acting  as  agents  for  one  L.  chartered  a  ship  for  the  conveyance 
of  a  cargo  of  currants  from  the  Inonian  Islands.  Tlie  charterparty  was  expressed 
to,be  made  and  was  signed  by  the  defendants,  as  "  agents  to  merchants,"  the 
name  of  the  principal  not  being  disclosed : 

Held,  on  the  authority  of  Humfrey-Y,  Dale  (E.  B.  ^fc  E..  1004 ;  37  L.  J.  (Q.B.), 
390)  and  Fleet  ▼.  Marion  (I^aw  Rop.,  7  Q.  B.,  126),  that  evidence  was  admissible, 
in  an  action  by  the  shipowners  ^gainst  the  defendants  upon  the  charterparty ,  of 
a  trade  usage,  by  which,  if  the  name  of  the  principal  is  not  disclosed  within  a  rea- 
sonable time«  the  agents  themselves  are  personally  liable. 

Declaration  upon  a  charterparty,  for  freight  and  demurrage 
Plea,  inter  cdiay  denial  of  the  making  of  the  charterparty. 
483]  *0i  tbe  trial  before  Keating,  J.,  at  the  sittings  in  Lon- 
don after  Hilary  Term,  the  facts,  so  far  as  material,  were  as 
follows :  The?  charterparty  in  question  was  expressed  tq  be 
made  between  the  plaintiffs  and  the  defendants  ^^  as  agents  to 
merchants ;"  and  provided  that  the  ship  should  load  at  Patras, 
or  at  other  places  in  the  Ionian  Islands,  as  prdered  by  the 
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charterers,  a  full  and  complete  cargo  of  currants,  in  usual 
packages,  &c.  The  defendants'  signature  to  the  contract  was 
expressed  to  be  by  them  "as  agents  to  merchants.'*  It  was 
l»roved  that  the  defendants,  in  making  the  charterparty,  had 
acted  as  agents  for  one  Lj'ons,  with  due  authority  to  do  so  ;  but 
evidence  was  tendered  on  the  part  of  the  plaintiffs,  and  ad- 
mitted, of  a  trade  usage,  that,  if  the  principars  name  is  not 
disclosed  within  a  reasonable  time  after  the  signing  of  the 
charterparty,  in  such  case  the  broker  shall  be  personally  liable. 
The  jury,  upon  the  evidence,  found  that  such  a  custom  existed, 
and  that  the  name  of  the  principal  had  not  in  this  case  been 
disclosed  within  a  reasonable  time.  The  verdict  was  entered  for 
the  plaintiffs  for  475/.,  leave  being  reserved  to  the  defendants 
10  move  to  enter  a  verdict  for  themselves  on  the  ground  that 
they  had  contracted  as  agents,  and  that  parol  evidence  was  in- 
admissible. 

A  rule  7iisi  had  been  accordingly  obtained,  against  which 

H.  James^  Q.C.,  and  Philbrkk^  showed  cause.  They  con- 
tended that  the  evidence  was  admissible,  and  that  the  case  was 
.*iibstantially  undistingnishable  from  Dale  v.  Humfrey  (*)  and 
iW  V.  Murion  (*).  [They  cited  Noble  v.  Kennoway  (*),  Fairlic 
V.  Fenion  (*),  Deslandes  v.  Gregory  {%  Green  v.  Kopki  (•),  Story 
on  Agenc}^,  s.  267,  and  2  Kent's  Commentaries,  p.  630.] 

Day,  Q.C.,  and  Lumley  Smith,  supported  the  rule.  They 
contended  that  the  present  case  was  distinguishable  from  Dale 
V,  Humfrey  (*)  and  li'leet  v.  Murion  (*),  inasmuch  as  the  contract 
was  made  and  signed  by  the  defendants  "  as  agents,"  and  that 
evidence  *to  make  them  liable  as  principals  directly  con-  [484 
tradicted  the  terms  of  the  contract,  and  was  therefore  inad- 
missible. 

BoviLL,  C.J.  The  evidence  in  this  case  showed  that  the 
defendants  were  acting  as  agents  for  one  Lyons,  who,  though 
usually  residing  at  Patras,  was  at  the  time  of  the  transaction  in 
question  in  this  country,  and  authorized  the  defendants  to  enter 
into  the  charterparty  upon  which  the  action  is  brought.  I  lay 
no  stress,  however,  upon  the  principal  being  a  foreigner,  as  it 
does  not  seem  to  me  material  in  the  present  case.  The  con- 
tract is  expressed  to  be  made  between  the  plaintiffs  and  the  de- 
fendants as  agents  to  merchants.  The  signature  of  the  defend- 
ants repeats  the  same  description  of  them,  as  agents  'to 
niercbants.  Apart  from  the  evidence  of  custom,  it  is  quite 
clear  that  upon  a  contract  framed  as  this  is  the  defendants  could 

07  R  &  B.  268 ;  E.  B.  &  E.,  1004  ;  (•)  Law  Rep.  5  Ex.,  1C9. 

26  L.  J.(Q.B.),  137;   27  L.  J.   (Q.B.),  029  L.  J.  (Q.B.),  93;  30  L.J.(Q.B,), 

390.  86;  2E.  &E..002. 
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not  be  personally  liable.  It  appears  on  the  face  of  the  contract 
that  they  are  contracting  on  behalf  of  others.  It  is  analogous 
to  the  case  of  a  contract  in  which  a  broker  says  that  he  sells  on 
account  of  somebody  else  as  principal,  and  signs  himself  broker, 
winch  was  the  form  of  the  contract  in  Fleet  v.  Murton  ('). 

There  is  no  distinction  in  principle,  ts  it  seems  to  me,  between 
the  contract  in  that  case  and  the  pr.sent.  The  contract  in 
cither  case  shows  on  the  face  of  it  thi  t  the  party  signing  it  is 
acting  as  agent.  This  was  the  viewtak^n  by  Blackburn,  J.,  in 
Fleet  V.  Murton  Q,  when  he  says,  "  I  tuke  it  that  there  is  no 
doubt  at  all  on  principle  that  a  broker,  :is  such,  merley  dealinir 
as  broker  and  not  as  purchaser  of  the  aiticle,  makes  a  contract 
from  the  very  nature  of  thins^s  between  the  buyer  and  seller, 
and  he  is  not  himself  either  buyer  or  slier;  and  that,  conse- 
quently, when  the  contract,  as  in  the  Tiresent  case,  in  terms 
says,  *sold  to  A.  B.,'  or  'sold  to  my  principals,'  and  the  broker 
signs  himself  simply  as  broker,  he  does  not  make  himself  by 
that  either  purchaser  or  seller  of  the  goods.  lie  is  simply  the 
broker  making  the  contract." 

The  same  point  was  decided  in  Fairlie  v.  Faiton  (•),  where 
Kelly,  C.  B.,  says,  "When  he  contracts  in  the  ordinary  form, 
describing  and  signing  himself  as  broker,  and  naming  his 
l)rincipal,  no  action  is  maintainable  by  him."  Martin,  B.,  also 
4S5]  says,  in  the  *same  case,  "  "When  he  states  on  the  face  of 
the  contract  that  he  is  acting  as  broker,  that  is,  as  a  middle- 
man between  the  two  parties,  he  has  no  interest,  and  cannot 
sue.  If  he  could  sue  he  could  also  be  sued ;  and  it  is  obvious 
on  the  face  of  the  contract  tBat  he  does  not  contract  to  deliver 
the  goods  sold,  but  only  that  he  has  authority  to  enter  into  the 
contract  on  behalf  of  the  principals  he  names."  On  these 
authorities,  and  according  to  the  general  understanding  in 
mercantile  matters  of  the  effect  of  a  contract  so  framed,  it 
seems  to  me  that  on  the  contract,  apart  from  custom,  the 
defendants  are  not  responsible. 

The  question  therefore  arises,  whether  evidence  is  admissible 
to  add  a  term  not  expressed  in  the  contract,  to  the  effect  that,  if 
the  principal  be  not  disclosed  within  a  reasonable  time  from  the 
signing  of  the  contract,  then  the  agent  is  to  be  personally  liable. 
It  is  the  general  rule  that  evidence  is  admissible  for  the  pur- 
pose of  explaining  the  terms  of  a  contract  with  reference  to 
the  usage  of  a  particular  trade,  and  of  showing  that  a  term 
'Sfhich,  yrimfl/ocie,  would  have  one  meanins:,  may  have  in  such 
trade  another  well-understood  meaning.  The  question  some- 
times arises  as  to  the  meaning  of  a  particular  expression,  but  it 
also  often  arises  as  to  whether,  on  a  contract  which  purports 

0)  Law  Rep.  7  Q.  B.,  128.  0  Law  Rep.,  5  Ex.,  169. 
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to  be  made  by  a  party  only  as  agent,  he  can  be  charged  as 
principal.  Within  my  expertence  the  qnestion  has  arisen 
whether  snch  a  custom  exists  in  many  of  the  trades  in  London. 
In  Hamfrey  V,  DaU  (*)  the  contract  was,  as  it  seems  to  me,  sub- 
stantially the  same  as  this.  There  the  contract  was  made  by 
the  defendants  ^rmifi/acf6  as  agents,  but  it  was  decided  that 
evidence  of  custom  was  admissible  to  show  that  it  was  intended 
that  the  agent  should  himself  be  bound  if  the  principal's  name 
were  not  declared.  There  is  nothing  unreasonable  in  such  a 
custom,  and  I  have  known  it  applied  by  the  findings  of  juries 
to  many  branches  of  trade.  There  is  a  good  reason  for  such  a 
custom.  With  respect  to  many  branches  of  trade  of  a  specu- 
lative character,  where  contracts  are  made  through  a  broker  to 
take  advantage  of  the  rise  and  fall  of  the  markets,  it  may  be 
all  important  that  the  names  of  the  real  principals  should  not 
be  disclosed.  In  snch  cases,  if  the  opposite  party  cannot  obtain 
the  name  of  the  principal,  no  one  can  be  responsible  *to  [486 
him  but  the  broker.  If  the  custom  does  exist,  its  only  efiect  is 
to  add  a  term  to  the  contract,  and  to  make  the  contract,  which, 
pri?na/arif,  is  that  of  the  principal,  likewise  bind  the  agent  per- 
soually  in  a  particular  event. 

After  the  cases  of  Hamfrey  v.  Dale  (^)  and  Fleet  v.  Murion  ('), 
it  seems  to  me  impossible  to  contend  that  this  evidence  is  in- 
admissible. In  Fleet  v.  Murion  (')  Cockburn,  C.J.,  says,  "  For, 
although  where  a  party  contracts  as  agent  there  would  not,  in- 
dependently of  some  further  bargain,  be  any  liability  on  him 
as  principal,  yet,  if  a  man,  though  professing  on  the  face  of  the 
contract  to  act  as  agent  to  another,  and  to  bind  his  principal 
only  and  not  himself,  chooses  to  qualify  \he  contract  by  saying 
that  he  will  make  himself  liable,  though  he  is  contracting  for 
another  and  giving  to  another  rights  under  the  contract,  ho 
himself  will  incur  the  same  liability  as  his  principal.  Now, 
although,  where  a  party  professes  to  contract  as  broker,  it 
might  J  prima  faciey  be  taken  that  he  contracts  without  the  inten- 
tion of  incurring  liability  on  his  own  part,  yet,  if  by  the  custom 
of  the  particular  trade  there  is  that  qualification  of  the  con- 
tract, which,  if  written  into  the  contract  in  extenso^  would  un- 
doubtedly bind  him,  that  qualification  may,  I  think,  be  imported 
into  the  contract  by  evidence  of  the  custom." 

In  this  reasoning  I  entirely  concur.  Blackburn,  J.,  also  says  : 
"  I  agree  that,  in  the  present  case,  if  it  were  not  for  the  evidence 
of  custom,  the  defendants,  who  contract  for  a  principal,  'sold 
to  a  principal/  and  sign  as  brokers,  would  not  have  been  liable 
at  all  upon  this  contract.  But  then  there  came  the  custom,  and 
the  evidence  of  the  custom  was  to  this  effect,  that  in  this  trado 

0  7  E.  &  B.,  266 ;  E.  B.  &  E.,  1004.  («)  Law  Rep.,  7  Q.  B.,  126. 
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the  brokers  deal  on  these  terms.  The  custom  is  this,  if  the 
broker  does  not  disclose  his  principal's  name  on  the  contract, 
he  is  personally  liable."  These  are  distinct  authorities  on  the 
question;  and,  speaking  from  some  experience,  I'^hould  sixy  it 
was  the  common  practice  to  admit  such  evidence  in  cases  of  the 
sort.    For  these  reasons,  I  think  the  rule  must  be  discharge<t. 

Brett,  J.  The  question  here  is  as  to  the  meaning  of  a  written 
document,  and  as  to  whether  parol  evidence  was  admissible  for 
the  purpose  of  qualifying  it.  I  have  had  very  considerable  doubt 
487]  fts  *^^  what  is  the  effect  of  this  document  with  respect  to 
the  admissibility  of  the  parol  evidence.  In  the  body  of  the 
contract  it  is  stated  that  it  is  made  by  the  defendants  as  agents 
to  merchants,  and  the  signature  is  to  the  same  effect.  This 
appears  to  me  a  much  stronger  case  than  Humfrey  v.  Dale  (*) 
and  Fleet  v.  Murion  (*). 

It  does  seem  a  strong  thing,  when  a  person  expressly  says 
to  another,  in  a  written  document,  that  he  is  not  contractiiig 
with  him  as  principal,  and  in  signing  that  writing  states  the 
same  thing  again,  to  hold  that  it  can  by  any  evidence  afterwards 
be  established  that  he  is  liable,  not  as  agent  but  principal.  On 
the  authority  of  what  was  said  by  Cockburn,  C.  J.,  in  FUel  v. 
Marion  (^),  and  Hill,  J.,  in  Deslandes  v.  Gregory  ('),  it  is  clear  thnt 
without  evidence  of  custom  the  defendants  would  not  be  liable 
as  principals.  So  strong  do  I  consider  the  terms  of  this  contract 
in  this  respect,  taking  the  terms  in  the  body  and  the  signature 
together,  that,  were  evidence  offered  to  show  that  from  the 
beginning  the  defendants  were  liable  as  principals,  I  should  be 
prepared  not  to  admit  it ;  but  the  cases  have  lately  gone  very 
far  as  to  the  admissibility  of  evidence  of  custom.  It  is  clear, 
however,  that  no  such  evidence  cad  be  admitted  to  contradict 
the  plain  f;erms  of  a  document.  If  evidence  were  tendered  to 
prove  a  custom  that  the  defendants  should  be  liable  as  princi- 
pals under  all  circumstances,  that  would  contradict  the  docu- 
ment ;  but  it  has  been  decided  that,  though  you  cannot  contradict 
a  written  document  by  evidence  of  custom,  you  may  add  a  term 
not  inconsistent  with  any  term  of  the  contract.  What,  I  appre- 
hend, it  is  here  attempted  to  add,  is,  not  that  the  defendants 
would  be  liable  as  principals  in  the  first  instance  or  under  alt 
circumstances,  but  that,  though  prima  facie  and  in  most  cases 
the  brokers  are  mere  agents,  yet,  if  they  fail  to  disclose  the  name 
of  the  principals  within  a  reasonable  time,  they,  the  agents,  may, 
on  the  happening  of  this  contingency,  be  principals.  This  is 
not,  I  think,  on  the  whole,  inconsistent  with  the  contract,  and 
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therefore,  though  with  some  doubt,  I  think  the  evidence  was- 
admissible,  and  the  rule  must  be  discharged. 

Grove,  J.    I  cannot  see  that  there  is  any  tangible  distinction 
♦between    the  contracts  in   the  cases  of  Humfrey  v.    [488 
Dak  (*)  and  Fleet  v.  Murton  (*)  and  that  in  the  present  case.     In 
the  present  case  the  defenaants  say  they  contract  as  agents ; 
bat  in  those  cases  it  was  obvious,  on  the  face  of  the  documents, 
that  the  defendants  were  agents.    In  both  the  contract  was  ex- 
pressed to  be  made  for  a  principal,  and  the  broker  signed  him- 
self broker.     In  what  capacity,  therefore,  could  he  contract 
except  as  agent  ?    If  this  view  be  correct,  these  cases  are  express 
authorities,  one  of  them  being  the  decision  of  a  court  of  error, 
that  the  evidence  of  the  custom  is  admissible  in  such  a  case  as 
the  present.     It  is  not  easy  to  define  exactly  the  limits  within 
whicn  evidence  of  mercantile  custom  is  admissible  to  vary  the 
meaning  of  a  written  contract.     It  is  clear  that  evidence  is  not 
admissible  to  contradict  the  writing;  but  in  one  sense  the  con- 
tract must  always  be  varied  by  the  admission  of  the  evidence 
of  custom,  inasmuch  as  the  efiect  of  the  contract  would  not  be 
the  same  without  th^  parol  evidence,  or  else  the  parol  evidence 
would  itself  be  unnecessary.     The  evidence  of  custom  that  is  in- 
admissible must  be,  it  appears  to  me,  evidence  of  something 
inconsistent  and  irreconcilable  with  the  written  contract.     The 
evidence  here  proposed  to  be  given  can  only  be  inadmissible  if 
the  import  of  the  words  "  as  agents  "  is  such  as  to  exclude  a 
collateral  provision  for  liability  as  principals  in  a  certain  con- 
tingency.    It  is  not  attempted  to  show  thati  the  defendants 
priacipals  would  noty  prima  faciey  and,  in  most  cases,  be  liable 
as  the  principals,  and  not  the  defendants ;  but  that,  in  a  certain 
particular  contingency,  the  defendants  might  themselves  be 
personally  liable.     This  does  not  seem  to  me  so  inconsistent  and 
irreconcilable  with  the  contract  as  to  amount  to  a  contradiction 
or  variation  beyond  what  is  admissible. 

Keating,  J.  I  also  think  that  this  evidence  was  admissible. 
I  agree  with  my  Brother  Brett  that  the  present  case  goes  some- 
^vhat  beyond  any  case  yet  decided,  but  still  I  think  that  it  is 
fairly  within  the  authority  of  Humfrey  v.  Dale  (*)  and  Fleet  y. 
Mwrton  (*).  *        Bute  discharged. 

Attorneys  for  plaintiffs:  Lowless^  Nelson^  ^  Jones. 
Attorney  for  defendants :  Cooper* 

n E  B.  &  E.,  1004.  0  Law  Rep.,  7  Q.  B.,  136. 
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June  19, 1873. 
[IN  THE  EXCHEQUER  CHAMBER.] 

533]  *Rbvell  V.  Blake. 

Bankruptcy — Jurisdiction  of  County  Court — Adjudication  ■—  ^Mention  ogainH 
Goods  of  Bankrupt  21     " 
69,  71, 72,  80,  and  87. 


Ooods  of  Bankrupt  Trader — Bankruptcy  Act,  1869  (32  <fe  38  ViU.  e,  71), ».  10, 

id  r 


Tlie  59tli  section  of  the  Bankruptcy  Act,  1869,  provides  that  if  the  person  sought 
to  be  adjudged  a  bankrupt  reside  or  carry  on  business  within  the  London  Bank- 
ruptcy District  "  the  court "  shall  mean,  for  the  purposes  of  the  act,  the  Court  of 
Bankruptcy  in  London,  but  that  if  the  person  sought  to  be  adjudged  a  bankrupt 
do  not  reside  or  carry  on  business  within  the  London  Bankruptcy  District "  the 
court "  shall  mean  the  county  court  of  the  district  within  wuich  he  resides  or 
carries  on  business. 

A  bankruptcy  petition  in  the  form  required  by  the  bankruptcy  rules  containing, 
among  other  necessary  allegations,  a  statement  that  the  debtor  did  not  reside  or 
carry  on  business  in  the  London  district,  was  presented  to  the  county  court  of 
the  district  in  which  the  debtor  resided,  accompanied  by  the  usual  affidavit  of 
verification  required  by  the  rules. 

Tiie  debtor  did  not  appear  on  the  hearing,  and  the  county  court  adjudicated 
him  a  bankrupt  in  the  usual  form. 

The  debtor  did,  in  point  of  fact,  carry  on  business  within  the  London  district 
under  an  assumed  name : 

Hdd  (afldrming  the  decision  of  the  court  below),  that  the  adjudication  was  m  t 
void,  notwithstanding  that  the  bankrupt  did  in  fact  carry  on  business  in  I<ondon. 
but  merely  irregular,  and  could  only  be  questioned  by  proceedings  in  the  way 
of  application  or  appeal  .to  the  Court  of  Bankruptcy  itself. 

In  order  that  the  87th  section  of  the  Bankruptcy  Act,  1869,  may  be  applicable, 
it  is  not  necessary  that  the  debtor  should  have  been  adjudicated  bankrupt  as  a 
trader,  but  only  that  he  should  be  in  fact  a  trader 

Apneal  from  the  decision  of  the  Court  of  Common  Pleas  dis- 
charging a  rule  to  enter  a  verdict  for  the  defendant.  The  fiicls 
are  fully  stated  in  the  report  of  the  case  in  the  court  below  (*). 

Benjamin^  Q.C.  {Morgan  Howard  and  Bathursty  of  the  Chan- 
cery Bar,  with  him),  for  the  defendant,  the  appellant  The  ad- 
judication  in  bankruptcy  was  pronounced  by  a  court  that  was 
not  competent  to  pronounce  it,  for  by  the  69th  section  if  the 
person  sought  to  be  adjudged  a  bankrupt  reside  or  carry  on 
business  within  the  London  bankruptcy  district,  "  the  court" 
534]  sball  mean,  for  the  purposes  of  the  *act,  the  London 
Bankruptcy  Court.  Therefore  the  London  Bankruptcy  Court 
was  the  proper  court  to  have  dealt  with  the  case,  and  the  pro- 
ceedings were  coram  nonjudlce, 

[Kelly,  C.B.  Ilad  not  the  county  court  jurisdiction  on  the 
facts  then  before  it?  Can  it  be  that  the  whole  proceedings 
which  may  have  been  taken  in  the  county  court,  bona  JulCy  and 

0  Law  Rep.,  TCP,  300. 
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in  atter  ignorance  of  the  fact  that  the  debtor  carried  on  busi- 
ness in  London,  are,  by  reason  of  such  fact,  utterly  void  ? 

Blackburn,  J.  Is  not  the  remedy  by  proceedings  in  the  wav 
of  appeal  to  the  Bankruptcy  Court,  and  not  ^y  treating  the  ad- 
jiidieution  as  a  nullity  in  a  court  of  common  law  ?] 

The  defendafnt  is  no  party  to  the  bankruptcy,  and  had  no- 
thing to  do  with  it.  It  is  very  doubtful  whether  he  would  have 
had  any  locus  standi  for  appealing.  He  was  not  aggrieved  by 
the  mere  adjudication.  It  is  only  when  it  is  sougnt  to  take 
away  from  him  the  fruit  of  his  execution  that  he  is  injured 
Besides,  be  would  know  nothing  about  the  bankrupt's  carry- 
ing on  business  in  London  at  the  time.  The  adjudication  was 
against  the  debtor  as  a  non-trader. 

[Blackburn,  J.  He  had  notice  that  a  bankruptcy  petition  was 
presented,  and  that  it  was  sought  to  deprive  him  of  the  fruits 
of  the  execution,  which  could  oiily  be  done  if  the  bankrupt  was 
a  trader.] 

The  notice  is  only  to  the  sheriff,  and  it  does  not  necessarily 
follow  that  it  would  be  communicated  to  the  execution  creditor. 

[Blackburn,  J.  In  the  usual  course  of  things  it  would  be.] 

Moreover,  the  petitioning  creditor  knew,  before  the  adjudi- 
cation was  obtained,  that  the  debtor  carried  on  business  in 
London,  for  he  had  previously  made  an  application  on  an  affi- 
davit which  showed  that  he  did  so  carrv  on  business,  for  the 
appointment  of  a  receiver  in  respect  of  such  business.  The 
proceedings  in  the  county  court  were  deliberately  persisted  in 
because  fresh  proceedings  in  the  London  court  would  have 
been  too  late  to  affect  the  defendant's  execution. 

The  defendant  having  then  procured  an  order  from  the  court, 
which  it  had  not  jurisdiction  to  make,  by  misstatement  and  con- 
cealment of  the  truth  from  the  court,  cannot  be  entitled  to  set 
it  op  as  against  a  person  no  party  to  the  bankruptcy. 

♦[Blackburn,  tf.  In  order  to  be  entitled  to  treat  the  [o3f5 
judgment  of  thu  Bankruptcy  Court  as  void  without  setting  it 
aside,  must  you  not  prove  fraud  on  the  part  of  the  defendant  ? 
What  evidence  is  there  of  fraud  ?] 

It  is  submitted  that  even  without  moral  fraud  a  man  cannot 
be  placed,  by  a  judgment  procured  by  a  false  Affidavit,  which, 
if  the  court  had  known  the  facts,  it  had  no  jurisdiction  to  make, 
in  a  better  position  than  he  would  have  been  in  if  the  court  had 
known  the  facts :  Beff  v.  The  Saddlers*  Company  (*) ;  Earl  Bandon 
V.  Becker  (*) ;  WhUe^  JiJx  parie^  Re  Tommey  (*) 

[Kelly,  O.B.  The  fraud,  if  any,  was  that  of  the  petitioning 
creditor:  how  can  that  affect  the  trustee,  who  represents  other 
creditors  besides  the  petioning  creditor?] 

(0 10  H.  L.  C,  404,  at  p.  431.  O  3  Q.  &  P.,  479.  O  4  H.  L.  C.  813. 
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la  the  case  of  Re  Buckland  ('),  proceedings  which  had  been 
commenced  by  mistake  in  the  wrong  court  were  ordered  to  be 
transferred  by  the  Chief  Judge  in  Bankruptcy  to  the  right  one, 
all  parties  concurring  in  their  being  so  transferred, 

[Kelly,  C.B.  That  shows  that  they  cannot  be  in  such  a  case 
a  mere  nullity.] 

The  transfer  was  by  consent  of  all  parties  in  the  case.  The 
proceedings  ought  at  any  rate  to  have  been  transferred  here, 
and  then  the  chief  judge  in  the  exercise  of  his  equitable  juris- 
diction would  have  made  it  a  term  of  the  transfer  that  the 
execution  creditor  should  not  be  put  in  a  worse  position  by 
reason  of  the  transfer. 

Secondly,  the  87th  section  only  applies  to  a  case  where  the 
adjudication  is  against  the  debtor  as  a  trader.  It  is  part  of  the 
scheme  of  the  act,  to  be  collected  from  the  act  itself,  and  the 
rules  and  forms  which  by  the  78th  section  are  to  be  read  as  if 
contained  in  the  act,  that  on  the  face  of  the  proceedings  it  should 
appear  whether  the  bankrupt  is  proceeded  against  as  a  trader 
or  non  trader.  The  acts  of  bankruptcy  are  not  the  same  for  a 
trader  as  for  a  non  trader.  The  consequences  of  the  adjudica- 
tion are  diflferent  in  the  case  of  a  trader  with  respect  to  reputed 
ownership,  and  various  other  matters ;  and  in  the  forms  of 
petition  and  adjudication  provision  is  made  that  when  the  pro- 
636]  ceedings  are  *against  a  trader,  it  shall  be  so  expressed. 
On  the  face  of  all  the  proceedings  in  the  present  case  it  appeared 
that  they  were  against  the  bankrupt  as  a  non  trader. 

-R.  V.  Williams  (TV.  (?.  Harrison  with  him),  for  the  plaintiff, 
the  respondent. 

[Thb  Court  intimated  that  he  need  not  deal  with  the  point 
as  to  fraud,  inasmuch  as  they  were  of  opinion  that  there  was 
no  evidence  of  fraud  in  the  prpcuring  of  the  adjudication.] 

The  order  of  adjudication  is  conclusive  in  all  courts  whatever, 
except  the  Bankruptcy  Court  itself,  by  virtue  of  sect.  10.  It 
was  the  intention  of  the  legislature,  clearly  to  be  gathered 
from  the  terms  of  the  act,  to  create  a  aew  superior  court  for  the 
purposes  of  bankruptcy,  whose  proceedings  should  not  be  sub- 
ject to  be  questioned  in  any  other  court  on  collateral  matters. 
The  sections  wtiich  contain  the  limits  of  the  jurisdictions  of  the 
local  courts  of  bankruptcy  are  directory  merely,  or  at  any  rate, 
are  so  far  so  that  non  observance  of  their  provisions  does  not 
make  the  proceedings  a  nullity,  but  only  an  irregularity.  By 
the  71st  section  a  remedy  is  provided  for  any  such  irregularity 
by  means  of  a  series  of  appeals,  ending  with  the  House  of 
Lords.  The  county  court  judge  must  have  power  to  inquire  into 
and  determine,  on  the  evidence  before  him,  the  facts  on  which  his 

0)  Law  Rep.,  15  Eq.,  231. 
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jorisdiction  depends.  The  72d  section  clearly  gives  him  such 
power.  Here  the  county  court  judge,  on  presentation  of  a 
petition  containing  on  the  face  of  it  all  allegations  necessary  to 
give  him  jurisdiction,  must  be  taken  to  have  inquired  into  and 
decided,  on  the  evidence  before  him,  on  a  fact,  the  determina- 
tion of  which  was  essential  to  his  jurisdiction.  The  authorities 
show  that  in  such  a  case  it  is  not  because  it  appears  ever  so 
clearly  afterwards  that  the  fact  was  otherwise,  that  the  judg- 
ment can  be  treated  as  a  nullity. 

The  87th  section  does  not  require  an  adjudication  against  the 
bankruptaa  a  trader.  It  is  clearly  sufficient  to  satisfy  the  terms 
of  the  section  that  the  bankrupt  should  be  a  trader  in  fact. 

Benjamin^  Q.C.,  in  reply. 

Kelly,  C.B.  I  am  of  opinion  that  the  judgment  should  be 
affirmed.  It  appears  to  me-that,  when  this  case  comes  to  be  fully 
considered,  no  question  of  jurisdiction  really  arises.  Every  county 
*court,  with  the  exception  of  those  expressly  excluded  [537 
from  the  exercise  of  bankruptcy  jurisdiction  by  the  order  of  the 
lord  chancellor,  has  jurisdiction  to  receive,  consider,  and  deter- 
mine any  petition  in  bankruptcy  that  is  presented  to  it,  and  to 
adjudicate  the  party  petitioned  against  a  bankrupt,  provided 
that  enough  appears  upon  the  petition  to  call  on  the  judge  to 
pronounce  such  adjudication.  The  language  of  the  59th  sec- 
tion might,  at  first  si^ht,  appear  to  make  it  a  condition  prece- 
dent to  the  jurisdiction  of  the  county  court  that  the  party 
petitioned  against  did  not  in  fact  reside  or  carry  on  business  in 
the  London  district.  But  it  appears  to  me  impossible  to  hold, 
when  a  petition,  perfectly  good  on  the  face  of  it,  is  presented, 
containing  allegations  that,  if  proved  to  the  satisfaction  of  the 
judge  would  render  it  imperative  upon  him  to  pronounce  an 
adjudication,  and  such  allegations  are  so  proved,  that  the  juris- 
diction of  the  judge  should  depend  upon  whether  or  not  the 
bankrupt  did  actually  reside  or  carry  on  business  in  the  London 
district,  a  fact  which  the  county  court  can  have  no  means  of 
knowing  or  ascertaining.  If  we  look  to  the  8th  section  of  the 
act,  we  find  what  is  necessary  to  constitute  a  good  petition.  It 
appears  to  me  that,  whenever  a  petition  is  presented  which  satis- 
fies the  requisites  of  the  act,  the  judge  is  bound-to  entertain  that  ' 
petition,  and,  if  satisfied  that  the  allegations  therein  are  true, 
and  that  the  party  petitioned  against  is  liable  to  be  made  a  bank- 
rupt, to  pronounce  an  adjudication  of  bankruptcy  against  him. 
The  8th  section  says,  that ''  at  the  hearing  the  court  shall  re- 
quire proof  of  the  debt  of  the  petitioning  creditor,  and  of  the 
trading,  if  necessary," —  meaning  thereby  that,  if  it  be  essential 
that  the  petition  should  alle.cre  trading,  it  shall  be  proved,  and, 
if  not,  it  need  not  be  proved, —  "  and  of  the  act  of  bankruptcy, 
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&c.,  and,  if  satisfied  with  sacli  proof,  shall  adjudge  tbd  debtor 
to  be  bankrupt."    In  the  petition  in  the  present  case,  a  peti- 
tioning creditor's  debt  of  sufficient  amount  was  alleged ;  there 
was  nothing  alleged  about  any  trading,  except  that  the  party 
petitioned  against  did  not  reside  or  carry  on  business  in  the 
London  district,  because  nothing  more  was  necessary,  and  then 
a  sufficient  act  of  bankruptcy  was  alleged.    If  satisfied  v^  ith  the 
proofof  these  allegations,  what  could  the  county  court  judge  do 
but  pronounce  an  adjudication  of  bankruptcy  ?    The  act  says, 
538]  *that,  "  if  satisfied  with  such  proof,  he  shall  adjudge  the 
debtor  to  be  bankrupt."    He  has  no  discretion  in  the  matter. 
I  apprehend  that  every  county  court  judge  has  a  general  juris- 
diction in  bankruptcy ;  and  that  when  a  petition  is  presented 
to  him  bis  duty  is  to  look  whether  the  allegations  on  the  face 
of  it  are  sufficient  to  render  the  debtor  liable  to  be  adjudicated 
a  bankrupt,  and  to  receive  evidence  thereof;  and,  if  no  cause 
is  shown  against  it,  and  the  bankrupt  does  not  appear,  he  may 
take  a  mere  affidavit  of  the  truth  of  the  allegations  as  sufficient 
proof,  and  may  declare  the  petition  proved,  and  then  not  only 
has  he  jurisdiction,  but  it  becomes  his  absolute  duty  to  pro- 
nounce an   adjudication  in   bankruptcy.     It  appears  to  me, 
therefore,  that,  the  petition  in  the  present  case  being  correct  in 
point  of  form  and  containing  all  the  allegations  necessary  in 
order  to  make  the  debtor  liable  to  be  adjudicated  a  bankrupt, 
the  county  court  judge  clearly  had  jurisdiction  to  declare  him 
a  bankrupt.    But  then  it  is  said  that  the  debtor  was  in  fact  a 
trader  within  the  London  district.    The  question  is,  whether  the 
existence  of  this  fact,  which  is  not  alleged  but  denied  in  the  pe- 
tition, and  which  was  not  in  any  way  called  to  the  attention  of 
the  county  court  judge,  can  invalidate  the  adjudication.     Let 
us  consider  what  the  consequences  would  be.    A  man  might 
have  been  adjudicated  a  bankrupt  at  Liverpool  or  Manchester, 
within  one  of  the  county  court  districts  there,  on  a  petition  per- 
fectly good  in  point  of  form,  the  bankrupt  showing  no  cause 
against  it,  all  the  allegations  of  tlie  petition  having  been  duly 
sworn  to,  and  there  being  nothing  whatever  before  the  judge  to 
raise  a  doubt  as  to  any  of  them ;  a  trustee  might  have  been  ap- 
pointed ;  proofs  of  debts  might  have  been  received ;  assets  col- 
lected ;  a  large  amount  have  been  distributed  among  the  creditors 
as  dividends ;  the  whole  of  the  affairs  wound  up,  and  a  year  or 
more  have  elapsed,  and  then  it  might  turn  out  that,  unknown 
to  all  the  parties  concerned,  the  bankrupt  was  a  partner  in  some 
business,  or  was  the  holder  of  one  or  two  shares  in  some  joint 
stock  bank,  standing,  in  point  of  law,  on  the  footing  of  a  part- 
nership, in  London.     Can  it  be  argued  that  in  such  a  case  the 
whole  of  the  bankruptcy  proceedings  were  null  and  void  J     The 
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conseqaences  would  be  most  serious.    But  I  see  nothing  in  the 
act,  when  its  provisions  are  duly  considered,  to  lead  to  the  con- 
elusion  *that  the  adjudication  would,  in  such  a  case,  bo  [539 
void.    Suppose,  instead  of  the  debtor  failing  to  appear,  he  had 
appeared  and  shown  cause  against  his  being  adjudicated  a  bank- 
rupt, on  the  ground  that  unknown  to  the  petitioning  creditor 
lie  was  really  carrying  on  the  business  of  a  wine  merchant  in 
London.     Uis  mere  allegation  of  that  fact  clearly  would  not 
have  justified  the  county  court  judge  in  holding  the  fact  proved. 
Ue  would  be  obliged  to  inquire  into  the  matter,  and,  if  necessary, 
receive  evidence ;  and  on  such  evidence  it  might  or  mi]?ht  not 
turn  out  that  the  debtor  was  a  trader  in  London.  •  But  aoes  not 
the  fact  that  the  county  court  judge  could  not,  on  the  mere 
allegation  of  the  debtor,  dismiss  the  petition,  but  must  satisfy 
himself  whether  it  is  true  or  untrue,  show  that  it  must  rest  with 
him  to  ascertain  and  determine,  for  the  purposes  of  iurisdiction, 
how  the  &ct  stands,  and,  if  he  be  satisfied  tbat  the  aebtor  is  not 
cariying  on  business  in  London,  adjudicate  him  a  bankrupt? 
He  may  possibly  come  to  a  wrong  conclusion  on  the  evidence. 
If  80,  what  is  the  remedy  ?    Is  it  necessary  that  the  adjudication 
should  be  void,  or  is  there  to  be  found,  on  considering  the  other 
sections  of  the  act,  any  other  remedy  ?    We  find  in  the  71st  and 
72(1  sections  ample  provisions  to  meet  the  requirements  and  the 
justice  of  the  case,  where  a  county  court  judge  has  come  to  a 
wrong  conclusion,  either  by  reason  of  a  fact  being  suppressed 
or  not  made  known  to  him,  or  from  any  other  cause. 

By  the  71st  section  the  county  court  may  itself  be  appealed 
to  to  rescind  or  vary  my  order  which  it  has  made.  Li  any 
case  where  a  person  interested  failed  to  appear  through  some 
accident  on  the  first  hearing,  he  might  apply  for  a  rehearing  and 
state  the  reason  for  h.:  nonappearance,  and  show  that  the 
debtor  carried  onbusinu'?s  in  London ;  and  it  might  be  the  duty 
of  the  judge,  if  satisfieo  of  the  facts,  to  rescind  the  order  of  ad- 
judication, and  leave  .tht  petitioning  creditor  to  take  proceed- 
ings in  the  London  Court.  Moreover,  there  are  ample  provisions 
in  the  same  section  for  a;  oeals  by  a  party  aggrieved  against  any 
order  of  the  Court  of  Bauiiruptcy.  it  is  unnecessary  at  present 
to  determine  whether  the  execution  creditor  was  a  person  ag- 
grieved by  the  order  of  adjudication  within  the  provisions  of  this 
section,  though  I  am  disposed  to  think  that  any  person  whose 
interests  are  really  afiected  by  the  adjudication,  particularly  a 
person  in  the  *position  of  the  defendant,  whose  right  to  [540 
a  large  sum  of  money  depended  upon  it,  would  be  a  person  so 
aggneved.  There  is,  at  any  rate,  a  provision  that  any  person 
aggrieved  may  appeal  against  the  adjudication  ;  and,  no  doul»t. 
upon  any  such  person's  so  appealing  and  setting  forth  tUctsj 
(J  Eno.  Rep.1 
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which  would  show  the  adjudication  ought  not  to  have  been. 
made,  and  which  would  render  it  improper  that  the  proceedings 
should  go  on,  the  adjudication  would  be  set  aside.     If  there 
were  any  serious  doubt  on  the  question  whether  it  is  competent 
to  the  county  court  judge  himself  to  inquire  into  and  determine 
the  question  whether  the  debtor  were  a  trader  in  London  or  not, 
it  would  be  only  necessary  to  refer  to  the  72d  section,  which 
appears  to  confer,  in  tlie  very  largest  terms,  all  powers  necessary 
to  the  determination  of  any  question  of  fact  arising  in  relation  to 
bankruptcy  proceedings.     [The  lord  chief  baron  here  read  tbe 
section.]    I  apprehend  that  upon  the  terms  of  that  section  there 
can  be  no  doubt  whatever  that  the  county  court  judge  isbonnd 
to  inquire  into  and  adjudicate  upon  the  question  whether  tbe 
debtor  carries  on  business  in  London  or  not,  if  necessary  for  the 
purpose  of  the  proceedings  before  him.    From  his  decision  on 
the  point,  if  wrong,  an  appeal  would  lie  under  the  previous  sec- 
tion.    Looking,  therefore,  to  all  the  provisions  of  the  act  as  a 
whole, —  to  the  fact  that  it  is  absolutely  imperative  on  the  judge 
to  entertain  a  petition  which  is  good  on  the  face  of  it,  and  that 
it  is  obviously  necessary  that  he  should  determine  for  himself, 
to  the  best  of  his  judgment,  in  the  first  instance,  on  the  truth 
of  the  allegations  of  the  petition,  and  among  them,  where  the 
fact  is  disputed,  whether  a  debtor  carries  on  business  in  London 
or  not,  and  that  from  a  wrong  decision  on  any  such  qnestion 
there  is  a  remedy  provided  by  way  of  appeal, —  I  am  clearly  of 
opinion  that  there  was  no  absence  of  jurisdiction  in  this  case, 
and  the  judge  was  bound,  if  satisfied  with  the  proof  before  him, 
to  pronounce  the  debtor  a  bankrupt.     I  have  come  to  this  con- 
clusion without  the  aid  of  the.  10th  section,  but  w^ith  its  aid  the 
matter  becomes  still  clearer.     That  section  enacts  that  a  copy 
of  the  Gazette  containing  the  order  of  adjudication  shall  be  con- 
clusive evidence  of  the  debtor's  having  been  duly  adjudged  a 
bankrupt. 

The  only  remaining  question  is,  whether,  the  adjudication  not 
541]  *having  been  made  against  the  bankrupt  as  a  trader,  and 
not  describing  him  as  such  when,  in  point  of  fact,  it  afterwards 
turned  out  that  he  was  a  trader,  the  87th  section  is  applicable 
to  the  case.  According  to  the  literal  construction  and  the  plain 
meaning  of  the  words  of  the  section  themselves,  it  seems  to  mc 
that  all  that  is  necessary  to  make  it  applicable  to  the  case  is  that 
the  bankrupt  should  be  a  trader  in  fact.  It  is  contended  that 
the  words  "  upon  notice  being  served  on  him  within  that  period 
of  a  bankruptcy  petition  having  been  presented  against  sucli 
trader,"  show  that  the  adjudication  must  be  against  the  debtoi 
as  a  trader.  And  it  is  further  urged,  that  the  form  of  the  ad- 
judication is  diftercnt  in  the  case  of  a  trader  from  that  in  the 
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i-ase  of  a  iion  trader.  There  is  a  difference,  no  doubt,  in  the 
description  of  the  bankrupt,  but  that  is  all.  The  adjudication 
adjudges  the  debtor  to  be  a  bankrupt,  and  that  is  all.  There 
is  uo  difference  in  point  of  form  which  affects  the  application 
of  this  section.  Neither  do  I  find  anything  in  the  section  that 
says  the  adjudication  must  be  against  the  bankrupt  ''as  a 
trader;  "  it  simply  says,  "  where  the  ^oods  of  any  trader  have 
been  taken  in  execution,"  &c.  Here  the  bankrupt  was  a  trader, 
and  his  goods  were  taken  in  execution.  It  therefore  seems  to 
me  that  all  the  requisites  of  the  section  existed  in  this  case. 

Martin,   B.     I  am   of  the  same   opinion,   on  the  ground 
that  the    defect   in  the    proceedings  of    the    county    court 
amounted  merely  to  an  irregularity,  and  not  to  an  absence 
of  jurisdiction.     The  county  court  judge  ought  not  to  have 
done  what  he  did  if  he  had  known   all   the  facts ;   but  on 
what  he  did  know  he  acted  rightly.     To  hold  that  in  such 
a  case  the  proceedinffs  were  a  nullity  would  involve  that 
the  trustee   and  all   the  parties  concerned  would   be  liable 
to  an  action  as  trespassers,  and   the  consequences  would  be 
sQch  as  to  render  it  impossible  to  carry  the  act  into  execution. 
The  66th  section  enacts  that  every  judge  of  a  local  court  of 
bankruptcy  shall  have  all  the  powers  and  jurisdiction  of  a  judge 
of  the  Court  of  Chancery,    in  the  present  case  such  a  judge 
lias  a  case  brought  before  him,  apparently  within  the  act  and 
adjudicates  accordingly     According  to  the  argument,  because 
it  turns  out  afterwards  that  the  bankrupt  carried  on  business  in 
London  in  an  assumed  name,  it  must  follow  that  the  parties 
proceeding  in  the  *bai:kruptcy  are  all  trespassers.    If  [542 
that  be  so,  no  one  woul  1  dare  to  proceed  under  the  act  at  all. 
The  mistake  in  the  argument  seems  to  me  to  lie  in  assuming 
that,  because  an  order  is  made,  which  if  all  the  facts  were 
known  ought  not  to  hav»  been  made,  therefore  it  follows  there 
was  a  want  of  jurisdiction.     The  81st  section  expressly  pro- 
vides that  the  consequences  I  have  pointed  out  shall  not  follow 
where  a  bankruptcy  is  annulled ;  but  this  case  would  not  be 
within  that  section,  for  it  would  not  be  necessary,  according  to 
the  argument,  to  annul  the  bankruptcy,  and  so  there  would  be 
no  protection.    It  would  be  contrary  to  all  reason  that  the 
order  of  adjudication  should  be  a  nullity  in  such  a  case  as  this. 
It  may  be  wrong,  and  may  be  Set  aside,  but  as  long  as  it  exists 
it  is  not  void.     With  regard  to  the  question  whether  the  87th 
section  applies,  that  section  says  "  the  goods  of  any  trader," 
not  the  goods  of  any  person  who  has  been  adjudicated  bank- 
rupt as  a  trader.    Here  the  goods  are  the  goods  of  a  trader, 
and  it  therefore  seems  to  me  that  the  section  applies. 
Blackburn,  J.    I  am  also  of  opinion  that  the  judgment  should 
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be  affirmed.  I  will  first  consider  the  point  as  to  the  applica- 
bility of  the  87th  section.  The  argument  was  that  the  section 
only  applied  where  the  adjudication  was  against  the  debtor  as 
a  trader.  It  appears  to  mo  that  the,  question  whether  the  sec- 
tion is  applicable  depends  on  ivhether  the  bankrupt  is  de  facto 
a  trader  or  not,  and  not  on  whether  he  was  adjudicated  a  bank- 
rupt as  a  trader  or  not.  Looking  fo  the  whole  of  the  act,  I 
think  it  is- pretty  clear  that  there  is  no  such  thing  as  a  petition 
or  adjudication  against  a  trader  as  a  trader.  The  scheme  of  the 
net  is  that  all  debtors  may  be  made  bankrupt  if  liable  to  be  so. 
With  respect  to  the  acts  of  bankruptcy  there  is  a  distinction  no 
doubt ;  but  still  the  efiect  of  adjudication  is  to  adjudge  a  debtor 
who  has  committed  an  act  of  bankruptcy  a  bankrupt,  without  re- 
ference, so  far  as  the  adjudication  is  concerned,  to  whether  he 
is  a  trader  or  not.  With  respect  to  the  consequences  of  adjudica- 
tion, there  is  a  difference  according  as  he  is  or  is  not  a  trader. 
The  reputed  ownership  clauses,  the  provisions  as  to  marriage 
settlements,  the  provision  at  present  in  question,  and  various 
other  provisions,  make  a  difference  between  traders  and  non- 
543]  traders.  But  I  have  searched  the  act  in  *vain  for  any 
thing  to  show  that  the  fact  of  the  petition  and  adjudication  hav- 
ing been  against  a  man  as  a  nontrader,  makes  any  difference 
if  he  afterwards  turns  out  to  be  a  trader  with  respect  to  the 
consequences  above  referred  to.  The  8th  section  provides  that 
proof  shall  be  given  of  the  trading,  if  necessary,  which  I  take 
to  mean  if  the  act  of  bankruptcy  is  one  peculiar  to  traders^  So 
also  with  respect  to  the  statutable  form  of  petition.  If  the  act 
of  bankruptcy  be  one  that  would  be  an  act  of  bankruptcy  in  the 
case  of  any  debtor,  there  is  no  need  to  say  anything  about  trad- 
ing ;  but  in  the  case  of  an  act  of  bankruptcy  which  is  only  one 
as  against  a  trader,  it  is  necessary  to  prove  that  the  debtor  is  a 
1  rader,  for  otherwise  there  would  be  no  act  of  bankruptcy.  Ac- 
cordingly the  note  to  the  form  directs  that,  where  necessary,  an 
allegation  should  be  added  that  the  debtor  is  a  trader.'  So  also 
with  respect  to  the  form  of  .the  adjudication.  It  is  not  an  ad- 
judication against  the  bankrupt  as  trader  or  nontrader,  and  it 
is  only  necessary  to  refer  to  the  trading  as  having  been  proved 
where  necessary,  i,  e.,  when  the-nature  of  the  act  of  bankruptcy 
renders  it  necessary.  It  seems  to  me  to  be  a  fallacy  to  suppose 
that  there  is  any  difference  between  the  petition  or  adjudication 
as  against  a  trader  and  a  nontrader.  If  the  debtor  is  adjudged 
bankrupt,  he  is  a  bankrupt  without  reference  to  whether  he  is 
a  trader  or  not.  Different  consequences  follow  according  as  he 
is  a  trader  or  not ;  but  the  adjudication  is  the  same.  It  seems 
to  me  that  justice  and  expediency  point  to  this  conclusion,  for 
it  would  be  very  unreasonable  that,  if  the  debtor  had  been  ad- 
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judged  bankrupt  as  a  uontrader,  and  it  were  afterwards  dis- 
covered that  he  was  a  trader,  it  should  be  necessary  to  commence 
tlie  proceedings  over  again.  If,  therefore,  I  am  correct  in  my 
view,  the  87th  section  applies  in  this  case,  seeing  that  the  bank- 
rnpt  was,  in  point  of  fact,  a  trader. 

We  now  come  to  the  other  point  which  turns  on  the  59th  sec 
tion.  That  section  appears  to  me  to  be  somewhat  unfortunately 
worded,  and  if  it  were  to  be  taken  literally,  no  small  inconven- 
ience might  be  caused  in  the  application  of  the  other  sections  of 
the  act  in  many  cases.  It  happened  that,  in  the  present  case, 
the  petition  was  presented  where  the  debtor  resided,  the  parties 
l>eing  ignorant  of  the  fact  that  he  also  carried  on  business  in 
London.  Mr.  Benjamin  did  not  press  the  suggestion  that  the 
adjadication  was  procured  by  *fraud  which  there  is  au-  [544 
thority  for  contending  might  invalidate  any  proceeding  :  and 
for  the  proposition  that  any  legal  proceeding  founded  on  an  un- 
true statement  is  void  no  authority  was  cited,  and  I  do  not  know 
of  any.  It  was  thought  by  Brett,  J.,  in  the  court  below,  that 
the  county  court  coulcl  only  have  jurisdiction  if  the  debtor  re- 
sided within  the  district  and  did  not  reside  or  carry  on  business 
ill  the  London  district.  And  it  was  argued,  that  the  general 
rule  applied  to  this  case,  which  is  applicable  to  inferior  courts 
with  a  limited  jurisdiction,  viz  :  that  where  such  court  exceeds 
the  limits  of  its  jurisdiction,  the  proceedings  are  void,  and  may 
be  shown, to  be  so  in  any  collateral  proceeding.  If  it  were  so, 
and  the  local  courts  of  bankruptcy  were  inferior  courts,  these 
consequences  might  follow,  however  inconvenient  they  might 
be.  I  do  not,  howev-er,  think  that  such  is  the  effect  of  the  act. 
By  the  6th  subsection  of  the  80th  section,  "  every  court  having 
original  jurisdiction  in  bankruptcy  shall  be  deemed  to  be  the 
same  court,  and  to  have  jurisdiction  throughout  England.'*  The 
Greenwich  Court  had  original  jurisdiction  in  bankruptcy,  and 
it  is  impossible  to  read  this  section  except  as  meaning  that  every 
local  cobrt  of  bankruptcy  is  to  be  considered  as  a  branch  or 
portion  of  one  and  the  same  court.  It  is  exacted  that  the  Lon- 
don Court  is  to  be  a  principal  court  of  record,  and  that  the  judge 
of  every  local  court  is  to  have  the  jurisdiction  of  the  Court  of 
Chancery.  Reading  these  sections  together,  I  can  come  to  no 
other  conclusion  than  that  the  local  courts  are  branches  of  this 
principal  Court  of  Record,  and  so  must  be  treated  as  courts  of 
general  jurisdiction,  and  we  cannot  treat  a  judgment  of  one  of 
them  as  a  nullity,  but  must  leave  it  to  be  matter  of  appeal.  The 
71st  section  strongly  confirms  this  view  to  my  mind,  inasmuch 
•  as  it  contains  very  ample  provision  for  appeals.  What  the  con- 
sequences of  an  appeal  might  be  in  such  a  case  as  this  to  the 
party  aggrieved  it  is  unnecessary  for  us  to  consider.     The  10th 
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section  provides  "that  a  copy  of  the  Gazette  containing  the 
order  of  adjudication  shall  be  conclusive  evidence  of  the  bank- 
rupt's having  been  duly  adjudged  a  bankrupt."-  I  think  the 
intention  was,  that  the  order  of  the  Court  of  Bankruptcy  should 
]iot  be  open  to  question  in  collateral  matters,  as  for  instance  an 
action  by  the  trustee  against  an  alleged  debtor  to  the  estate,  or 
criminal  proceedings  in  respect  of  any  of  the  offenses  under  the 
545J  *bankrupt  laws.  It  seems  to  mo  that  if,  notwithstanding 
this  general  intention,  the  effect  of  s.  59  was,  that  such 
a  question  as  the  present  might  be  brought  forward  in  any  case, 
and  it  would  be  open  to  us  to  inquire  into  it,  the  legislature 
would  have  been  guilty  of  a  most  obvious  omission.  But  if  the 
county  court  were  a  branch  of  a  superior  court,  or  a  principnl 
court  of  record,  as  this  act  calls  it,  the.e  is  no  reason  why  this 
judgment  should  not  be  binding  on  us  antil  it  is  reversed. 

It  is  not  necessary  for  us  to  say  whai  the  judge  of  the  Conrt 
of  Bankruptcy  would  do  in  such  a  case  on  appeal.  In  the  case  of 
Be  Buckland  (*),  he  appears  to  have  tlu/ight  that  he  had  juris- 
diction to  transfer  all  the  proceedings,  ti  ating  what  had  already 
taken  place  as  valid.  And  it  is  to  be  hoped  that  he  was  right, 
for  that  would  be  the  most  convenient  cjourse.  If  that  be  so, 
the  efl:ect  in  this  case,  had  there  been  an  rppeal,  would  have  been 
merely  to  transfer  the  proceedings,  and  I'le  appellant  would  not 
have  gained  his  object. 

Clkasby,  B.  I  am  of  the  same  opinion.  We  have,  it  seems 
to  me,  three  questions  to  consider:  first,  whether  the  adjudica- 
tion was  unavailable  on  account  of  the  conduct  of  the  petition- 
ing creditor  when  it  was  procured ;  secondly,  whether  it  must 
be  treated  as  void  because  the  county  court  ought  not  to  have 
made  it ;  and,  thirdly,  whether  s.  87  applies,  the  bankrupt  not 
having  been  adjudicated  such  as  a  trader.  It  does. not  appear 
to  me  that  the  first  question  is  really  open  upon  the  terms  of 
the  leave  reserved.  If  this  objection  was  to  be  raised  it  ou^ht 
to  have  been  distinctly  taken  in  such  a  form  as  that  the  opinion 
of  the  jury  on  the  facts  with  reference  to  it  might  have  been 
obtained.  On  the  second  question  I  entertain  no  doubt  what- 
ever. On  turning  to  form  10  and  yules  36,  87,  and  88,  it  will 
appear  clear  that  the  matter  was  for  the  county  court  judge  to 
determine,  and  that  it  must  have  been  brought  before  him  for 
adjudication  and  adjudicated  upon.  The  form  of  petition 
states,  among  other  alle^tions,  that  the  debtor  does  not  reside 
or  carry  on  business  in  London.  Notice  is  to  be  given  to  the 
party  petitioned  against  that  the  petition  will  be  heard  at  such 
a  time,  and  that  it  he  intends  to  dispute  any  matter  he  must 
546]  *fil6  a  notice  with  the  registrar  and  send  a  copy  of  the 
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affidavit  to  the  petitioninjiC  creditor,  and  if  he  does  not  raise  any 
dispute  the  allegations  will  be  taken  to  be  proved  by  the  peti- 
liou  verified  by  affidavit.  It  therefore  appears  that  the  judge 
is  to  take  all  the  facts  before  him  into  consideration,  and  is  en- 
titled to  act  on  an  affidavit  which  the  party  concerned  had  an 
opportunity  of  answering.  When  we  refer  to  rules  36,  37,  and 
8«<,  we  find  this  view  confirmed,  and  that  if  the  debtor  does  not 
appear  the  court  may  consider  the  allegations  of  the  petition 
proved  and  proceed  to  make  an  adjudication  ;  but  if  there  be  an 
application  on  the  part  of  the  debtor  to  dispute  the  petioning 
creditor's  debt  or  any  other  matter  essential  to  the  validity  of 
ilie  adjudication,  then  the  court  must  inquire  into  the  truth  as 
10  the  matter  disputed,  and  has  power  to  examine  witnesses, 
and  all  other  powers  necessary  to  determine  such  matter.  It  is 
clear  therefore,  as  it  appears  to  me,  without  calling  in  the  aid 
of  the  72d  and  80tli  sections,  that  the  whole  matter  was  for  the 
County  Court  of  Greenwich  to  determine,  and  that  a  wrong 
decision  of  such  court  was  a  matter  of  appeal.  The  only  other 
question  is  whether  the  87th  section  is  applicable.  I  had  some 
doubt  on  the  subject  but  it  is  now  entirelv  removed.  It  does 
not  seem  to  me  to  be  necessaiy  that  the  adjudication  should  be 
against  the  debtor  in  any  particular  character.  It  seems  to  me 
that  the  section  is  applicable  by  reason  of  the  goods  being  in 
fact  those  of  a  trader  and  not  of  the  petition  or  adjudication 
being  in  any  particular  form. 

QuAiN,  J.  I  am  of  the  same  opinion,  and  on  this  short  ground. 
Reading  the  59th  and  66th  sections  of  the  act,  and  the  6th  sub- 
section of  s.  80  together,  I  come  to  the  conclusion  that  there  is 
no  want  of  jurisdiction  in  the  present  case,  but  merely  an  irregu- 
larity in  the  exercise  of  it.  The  6th  subsection  of  s.  80  is  very 
strong  to  show  this.  By  that  all  the  local  courts  are  to  be  con- 
sidered as  the  same  court,  and  to  have  jurisdiction  throughout 
England.  When  the  59th  and  66th  sections  are  taken  in  con- 
junction with  this  provision  it  appears  to  me  clear  that  the  in- 
tention is  that  all  the  courts  are  to  be  branches  of-  the  same 
Court  of  Bankruptcy,  the  business  being  divided  among  them 
according  to  certain  limits  for  the  convenience  of  business,  and 
consequently  the  taking  proceedings  ♦in  the  wrong  court  [547 
is  merely  a  matter  of  irregularity  which  may  be  adjusted  by  the 
court  itself.  The  only  remaining  question  is  whether  s.  87  ap- 
plies. At  first  I  had  some  doubts  as  to  this,  but  looking  to  the 
terms  of  the  section  taken  in  conjunction  with  the  rest  of  the 
«et,  I  am  of  opinion  that  it  is  not  essential  that  the  adjudication 
s^hould  be  against  the  debtor  as  a  trader  except  where  the  act 
<»f  bankruptcy  alleged  is  peculiar  to  traders. 

AnciiiBALD,  J.     I  also  am  of  opinion  that  the  judgment  should 
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be  affirmed.  I  think  the  County  Court  of  Kent  had  jnrUdtction 
oil  presentation  of  a  petition  containing  all  the  allegations  esaeii- 
tint  to  an  adjudication  of  bankruptcy  to  entertain  the  petition 
and  inquire  into  and  determine  the  trnth  of  such  allegations,  am) 
that  therefore,  so  long  as  the  adjudication  stands  unreverse*!, 
we  cannot  treat  it  as  a  nullity.  Tho  tenth  section  expressly 
makes  it  conclusive.  The  only  other  question  is  as  to  the  iip- 
plicability  of  the  87th  section,  and  it  was  argued  that  the  sectiuii 
only  applies  to  the  case  of  an  adjudication  against  the  debtor  as 
It  trader.  I  have  carefully  considered  the  words  of  the  sectimt, 
and  without  repeating  the  reasons  ali'-ady  given  by  the  rest  of 
the  court,  I  have  come  to  the  couclusi^  n  that  there  is  nothing 
in  the  act  which  renders  it  necessary  Hmi  the  petition  or  adju- 
dication should  be  against  the  debtor  /s  a  trader,  except  wlit-n 
the  act  of  bankruptcy  is  one  peculiar  to  1  "iiders.  That  being  so, 
the  adjudication  must  have  its  effect  .;  such,  and  the  conse- 
quences of  it  will  depend  on  the  fact  of  t'  c  debtor  being  a  trader 
or  non  trader,  and  not  on  the  form  of  tie  adjudication. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Broohsbank  ^  Galland. 

Attorney  for  defendant :  .fiae. 

Wliere  facts  necoBsarj  t(  _ 

diction   are  aTerred,  evidence  upon  tlie  Movor_ 

pointiBeiTen,BDd  tlieconrtpasecenpon  nation  must   be  made   upon   mideiue 

euch  tttdenet,  and  delermineE  that  the  lending  to  nhow  the  Acts ;  &  mere  re- 

facta  eiiat,  the  proceeding  cannot  be  cital  of  fade  hIio wing  jurisdiction  iannt 

attacked  collaterally  b;  abowinK  tlia  Bufflcient.    Sibley  v.  Wa_^,  16  N.  T.. 

Don-eilstence  of  ancU  facta.    ShelAm  v.  180. 


[Law  BeporU,  8  Common  Fleas,  iS48.] 

June  SO,  1878. 

[IS  THE  EXCHEQUER  CHAHBEB] 

548]  *Peaeeon  V.  The  CommerculTTkion  Assurahce  Compast. 


A  Are  policr  was  effected  (or  a  certain  period  of  time,  on  a  aleam  Bhip  Ijing  in 
tlie  Victoria  dockB,  Loudon,  vltb  libertj  to  go  into  dry  dock.     Tbe  aliip  wn* 
taken  up  tbe  river,  some  distance  from  the  Victoria  docka,  to  the  nearest  availa- 
ble dry  dock  ;  bnt  in  order  that  the  might  be  able  to  enter  the  drj  dock  it  wb> 
MIT  to  remove  part  of  her  paddle  wheels.     This  was  done  In  tbe  Victoria 
.    Her  repairs  being  completed,  she  was  taken  out  of  ilie  dry  dock  and 
>d  in  tbe  river  at  a  place  a  few  hundred  yaMs  higher  ap  than  the  dry  dock, 
)  Bhe  remained  ten  days,  for  tbe  pnrpoBe  of  liaving  her  paddle  wheels  te- 
ll befoi«  retumine  to  the  Victoria  docks. 

lilst  BO  moored  the  was  deatroyed  by  an  accidealal  fire.     It  was  proved  to 
ual  to  remoTe  tba  paddles  of  large  eleamers  to  enable  them  to  go  into  diy 
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dock,  and  that  the  time  occupied  in  the  river  in  replacing  them  in  this  case  was 
not  onasal  or  unreasonable : 

Ildd  (aflirming  the  decision  of  the  coart  below),  that  the  policy  only  attachod 
upon  the  vessel  whilst  in  the  Victoria  docks,  or  in  the  dry  dock,  or  in  the  river 
for  the  purpose  of  going  to  and  returning  from  the  dry  dock,  and  not  during  her 
stay  in  the  river  for  a  different  purpose,  and  consequently  the  insurers  were  not 
respondble  for  the  loss. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas, 
making  absolute  a  rule  for  a  nonsuit,  reported  15  C.  B.  (N.  S.), 
304;  33  L.  J.  (C.  P.),  85,  where  the  facts  are  fully  stated. 

Watldn  Williams^  Q.  C.  (with  him  Lanyon\  for  the  plaintifK 
The  policy  was  a  fire  policy,  upon  the  ship  while  lying  in  the 
Victoria  docks,  with  liberty  to  go  into  a  dry  dock.  Itis  cloar 
that  the  policy  was  intended  to  cover  the  ship,  not  only  in  tlie 
Victoria  docks  and  the  dry  dock,  but  also  on  her  way  to  and 
from  the  dry  dock.  It  is  just  as  if  the  policy  was  on  a  voyage 
for  the  distance.  Then  could  it  be  said  that  there  was  what 
amoauted  to  a  deviation  ?  It  is  found  that  it  was  necessary,  to 
enable  her  to  go  into  the  dry  dock,  that  half  of  her  paddles 
should  be  removed,  that  it  was  usual  to  remove  the  paddles  in 
Boch  cases,  and  that  the  delay  in  the  river  after  she  had  come 
out  of  the  dry  dock,  for  the  purpose  of  replacing  them,  was 
oDJy  for  a  usual  and  reasonable  time. 

♦It  is  not  merely  because  the  place  she  went  to  for  the  [549 
purpose  was  not  on  the  direct  way  from  the  dry  dock  to  tho 
Victoria  docks  that  there  would  be  a  deviation ;  it  might  bo  rea- 
sonable and  proper  for  her  to  go  there  on  the  ground  that  shci 
would  be  more  out  of  the  way,  or  that  the  replacing  of  her 
paddles  could  be  more  easily  and  inexpensively  done  there. 

[Maktin,  B.  This  is  not  a  question  of  deviation  at  all ;  but 
whether  the  place  where  the  vessel  was  is  within  the  terms  of 
the  policy.] 

It  is  not  denied  that  the  policy  covers  her  eu)\do  morandOy  e\ 
redeundo.  Can  it  be  as  a  matter  of  law  that  if  she  were  moored 
for  an  hour  or  two  at  some'place  a  little  way  out  of  the  direct 

eoffraphical  course  between   the  dry  dock  and  the  Victoria 

ock,  and  the  loss  occurred  there,  that  this  would  not  be 
covered  by  the  policy  ?  If  it  once  becomes  a  matter  of  degree, 
is  it  not  for  the  jury  to  say  whether  she  might  not  be  fairly 
considered  as  on  her  way  from  the  dry  dock  to  the  Victoria 
dock?  This  delay  was,  it  is  contended,  a  usual  incident  of 
going  into  dry  dock  and  returning  therefrom. 

[Blackburn,  J.  There  would  seem  to  be  this  distinction 
between  an  ordinary  voyage  policy  and  a  fire  policy  of  this 
sort  That  in  the  former  case  a  deviation  destroys  the  policy, 
whereas,  in  the  latter  case,  there  seems  no  reason  why  the  goods 
should  not  be  taken  out  of  the  place  to  which  the  policy 

6  Eng.  Rep.1  32 


t 
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attaches,  and  so  cease.for  a  time  to  be  covered,  and  then  brought 
afifain  into,  it,  when  the  policy  would  again  attach.]  [He  cited 
Bouillon  V.  Lupton  (*).] 

BepjamnyQ,C.  (witnhina  Cohen  and  Cbw^fc)  for  the  defendants, 
was  not  called  upon. 

Kelly,   C.B.    I  am  clearly  of  opinion  that  the  judgnfieiit 
should  be  affirmed.    This  is  not  the  case  of  an  insurance  on  a 
voyage,  but  an  insurance-  against  fire  on  the  ship  for  a  certain 
period  of  time,  in  certain  specified  places.     It  is  an  insurance 
on  the  ship  first  of  all  in  the  Victoria  dock,  and  it  is  clear  that 
if  the  policy  had  stopped  there,  and  the  fire  had  taken  place 
while  the  vessls  was  moored  in  the  Thames,  for  purposes  how- 
550]  ^ver  usual,  the  policy  *would  not  have  attached.     But  it 
is  fui'ther  provided  that  the  ship  may  go  into  a  dry  dock,  and 
the  insurance  is  to  continue  while  sbe  is  in  the  dry  dock. 
Those  are  the  two  places  which  are  specified  as  being  those  in 
which  the  ship  is  to  be  insured  against  fire ;  but  it  is  not  using 
great  latitude  in  construction  to  say  that  it  is  intended  that  the* 
policy  shall  attach  during  the  short  period  of  time  which  is 
necessarily  occupied  while  she  is  passing,  without  undue  delay, 
from  the  V  ictoria  dock  to  the  dry  dock  and  returning,  and  thlit 
the  ship  shall  be  also  insured  against  fire  in  the  place  througli 
which  the  ship  must  go  on  such  passage.    That,  however,  seeni-« 
to  me  the  utmost  extent  to  which  the  policy  can  be  carrieil. 
But  here  the  vessel,  instead  of  returning  direct  and  without  un- 
necessary delay  from  the  dry  dock  to  the  Victoria  dock,  not 
only  went  further  up  the  river  some  distance  —  to  wiiicli  fact  I 
do  not  attach  so  much  weight,  because  it  might  possiblj-  be 
necessary  and  proper  under  particular  circumstances  in   the 
course  of  her  return,  as  for  instance,  if,  the  river  being  too 
much  crowded  or  blocked  up  for  her  to  proceed  immediately, 
it  were  a  more  convenient  place  for  the  purpose  of  waiting  at 
out  of  the  way;  not  only,  I  say,  did  she  go  further  up  the  river, 
but  instead  of  proceeding  at  once  to  return  she  was  moored  in 
the  Thames,  off  Deptford,  for  ten  days,  in  order  to  replace 
the  paddle  wheels.    If  the  parties  had  contemplated  an  insur- 
ance on  the  ship  in  the  Thames,  they  would  have  said  so.     It 
appears  to  me  that  we  should  be  increasing  the  risk,  and  apply- 
ing it  to  a  place  not  within  the  terms  of  the  policy,  if  we  held 
that  the  insurance  covered  such  a  case  as  this.    It  was  urged 
that  the  purpose  for  which  the  vessel    was  delayed  in  the 
Thames  was  a  usual  and  reasonable  purpose.     That  may  very 
well  be,  but  if  the  parties  intended  that  the  vessel  should  be 
covered  by  the  insurance  while  moored  in  the  Thames  for  any 

015  C.  B.  (N.S.)  113;  33  L.  J.  (C.P.),  37. 


VoL  Vm.]  TRINITY  TERM,  XXXVI  VICT.  251 

Cator  V,  Great  Western  Insaranoe  Co.  of  New  York.  1878 

usual  purpose,  on  her  return  from  the  dry  dock,  they  should 
have  used  expressions  to  that  ^fiect  in  the  policy. 

Martin,  B.  I  am  of  the  same  opinion.  I  do  not  think  that 
the  doctrine  of  deviation  has  anything  to  do  with  this  case. 
The  insurance  is  for  a  limited  time  on  a  vessel  in  certain 
places,  and  we  mast  look  to  the  words  used  in  the  policy  to 
determine  what  those  places  are.  It  seems  to  me  that  the  ship 
was  only  insured  while  in  *the  Victoria  dock  or  the  dry  [551 
dock,  or  on  her  way  to  and  fro  between  the  two.  I  do  not 
thin^  that  she  was,  properly  speaking,  on  her  way  between  the 
two  when  the  fire  occurred. 

Blackburn,  J.  I  am  of  the  same  opinion.  I  do  not  think 
•  this  is  like  the  case  of  a  voyage  policy  at  all.  The  ship  was  in- 
sured while  in  the  Victoria  dock  or  the  dry  dock,  and  probably 
while  on  her  way  between  the  two,  going  or  returning.  She 
was,  when  lost,  moored  in  the  Thames,  for  purposes  no  donbt 
very  usual  and  proper,  but  if  the  parties  wished  to  cover  the 
risk,  while  she  was  so  moored,  they  should  have  provided  for  it 
b?  appropriate  words  in  the  policy. 

Cleasby,  B.  I  am  of  the  same  opinion.  I  do  not  think  the 
words  of  the  policy  cover  the  contingency  which  has  occurred ; 
and  it  is  easy  to  see  why  there  should  be  no  provision  as  to  such 
coutiugency,  for  it  is  obvious  that  the  parties  would  not  be 
likely  to  contemplate  it,  inasmuch  as  it  is  stated  that  the  diffi- 
culty arising  from  the  size  of  the  paddle  wheels  was  not  dis- 
covered till  after  the  policy  was  eflfected. 

QuAiN  and  Archibald,  JJ.,  concurred. 

Judgmmi  affirmed. 

Attorney  for  plaintiff:  CotierilL 

Attorneys  for  defendants :  Thomas  ^  HoUams. 


[Law  Keports,  8  Common  Pleas,  5i)3.] 
July  7, 1873. 

*Uator  and  Others  v.  The  Great  Western  Insurance  [552 

Company  of  New  York. 

MarxM  Imuranu — Se<i  Damage  to  Part  of  Goods  insured — Consequent  Depre- 

doHon  in  Value  of  Remainder, 

A  poUcjof  marine  insarance  was  expressed  to  be  "on  1711  packages  teas, 
▼tlacd  at  the  sum  insored,  viz.,  $31,000/'  and  contained  a  special  warranty  in 
the  folIowlDg  terms,  viz.,  "  warranted  bj  the  assured  free  from  damage  or  injury 
from  dampness,  change  of  flavor,  or  beinp:  spotted,  discolored,  musty  or  mouldy, 
except  caused  by  actual  contact  of  sea  water  with  the  articles  damaged  occasioned 
by  MA  perils.  In  case  of  partial  loss  by  sea  damage  t«  dry  goods,  cutlery,  or 
other  hardware,  the  loss  shall  be  ascertained  by  a  separation  and  sale  of  the  por- 
tion only  of  the  contents  of  the  packages  so  damaged,  and  not  otherwise,  and  the 
Mme  practice  sliall  obtain  as  to  all  other  merchandises  so  far  as 'practicable." 
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The  ship  met  with  bad  weather  and  shipped  ]arge  qoan titles  of  sea  water,  bj 
contact  with  which  449  packages  of  the  tea  insured  were  greatly  injured. 

When  teas  are  sold  they  are  usually  sold  in  the  order  of  the  consecutive  nuni 
bers  marked  on  the  packages,  and  if  the  numbers  be  broken  by  some  being 
omitted,  or  if  some  of  the  chests  be  marked  as  damaged,  a  suspicion  is  creatt^i 
that  the  other  packages  may  be  damaged,  and  they  do  not  command  such  high 
prices  as  if  none  of  the  shipment  had  been  damaged.  In  consequence  of  this  the 
remaining  1262  packages,  which  had  not  been  in  contact  with  sea  water,  sold  for 
less  than  they  would  otherwise  have  fetched : 

Held,  That  the  assured  could  only  recover  in  respect  of  the  damage  occasioned 
to  the  packages  which  had  been  actually  in  contact  with  sea  water,  and  not  in 
respect  of  the  loss  occasioned  by  injury  to  the  reputation  of  the  remainder ;  and 
ftemble,  that  the  effect  would  have  been  the  same  even  in  the  absence  of  the 
special  warranty.  ' 

Declaration.  Ist  count.  Upon  a  policy  of  marine  insurance 
cftected  by  the  plaintiffs  with  the  defendants  upon  1711  pack- 
ages of  tea,  averring  that  the  goods  insured,  were  damaged  by 
the  perils  insured  against,  but  that  the  defendants  would  not 
pay  the  amount  of  the  loss.  2.  Money  counts.  Plea,  payment 
into  court  of  660^.  Replication:  Damages  wftra.  Issue.  The 
trial  took  place  before  Bovill,  C.J.,  at  tne  sittings  in  London 
after  Trinity  Term,  1872.  The  facts  as  proved  at  the  trial  suf- 
ficiently appear  from  the  judgment.  The  verdict  was  entercMJ 
for  the  defendants,  leave  being  reserved  to  theplaintiflTs  to  move 
to  enter  a  verdict  for  themselves  for  an  amount  to  be  atur 
553]  *vvard8  ascertained  by  arbitration,  on  the  ground  that  Hh' 
plaintiffs  did  sustain  damage  beyond  the  amount  paid  into  eouri 
by  reason  of  depreciation  and  injury  to  the  whole  parcel  of  tea 
by  actual  contact  of  part  of  the  tea  with  sea  water,  and  that  on 
the  true  construction  of  the  policy  the  plainti^s  were  entitled  to 
recover  damages,  the  court  to  draw  inferences  of  fact.  A  rule 
nisi  had  been  obtained  accordingly,  against  which 

Jan.  22,  23.  C.  Russell^  Q.C.,  Benjamin^  Q.C.,  and  Cohcn^ 
showed  cause.  Admitting  that  the  insurance  must  be  treated 
as  one  insurance  made  upon  the  parcel  of  teas  as  a  whole,  npt 
as  a  separate  insurance  on  each  plircel,  the  question  is  whether 
the  underwriters  are  bound  to  pay  for  depreciation  in  value  of 
the  part  undamaged  by  sea  water  by  reason  of  the  damage  done 
by  seawater  to  the  other  part.  It  is  submitted  that  the  under- 
writers are  expressly  exempted  from  liability  to  bear  loss  so  oc- 
casioned by  the  terms  of  the  policy.  The  damage  insured 
against  is  restricted  to  damage  arising  from  actual  contact  of 
sea  water. 

[Brett,  J.  But  if  the  whole  parcel  of  teas  is  to  be  regarded 
as  an  entirety,  is  not  this  a  damage  occasioned  by  actual  con- 
tact with  sea  water  ?] 

The  words  are '*,  actual  contact  of  sea  water"  not  with  the 
subject  matter  of  insurance,  but  with  the  articles  damaged. 

[I3rett,  J.     What  do  the  words  *•  articles  damaged  "  mean ; 
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the  individual  packages  or  the  whole  subject  matter  of  insurance 
as  damasked  by  the  damage  done  to  part  ?] 

It  is  Clearly  not  meant  to  include  mere  damage  to  the  repu- 
tation of  part  of  the  teas.     The  clause  was  intended  to  obviate 
the  effect  of  the  decision  in  Monioya  v.  London  Assurance  Co,  (*) ; 
see  1  Parsons  on  Marine  Insurance,  p.  546,  and  cases  there  cited, 
as  to  the  meaning  and  effect  of  such  a  clause.     The  clause  as 
to  separation  of  packages  in  the  case  of  dry  goods,  &c.,  though 
not  directly  applicable,  has  an  important  indirect  bearing  on 
tl)e  meaning  of  the  clause  as  to  actual  contact  with  sea  water. 
If  it  were  intended  the  packages  should  be  divided  if  divisible, 
a  fortiori  it  could  not  have  been  intended  that  where  the  subject 
matter  of  insurance  was  in  separate  packages  it  should  be  treated 
as  one  and  indivisible.     ♦Secondly,  it  may  be  contended  [554 
that  for  the  present  purpose  this  is  not  an  eijtire  insurance  on 
the  whole  number  of  packages,  but  an  insurance  on  each  sepa- 
rately.   When  several  things  are  insured  the  fact  that  the  valua- 
tion is  of  all  together,  does  not  make  it  an  insurance  of  all  as  a 
whole,  the  things  being  by  nature  distinct  and  separate.     It  is 
not  like  an  insurance  on  grain  in  bulk :    Benecke,  p.  474 ; 
Arnould,  2d  ed.,  p.  830  ;  Stevens,  pp.  155, 158. 

[Brett,  J.  Is  not  the  case  of  Malli  v.  Janson  (')  a  distinct 
authority  against  this  contention  ?] 

That  case  was  decided  with  reference  to  the  effect  of  the  memo- 
randum. It  is  submitted  that  different  considerations  apply  to 
the  present  question.  Admitting  that  the  doctrine  of  Rulli  v. 
JiUison  (')  and  Eaiioisle  v.^JEUis  (^)  applies  for  the  purposes  of  the 
memorandum,  and  that  for  such  purposes  the  insurance  is  one 
and  not  a  separate  insurance  on  each  package,  it  does  not  fol- 
low that  the  subject  matter  of  insurance  is  one  and  indivisible, 
80  that  damage  to  a  part  is  damage  to  the  whole.  Some  arti- 
cles are  by  nature  divisible  and  some  or  not.  This  is  not  like 
a  machine  consisting  of  various  parts,  and  damage  to  a  part  of 
which  may  destroy  the  value  of  the  whole.  It  is  submitted 
that,  apart  from  tbo  special  clause  in  this  policy,  and  treating 
the  policy  as  an  ordinary  Lloyd's  policy,  the  damage  could  not 
he  recoverable  because  it  is  not  a  damage  proximately  occasioned 
hy  perils  of  the  sea.  The  damage  occasioned  by  the  perils  of  the  sea 
to  the  subject  matter  of  insurance  must  be  estimated  by  looking 
at  the  damage  occasioned  by  sea  water  to  the  part  damaged.  The 
damage  to  toe  rest  is  not  sea  damage  at  all ;  it  is  damage  occa- 
sioned by  another  element  altogether,  viz  :  a  mere  prejudice  or 
opinion,  reasonable  or  unreasonable,  in  the  mind  of  the  trade. 

0  8  Ex ,  451 ;  20  L.  J.  (Ex.)»  254.  («)  6  E.  &  B.,  422 ;  25  L.  J.  (Q.B.),  800. 
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[They  also  cited  Rosetto  v.  Gurney  (*),  and  Thompson  v.  Hop- 
per  (»).] 

Sir  J.  B.  KarslakCy  Q.C.,  and  Waikin  Williams^  supported  the 
rule.  The  clause  of  the  policy  relied  on  by  the  de/endants  does 
555]  not  apply.  *It  is  couliued  to  such  a  case  as  that  of 
Montoya  v.  London  Assurance  Co.  (^,  and  was  intended  to  meet 
a  case  where  damage  is  really  caused  to  one  article  by  its  proxi- 
mity to  another  rendered  putrid  or  damaged  by  the  sea.  So 
far  as  the  present  question  is  concerned  the  policy  is  the  same 
as  an  ordinary  Lloyd's  policy.  It  is  clear  from  RaUi  v.  Janson  (*) 
that  this  is  one  entire  insurance  of  the  whole  of  these  teas.  It 
is  likewise  clear  as  a  fact  that  the  whole  package  has,  commer- 
cially speaking,  been  damaged  by  the  effect  of  perils  of  the  sea. 
If  it  were  sold  as  a  whole  it  would  be  worth  so  much  less  as  a 
whoje  by  reasoq  of  the  damage.  The  parcel  was  phj'sically 
divisible,  but  commercially  it  was  not  divisible  for  the  purpose 
of  the  damage,  for  the  fact  of  the  damage  to  part  necessarily 
affected  the  value  of  the  rest. 

[Brett,  J.  If  the  different  packages  had  been  separately 
valued,  could  the  assured  have  recovered  in  respect  of  the  con- 
sequential damage  to  the  packages  that  were  untouched  ?] 

In  that  case  there  would  be  a  distinct  independent  insurance 
on  each  package.  This  is  not  the  case  here,  nor  is  it  like  the 
case  of  an  assortment  of  goods  of  different  kinds  included 
in  one  insurance,  when,  in  considering  the  amount  of  a 
partial  loss,  each  species  of  goods  must  be  considered  separately, 
and  where  the  loss  of  one  article  may  occasion  the  failure  of  the 
speculation  quite  independently  of  sea  damage  :  see  Benecke, 
p.  437,  et  seq. ;  Arnould,  2d  ed.,  p.  989.  Here  there  is  an  in- 
surance of  one  species  of  goods  of  such  a  nature  that  if  part  is 
damaged  by  actual  contact  of  seawater,  the  rest  is  necessarily 
damaged  in  a  commercial  point  of  view.  It  may  be  compared 
to  a  set  of  volumes  of  reports ;  if  one  is  damaged  by  actual  con- 
tact with  sea  water  it  lessens  the  value  of  the  whole  set.  If 
damage  by  sea  water  was  not  the  cause  of  the  depreciation  in 
value  of  the  remainder  of  the  tea,  what  was  the  cause  ?  It  is 
not  alleged  that  there  was  any  other  cause. 

[BoviLL,  C.J.  The  cause  is  a  prejudice  reasonable  or  unrea- 
sonable in  the  minds  of  commercial  men.] 

If  there  be  a  prejudice  necessarily  created  in  the  minds  of  all 
commercial  mentis  not  this  commercially  speaking  a  loss? 
Tea  is  an  article  of  so  peculiar  and  delicate  a  nature  that  it  is 
practically  impossible  to  calculate  the  exact  amount  of  the 
556]  damage  in  such  *cases,  and  consequently  the  value  of  the 
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whole  is  depreciated.  Further,  it  is  contended  that  there  having- 
been  a  fall  in  the  market  value  of  tea  between  the  arrival  of  the 
ship  and  the  sale  of  the  tea,  the  proper  mode  of  calculating  the 
io83  on  the  damaged  tea  was  by  comparing  the  value  of  tea  at 
I  lie  time  of  the  ship's  arrival  and  the  value  at  the  time  of  the 
sale,  because  the  delay  in  selling  was  itself  a  direct  consequence 
of  the  teas  arriving  in  a  damaged  condition.  If  so,  the  amount 
paid  into  court  is  insufficient. 

[They  also  cited  Lewis  v.  Rucker  (*) ;  Duff  v.  McKenzie  (^) ; 
W/dkmon  V.  Hyde.  (*)]  Cur.  adv.  vull. 

July  7.  The  judgment  of  the  court  (Bovill,  C.J.,  and  Keating 
and  Brett,  JJ.)  was  delivered  by 

BoviLL,  C.J.  The  policy  in  this  case  was  "  on  1711  packages 
teas,"  by  the  Eurydice,  at  and  from  New  York  to  London, 
valued  at  the  sum  insured,  viz.  $31,000,  and  after  enumerating 
the  usual  perils  covered  by  the  insurance,  contained  the  words 
'*  and  all  other  losses  and  misfortunes  that  have  or  shall  come 
to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer- 
chandises, or  any  part  thereof,  occasioned  by  sea  perils."  There 
was  a  special  warranty  in  the  following  terms: — "Warranted 
l)j  the  assured  free  from  damage  or  injury  from  dampness, 
change  of  flavor,  or  being  spotted,  discolored,  musty,  or  mouldy, 
except  caused  by  actual  contact  of  sea  water  with  the  articles 
ilumaged,  occasioned  by  sea  perils.  In  case  of  partial  loss  by 
sea  damage  to  dry  goods,  cutlery,  or  other  hardware,  the  loss 
shall  be  ascertained  by  a  separation  and  sale  of  the  portion  only 
of  the  contents  of  the  packages  so  damaged,  and  not  otherwise ; 
and  the  same  practice  shall  obtain  as  t6  all  other  merchandise, 
as  far  as  practicable."  The  term  "  dry  goods,"  it  was  agreed 
uii  the  argument,  would  not  include  or  apply  to  tea.  There 
were  also  special  warranties  against  partial  loss  or  particu- 
lar average  under  5  per  cent,  and  other  special  warranties 
against  average  as  to  different  goods,  unless  general  or  over  a 
^certain  rate  per  cent;  and  then  came  the  following  [557 
clauses :  '*  On  risks  from  China,  each  ten  packages  of  silk  or 
other  dry  goods  in  the  order  of  invoice  subject  to  separate  ave- 
rage. Eachinterestof$5000insured  value,orle8s,  subject  to  sepa- 
rate average.  If  over  $5000  value,  each  of  the  following  kinds  of 
teas,  imperial  gunpowder,  hyson  skin,  young  hyson, ^nd  black 
teas,  and  each  $5000,  value  thereof  in  the  order  of  invoice,  sub- 
ject to  separate  average ;  and  the  different  excesses  over  $5Q00 
subject  to  average  if  the  damage  amount  to  $250."  The  decla- 
ration averred  that  the  goods  were  damaged,  injured,  and  lost 
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by  the  perils  insured  against.  This  tea  formed  a  portion  only 
of  the  cargo  of  the  Eurj'dice,  which  was  loaded  as  a  oreneral 
ship. 

In  the  course  of  the  vojrage  the  vessel  met  with  bad  weather, 
and  shipped  largo  quantities  of  sea  water,  by  which  various 
portions  of  the  cargo  were  damaged,  and  amongst  others  449 
packages  of  this  tea,  which  were  stowed  in  different  parts  of 
the  ship,  were  greatly  injured  by  contact  with  sea  water;  tUe 
remainder  of  the  teas,  viz  :  1262  packages,  arrived  in  a  perfectly 
sound  and  good  condition,  and  uninjured,  except  by  the  injury 
to  their  reputation  from  having  formed  part  of  a  shipment  of 
which  449  packages  had  been  damaged  by  sea  water.  The  full 
amount  of  the  damage  to  the  449  packages  was  paid  into  court. 
The  shipment  consisted  of  several  different  kinds  of  tea,  each 
of  which  was  distinguished  as  a  chop  of  a  certain  name  and 
mark ;  and  all  the  chests  were  numbered  consecutively.  There 
were  altogether  ten  different  chops,  and  which  at  the  sale  were 
divided  into  thirty-five  breaks.  Tlie  449  packages  that  were 
damaged  by  sea  water  were  portions  of  different  chops,  and 
formed  parts  of  the  series  of  consecutive  numbers  on  the  chests. 

When  teas  are  sold,  they  are  usually  sold  i^  the  order  of  the 
consecutive  numbers  marked  on  the  packages ;  and,  if  the  num- 
bers be  broken  by  some  being  omitted,  or  if  some  of  the  chests 
are  marked  as  damaged,  a  suspicion  is  created  that  the  other 
packages  may  be  affected,  and  those  other  packages,  though 
perfectly  sound  and  uninjured,  do  not  realize  so  high  prices  as 
they  would  have  done  if  none  of  the  packages  had  been  damaged. 
In  the  present  instance,  the  teas  were  sold  in  the  usual  way ; 
558]  *but,  in  consequence  of  the  suspicion  created  by  the  da- 
mage to  so  large  a  number  a^  449  packages,  and  the  prejudice 
arising  from  that  circumstance  to  the  rest  of  the  teas,  the  1262 
sound  chests  did  not  fetch  so  much  as  they  would  have  done 
if  the  449  had  not  been  damaged  by  sea  water ;  and  the  differ- 
ence' in  price  upon  the  1,262  sound  chests  from  this  cause 
amounted  to  a  very  considerable  sum,  which  was  to.  be  settled 
by  an  arbitrator,  if  necessary.  The  plaintiffs  sought  to  recover 
this  sum  as  a  loss  which  was  caused  by  the  perils  insured  against, 
and  contended  that  the  whole  shipment  was' to  be  considered 
and  treated  as  one  entire  subject  matter.  The  defendants,  on 
the  other  hand,  contended  that  they  were  liable  only  for  such 
of  the  packages,  viz  :  the  449,  as  were  in  fact  damaged  by  sea 
perils ;  that,  for  the  purpose  of  ascertaining  such  damage,  the 
packages  must  be  considered  as  divisible;  and  that  injury  to 
the  reputation  of  the  teas  from  suspicion  only,  when  the  teas 
were  in  fact  sound  and  had  not  been  injured,  was  not  a  matter 
covered»by  the  policy. 
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There  were  other  questions  raised  at  the  trial,  but  which  from 
the  findings  of  the  jury  have  now  become  immaterial.  The 
court  were  to  draw  such  inferences  of  fact  as  the  jury  should 
have  drawn. 

The  case  was  argued  very  elaborately,  and  with  considerable 
ability:  but  the  plaintifts  failed  to  produce  any  authority  to 
show  that  goods  which  arnved  perfectly  sound  and  uninjured 
could  be  deemed  to  be  damaged  or  injured  by  sea  perils.  The 
»trongest  case  in  their  favor  was  Montoya  v.  Itoyal  JExchange  In- 
surance  Co.  (*),  where  hides  and  tobacco  having  been  insured, 
and  shipped  in  the  same  vessel,  which  sustained  damage,  the 
sea  water  had  affected  the  hides,  and  caused  them  to  ferment  and 
decompose,  and  the  stench  which  was  thus  created  had  affected 
the  flavor  and  consequently  the  value  of  the  tobacco.  In  that  case, 
the  tobacco  itself  was  actually  injured;  and  the  only  question 
was  whether  the  injury  arose  proximately  from  the  sea  water ; 
and  it  was  held  that  it  did,  and  that  the  underwriters  were  there- 
fore liable  for  the  actual  damage  to  the  tobacco.  But  the  present 
ease  seems  to  us  to  be  distinguishable,  on  the  ground  that  here 
tliere  was  no  damage  whatever  to  the  1,262  packages  of  tea, 
wliich  arrived  perfectly  sound  and  untouched,  and  altogether 
l»v  the  sea  water. 

"^The  insnrance  is  against  damage  to  the  goods,  and  not  [559 
against  loss  to  the  assured  otherwise  than  by  reason  of  damage 
to  the  goods  themselves.  The  plaintiffs,  however,  contended 
that  the  whole  1711  packages  nnist  be  treated  as  one  indivisible 
and  entire  subject  matter,  so  that  a  damage  by  the  perils  in- 
sured against  to  any  part  of  them  would  be  an  injury  to  the 
whole,  if  it  affected  the  value  of  the  whole.  It  seems  to  us  that 
this  contention  is  not  borne  out.  A  shipment  of  this  kind  is 
not  like  an  entire  article,  such  as  a. machine,  where,  one  part 
being  injured  or  destroyed  by  sea  perils,  the  machine  itself  be- 
comes changed  in  character  and  value,  and  comparatively  useless. 
The  underwriters  insare  against  damage  to  the  goods  by  the 
perils  insured  against;  but  they  do  not,  in  our  opinion,  insure 
a^inst  damage  by  prejudice  or  suspicion,  though  such  preju- 
dice or  suspicion  be  reasonable  and  be  general  in  fact  in 
business,  when  there  is  no  damage-  in  fact  to  the  goods  them- 
selves; and,  if  this  policy  were  to  be  so  construed,  it  would 
make  t&em  insurers,  not  only  against  direct  damage  to  the 
goods  insured,  but  against  damage  to  other  goods  in  the  same 
ship  affecting  the  credit  and  thereby  the  value  of  the  goods  in- 
sured, and  would  create  indirect  and  collateral  and  consequential 
liabilities  from  suspicion  and  prejudice,  which  it  would  be  almost 
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impossible  for  the  underwriters  to  estimate  in  fixing  a  premium 
proportionate  to  the  risk. 

In  Duff  V.  Mackenzie  (*),  it  was  held  that,  under  a  policy  o» 
"  master's  effects  valued  at  100^.,  free  from  all  average,"  the 
insurance  must  be  treated  as  divisible,  and  that  the  master 
might  recover  for  a  total  loss  of  part  of  his  effects,  although  the 
whole  were  included  under  the  general  term  "  effects."  So,  in 
Wilkinson  v.  Hyde  (*),  where  the  insurance  was  for  "  240f.  on 
goods  so  valued,  against  total  loss  only,"  the  goods  were  con- 
sidered as  divisible,  and  the  assured  was  held  entitled  to  recover 
for  a  total  loss  of  part  of  the  goods. 

The  case  of  Ralll  v.  Jamon  (')  was  much  relied  upon  by  the 
defendants :  but  the  decision  there  turned  entirely  upon  the 
terms  and  effect  of  the  warrant}^  in  the  memorandum  against 
560]  average  *  unless  general ;  and  it  was  held  that  the  memor- 
andum was  intended  to  include  the  whole  of  the  particular 
species  of  goods,  viz.  seed,  whether  shipped  in  bulk  or  in 
packages;  that  decision  does  not,  in  our  opinion,  govern  the 
present  case. 

The  insurance  here  is  on  1711  packages  valued  at  one  sum  ; 
and,  if  each  package  had  been  separately  enumerated,  it  would 
scarcely  have  been  made  more  distinct.  Even  if  they  had  been 
insured  simply  as  "  tea,"  or  as  "  goods,"  if  they  were  in  fact 
contained  in  separate  packages,  we  should  still  have  thought 
that,  for  the  purpose  of  calculating  or  ascertaining  the  extent 
of  the  sea  damage,  they  would  be  divisible,  and  that  the  plaint- 
iffs could  have  recovered  only  in  respect  of  the  damage  done  to 
those  packages  which  were  actually  damaged  by  sea  perils. 

The  special  terms  of  the  present  policy,  however,  seem  to  us 
to  be  still  more  favorable  for  the  underwriters  than  the  terms 
of  an  ordinary  policy.  It  expressly  excludes  direct  actual  da- 
mage or  injury  from  dampness  or  change  of  flavor,  &c.,  except 
caused  by  actual  contact  of  sea  water  with  the  article  damaged, 
occasioned  by  sea  perils ;  and  it  could  scarcely,  therefore,  have 
been  intended  that  the  underwriters  should  be  liable  for  what 
was  not  actual  damage  but  mere  suspicion,  and  soandirectly  an 
injury,  not  to  the  goods,  but  to  the  pecuniary  interests  of  tlie 
assured.  After  providing  that,  in  case  of  partial  loss  by  sea 
damage  to  dry  goods  (which  does  not  include  tea),  cutlery,  or 
other  nardware,  the  loss  shall  be  ascertained  by  a  separation  and 
sale  of  the  portion  only  of  the  contents  of  the  packages  so  da- 
maged, and  not  otherwise,  the  policy  goes  on  to  provide  that 
the  same  practice  shall  obtain  as  to  *'  all  other  merchandise  as 
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lur  as  practicable."  These  last  terms  would,  in  our  opinion, 
include  the  tea  in  question,  and  tend  strongly  to  show  the  in- 
tention was  that  the  subject  matter  of  the  insurance  was  not  to 
lie  treated  as  entire  and  indivisible.  It  might  well  be  contended 
tliat  the  language  of  the  policy  would  seem  to  indicate  that,  not 
onl)  each  package  was  to  be  treated  separately,  but  that  even 
the  contents  of  each  package  migh-t  be  separated  so  as  to  confine 
the  loss  to  the  exact  portions  of  tea  that  were  actually  damaged 
by  sea  perils.  The  defendants,  however,  have  not  relied  upon 
this  last  construction  of  the  warranty,  but  have  paid  into  court 
the  full  loss  upon  the  449  packages,  without  *attempting  [561 
to  separate  the  contents  of  each  of  these  packages.  The 
special  average  warranties,  at  different  rates,  on  diflferent  kinds 
of  goods,  and  the  differences  of  classification  and  average  in  this 
policy  seem  also  to  show  that  it  was  never  intended  that  the 
1711  packages  should  be  treated  as  one  entire  and  indivisible 
subject  matter  of  insurance ;  and,  if  not,  then  there  is  no  prac- 
ticable division  of  the  packages,  except  by  treating  each  pack- 
age as  a  separate  article. 

The  whole  shipmeni  consisted  of  several  different  kinds  or 
chops  of  tea;  and,  coi.ld  it  have  been  sucessfully  contended 
that,  if  only  half  the  c  hests  in  any  particular  chop  had  been 
ilamaged  or  lost,  and  tlie  consecutive  numbers  of  the  chests  iu 
that  chop  thereby  inti^fered  with,  each  chop  could  be  con- 
sidered as  a  separate  snlyect  matter  of  insurance,  and  that  the 
plaintifiB  could  have  rev  overed  for  the  injury  to  the  reputation 
and  consequent  loss  in  \  rice  of  the  rest  of  the  chests  in  that 
chop?  Or,  suppose  the  policy  had  been  on  1711  packages  of 
tea  at  one  valuation  "  bj  ship  or  ships,"  and  part  had  come  in 
one  vessel  and  part  in  another,  could  it  have  been  said  that  sea 
damage  to  the  packages  in  one  ship,  whereby  the  continuity  of 
the  numbers  was  destroyed,  was  an  injury  to  the  packages  in 
another  ship,  which  sustained  \\6  damage  ?  and  yet  there  would 
be  an  injury  by  suspicion  and  to  the  reputation  of*  the  teas  by 
the  numbers  not  being  consecutive,  arrd  caused  remotely  by  sc:i 
perils. 

If  such  a  claim  as  this  could  be  supported,  it  might  next  be 
contended  that  the  underwriters  would  be  responsible  if  the 
reputation  and  value  of  sound  teas  were  afiected  by  serious 
damage  to  the  ship,  or  to  other  persons'  goods  in  the  same  ship 
which  were  damaged  by  sea  water,  or  for  the  loss  of  markets 
l>y  delay  through  the  perils  of  navigation. 

It  appears  to  us  that  the  igiderwriters  insure  against  actual 
damage,  and  do  not  in  any  sense  guarantee  that  the  goods  shall 
arrive  free  from  suspicion  of  damage.  In  like  manner,  a  ship- 
owner was  held  to  guarantee  only  the  fitness  of  his  vessel  for  u 
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cargo  of  tea,  but  that  not  the  ship  should  be  free  from  suspicion 
of  unfitness  for  such  a  cargo  :  see  Touse  v,  Henderson  ('). 

Each  package  of  this  shipment  was  separate,  and  in  fact  as 
582]  *distinct  and  separate  from  the  others  as  if  it  had  co?i- 
tuined  a  different  article,  each  might  and  would  be  subjected 
to  different  risks  according  to  its  position  and  stowage  in  the 
vessel;  and,  where  the  packages  are  severable,  they  ought  to 
be  severed.     As  far  as  we  are  aware,  the  practice  in  such  cases 
has  been  to  separate  the  sound  packages  of  goods  from  those 
which  are  damaged,  and  to  allow  the  claim  for  damage  upon 
those  only  which  are  actually  damaged  by  the  sea  perils.     That 
practice  is  supported  by  the  passages  which  were  cited  from 
Mr.  Arnould's  valuable  work  on  Insurance,  3d  ed.,p.  836,  and 
the  authorities  to  which  he  refers ;  and  Mr.  Stevens,  in  his 
book  upon  averages,  at  pp.  157,  158,  clearly  considered  that  a 
consequential  loss  upon  goods  which  arrived  sound,  by  reason 
of  the  breaking  of  an  assortment,  was  not  a  loss  for  which 
underwriters  were  responsible,  there  being  no  actual  damage 
done  to  the  goods  themselves.     In  our  opinion  that  is  the  cor- 
rect view  of  the  law. 

A  further  point  was  raised  by  Mr.  Williams  at  the  close  of 
the  case,  as  to  the  fall  in  the  market  price  after  the  arrival  of 
*the  vessel  and  the  valuation  of  the  damaged  teas,  and  before  the 
actual  sale  of  them.  But  the  underwriters  have  nothing  to  do 
with  the  mode  or  time  of  sale,  and  are  not  responsible  for  a 
fall  in  the  market  prices :  their  liability  depends  on  the  value 
of  the  goods  upon  arrival;  and  the  defendants  have  paid  into 
court  the  full  amount  for  which  they  are  liable  upon  that 
footing, 

Upou  the  true  construction  of  the  policy,  we  think  the  plaint- • 
iffs  are  entitled  to  recover  only  in  respect  of  the  449  packages 
which  were  actually  damaged ;  and,  as  the  amount  of  that 
damage  has  been  paid  into  court,  our  judgment  is  in  favor  of 
the  defendants.  Judgment  for  the  defendants. 

Attorneys  for  plaintiffs:   Thomas  ^  JloUams. 
Attorneys  for  defendants :  Field^  JRoscoCy  Fields  Francis^  f 
Osbaldiston. 

0)4  Ex.  890 ;  19  L.  J.  (Ex.),  163. 
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[Law  Reports,  8  Common  Pleas,  503.] 
July  7, 1873. 

♦Burns  v.  Poulsom.  [563 

Mader  and  SersarU^LiubilUg  ofjfcuterfor  Negligent  of  Ida  Servant^  Scape  of 

EmplayiMnt, 

A  steTedore  employed  to  sUip  iron  rails  had  a  foreman  whose  duty  it  was 
(aasirted  by  laborers)  to  carry  the  rills  from  the  quay  to  the  ship  after  the  car- 
maa  had  brought  them  to  the  quay  and  unloaded  them  there.  The  carman  not 
unlotdin^  the  rails  to  the  foreman's  satisfaction,  the  latter  got  into  the  cart  and 
threw  ont  some  of  them  so  negligently  that  one  fell  upon  and  injured  the  plaint- 
iff, who  was  passing  by : 

JSie^d,  (per  Grove  and  Penman,  J  J.,  Brett,  J.,  dissenting),  that  there  was  evi- 
dence for  the  jury  that  the  foreman  was  acting  within  the  scope  of  his  employ- 
ment, 80  as  to  render  the  stevedore  responsible  for  his  acts.  r* 

AcTiojr  against  the  defendant  for  an  injury  to  the  plaintiff 
tliroagh  the  negligence  of  the  defendant's  servant.  At  the  trial 
I)efore  the  assessor  of  the  Court  of  Passage,  Liverpool,  the 
following  evidence  was  riven  : 

Tlie  plaintiff  stated  that  he  was  in  the  employ  of  Messrs. 
Davis  &  Co.,  and  was  engaged  at  the  Huskisson  Branch  Dock, 
where  some  carts  were  being  unloaded ;  that  Lawrence  Malone, 
the  foreman  of  the  defendant  (who  was  a  steve.dore  employed 
witli  a  gang  of  men  to  put  certain  iron  rails  on  board  a  ship  in 
the  dock),  threw  an  iron  rail  off  the  cart  without  giving  any 
warning,  and  struck  and  injured  the  plaintiff- 
Felix  Brocksop,  who  described  himself  as  outside  warehouse- 
man to  Davis  &  Co.,  said  that  he  saw  Malone  unloading  the 
curt,  turning  oft'  the  iron ;  that  Malone  gave  no  warning ;  that 
the  iron  was  thrown  over  the  wheel,  as  was  usually  done ;  that 
the  iron  was  placed  on  trucks  for  the  purpose  of  being  conveyed 
niongdide  the  ship;  and  that  there  was  sufficient  room  (about  8 
feet)  to  pass  between  some  bacon  which  was  lying  there  and  the 
cart.  On  cross  examination, this  witness,  "Poulsom  is  a  steve- 
dore. He  receives  the  iron  rails  after  they  are  thrown  out  of 
the  cart  on  to  the  ground,  and  takes  them  to  the  ship.  It  was 
a  cart  of  a  carrier  named  Wood,  There  is  a  passage  outside 
the  shed.'*  On  re-examination  he  said  that,  as  a  practice,  people 
did  hot  go  outside  the  shed. 

*James  Gradle,  a  carter,  said  :  "  I  saw  Wood's  carter  [564 
unloading  iron.  Malone  threw  the  iron  out  of  the  wagon.  No 
warning  was  given."  On  cross  examination,  he  said :  "  Iti 
takes  two  or  three  men  to  shove  the  iron  oft'.  Many  people 
are  lamed  in  unloading  iron.  Edward  Strongfellow  was  the 
carter." 
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Edward  Strongfellow  said :  "  I  was  the  carter.    I  was  carry- 
ing the  iron.     Poulsom  was  stevedore.     There  was  a  man   to 
count  the  rails.     I  was  putting  them  down  on  the  offside  near 
the  vessel,  when  Malone  told  nie  to  put  thcra  on  the  other  side  ; 
and,  when  I  would  not  do  so,  he  got  into  the  cart  and  threw  the 
iron  out  which  did  the  injury.     Malone  is  Poulsom's  servant. 
He  got  into  the  cart,  and  threw  the  iron  out  himself.      On 
cross  examination,  Strongfellow  said  :  "  It  is  our  duty  to  pnt 
the  rails  down  out  of  the  cart  on  the  ground,  and  then   the 
stevedore  takes  thera  to  the  ship.    * 

A  surgeon  described  the  injury  which  the  plaintiff  had  sus- 
tained. 

It  was  objected  on  the  part  of  the  defendant  that  he  was  not 
under  the  circumstances  liable  for  the  misconduct  of  his  servant, 
Malone.  The  learned  judge  thereupo?i  nonsuited  the  plaintiff, 
giving  him  leave  to  move  this  court  to  enter  a  verdict  (by 
consent)  for  30^.,  if  the  court  should  think  fit. 

A  rule  nisi  having  been  obtained, 

May  3.  Gully  showed  cause.  Maloi  e,  in  throwing  the  iron 
out  of  the  cart,  was  not  acting  within  t'.e  scope  of  his  employ- 
ment. His  duty  commenced  only  whe  .  the  iron  rails  had  been 
placed  on  the  ground;  and,  in  anythii)^:  done  by  him  bej-ond 
taking  thera  from  the  ground  to  the  i^up,  and  there  stowing 
them,  he  was  a  mere  volunteer.  A  mri  »ter  is  not  responsible 
for  acts  done  by  his  servant  which  do  not  fall  within  the  ordi- 
nary scope  of  his  authority.  It  is  only  for  the  negligent  exercise 
by  the  servant  of  his  duty  to  his  master  that  the  latter  is  liable. 
[Grove,  J.  Where  the  act  is  closely  c(  nnected  with  the  em- 
ployment, must  it  not  be  a  question  for  the  jury  ?  Can  we  say 
that  this  act  of  Malone  was  so  wholly  unconnected  with  the 
scope  of  his  employment  that  it  could  not  have  been  his  duty 
to  help  the  carter  to  unload  the  iron  ?] 

5651  *The  only  question  of  fact  for  the  jury  was  whether  or 
not  Malone  had  been  guilty  of  culpiable  negligence.  [Denmak, 
J.,  referred  to  Wliaiman  v.  Pearson  (^)  and  Storey  v.  Ashton.  (*)] 
[The  following  cases  were  cited, — Limpus  v.  London  General 
Omnibus  Co.  ('),  Seymour  v.  Greenwood  (*),  and  Page  v.  Defries.  (*)] 

Crompton,  in  support  of  the  rule.  The  plaintiff  is  entitled 
to  a  verdict,  if  there  was  any  evidence  which  could  properly 
have  been  submitted  to  the  jury  that  Malone  was  acting  within 
the  scope  of , his  employment ;  and  that  question  ought  to  have 
been  left  to  them.  [The  followiug  cases  were  cited, —  Poullon 
V.  London  and  South  Western  Railway  Co.  (•),  Barwick  v.  English 

0)  Law  Rep.,  8  0.  P.,  422.  (•)  7  H.  &  N.,  855 ;  80  L.  J.  (Ex.),  189, 

C)  Law  Rep.,  4  Q.  B.,  476.  (•)  7  B.  &  S.,  137. 

O  1  H.  &  C,  526 ;  33  L.  J.  (Ex.),  34.         (•)  Law  Rep.,  2  Q.  B.,  534. 
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Joint  Slock  Bank  (^),  The  Thetis  (*),  Bayley  v.  Manchester ^  Sheffield^ 
and  Lincolnshire  Railway  Co,  (').]  [Denman,  J.  Is  it  not  a 
question  of  fact  whether  this  was  anything  more  than  a  slight 
deviation  from  the  strict  liiriB  of  Malone's  duty  ?  I  think  it  was 
held  by  the  Court  of  Queen's  Bench  in  a  recent  case  of  Woolley 
V.  Curling  {*)  that  the  question  whether  or  not  an  act  was  within 
the  scope  of  the  servant's  authority  ought  to  be  submitted  to 
the  j  ury.]  Cur.  adv.  vulL 

The  judges  differing  in  opinion,  the  following  judgments 
were  delivered :  Denman,  J.  In  this  case,  which  was  tried 
before  the  judge  of  the  Passage  Court  at  Liverpool,  who  non- 
suited the  plaintiff,  a  rule  was  obtained  to  set  aside  that  nonsuit, 
and  to  enter  a  verdict  for  the  plaintiff  for  30/.  damages,  if  this 
court  should  think  fit.  It  was  assumed,  upon  the  argument  of 
tlie  rule,  by  the  counsel  on  both  sides,  and  I. think  we  are  also 
bound  to  assume,  that  this  reservation  means  that  the  plaintiff* 
is  to  be  entitled  to  the  verdict  for  30/.  if  this  court  should  be  of 
opinion  that  there  was  evidence  *upon  which  the  jury  [566 
might  not  unreasonably  have  found  for  the  plaintiff.  I  am  of 
opinion  that  there  was  such  evidence. 

The  material  facts  proved  at  the  trial  were  as  follows  :  The 
defendant  was  a  stevedore  who  was  employed  to  ship  some  iron 
rails  which  were  to  go  by  a  ship  lying  in  the  Huskisson  Dock 
ut  Liverpool.  He  had  a  foreman  named  Malone,  who  on  the 
(lay  in  question  was  actiug  for  him  at  the  dock.  The  iron  rails 
were  being  unloaded  from  a  cart  which  belonged  to  one  "Wood, 
and  was  standing  at  a  small  distance  from  the  ship  on  board  of 
which  the  rails  were  in  course  of  being  loaded.  The  carter,  in 
unloading  the  rails,  was  putting  them  down  on  one  side  of  the 
cart,  when  Malone, — for  what  purpose  is  not  stated,  but,  I 
think  it  may  be  inferred,  in  order  to  assist  his  own  operations 
iu  some  way, — told  him  to  put  theni  on  the  other  side,  and, 
upon  his  refusal,  got  into  the  cart  and  threw  out  some  rails, 
one  of  which  injured  the  plaintift*,  a  passer  by. 

The  only  evidence  in  relation  to  Poulsom's  or  Malone's  duty 
in  respect  of  the  iron  rails  iu  question  was  as  follows:  The 
second  witness,  a  warehouseman  in  the  service  of  the  plaintift^'s 
employers,  on  his  cross  examination,  said :  "  Poulsom  is  a 
stevedore.  He  receives  the  iron  rails  after  they  are  thrown  out 
of  the  cart  on  to  the  ground,  and  takes  them  to  the  ship."  The 
carter  on  his  cross  examination  said  :  "  It  is  our  duty  to  put 
the  rails  down  out  of  the  cart  on  the  ground ;  and  then  the 
stevedore  takes  them  to  'the  ship." 

n  Uw  Hep.,  2  Ex.,  259.  (•)  Law  Rep.,  7  C.  P.,  415 ;  in  error 

C)  Uw  Rep ,  2  A.  &  E.,  3a5.  .  Law  Rep.,  8  C.  P..  148. 

(*)  Not  reported. 
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It  was  contended  for  the  defendant  that,  upon  these  facts, 
\hcre  was  no  evidence  upon  which  a  jury  could  have  found  a 
\7erdict  for  the  plaintiff:  and  upon  this  ground  the  learned 
judge  nonsuited  the  plaintilf. 

The  contention  before  us  on  the  part  of  the  defendant  was, 
that  inasmuch  as  the  duty  of  the  stevedore  did  not  commence, 
tn  relation  to  any  particular  portion  of  the  rails  in  question, 
until  they  were  on  the  ground,  it  was  impossible  to  hold  the 
defendant  liable  for  the  act  of  Malono  in  throwing  the  rail  in 
question  from  the  cart ;  that  that  act  could  not  be  within  the 
scope  of  his  employment  or  duty,  being  an  act  done  at  a  period 
antecedent  to  that  at  which  his  dutv  in  relation  to  the  iron 
commenced,  and  at  a  place  where  he  had  no  business  to  be 
meddling  with  it  at  all. 

567]  *^^  ^y  opinion,  this  contention  of  the  defendant  pro- 
ceeds upon  too  narrow  a  view  of  the  o  ity  or  employment  of 
Malone;  and  I  think  that  the  cases  a;"V)licable  to  the  subject 
establish  that,  even  though  in  the  O'dinary  course  of  his 
employment,  it  would  not  be  a  part  of  .\Ialone's  duty  to  assist 
in  moving  the  rails  from  the  cart,  it  was  still  a  question  for  the 
jury,  and  not  for  the  judge,  whether  in  this  particular  case  he 
M'as  acting  within  the  scope  of  his  emplc  'ment. 

It  cannot,  I  think,  be  contended  in  this  case  that  the  judge 
or  jury  were  bound  to  hold  that  Malone  was  acting  for  any  pur- 
pose of  his  own,  as  distinguished  from  his  master's  service,  as 
was  the  case  in  Storey  v.  Ashton  ('),  where  the  carman  through 
whose  negligence  the  plaintiff  was  injured  had  been  induced 
by  a  clerk  of  the  defendants  to  drive  him  in  a  wrong  direction, 
after  business  hours,  on  business  of  the  clerk's;  nor,  as  it 
appears  to  me,  if  it  was  a  question  for  the  jury,  would  it  be  un- 
reasonable for  them  to  have  found  that  he  was  acting  wUhin 
the  scope  of  his  employment,  inasmuch  as  they  might  not  un- 
reasonably have  thought  that  the  act  was  one  done  for  his 
master's  benefit,  and  with  a  zealous  desire  to  expedite  the 
work,  and,  for  aught  I  know,  in  a  manner  proper  and  even 
usual  under  the  circumstances  for  a  person  employed  as  Malone 
was  at  the  time. 

In  Joel  V.  Morrison  (*)  which,  though  a  nisiprius  case,  is  cited 
with  approval  in  many  other  cases  decided  by  the  courts  — 
Parke,  B.,  says  :  "  The  master  is  only  liable  where  the  servant 
is  acting  in  the  course  of  his  employment :"  but  he  imme- 
diately adds :  "  If  he  was  going  out  of  his  way,  against  his 
master's  implied  commands,  when  driving  on  his  master's 
business,  he  will  make  his  master  liable."  And  earlier  in  the 
same  summing-up  the  learned  baron  says :   "  If  the  servant,. 

O  Law  Rep.,  4  Q.  B.,  476.  O  6  C  &  P. .  501 
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being  on  his  master's  business,  took  a  detour  to  call  upon  a 
friend,  the  master  will  be  responsible/'  And  this  view  of  the 
law  is  entirely  in  accordance  with  the  judgments  in  Whatman  v. 
Pearson  (*),  cited  for  the  plaintiflF,  which  indeed  is  a  stronger 
case,  inasmuch  as  there  the  servant  acted  in  violation  of  his 
instructions. 

No  doubt,  cases  may  be  put  in  which  a  servant  may  so  con- 
duct ♦himself,  about  goods  of  his  master  with  which  he  [568 
is  dealing'as  servant,  as  to  make  it  clear  that  the  master  is  not 
responsible  for  his  negligence  in  the  course  of  such  conduct. 
Storey  v.  Ashion  (^,  mentioned  above,  and  Mitchell  v.  Crass- 
weUer{^f  were  sucn  cases.  But,  can  it  be  said  that,  in  the 
present  case,  it  would  have  been  unreasonable  for  a  jury  to 
tind  that  the  act  of  the  foreman  in  getting  into  the  cart  and 
throwing  the  iron  down  was  an  act  bonafde  and  not  unreasona- 
bly done  in  the  zealous  discharge  of  his  duty  to  his  master,  in 
the  course  of  the  business  he  was  employed  upon  I  And  if 
they  were  of  that  opinion,  might  they  not  also  properly  find 
that  he  was  acting  within  the  scope  of  his  employment  ?  I 
think  they  might,  and  therefore  that  this  nonsuit  was  wrong, 
and  that,  by  virtue  of  the  understanding  at  the  trial,  the  rule 
should  be  made  absolute  to  enter  the  verdict  for  30^. 

My  brother  Grove  agrees  with  me,  that  in  this  case  there 
was  evidence  for  the  j^ry,  and  that  the  nonsuit  was  therefore 
wrong. 

Bbbtt,  J.  In  this  case  the  plaintiff  sued  the  defendant  for 
injuries  alleged  to  have  been  caused  by  the  defendant's  servant. 
The  cause  was  tried  before  the  judge  of  the  Passage  Court  at 
Liverpool  and  a  jury.  The  plaintiff  in  his  evidence  stated  that 
he  was  in  the  employ  of  Messrs.  Davis  &  Co. ;  that  he  was  at 
work  for  them  at  the  Huskisson  dock ;  that  one  Malone,  the 
defendant's  foreman,  threw  an  iron  rail  off  a  cart,  which  struck 
and  crushed  him,  the  plaintiffl  Malone,  he  said,  was  ordering 
the  truck  men  to  take  the  iron  from  the  cart  to  the  ship.  Felix 
Brocksop,  being  examined,  said  that  he  was  outside  warehouse- 
man to  Davis  &  Co. ;  that  he  saw  Malone  unloading  the  cart, 
and  saw  him  throw  the  iron  off  the  cart.  Being  cross-examined, 
he  said  that  the  defendant  is  a  stevedore  ;  that  he,  as  such,  re- 
ceives the  iron  rails  after  they  are  thrown  out  of  the  cart  on  to 
the  ground,  and  takes  them  to  the  ship.  The  cart  was  the  cart 
of  one  Wood,  a  carrier.  James  Qradle  stated  that  he  saw 
Wood's  carter  unloading  iron,  and  saw  Malone  throw  the  iron 
out  of  the  cart.  Edward  Strongfellow  said  that  he  was  Wood's 
carter ;  that  he  was  carrying  the  iron  rails ;  that  he  was  putting 

OUw  Rep.,  8  C.  P.,  423.  (»)  Law  Rep.  4  Q.  B.,  476. 

(•)  13  C.-B.,  237;  22  L.  (J.  g.P.),  100. 

6  Eng.  Rep.]  84 
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5691  1:bem  down  on  the  off  side  of  the  cart,  when  ♦Malone 
toldnim  to  put  them  on  the  other  side;  and  that,  when  he 
would  not  do  so,  Malone  got  into  the  cart  and  threw  the  iron 
out.  Being  cross  examined,  he  said:  "It  is  our  duty  to  put 
the  rails  down  out  of  the  cart  on  the  ground,  and  then  the  steve- 
dore takes  them  to  the  ship."  Upon  this  evidence,  the  leariidl 
judge  nonsuited  the  plaintiff,  giving  him  leave  to  move  this 
court  to  enter  a  verdict  for  the  plaintiff,  by  consent,  for  30Z.,  if 
the  court  should  think  fit  A  rule  having  been  obtained  ac- 
cording to  the  leave  reserved,  the  case  was  argued  before  my 
Brothers  Grove  and  Deuman  and  myself. 

The  question  was  stated  in  argument  on  both  sides  to  be, 
whether  there  was  evidence  that  Malone  was  acting  within  the 
scope  of  his  authority.  If  there  was,  it  was  admitted  by  the 
defendant's  counsel  that  the  judgment  should  be  for  the  plaint- 
iff. If  there  was  not,  it  was  admitted  by  the  plaintiff's  coansel 
that  the  judgment  should  be  for  the  defendant. 

The  arguments  raise  the  question,  what  is  the  proper  appli- 
cation in  point  of  law  in  this  case  of  the  phrase  or  doctrine 
"  that  the  servant  must  be  acting  within  the  scope  of  his  au- 
thority." Some  cases  have  raised  the  question  whether  tljc 
servant  in  what  he  did  was  intending  to  act  for  his  master  or 
for  purposes  of  his  own.  That  does  not  seem  to  me  to  be  the 
point  in  this  case.  Malone  may  be  considered  to  have  been 
intending  to  act  in  performance  of  the  duty  delegated  to  him. 
In  this  case  the  question  is  whether  the  time  had  arrived  or  the 
circumstances  had  arisen  for  doing  anything  which  the  servant 
was  employed  to  do.  Had  his  employment  commenced  ?  "  The 
question,"  says  Lush,  J.,  in  Stor^  v.  Ashion^)^  "  in  all  such  cases 
is,  whether  the  servant  was  doing  that  wnich  the  master  em- 
ployed him  to  do."  "  Where  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does  something  which  he  is  not 
employed  to  do  at  all,  the  master  cannot  be  said  to  do  it  by  his 
servant :"  per  Maule,  J.,  in  Mitchell  v.  Crassweller,  (*)  "  It  is 
not  sufficient  that  the  act  should  be  done  with  intent  to  benefit 
570^  or  intent  to  serve  the  master.  It  must  be  something  *done 
in  doing  what  the  master  has  employed  the  servant  to  do  :"  per 
Blackburn,  J.,  in  Limpus  v.  London  General  Omnibus  Co.  (*)  In 
Whatman  v.  Pearson  (*),  the  servant  was  held  to  be  acting  in  the 
course  of  his  employment,  because  he  was  employed  to  manage 
the  horse  and  cart  during  the  day  :  per  Byles,  J.  (*) 

Now,  in  the  present  case,  Brocksop,  who  was  the  warehouse- 
man of  Davis  &  Co.,  the  shippers  of  the  iron   rails,  stated  that 

(0  Law  Rep.,  4  Q.  B..  at  p.  480.  (»)  1  H.  &  C,  536 ;  33  L.  J.  (Ex.).  W. 

(•)  18  C.  B.,  237,  347  ;  33  L.  J.  (CP),        {*)  Law  Kep.,  8  C.  P.,  423. 
XOO.  0  Law  Rep..  3  C  P..  at  p.  435. 


VoL  VIIL] 


TRINITY  TERM,  XXXVI  VICT. 


267 


Barns  ▼.  Poalsom. 


1878 


the  defendant's  employment  was  to  receive  the  rails  after  tliey 
were  thrown  out  of  the  cart  on  to  the  ground,  and  take  them 
to  the  ship.  It  was,  therefore,  obviously  |the  business  of  Davis 
k  Co.,  by  their  own  servants  or  some  other  agent  of  theirs,  to 
carry  the  rails  to  the  quay  and  place  them  on  it,  i.e.  on  to  tlie 
ground  there,  for  the  defendant  to  carry  them  thence  into  the 
ship  and  there  stow  them.  And  itns  obvious  that  Davis  &  Co. 
employed  Wood,  a  master  carter,  to  carry  the  rails  to  the  quay 
and  deliver  them  there.  Strongfellow,  who  was  Wood's  car- 
ter, stated,  "It  is  our  duty  to  put  the  rails  down  out  of  the 
cart  on  the  ground,  and  then  the  stevedore  takes  them  to  the 
ship."  The  joint  employers  of  Wood  and  the  defendant,  there- 
fore, limit  the  commencement  of  the  defendant's  employment 
to  a  time  after  the  rails  were  on  the  ground.  And  the  person 
employed  on  the  previous  and  antecedent  operation,  viz.  that 
of  carrying  the  rails  from  the  warehouse  and  delivering  them 
ootof  the  carton  to  the  quay,  equally  limits  the  commence- 
ment of  the  defendant's  employment  to  the  time  after  the  rails 
are  on  the  ground. 

Now,  what  the  defendant  was  employed  to  do,  what  he  might 
according  to  that  employment  have  done  himsSIf,  he  employed 
Malone  to  do.  He  employed  Malone  to  carry  the  iron  rails, 
after  they  were  on  the  ground  at  the  quay,  thence  into  the  ship, 
aud  there  stow  them.  For  anything  done  by  Malone  in  carry- 
ing or  stowing  the  rails,  or  anything  done  by  Malone  with  the 
rails  after  they  were  on  the  ground,  with  intent  to  carry  out  his 
orders  to  take  them  into  the  ship  and  stow  them  there,  the  de- 
fendant would  have  been  liable.  But  it  seems  to  me  that  the 
defendant  had  not  employed  Malone  to  do* anything  with  regard 
to  the  rails  before  they  *were  on  the  ground.  The  de-  [571 
fendant  himself  was  not  employed  to  do  anything  with  the 
rails  before  they  were  on  the  ground.  Anything  voluntarily 
done  by  Malone,  therefore,  before  the  rails  were  on  the  ground, 
though  done  with  intent  to  serve  the  defendant,  was  not  a 
thing  done  which  the  defendant  had  employed  Mnloue  to  do. 
The  evidence  was  described  and  limited  the  employment  of 
the  defendant  and  of  Malone  was  given  on  behalf  of  the  plaiut- 
and  there  was  no  evidence  to  vary  or  render  doubtful  the  limi- 
tation of  the  commencement  of  that  enqployment.  There  was 
no  question  which  tBe  jury  would  have  been  entitled  to  enter- 
tain about  it.  The  judg^e  was,  in  my  opinion,  bound  to  say 
that  what  was  done  by  Malone  was  dorie  before  his  employ- 
ment by  the  defendent  was  called  into  play,  that  is  to  say,  it  was 
a  thing  which  the  defendant  had  not  employed  Malone  to  do. 
lam  of  opinion,  therefore,  that  the  learned  judge  was  right  in 
nonsuiting  tha  plaintiff,  and  that  this   rule  ought  to  'be  dis 
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charged.  The  majority  of  the  court,  however,  being  of  a  dif- 
ferent  opinion,  the  rule  will  be  made  absolute  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  the  plaintift*for30^.,  the  damaged 
agreed  upon  at  the  trial.  JRule  absolute. 

Attorneys  for  plaintiff:  Tbrr,  Janeway^  ^  Oo.y  for  Edwin 
HugheSy  Liverpool. 

Attorney  for  defendant :  •&  C.  H.  Sadler  for  T.  T.  Bettringer 
Liverpool. 

See  Moak*8  Van  Santvoord's  PI.,  874-0. 


[Law  Reports,  8  Common  Pleas,  572.1 
July  15, 1873. 

572]  *Jackson  V.  The  Union  Marine  Insurance  Company, 

Limited. 

Marine  Insurance — Loes  of  Freight  ^RigM  of  Charterer  to  throw  tip  Charter- 
party  where  Veseel  dieabled.* 

The  plaintiff,  on  tke  9tli  of  November,  1871,  effected  an  insurance  "  on  char- 
tered freight  valaecTat  2900^.  at  and  from  Liverpool  to  Newport  in  tow,  whilst 
there,  and  thence  to  San  Francisco,"  &c.  The  ship  left  Liverpool  on  the  2d  of 
January,  1872,  and  on  the  4th,  before  arriving  at  Newport,  took  the  rocks  in 
Carnarvon  bay.  She  was  got  off  much  damaged,  and  returned  to  Liverpool  on 
the  12th  of  April,  where  she  was  sold  under  circumstances  which  the  court  held 
not  to  be  justifiable ;  there  beinp:  no  satisfactory  evidence  of  a  constructive  total 
loss.  She  was  repaired  by  the  purchaser,  and  was  still  under  repair  at  the  time 
of  the  trial,  the  16th  of  April,  1872. 

By  the  charterparty  the  vessel  was  to  proceed  with  all  convenient  speed 
(dangers  and  accidents  of  navigation  excepted)  from  Liverpool  to  Newport,  and 
there  load  a  cargo  of  iron  rails  for  San  Francisco.  After  the  vessel  took  the  rocks, 
and  before  she  was  protoff,  viz.,  on  the  15th  of  Februanr,  the  charterers  threw  up 
the  charter,  and  on  the  following  day  they  hired  another  ship  to  carnr  the  rails 
(which  were  wanted  for  the  construction  of  a  railway)  to  San  Francisco.  The 
plaintiffs  sued  the  underwriters  for  a  loss  of  the  chartered  freight.  The  jury 
found  that  the  time  necessary  for  getting  the  ship  off  and  repairing  her  was  so 
long  as  to  make  it  unreasonble  for  the  charterers  to  supply  the  agreed  cargo  at 
the  end  of  such  time,  and  so  long  as  to  put  an  end  in  a  commercial  sense  to  the 
commercial  speculation  enterewi  upon  by  the  ship  owner  and  the  charterers : 

Heldy  by  Keating  and  Brett,  JJ.,  that  the  charterers  were  absolved  from  load- 
ing the  vessel,  and  that  the  ship  owner  therefore  might  recover  for  the  loss  of 
freight. 

Held,  contra,  per  Bovill,  C.  J.,  tliat  the  charterera  were  not  entitled  to  throw  up 
the  charter,  and  that  consequently  the  plaintiff  could  not  recover  against  the 
underwriters,  and  that  the  findings  of  the  jury  were  iipmaterlal. 

These  were  actions  upon  two  policies  of  insurance,  tlie  one 
on  thirty-four  sixty-fourths  of  the  ship  Spirit  of  the  Dawn, 
valued  at  8000?.,  the  other  on  chartered  freight,  valued  at 
2900?.,  to  be  earned  by  that  vessel  on  a  voyage  from  Newport 
to  San  Francisco.  In  the  action  upon  the  policy  on  ship,  the 
defendants  paid  1200?.  into  court;  in  the  actiouupon  the  policy 
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Oil  freight,  they  denied  that  there  was  any  loss  by  a  peril 
iiisared  against.  Both  causes  were  tried  together  before  Brett, 
J.,  at  the  Liverpool  Summer  Assizes,  1872.  Evidence  was 
given  that  the  sliip  before  reaching  Newport  got  upon  the 
rocks  in  Carnarvon  bay  and  was  after  considerable  delay  got 
ufi'much  damaged.  Evidence  *was  also  given  as  to  the  [573 
amount  of  repair  which  would  be  required  to  make  the  ship 
seaworthy,  and  of  her  value  when  repaired,  and  also  of  the 
probable  time  which  would  be  consumed  in  repairing  her.  It 
was  farther  proved  that  the  vessel  had  been  chartered  by  Messrs. 
Kathbone  &  Co.  to  carry  rails  which  were  wanted  for  the  con- 
struction of  a  railway  at  San  Francisco ;  and  that,  time  being 
of  importance  to  the  charterers,  they  immediately  on  being 
made  aware  of  the  disaster  to  the  ship  hired  another  to  take  out 
the  rails. 

The  learned  judge  left  it  to  the  jury  to  say, — ^first,  whether 
there  was  a  constructive   total   loss  of  the  ship, —  secondly, 
whether  the  time  necessary  forgetting  the  ship  off  the  rocks 
and  repairing  her  so  as  to  be  a  cargo  carrying  ship  was  so  long 
as  to  make  it  unreasonable  for  the  charterers  to  supply  the  agreed 
cargo  at  the  end  of  such  time, — thirdly,  whether  such  time  was 
80  long  as  to  put  an  end  in  a  commercial  sense  to  the  commer- 
cial speculation  entered  upon  by  the  ship  owner  and  the  char- 
terers.   The  jury  answered  all  these  questions  in  the  affimative. 
The  learned  judge,  being  of  opinion  that  there  was  no  evi- 
dence of  a  constructive  total  loss  of  the  ship,  and  no  evidence 
of  a  loss  of  freight  by  the  perils  insured  against,  directed  a 
verdict  to  be  entered  for  the  defendants,  subject  to  leave  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on  both  or 
either  of  the  policies.    A  rule  nisi  was  accordingly  obtained  in 
the  following  Michaelmas  Term  to  enter  a  verdict  for  the  plaint- 
itf,  on  the  grounds  that  the  learned  judge  was  wron^  in  holding 
that  there  was  no  evidence  of  a  total  loss  of  freight,  that  the 
plaintiff  was  under  the  circumstances  entitled  to  insist  upon  the 
fulfilment  of  the  charterparty,  that  the  reasonableness  of  the 
delay  was  not  a  question  for  the  jury,  and  that  the  reasonable 
time  allowed  to  the  ship  owner  was  the  time  required  for  getting 
the  vessel  off  the  xocks  and  repairing  her ;  or  for  a  new  trial  on 
the  ground  of  misdirection  in  those  respects, — the  defendants 
to  be  at  liberty,  in  showing  cause  against  the  rule,  to  argue  that 
the  findings  of  the  jury  upon  the  questions  submitted  to  them 
were  against  the  weight  of  evidence ;  and  the  court  to  have 
power  to  refer  any  question  to  an  average  stater,  and  to  enter 
the  verdict  in  accordance  with  his  adjustment. 

*Cau8e  was  shown  against  this  rule  in  Hilary  Term,  [574 
1878,  by  C  Russell,  Q.C.,  and  Bevjamm,  Q.C.,  for  the  defend- 
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ants ;  and  Butt,  Q.C.,-and  Gulli/,  for  the  plaintiff,  were  heard  in 
support  of  the  rule.  The  court  took  time  to  consider.  The 
facts  which  were  proved  at  the  trial,  and  the  arguments  which 
were  urged  and  the  authorities  cited  upon  the  hearing  are  fully 
set  out  in  the  respective  judgments.  Cur.  adc.  tult. 

July  15.  There  bein^  a  difference  of  opinion,  the  judgments 
of  the  court  (Bovill,  C.J.,  and  Eeating  and  Brett,  JJ.),  were 
delivered  hy  Bovill,  C.J.  The  court  uot  beiug  unanimous,  I 
have  to  deliver  the  judgment  of  my  Brother  Brett,  whose 
absence  on  circuit  has  prevented  bis  attendance  here  to  day, 
and  to  state  that  my  Brother  Keating,- who  is  also  on  circuit, 
concurs  in  that  judgment. 

Brett,  J.  Two  actions  were  brouglit  on  two  policies  of  in- 
surance effected  by  the  plaintiff  with  the  defendants,  the  first 
being  on  the  ship  Spirit  of  the  Dawn,  of  which  the  plaintiff  was 
owner,  and  the  second  on  chartered  freight  to  be  earned  by  the 
same  ship.  At  the  trial  before  rae  at  the  Summer  Assizes  held 
at  Liverpool  in  1872,  on  which  occasion  both  actions  were  tried 
together,  it  was  proved  that  the  plaintiff,  on  the  22d  of  Kov- 
ember,  1871,  entered  into  a  cliarterparty  with  Messrs.  Rathbone 
&  Co.,  by  which  the  ship  Spirit  of  the  Dawn  was  to  proceed 
with  all  convenient  speed  from  Liverpool  to  Newport,  and  there 
ship  a  cargo  of  iron  rails  (railway  iron)  for  San  Francisco, 
ordinary  perils  excepted,  and  the  freight  payable  on  right  de- 
livery of  the  cargo,  Ac.  On  the  9th  of  December,  1871,  the 
plaintiff,  through  bis  agents,  effected  with  the  defendants  the 
freight  policy  sued  on,  being,  "on  chartered  freight  valued  at 
2900^,  at  and  from  Liverpool  to  Newport  in  tow,  while  there, 
and  thence  to  San  Francisco,  &c."     On  the  12th  of  December, 

1871,  the  policy  on  ship  was  effected  for  the  same  voyage  on 
thirty-four  64ths  of  ship,  valued  at  SOOOi. 

575]     "After  some  complaints  from  the  charterers  as  to  delay, 
the  ship  sailed  in  tow  from  Liverpool  on  the  2d  of  January, 

1872.  On  the  4th  of  January,  1872,  the  ship,  which  was  an 
'   "      hip,  before  arriving  at  Newport,  took  the  rocks  in  Car- 

a  bay.  By  authority  of  the  plaintiff  and  the  defendants, 
in  Cnisbofm,  of  the  Salvage  Association,  proceeded  to 
7or  to  extricate  and  save  the  ship.  She  was  got  into  a  place 
nparative  safety  on  the  rocks  on  the  18th  of  February, 
and  was  got  off  the  rocks  and  into  Holyhead  between  the 
od  24th  of  March,  and  was  by  consent  of  the  plaintiff 
le  defendants  taken  back  to  Liverpool,  still  in  charge  of 
alvage  Association,  on  the  12th  of  April,  1872.  The 
e  charges  for  rescuing  the  ship  and  bringing  her  to 
>ool  were  4208?.  Upon  Hurvey,  the  estimated  cost  of 
a  was  3650i.     Due  notice  of  abandonment  was  given  on 
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both  policies,  but  not  accepted.  The  ship  was  thereupon  sold  to 
a  Mr.  Wilson,  who  proceeded  to  repair  her.  The  ship  was  still 
under  repair  at  the  time  of  the  trial,  which  was  the  16th  of 
August,  1872. 

Ou  the  16th  of  February,  1872,  Messrs.  Rathbone  &  Co. 
eliartered,  without  the  consent  of  the  plaintiiF,  another  ship, 
by  which  they  forwarded  the  rails  to  San  Francisco.     The  rails 
were  wanted  there  for  the  construction  of  a  railway.     TJpoii 
this  evidence,  and  some  other  as  to  the  value  of  the  ship  when 
repaired,  I  left  it  the  jury  to  say;  first,  whether  there  was  a 
constructive  total  loss  of  the  ship ;  secondly,  whether  the  time 
uecessary  for  getting  the  ship  oti'  and  repairing  her  so  as  to  be 
a  cargo  carr^'ing  ship  was  so  long  as  to  make  it  unreasonable  for 
the  charterers  to  supply  the  agreed  cargo  at  the  end  of  such 
time ;  thirdly,  whether  such  time  was  so  long  as  to  put  an  end 
in  a  commercial  sense  to  the  commercial  speculation  entered 
upon  by  the  ship-owner  and  the  charterers.     The  jury  answered 
all  these  questions  in  the  affirmative.     I,  upon  the  view  that 
there  was  no  evidence,  according  to  the  figures,  of  a  construc- 
tive total  loss  of  the  ship,  and  no  evidence  of  a  loss  of  freight 
by  the  perils  insured  against,  because  the  ship  owner  had  a 
right  to  repair  his  ship,  however  long  it  might  take,  and  insist 
after  its  repair  on  the  delivery  of  the  agreed  imperishable 
cargo  so  as  to  enable  him  to  earn  the  eliartered  freight,  directed 
tbe  verdict  to  be  entered  for  *the  defendants,  reserving  [576 
leave  to  the  plain tiflf  to  move  -to  enter  a  verdict  on  either  or 
both  of  the  policies. 

Mr.  Butt  moved  accordingly  and  obtained  a  rule  nisi  in 
Michaelmas  Term,  1872;  it  being  agreed  that,  upon  showing 
cause  against  such  rule,  the  defendants  should  be  at  liberty  to 
argue,  as  against  the  application  to  enter  the  verdict  for  the 
plaiutiff,  that  the^findings  of  the  jury  on  all  or  any  of  the  ques- 
tions left  to  them  were  against  the  weight  of  evidence.  This 
rule  was  argued  before  us  in  the  Hilary  Term  of  the  present 
year. 

It  was  determined  in  the  course  of  the  argument  that  the 
verdict  as  to  the  total  loss  of  the  ship  was  unsatisfactory ;  and 
by  the  agreement  of  the  counsel  that  part  of  the  case  is  to  be 
referred  as  an  average  loss. 

In  the  action  on  the  policy  on  freight,  it  was  argued  for  the 
defendants  that,  unless  there  was  a  total  loss  of  ship,  either 
actual  or  constructive,  there  could  be  no  loss  of  freight  by  perils 
of  the  sea;  that  the  plaintiff,  the  ship  owner,  in  the  case  of 
damage  to  the  ship,  however  ^reat,  where  such  damage  was 
not  caused  by  any  default  of  his  own,  had  a  legal  right  under 
Buch  a  charterparty  as  the  present  to  repair  his  ship  with  rea- 
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sonable  diligence,  and  to  tender  her  when  repaired,  however 
long  a  period  of  time  such  repairs  might  take,  to  the  ch-arterer, 
and  to  insist  on  the  loading  of  the  agreed  cargo,  if  the  cargo  was 
of  such  a  nature  as  to  be  abl^  to  be  carried  at  the  end  of  such 
period  on  the  agreed  voyage  so  as  to  earn  freight.  If  the  ship 
owner,  it  was  argued,  is  in  such  circumstances  prevented  from 
earning  freight  by  the  refusal  of  the  charterer  to  supplj'  cargo, 
his  loss  must  be  recovered  by  action  against  the  charterer ;  it 
is  a  loss  caused  by  the  illegal  refusal  of  the  charterer  to  supply 
cargo,  and  not  by  the  perils  insured  against.  It  was  further 
argued  that  none  of  the  findings  of  the  jury  displaced  this  posi- 
tion, and  that  the  findings  of  the  jury  were  against  the  weight 
of  the  evidence. 

For  the  plaintiff  it  was  urged,  that  the  findings  of  the  jury 
were  justifiable,  and  that  on  either  or  both  of  them  the  ship- 
owner ceased  to  have  the  power  to  enforce  his  rights  under  the 
charterparty  to  earn  freight ;  that,  assuming  either  or  both  of 
the  findings  to  be  true,  although  the  ship  was  not  a  total  loss, 
the  charterer,  who  had  not  as  yet  received  any  benefit  from  the 
577]  charterparty,  *could  not  be  obliged  to  supply  any  cargo; 
that  the  power  of  earning  the  chartered  freight,  which  was  the 
freight  insured,  was  consequently  lost  to  the  plaintiff  immediately 
on  the  happening  of  the  damage  to  the  ship,  such  damage  being 
to  the  extent  found  by  the  jury ;  that  such  damage  was  caused 
by,  and  therefore  the  loss  was  the  immediate  result  of,  a  peril 
insured  against. 

The  first  point  raised  by  these  arguments  is,  whether  the 
findings  are  so  far  against  the  weight  of  the  evidence  as  to  call 
upon  the  court  to  set  them  aside.  If  it  had  been  within  my  pro- 
vince, I  would  at  the  trial  have  given  answers  to  both  questions 
different  from  the  answers  returned  by  the  jury.  But  the 
amount  of  freight  on  which  ship  owners  will^mdertake  charters 
depends  very  much  upon  the  time  at  which  such  charters  are 
negotiated  and  the  time  then  calculated  for  their  fulfilment 
Freights  rise  and  fall  according  to  the  variations  of  the  freight 
market;  and  so,  on  the  other  hand,  the  expediency  or  other- 
wise of  the  export  of  iron  or  iron  rails  depends  upon  the  iron 
market  and  its  fluctuations  at  different  times.  Taking  these 
views  into  consideration,  and  paying  considerable  deference  to 
the  finding  of  a  mercantile  special  jury  with  regard  to  them, 
I  am  not  prepared  to  say  that  the  findings  are  wrong.  They 
must,  therefore,  be  treated  as  correct  and  binding. 

The  question,  then,  is,  whether,  assuming  the  findings  to  be 
correct,  there  was  a  loss  of  freight  by  perils  of  the  sea.  That 
question  divides  itself  into  two;  first,  did  the  injury  to  the  ship, 
caused  as  it  undoubtedly  was  by  sea  peril,  make  it  impossible 
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for  the  ship  owner  to  earn  the  chartered  freight?  secondly,  if 
it  did,  does  such  impossibility  so  caused  amount  to  a  loss  by 
perils  of  the  sea  within  tlie  meaning  of  a  freight  policy  on 
chartered  freight  ?  The  first  question  depends  upon  what  were 
the  rights  under  the  circumstances  of  the  plaintiff  and  the 
cliarterers  under  the  charterparty;  the  second  upon  the  rights 
of  the  plaintiff  and  the  defendants  under  the  policy. 

As  to  the  first,  the  question  is  whether,  upon  an  injury 
happening  to  a  chartered  ship  in  the  voyage  preliminary  to  that 
on  which  the  chartered  freight  is  to  be  earned,  happening  before 
the  charterer  has  received  any  advantage  frota  the  contract, 
where  the  injury  is  caused  by  a  peril  excepted  in  the  charter- 
party,  where  *it  is  caused  without  default  of  the  ship  [578 
owner,  where  he  has  not  been  wanting  in  due  diligenco  to 
arrive  at  the  appointed  place  of  loading,  but  where  the  injury 
is  so  great  as  to  prevent  the  arrival  of  the  ship  or  of  her  pre- 
sentment to  the  charterer  in  a  state  fit  to  carry  cargo  within  a 
reasonable  time  having  regard  to  the  business  of  the  charterer, 
or  within  any  time  which  could  have  been  at  the  time  of  making 
the  contract  in  the  contemplation  of  either  the  charterer  or  ship 
owner  as  a  time  in  a  iy  way  applicable  to  the  commercial 
speculation  of  either  of  them, — the  question  is,  whether  the 
contract  is  not  at  an  end,  in  the  sense  that  neither  party  to  it 
can  enforce  any  obligation  under  it  against  the  other.  In  other 
terms,  the  question  may  be  stated  to  be,  whether  in  such  a 
contract  there  is  not  an  implied  stipulation  that  the  ship  owner 
cannot,  upon  the  happening  of  such  extensive  injury  to  the  ship, 
though  without  default  of  his,  compel  the  charterer  to  supply 
at  so  remote  a  date  a  cargo,  and  that  the  charterer,  conversely, 
cannot  compel  the  ship  owner  at  so  remote  a  date  to  tender  his 
ship, — the  reason  being  that  the  contract  is  not  applicable,  aHil 
could  not  in  the  mind  of  either  party  have  been  considered  as 
applicable,  at  the  time  of  making  it,  to  the  earning  of  profit 
either  by  the  ship  owner  or  the  charterer  by  reason  of  the 
transport  of  goods  at  so  remote  a  period  under  mercantile  con- 
tiDgenciea  and  on  mercantile  considerations  which  must  be 
absolutely  different  from  and  unconnected  with  any  considera- 
tion then  before  them.  There  bein^  no  stipulation  that  the 
ship  should  be  at  Newport  at  any  fixed  date,  the  stipulation 
being  only  that  she  should  proceed  there  with  all  convenient 
speed,  there  is  no  condition  precedent  that  she  should  be  there 
at  any  given  time  :  JSadley  v.  Clarke.  (')  The  cases  of  Clipshani 
V.  Vertue  (*),  Hursl  v.  Usbome  (*),  and  Jones  v.  Holm  (*),  seem  to 
roe  authorities  for  saying  that  there  is  no  condition  precedent, 

ft  8  T.  K,,  259.  (•)  18  C.  B.,  144 ;  26  L.  J.  (C.P.),  200. 

05Q.  B.,266.  0)  Uw  Rep,  2  Ex.,  335 
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though  there  is  a  contract  that  the  ship  shall  arrive  or  bo  fit  to 
be  tendered  within  a  reasonable  time  in  regard  to  the  charterer's 
business.  If  the  finding  of  the  jury,  therefore,  on  the  second 
question  proposed  to  them  is  immaterial,  the  question  itself  was 
immaterial.  Even  a  delay  caused  by  the  default  of  the  ship 
owner  will  not  of  itself  release  the  charterer  from  his  obligation 
579]  to  *provide  a  cargo :  Ilavelock  v.  Geddes  (^) ;  Clipsham  v. 
Verlue  (*) ;  But,  in  Havelocic  v.  Geddes^Jjord  EUenborough  deals 
with  the  rights  of  the  parties  where  the  ship  is  so  unfit  as  to 
take  from  the  charterer  all  the  advantage  he  can  be  supposed 
to  have  originally  contemplated  from  the  contract,  and  where 
he  has  in  fact  had  no  advantage  whatever  from  it  "  Had  the 
plaintiff's  neglect,"  he  says  ('),  "  here  precluded  the  defendants 
from  making  any  use  of  the  vessel,  it  would  have  gone  to  the 
wholeconsideration,  and  might  have  been  insisted  upon  as  an  en- 
tire bar.  In  Freeman  v.  Taylor  (*),  Tindal,  C.  J.,  directed  the  jury, 
in  an  action  for  not  loading,  "  that  the  freighter  could  not  for  an 
ordinary  deviation  put  an  end  to  the  contract;  but,  if  the  devia- 
tion was  so  long  and  unreasonble  that  in  the  ordinary  course  of 
mercantile  concerns  it  might  be  said  to  have  put  an  end  to  the 
whole  object  the  freighter  had  in  view  in  chartering  the  ship, 
in  that  case  the  contract  might  be  considered  at  an  end."  He 
left  it  to  the  jury  to  decide.  The  jury  found  for  the  defendant 
the  freighter ;  and  the  court  held  that  there  was  no  misdirec- 
tion. In  Tarrabochia  v.  Hickie  ('),  Cresswell,  J.,  in  an  action 
against  the  freighter  for  not  loading,  asked  the  jury  whether  the 
vessel  sailed  and  proceeded  to  Cardiff  with  convenient  speed, 
or  in  a  reasonable  time;  and  if,  not,  whether  the  Object  of  the 
voyage  was  thereby  frustrated.  The  jury  found  that  the  vessel 
did  not  with  all  convenient  speed,  or  in  a  reasonable  time, 
sail  and  proceed  to  Cardift*,  but  that  the  object  of  the  voyage  was 
not  thereby  frustrated.  A  verdict  was  entered  for  the  defend- 
ant; leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him.  The  rule  was  refused.  That  case  is  a  direct 
authority  against  the  second  question  and  answer  in  this  case: 
but  it  seems  to  assume  the  propriety  and  materiality  of  the 
third  question  and  answer. 

In  Blasco  v.  Fletcher  (•),  it  was  elaborately  argued  that  tlie 
ship  owner,  in  case  of  damage  to  the  ship  by  an  excepted  peril 
in  the  charterparty,  is  entitled  to  any  period  of  time,  however 
long,  to  repair  his  ship,  and  is  entitled  to  insist  oil  carrying  tlic 
580]  agreed  *cargo  and  on  earning  freight  at  the  end  of  such 
lime.     The  decision  is  put  on  other  grounds  :  but  it  is  evident 

(»)  10  East.,  5,55.  (*)  8  Bing. ,  124. 

05  Q.  B..  205.  (•)  1  H.  &  N..  183 ;  26  L.  J.  (Ex ).  9«. 

0 10  East,  at  p.  554.  (•)  1 4  C.  B.  (N.S.).  847 ;  32  L.  J.  (aP.),  281 
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that  the  court  did  not  accept  the  validity  of  the  argument  urffed 
behalf  of  the  ship  owner.  In  Mac  Andrew  v.  Chappie  (*),  Willes, 
J.,  states  the  present  position  of  decision  to  be  thus:  "It 
seems  to  be  now  settled  that  delay  by  deviation  is  the  same  as 
a  delay  in  starting;  and  it  is  also  settled,  at  any  rate  in  this 
court,  that  a  delay  or  deviation  which,  as  has  been  said,  goes 
to  the  whole  root  of  the  matter,  deprives  the  charterer  of  the 
whole  benefit  of  the  contract,  or  entirely  frustrates  the  object 
of  the  charterer  in  chartering  the  ship,  is  an  answer  to  an  ac- 
tion for  not  loading  a  cargo;  but  that  loss,  delay,  or  deviation 
short  of  that  gives  an  action  for  damages,  but  does  not  defeat 
the  charter."  In  GdjA  v.  Smith  Q,  Blackburn,  J.,  speaking 
of  the  contract  of  chartorparty,  and  of  the  parties  to  it,  say  (') : 
"The  object  of  each  o'*  them  was  the  carrying  out  of  ^  com- 
mercial speculation  wit^i  u  a  reasonable  time;  and,  if  restraint 
of  princes  intervened  vw^  lasted  so  long  as  to  make  this  im- 
possible, each  had  a  T'^jht  to  say  *  our  contract  cannot  be 
carried  out,'  and  therefoie  the  ship  owner  had  a  right  to  sail 
away,  and  the  charterer  io  sell  his  cargo  or  refrain  from  pro- 
curing one,  and  treat  the  .contract  as  at  an  end." 

In  the  opinions  given  by  the  judges  in  the  House  of  Lords  in 
Ranldn  v.  Poiier  (*),  Blackburn,  J.,  says  (*) :  *'  I  should  have 
added  a  further  term,  that  the  repairs  could  be  done  so  promptly 
that  she  might  arrive  at  Calcutta  within  a  reasonable  time  as 
between  the  ship  owner  and  dc  Mattos,  were  it  not  for  the  case 
of  Ewrsi  V.  Usborne  (•),  which  seems  to  me  an  authority  against  this 
position.  And,  though  I  should  not  hesitate  to  advise  your 
lordships  to  re-consider  that  case,  if  necessary,  I  think  it  is  not 
necessary  to  do  so  in  the  present  case."  And  Bramwell,  B., 
says  0 :  "  I  may  observe  in  passing  that  I  could  not,  acting 
as  a  juryman,  find  as  a  fact  that  they  could  have  repaired  the 
ship  in  time  for  it  to  be  ready  for  the  adventure  for  which  De 
Mattos  agreed  to  find  the  cargo ;  and  indeed,  as  the  case  stands, 
I  should  *think  he  might  have  refused,  on  the  ground  [581 
that  the  ship  was  a  year  overdue."  And,  again  f®) :  *'  No 
doubt,  had  the  owner  repaired  the  ship,  the  loss  or  freighth 
would  not  have  been  total,  supposing  the  repairs  in  time  for  the 
voyage  for  which  De  Mattos  undertook  to  find  a  cargo,  which, 
if  it  were  in  controversy,  I  could  not  find  in  the  plaintiif's 
favor."  And  Brett,  J.,  said  (•) :  "  Without,  therefore,  relying 
upon  the  other  impediment  and  prevention  obviously  in  the 
way  of  the  plaintifi:''8  earning  the  charterparty  freight,  viz.  the 

0)Uw  Bep.,1  C.  P.,  648,  848.  OLaw  Rep.,  6  H.  L..  at  p.  117. 

0  Uw  Rep.,  7  Q.  B.,  404.  (•)  18  C.  B..  144 ;  25  L.  J.  (C.P.),  209. 

0  Law  Rep..  7  Q.  B.,  at  p,  418.  C)  Law  Rep.,  6  H,  L.,  at  p.  186. 

(*)  Uw  Rep.,6  H.  L.,  88.  (■)  Law  Rep.,  6  II.  L.,  at  p.  187. 

O  Law  Rep.,  6  H.  L.,.at  p.  104. 
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eertaiiitv  from  the  extent  of  damage  that  the  ship  could  not  he 
repaired  ao  aa  to  be  seaworthy  within  any  time  during  whiuii 
the  charterer  would  be  hound  to  wait,  it  aeema  to  me  that  the 
other  facts  which  I  havcmeptioned  show  conclusively  that  there 
waa  a  loss  of  freight  by  reason  of  damage  to  the  ahip  caused  by 
sea  peril,  happening  during  the  voyage  insured." 

These  authorities  seem  to  support  the  proposition,  which 
appears  on  principle  to  be  very  reasonable,  that,  where  a  con- 
tract is  made  with  reference  to  certain  anticipated  circumstances, 
luid  where,  without  any  default  of  either  party,  it  becomes 
wholly  inapplicable  to  or  impossible  of  application  to  any  such 
circumstances  it  ceases  to  have  any  application  ;  it  cannot  be 
applied  to  other  circumstance  which  could  not  have  been  in  the 
contemplation  of  the  parties  when  the  contract  was  made.  Bach 
a  stwte  of  things  arises  where  the  third  question  left  to  the  jury 
in  this  case  can  be  properly  answered  as  the  jury  have  answered 
it  in  this  case. 

In  such  a  state  of  things  arising  under  a  charterparty  snch  as 
the  charterparty  under  discussion,  where  no  benefit  of  any  kind 
has  accrued  to  the  charterer,  the  ship  owner  has  lost  his  power 
of  earning  any  part  of  the  chartered  freight.  The  immediate 
cause  of  such  a  loss  is,  the  extent  of  injury  caused  to  the  ship 
by  a  peril  insured  against  under  the  policy  during  the  voyagu 
thereby  insured.  Such  a  loss  is  therefore  a  loas  caused  by  a 
peril  insured  against,  within  the  policy  on  freight. 

For  these  reasons,  I  think  that,  in  the  action  on  the  policy 
on  freight,  the  rule  must  bo  made  absolute  to  enter  the  ver- 
dict for  the  ptaintiil'for  a  total  loss. 

BoviLL,  C.J.  The  first  question  in  these  caaea  was,  whether 
582]  *there  was  a  total  loss  of  the  ship  within  the  meanin'gof 
the  policy.  The  jury  found  that  there  waa  such  a  constractive 
tiitalloss;  but  my  Brother  Brett  was  dissatisfied  with  the  ver- 
dict upon  that  point,  and  during  the  argument  it  waa  agreed 
that  the  court  should  dispose  of  it,  and  that,  if  in  our  opuiiou 
the  total  loss  could  not  be  maintained,  the  amount  of  tlie 
average  loss  upon  the  ship  should  be  referred  to  an  average 
stater. 

ividence  upon  this  point  waa  no  doubt  contradictory; 
rongly  preponderated  in  favor  of  the  defendants  (quite 
dently  of  any  liability  of  the  freight  to  contribute  to  llic 
9  of  aalvagel;  and,  although  the  ship  waa  upon  rocks, 
a  her  position  there,  and  the  probaoility  of  her  beinst 
and  looking  to  the  evidence  of  the  damage  which  slm 
aiiied  and  of  the  probable  expense  of  repairing  her,  I 
jpinion  that  the  circumstances  were  not  sufficient  in 
t  a  total  loss  of  the  ship,  or  to  justify  lierabaudoiMuoni. 
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An  intimation  to  this  effect  was  given  bj  the  court  in  the  course 
of  the  argument;  and  I  concur  with  my  learned  brothers  in 
their  judgment  that  the  plaintiff  cannot  maintain  his  claim  for 
a  total  loss  of  the  ship.  The  amount  of  the  partial  loss  will  be 
ascertained  by  an  average  stater,  as  arranged. 

Wiih  respect  to  the  insurance  on  the  freight,  I  have  the 
misfortune  to  differ  from  my  learned  brothers,  and  think  that 
the  plaintiff  is  not  entitled  to  recover.  As  there  was  no  total 
loss,  either  actual  or  constructive,  of  the  ship,  the  only  loss  of 
freight  wj\s  that  which  arose  from  thQ  refusal  of  the  charterers 
to  load  the  vessel,  and  from  the  plaintiff^s  not  having  insisted 
upon  their  performance  of  the  contract.  The  plaintiff  contends 
that,  under  the  circumstances,  and  by  reason  of  the  perils  in- 
sured against,  the  charterers  were  absolved  from  their  engage- 
ment to  load  the  vessel,  and  that  he  was  therefore  justified  in 
adopting  the  charterers'  refusal  to  load,  and  may  maintain  this 
action  for  a  loss  of  the  freight  against  the  underwriters  on 
freight. 

The  question  then  is,  whether  the  charterers  were  justified  in 
throwing  up  the  charter.  By  the  charterparty  the  vessel  was  to 
proceed  with  all  convenient  speed  (dangers  and  accidents  of  navi- 
gation excepted^  from  Liverpool  to  Newport,  and  there  load  a 
cjirgo  of  iron  rails  for  San  Francisco.  Ofi  the  2d  of  January, 
1872,  the  vessel,  having  been  properly  equipped,  proceeded  on 
her  voyage  *from  Liverpool  to  Newport,  and  on  the  fol-  [583 
lowing  day  took  the  rocks  in  Carnarvon  bay.  Whilst  she  re- 
mained there,  viz.  on  the  15th  of  February,  the  charterers  threw 
up  the  charter,  and  the  next  day  hired  another  ship  by  which 
they  forwarded  the  iron  rails  to  San  Francisco.  The  plaintiff 
on  the  same  loth  of  February,  gave  notice  of  abandonment  of 
ship  and  freight  to  the  underwriters,  but  which  was  not  ac- 
cepted. If  there  had  been  a  total  loss  of  the  ship,  both  the 
charterers  and  the  plaintiff  would  have  been  justified  in  the' 
course  which  they  took,  and  the  underwriters  would  have  been 
responsible  for  the  loss  of  the  freight;  but,  upon  the  facts  as 
they  appeared  at  the  trial,  we  have  already  decided  that  there 
was  no  such  total  loss  of  the  ship. 

It  was  probably  a  very  convenient  course  as  well  for  the  char- 
terers as  for  the  ship  owner,  in  the  then  position  of  the  vessel, 
and  looking  to  the  delay  which  would  necessarily  be  occasioned 
hy  repairing  her,  to  abandon  the  charter ;  and  the  plaintiff*  may 
have  been  more  willing  to  acquiesce  in  its  abandonment,  from 
the  hope  of  being  able  to  claim  the  freight  from  the  under- 
writers ;  but,  if  the  charterers  were  not  entitled  to  abandon  their 
«<mtract,  the  plaintiff  clearlj^  cannot  recover  for  a  loss  of  freight 
against  the  underwriters. 
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In  conBidering  whether  the  charterers  were  absolved  from 
their  contract,  the  position  Of  the  ship  owner  must  also  be  borne 
in  mind.  When  the  accident  occurred,  we  must  assume  that 
in  the  ordinary  course  of  business  the  ship  owner  would  have 
incurred  expens*e  in  equipping  his  vessel  and  providing  her 
with  some  portion  at  least  of  her  stores  and  supplies,  and  had 
made  engagements  with  the  crew  and  for  having  the  vessel 
towed  to  Newport,  as  well  as  other  arrangements  for  the  voyage : 
he  would  also  in  the  ordinary  course  have  probably  insured 
her;  and  the  voyage  had  actually  been  commenced.  A  ship 
pwner  also  constantly  makes  engagements  for  the  further  em- 
ployment of  his  vessel,  dependent  upon  the  completion  of  a 
previous  voyage :  it  is  important  to  all  parties  to  know  what 
iheir  rights  and  obligations  are  with  reference  to  the  prosecu- 
tion of  the  voyage  on  the  one  hand,  and  the  loading  of  the  ves- 
sel on  the  other;  and  it  would,  as  it  seems  to  me,  lead  to  the 
greatest  inconvenience  to  shipowners  with  reference  to  the  en- 
gagements connected  with  their  vessels  if  under  such  circum- 
584]  stances,  after  they  *had  incurred  expense  and  partially 
performed  their  part  of  the  contract,  and  made  no  default,  u 
charterer  was  at  liberty  to  throw  up  the  contract. 

The  vessel  having  met  with  misfortune  in  the  course  of  navi- 
gation, and  being  upon  the  rocks,  it  was  the  duty  of  the  plaint- 
iff, both  as  regards  the  charterer  and  the  underwriters,  to  use 
all  reasonable  and  practicable  means  to  get  her  off  and  repair 
her  within  a  reasonable  time,  and  then  to  prosecute  the  voy- 
age and  fulfill  her  engagements  without  any  unreasonable  delay. 
The  reasonable  time,  however,  would  bt  that  which  was  required 
for  the  purpose  of  putting  the  vessel  ii;  a  fit  state  to  continue 
her  voyage;  and,  if  the  ship  owner  h./l  made  default  in  that 
duty,  his  rights  and  liabilities  might  »^e  very  different  from 
those  which  arise  where  there  is  no  def  ult  on  his  part. 

There  was  no  engagement  in  this  charterparty  that  the  vessel 
should  arrive  at  Newport  by  anv  particular  day  or  within  any 
specified  time ;  and,  if  it  was  of  importance  to  the  charterers 
that  the  ship  should  be  there  to  receive  the  rails  by  any  particu- 
lar time,  they  might  have  introduced  a  stipulation  into  the 
charter  to  that  effect  As  they  did  not  do  so,  the  risk  and  con- 
sequences of  any  justifiable  delay  must,  I  think,  rest  with  an<l 
fall  upon  them,  If  a  charterparty  were  altogether  silent  as  to 
the  time  of  proceeding  to  the  port  of  loading,  the  law  would 
imply  that  it  was  to  be  done  within  a  reasonable  time  :  but,  in 
this  case,  as  in  most  charterparties,  the  obligation  of  the  ship 
owner  was  not  left  to  be  implied,  but  was  made  the  subject  of 
express  stipulation ;  and  all  that  the  ship  owner  agreed  to  do 
was,  to  proceed  to  Newport  with  all  convenient  speed,  with  an 


VoLVUI.]  TRINITY  TERM,  XXX VI  VICT.  279 

Jackson  v.  Union  Marine  insurance  Co.  1873 

express  stipulation,  in  the  usual  form,  whereby  the  dangers  and 
accidents  of  the  seas  were  excepted.  Tliis  stipulation  would, 
in  my  opinion,  equally  apply  to  any  implied  engagement  to 
proceed  within  a  reasonable  time  as  to'the  express  agreement 
to  proceed  with  all  convenient  speed,  and  must  govern  the  rights 
of  both  parties.  Where  such  an  exception  is  contained  in.  a 
charterparty,  it  seems  to  me  that,  upon  a  misfortune  occurring 
10  a  vessel,  not  amounting  to  an  actual  or  constructive  total  loss, 
and  for  which  neither  party  is  responsible,  it  is  not  competent 
either  for  the  charterer  or  the  ship-owner,  of  his  own  will,  and 
without  the  concurrence  of  the  other  party,  to  put  an  end  to 
*tiie  contract,  and  on  this  simple  ground,  that  by  the  [585 
terms  of  the  contract  the  parties  have  expressly  agreed  that 
such  an  occurrence  shall  not  affect  its  continuance.  If  this  were 
not  80,  whenever  a  vessel  was  stranded  or  ffot  upon  rocks,  or 
even  when  she  met  with  serious  damage  requiring  heavy  repairs 
and  a  long  time  to  complete  them,  it  would  be  in  the  power  of 
a  charterer  who  found  the  delay  inconvenient  or  injurious,  and 
likely  to  frustrate  his  object  in  making  the  charter,  to  abandon 
the  charterparty;  which  would  be  contrary  to  every  principle 
of  law  as  applicable  to  contracts  generally  or  to  charterparties 
which  contain  the  usual  exceptions  of  the  dangers  and  accidents 
of  navigation. 

In  cases  where  the  delay,  inconvenience,  or  expense  of  re- 
pairing the  vessel  would  materially  affect  and  be  injurious  to 
l)oth  parties,  they  would  generally  agree  to  cancel  the  contract 
But,  where  it  is  the  interest  of  one  party  only  to  put  an  end  to 
it  he  must  make  out  his  right  to  do  so  before  he  can  be  justified 
in  refusing  to  perform  it.  In  order  to  excuse  himself,  he  must 
bring  his  case  within  some  exception  in  the  contract,  or  there 
must  be  a  breach  by  the  other  party  of  some  condition  or 
warranty,  or  of  some  stipulation  in  it  which  goes  to  defeat  the 
whole  consideration ;  otherwise,  and  however  great  the  incon- 
venience may  be  to  both  or  either  pf  the  parties  from  somo 
unforeseen  occurrence  which  is  not  provided  for,  the  engage- 
ments of  the  contract  must  still  be  performed. 

Upon  a  charterparty  where  the  charterer  does  not  stipulate  for 
the  arrival  of  the  vessel  by  any  particular  date,  the  risk  of  her 
lion  arrival,  by  reason  of  weather  and  the  accidents  of  naviga- 
tion, always  rests  with  the  charterer ;  and,  where  the  stipulation 
is  simply  that  the  ship  will  proceed  to  the  loading  port  with  all 
convenient  speed,  the  dangers  of  the  sea  excepted,  the  ship 
owner  performs  his  part  of  the  contract,  and  there  is  no  breach 
<^»f  it  by  him,  if  without  his  default  the  arrival  of  the  vessel  is 
delayed  only  by  the  accidents  and  dangers  of  the  seas,  even 
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ulthough  that  delay  may  prererit  the  loading  of  the  vessel  at  the 
usual  time,  or  bo  as  to  ue  profitable  to  the  chDrterer. 

The  law  has  no  power  to  make  a  contract  different  from  that 
which  a  person  has  entered  into  ;  and,  ivhere  a  ship  owner  does 
not  Agree  that  his  vessel  shall  arrive  at  the  loading  port  by  any 
586]  *partlcular  day,  but  only  that  she  shall  proceed  thi'ro 
with  all  convenient  speed,  or,  what  the  law  would  imply,  that 
she  shall  proceed  and  arrive  within  a  rensonablo  time,  and  ex- 
pressly stipulates  that  this  shall  be  enhjeet  to  the  dangoi-s  and 
iiccidents  of  the  seas  and  navigation,  I  do  not  see  how  that  ex- 
ception is  to  be  got  rid  of,  or  now  a  contract  with  sncli  an  ex- 
ception can  properly  be  construed  as,  or  converted  into,  an  ah- 
solute  engagement  on  his  part  that  his  vessel  shall  proceed  or 
arrive  within  a  reasonable  time,  as  if  there  were  no  such  excep- 
tion. If  the' contract  could  be  so  treated,  it  must  be  equally 
open  to  the  ship  owner  to  put  an  end  to  it,  and  this  in  some 
cases  might  be  productive  of  the  greatest  inconvenience  to  the 
charterer. 

I  quite  admit  the  great  ineonvcnionce  and  possible  loss  to 
both  ship  owner  and  charterer  when  any  serious  delay  is  cause<I 
by  the  necessity  for  heavy  repairs  aribi'ig  from  sea  perils;  but 
the  answer  to  such  an  argument,  as  it  seems  to  me,  is,  that,  if 
either  party  desires  to  protect  himself  from  such  risk  or  incon- 
venience, he  should  introduce  stipulatioi:^iiito  the  contract  witli 
that  object;  and  if,  instead  of  doing  so,  both  parties  agree  that 
the  vessel  is  to  proceed  and  load  subpot  to  the  accidents  of 
navigation,  whicn  they  expressly  except.  I  think  it  is  not  com- 
petent for  either  of  them  afterwards  to  claim  to  be  absolved 
froni  his  contract  by  reason  of  an  accide  -t  of  navigation  which 
he  has  expressly  agreed  shall  be  excepted. 

If  a  man  chooses  to  enter  into  a  contract  to  do  a  particular 
act,  he  is  bound  to  answer  for  it,  although  the  performance  of 
the  act  may  be  prevented  by  the  occurr&ce  of  unforeseen  cir- 
cumstances which  it  was  beyond  his  power  to  control,  and 
which  have  arisen  from  no  act  or  default  of  his  own,  becanse 

1 ight  and  ought  to  have  provided  for  the  contingency  by 

tontract  (').  Where  such  a  contingency  is  provided  for, 
;  must  be  given  to  such  provision  as  affecting  the  rigliis 
>bligations  of  both  parties  ;  and  there  is  no  principle  of  law 
I  am  aware  of  which  would  excuse  either  party  from  per- 
ance  of  a  contract,  because  such  performance  would  be 
y  inconvenient  or  injurious  to  himself,  or  lead  to  extraor- 
y  expense.  Where  a,  lessee  had  engaged  to  pay  a  pro- 
I  portion  of  the  value  of  coal  to  be  raised,  unless  *prevented 
navoidable  accident  from  working  the  pit,  and  the  pit  be- 
C)  Bee  Paradine  r.  Jane,  Aleyn,  26. 
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came  flooded  with  water  from  an  unavoidable  accident,  which 
prevented  the  coal  being  raised  except  at  a  cost  exceeding  its 
valae  when  raised,  it  was  held  that,  as  all  coafpits  are  liable  to 
sach  accidents,  and  inasmuch  as  the  water  might  have  been  re- 
moved, though  at  a  ruinous  cost,  and  after  some  months'  inter- 
ruption of  the  working,  the  lessee  was  not  excused  from  working 
the  pit  or  paying  the  stipulated  proportion  of  the  coal  which 
could  have  been  so  raised :  Morris  v.  Smith  (*). 

In  all  maritime  contracts,  the  performance  of  them  must  ne- 
cessarily be  affected  by  the  winds  and  waves,  and  also  by  the 
regulations  of  foreign  ports,  which  may  be  wholly  or  partially 
inaccessible  in  consequence  of  sanitary  or  police  regulations,  or 
restrictions  in  time  of  war,  and  they  must  equally  be  dependent 
in  some  parts  of  the  world  upon  frost  and  ice  and  all  the  ac- 
cidents of  the  weather,  as  well  as  upon  fire  and  all  contingencies 
which  are  considered  as  the  act  of  God ;  but,  in  the  absence  of 
express  stipulation,  the  risks  arising  from  such  causes  would 
not  generally  excuse  the  performance  of  the  engagements  of 
the  contract  on  either  side  :  see  generally  Barker  v.  Hodgson  (*), 
Kearon  v.  Pearson  ('),  and  Jones  v.  Holm  (*).    It  is  on  this  ac- 
count that,  in  charterparties,  bills  of  lading,  and  other  contracts 
of  a  similar  description,  the  dangers  of  the  sias  and  many  other 
contingencies  are  usually  provided  against  and  excepted  ;  and, 
in  such  cases,  unless  some  precise  time  be  stipulated  for  the 
arrival  of  a  vessel,  I  apprehend  there  is  no  engagement  by  a 
ship  owner  that  the  ship  shall  arrive  within  a  reasonable  time, 
but  only  that  she  shall  arrive  within  a  reasonable  time  unless 
prevented  by  the  excepted  perils.     Where  such  matters  have 
not  been  provided  for  by  the  contract,  they  have  constantly  lea 
to  the  greatest  possible  inconvenience  and  serious  loss  to  one  or 
both  of  the  parties,  and  the  occurrence  of  them  has  practically 
frustrated  the  purposes  and  objects  of  one  or  other  and  some- 
times of  both  the  contracting  parties ;  and  yet  it  has,  I  believe, 
always  been  held  that  their  occurrence,  unless  provided  for,  will 
not  absolve  either  party;  whilst,  if  they  are  provided  for  and 
excepted  in  the  contract,  the  *engagements  of  the  parties  [588 
must  be  construed  accordingly,  and  the  obligations  of  each 
party  will  be  qualified  by  the  exception. 

In  the  case  of  Hadley  v.  Clarke  (*),  goods  had  been  put  on 
board  the  defendant's  vessel  under  a  contract  to  carry  them  for 
the  plaintiff  from  Liverpool  to  Leghorn,  the  dangers  of  the  seas 
only  excepted.  Leghorn  was  then  in  the  possession  of  the 
French  Republic ;  and,  when  the  vessel  reached  Falmouth,  an 

0  8  Dongr..  279.  O  7  H.  &  N.,  S86 ;  81  L.J.  (Ex.),  1. 

0  8  M.  &  S.,  279.  (*)  Law  Rep.,  2  Ex.,  385. 

.   .       0)8T.  R.,259. 
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embargo  was  laid  apoa  her  under  an  order  in  council,  and  she 
remained  there  under  the  embargo  for  more  than  two  years, 
viz.  from  July,  1796,  until  August,  1798.  The  question  was, 
whether  the  defendants  were  bound  to  carry  on  the  plaintift'^s 
goods.  It  was  contended  amongst  other  things  for  the  defeiul- 
unts,  that  it  was  sufficient  if  they  had  waited  a  reasonable  time 
after  the  embargo  was  first  laid,  and  that,  there  being  no  proba- 
bility that  it  would  be  taken  off  within  a  reasonable  time,  and 
it  in  fact  lasted  for  two  years,  that  the  contract  was  at  an  end. 
The  court,  however,  considered  that  the  defendants  were  not 
absolved  from  the  contract.  Upon  this  point  Lawrence,  J., 
said(M:  "The  counsel  for  the  defendants  were  driven  to  tlie 
necessity  of  introducing  into  this  contract  other  terms  than 
those  which  it  contains.  They  contended  that  the  defendants 
were  only  bound  to  fulfill  their  engagement  within  a  reasonable 
time,  and  then  argued  that,  as  the  embargo  prevented  the  com- 
pletion of  the  contract  within  a  reasonable  time,  the  defendants 
Avere  absolved  from  the  engagement  altogether.  But  it  was 
incumbent  on  the  defendants  when  they  entered  into  this  con- 
tract to  specify  the  terms  and  conditions  on  which  they  woull 
engage  to  carry  the  plaintiff's  goods  to  Leghorn.  They  ac- 
cordingly did  express  the  terms,  and  absolutely  engaged  to 
carry  the  goods, '  the  dangers  of  the  seas  only  excepted^'  That, 
therefore,  is  the  only  excuse  which  they  can  make  for  not  per- 
forming the  contract.  If  they  had  intended  that  they  should 
be  excused  for  any  other  cause,  they  should  have  introduced 
such  an  exception  into  their  contract.  In  Aleyn,  p.  27,  this 
distinction  is  taken, — *  Where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  default  in 
him,  and  hath  no  remedy  over,  there  the  law  will  excuse  him ; 
but,  when  the  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  ^ood  if  he  may, 
589j  *notwithstanding  any  accident  b^  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract.*  So, 
in  this  case,  there  was  one  accident  against  which  the  defend- 
ants provided  by  their  contract.  They  might  also  have  pro- 
vided against  an  embargo :  but  we  cannot  vary  the  terms  of 
this  contract,  and  the  defendants  must  be  bound  by  the  terms 
of  the  contract  that  they  have  made." 

In  the  case  of  Touteng  v.  Hubbard  (^,  a  Swedish  vessel  belong- 
ing to  the  plaintiffs,  and  then  in  London,  was  chartered  to 
Eroceed  to  St.  Michael's  and  there  load  a  cargo  of  fruit  for 
lOndon,  restraints  of  princes  and  rulers  excepted.     The  vessel 
proceeded  on  her  voyage  from  London  for  St.  Michael's  and  put 
into  Ramsgate  Harbor,  where  she  was  detained  under  an  em* 
C)  At  p.  207.  (')  8  B.  &  p.,  3dl. 
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bargo  by  the  British  'government  upon  Swedish  vessels  for  six 
moQthSy  viz  :  from  the  16th  of  January  until  the  19th  of  June. 
She  was  then  released ;  but  the  season  for  shipping  fruit  from 
St.  Michael's  was  at  that  time  over,  and  the  charterer  refused 
to  load  a  cargo,  on  the  ground  that  the  season  for  shipping  fruit 
had  long  since  passed,  and  that  the  voyage  would  therefore  be 
wholly  useless  and  nugatory.     The  case  was  twice  argued  ;  and 
the  oltimate  decision  proceeded  upon  the  ground  that  the  plaint- 
iff, as  a  Swedish  subject,  could  not  recover  from  the  defendant, 
a  British  subject,  damages  sustained  in  consequence  of  an  em- 
bargo by  the  British  government  upon  Swedish  vessels.    But, 
upon  the  general  question,  in  the  judgment  of  the  court  de- 
livered by  Lord  Alvanley,  there  are  the  following  passages  (') : 
"  The  only  question,  therefore,  will  be,  whether  the  defendant 
wag  bonnd  by  the  terms  of  the  charterparty  to  furnish  a  cargo 
to  the  plaintin^  notwithstanding  the  intervention  of  the  embargo. 
I  will  first  consider  for  what  purpose  and  for  whose  benefit  the 
words  '  restraint  of  princes  and  rulers  during  the  said  voyage 
always  excepted  *  were  inserted  in  the  charterparty.     It  appears 
to  me  that  they  were  introduced  for  the  benefit  of  the  master, 
not  of  the  merchant,  and  that  the  true  construction  of  the  char- 
terparty is  this, —  the  captain  engages  to  go  to  St.  Michael's, 
restraint  of  princes  excepted,  and  the  merchant  engages  to  em- 
ploy him  and  furnish  the  ship  with  a  cargo.     Lord  Kenyon,  in 
the  case  of  Blight  v.  Page  ('),  put  this  construction  on  an  instru- 
ment *nearly  similar  with  the  present..    If,  then,  this  had  [590 
not  been  the  case  of  a  Swedish  ship  hired  by  an  English  mer- 
chant, the  merchant  would  have  been  under  the  necessity  of 
furnishing  the  ship  with  a  cargo  if  she  had  arrived  at  St. 
Michael's  as  soon  as  she  conveniently  might  after  the  embargo 
was  taken  oflT,  although,  by  arriving  after  the  fruit  season  was 
over,  the  object  of  the  voyage  might  be  defeated  :  such  is  the 
doctrine  in  HacUey  v.  Ghrke  (*)  and'  Blight  v.  Page  (*).    I  have 
no  difficulty  in  subscribing  to  the  doctrine  laid  down  in  lladley 
V.  Clurke  (^),  that  a  common  embargo  does  not  put  an  end  to 
any  contract  between  the  parties,  but  is  to  be  considered  as  a 
temporary  suspension  of  the  contract  only,  and  that  the  parties 
must  submit  to  whatever  inconvenience  may  arise  therefrom, 
unless  they  have  provided  against  it  by  the  terms  of  their  con- 
tract   The  object  of  the  voyage  might  equally  have  been  de- 
feated by  the  act  of  God  as  by  the  act  of  the  state,  as,  if  the 
ship  had  been  weather  bound  until  the  fruit  season  was  over; 
and  yet  in  that  case  the  merchant  would  have  been  bound  to 
fulfill  his  contract.    The  principle  of  Hadley  v.  Clarke  (*)  is,  that 
an  embargo  is  a  circumstance  against  which  it  is  equally  com- 

C)  3  B.  &  P.,  at  p.  2»8.  O  8  T.  R.,  259.  («)  3  B.  &  P.,  295,  n. 
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petCQt  to  the  parties  to  provide  as  against  the  dangers  of  the 
seas,  and  therefore,  if  they  do  not  provide  against  it,  they  must 
abide  by  the  consequences  of  their  contract." 

In  Hurst  v.  Usbome  (*),  a  vessel  which  was  under  charter  liv 
the  defendants  was  delayed  by  perils  of  the  seas  one  hundred 
and  fifty-tw^o  days  beyond  the  usual  time  of  the  voyage  to  the 

f>ort  of  loading,  and  the  defendants  in  consequence  refused  to 
oad  her,  partly  on  the  ground  that  she  had  arrived  after  the 
time  when  the  export  trade  usually  took  place  from  the  port  of 
loading,  viz:  Limerick.  All  the  judges  were  of  opinion  that 
the  state  of  the  trade  at  Limerick  did  not  affect  the  question ; 
and  Willes,  J.,  upon  this  point  laid  down  the  law  as  follows  (*) : 
**Asto  the  other  question,  whether  the  construction  of* the 
charterparty  can  be  affected  by  the  fact  that  the  partfcular  de- 
scription of  cargo  could  only  be  supplied  at  a  certain  season  of 
the  year,  the  answer  to  that,  I  apprehend,  is,  that  the  charter- 
party  was  probably  entered  into  in  the  hope  that  the  vessel 
would  arrive  at  Limerick  at  that  time  of  the  year.  But  tlie 
591]  question  *is,  who  takes  the  risk  whether  she  will  or  not  ? 
Why,  the  person  who  is  to  ship  the  goods  takes  the  risk,  nnlcss 
he  stipulates  that  the  other  party  shall  take  it  Here  it  is  not 
stipulated  that  the  vessel  shall  arrive  at  I^imerick  by  any  par 
ticular  day,  but  only  that  she  shall  proceed  there  with  all  con- 
venient speed.  The  owner  has  performed  his  contract  to 
proceed  to  Limerick  with  all  convenient  speed,  when  he  has 
done  all  he  could,  but  has  been  prevented  by  dangera  of  the 


seas." 


In  the  American  case  of  Allen  v.  Mercantile  Marble  Insurance 
Co.  (^),  a  vessel  had  been  stranded  and  sprung  a  leak  which 
took  three  weeks  to  repair,  during^  which  time  she  was  frozen 
in  by  ice,  and  there  was  no  possibility  that  the  navigation  would 
be  free  or  the  vessel  be  able  to  continue  her  voyage  for  five 
months.  There  was  the  usual  exception  in  the  bill  of  lading 
of  dangers  of  navigation.  The  cargo  had  been  delivered  up  to  the 
shipper  free  of  freight,  and  the  action  bein^  brought  against  the 
underwriters  for  loss  of  freight,  it  was  hela  that  both  the  strand- 
ing and  the  closing  of  the  navigation  were  dangers  of  the 
navigation  within  the  exception  of  the  bill  of  lading,  and  ex- 
cused the  delay  which  would  necessarily  ensue  in  makitii^ 
delivery  of  the  cargo  at  the  port  of  destination,  and  did  not 
afibrd  a  sufficient  excuse  for  the  voluntary  surrender  of  the 
carTO  to  the  shipper,  free  of  freight,  and  that  the  underwriters 
on  freight  therefore  were  not  liable.  The  court  there  expressed 
their  opinion  that  the  repairs  must  be  done  within  a  reasonable 

O  18  C.  B..  144 :  25  L.  J.  (C.P.\  209.        O  18  C.  B.  at  p.  155. 

^•)  5  Hands  Ap.  Ca^  (now  cited,  br  aatlioritv,  as  44  New  York  R«p.),  437. 
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time;  and  that  no  doubt  would  be  so;  but,  unless  the  owner 
Jailed  to  complete  them  within  a  reasonable  time,  there  would 
be  no  breach  of  contract  by  him.  In  that  case  it  was  also  held 
! licit,  so  long  as  the^  vessel  is  capable  of  completing  the  voyage 
and  thus  earning  the  freight,  neither  the  question  of  profit  and 
Ii  S3  to  the  owner  nor  of  the  length  of  time  required  to  deliver 
tl  e  cargo,  can  so  excuse  the  surrender  without  payment  of 
fnightas  to  render  the  insurers  liable  as  for  a  loss;  and  that 
neither  an  injury  to  the  vessel  not  sufficient  to  create  a  total 
loss,  but  repairable  within  a  reasonable  time,  nor  the  act  of 
God  in  closing  navigation  by  ice,  would  authorize  the  abandon- 
ment of  the  voyage ;  but  that  either  would  authorize  a  detention 
of  the  go^ds  until  the  voyas^e  could  be  completed. 

♦The  case  of  Blasco  v.  Fletcher  (*)  was  relied  upop  by  [592 
the  plaintiff!  It  was  an  action  for  the  freight  of  goods  which 
daring  the  voya^and  in  consequence  of  serious  damage  to  the 
ship  had  been  taken  possession  of  by  the  charterer  and  sold  by 
him:  but  the  decision  really  turned  upon'  the  point,  whether 
the  charterer  had  authority  from  the  ship  owner  to  act  as  he 
had  done,  and  which  depended  upon  whether  he  had  adopted 
;i  reasonable  course  under  his  special  authority ;  and,  he  having 
so  acted  and  adopted  a  reasonable  course  for  the  interests  of  atl 
|)arties,  it  was  held  that  no  claim  for  freight  could  be  maintained. 
1  fail  to  see  the  application  of  that  decision  to  the  present  case. 

The  case  of  Gei-pel  v.  Smith  (*),  which  was  also  relied  upon  by 
the  plaintiff",  turned  entirely  upon  the  exception  in  the  charter- 
party  of  the  "  restraint  of  princes :"  and  it  was  held  that,  by 
reason  of  that  exception,  a  blockade  which  prevented  the  de- 
fendant (the  ship  owner)  from  proceeding  to  the  port  of  dis- 
charge, albsolvedhim  from  doing  so,  or  even  from  loading ;  and, 
a  fortiori^  where  by  reason  of  the  blockade  the  charterparty 
could  not  (as  was  alleged  in  one  of  the  pleas  demurred  to)  have 
been  carried  out  within  a  reasonable  time.  The  defendants, 
the  ship  owners,  in  that  case,  were  held  to  be  wholly  excused 
by  the  terms  of  the  charterparty  from  proceeding  to  deliver  the 
cargo  if  loaded,  and  therefore  it  was  considered  to  be  useless 
for  them  to  load,  and  that  they  were  absolved  from  doing  so. 
The  expressions  to  be  found  in  the  judgments  in  that  case  as  to 
reasonable  time  must,  I  think,  be  considered  to  have  reference 
to  the  particular  allegations  in  one  of  the  pleas  to  that  effect. 

There  are,  no  doubt,  cases  where  delay  which  frustrated  the 
object  of  a  contract  has  been  held  to  absolve  a  party  from  the 
further  performance  of  it ;  but  that  is  only  where  there  has  been 
some  default  or  breach  of  contract  by  the  other  party  as  to  a 
stipulation  which  was  not  in  the  nature  of  a  condition  prece- 

0 14  C. B.  (N.S.),  147 ;  82  L.  J.  (C.P.)»  284.    0  Law  Rep.,  7  Q.  B.,  404. 
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dent,  and  would  not,  but  for  such  frustration  of  the  adventure, 
have  gone  to  the  whole  consideration  or  have  afforded  an 
excuse  in  law  for  the  breach  of  contract  complained  of.  The 
cases  of  Savehck  v.  Geddes  (*),  Freeman  v.  Tt/ler  ('),  and  Tarra- 
593]  bochia  V.  Hickie  (*),  were  all  cases  where  *there  had  been  u 
breach  or  default  by  one  of  the  parties ;  and  the  question  arose 
as  to  the  effect  of  such  breach  if  it  frustrated  the  whole  object 
of  the  contract:  but  I  am  not  aware  of  any  case  in  which  the 
mere  frustration  of  the  voyage  by  an  unforseen  circumstance, 
where  there  has  been  no  breach  or  default,  has  been  held  to 
absolve  either  party  from  his  engagement 

The  observations  of  several  of  the  learned  judges  in  Sankin 
V.  Potter  (^),  in  the  House  of  Lords,  are  certainly  deserving  oi 
great  consideration  with  reference  to  the  obligation  of  a  char- 
terer to  load  a  cargo  where,  upon  a  ship  becoming  disabled,  the 
necessary  repairs  ai^  likely  to  cause  considerable  delay  and  in- 
convenience to  him.  But,  on  the  other  hand,  the  consequences 
to  the  ship  owner  if  a  charterer  were  at  liberty  to  throw  up  the 
contract  under  such  circumstances  might,  and  in  many  instances 
would,  be  very  serious  with  reference  not  only  to  the  engage- 
ments into  which  the  ship  owner  had  entered  with  the  crew 
and  other  persons  connected  with  the  voyage,  but  also  with 
reference  to  further  charters  and  engagements  of  the  vessel 
which  might  be  dependent  on  the  first  charter. 

It  seems  to  me  almost  impossible  to  determine  the  rights  or 
obligations  of  the  parties  upon  any  principle  or  doctrine  of  con- 
venience, which  must  vary  in  almost  every  case,  and  might  af- 
fect the  respective  parties  to  the  contract  so  very  difterenti? ; 
and  the  only  safe  rule,  as  it  seems  to  me,  is,  to  abide  by  the 
general  principles  of  law  and  the  cases  that  have  been  decided. 
Those  decisions  have,  as  far  as  I  am  aware,  been  uniform,  that 
a  charterer  is  not  discharged  where  the  delay  arises  from  an 
excepted  cause,  and  where  there  has  been  no  breach  of  contract 
or  default  by  the  ship  owner.  I  am  not  aware  of  any  decision 
to  the  contrarv,  although  expressions  may  be  found  in  some  of 
the  cases  to  that  effect ;  nor  have  I  been  able  to  discover  any 
authority  for  saying  that  a  ship  owner  who  makes  a  contract  to 
proceed  with  convenient  speed  (sea  perils  excepted)  comes  un- 
der any  obligation  that  his  ship  shall  arrive  within  a  reasonable 
time  with  reference  to  the  business  of  the  charterer ;  and  I  can- 
not find  any  clear  ground  of  mutual  convenience  in  such  cases 
which  should  induce  the  courts  to  lay  down  such  a  rule.  It 
594]  *^lso  appears  to  me  that,  if  any  such  doctrine  were  *allowed 
to  prevail,  it  would  give  rise  to  great  confusion,  and  no  o^^e 

0)  10  East,  555.  (')  1  H.  &  N.,  188 ;  26  L.  J.  (Ex.),  2d. 

O  8  Bing.,  124.  (*)  Law  Rep.,  8  H.  L.,  83. 
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'Would  know,  when  once  a  ship  was  disabled,  what  the  efi*ect 
would  be  on  her  engagements,  or  what  course  ought  to  be  taken 
either  by  the  owner  or  the  charterer.  Where  parties  desire  to 
protect  themselves  against  contingencies,  they  can  always  do  so 
l»y  express  provisions ;  and,  if  they  omit  to  adopt  this  precaution, 
and  especially  when  such  contingencies  are  provided  for  by 
being  excepted  from  the  contract,  they  have  no  good  ground 
for  complaint  if  they  suffer  inconvenience  or  loss  by  being  held 
to  the  terms  of  their  contract. 

Where,  from  the  nature  of  the  contract,  circumstances  occur 
which  make  its  provisions  altogether  inapplicable,  it  may  be 
admitted  that  the  conti-act  has  no  longer  any  effect :  but  that 
doctrine,  as  it  seems  to  me,  does  not  apply  to  a  case  like  the 
present,  where  the  vessel  might  and  ought  to  have  been  repaired, 
and  where  the  cai'go  of  iron  could  have  been  loaded  and  carried 
to  its  destination,  and  where  the  contract  might  thus  have  been 
folly  performed  on  both  sides,  and  where  the  contingency  which 
has  occurred  of  damage  to  the  vessel  by  sea  perils  was  specially 
contemplated  and  provided  for  in  the  contract  itself. 

In  answer  to  questions  put  by  the  learned  judge,  the  jury 
found  that  the  time  necessary  for  netting  the  ship  off  and  re- 
pairing her  was  so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  the  agreed  cargo  at  the  end  of  such  time, 
and  80  long  as  to  put  an  end  in«a  commercial  sense  to  the  com- 
mercial speculation  entered  upon  by  the  ship  owner  and  the 
charterers. 

If  the  general  views  which  I  have  stated  with  respect  to  the 
law  applicable  to  this  case  be  correct,  then  I  apprehend  these 
findings  by  the  jury  are  wholly  immaterial,  and  that  the  defend- 
ants, notwithstanding  what  the  jury  have  so  found,  would  be 
entitled  to  our  judgment :  but,  as  such  findings  of  the  jury  seem 
to  have  proceeded  mainly  upon  the  intention  and  object  of  the 
charterera  in  agreeing  to  load  the  vessel,  it  appears  to  me  that 
tliey  cannot  consistently  with  the  view  of  the  law  which  I  have 
ventured  to  express  be  supported  in  point  of  fact. 

The  underwriters  do  not  insure  against  ineve  delay  or  its  con- 
sequences, nor  against  wrongful  breaches  of  contract  or  the  vol- 
untary surrender  of  a  charterparty ;  and,  assuming  that  the 
charterers  *were  not  justified  in  their  refusal  to  load  the  [595 
veasel  under  the  chartei'party,  then  it  is  clear  there  is  no  loss  of 
freight  by  any  of  the  perils  insured  against.  The  vessel  wa^ 
not  wholly  lost,  but  might  and  ought  to  have  been  repaired-, 
and  she  would  then  have  been  capable  of  completing  the  voyage 
and  earning  the  freight. 

The  probable  delay  in  this  case  was  provided  for  and  excepted 
by  the  express  terms  of  the  charterparty ;  and  there  was  conse- 
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quently  np  breach  of  any  condition  or  warranty, —  no  defaoltor 
breach  of  the  charterparty  by  the  plaintiff;  and  not  even  a  breach 
of  any  stipulation  in  the  contract  for  which  an  action  for  dama- 
ges could  have  been  maintained  against  him  ;  and  therefore  in 
my  opinion  nothing  to  justify  the  charterers  on  that  ground,  or 
under  the  provisions  of  the  charter,  in  refusing  to  carry  it  out. 

If  the  charterers  were  not  entitled, — as  I  think  they  were 
not, — to  throw"  up  the  charter,  then  the  remedy  of  the  plaintiff 
for  the  freight  is  against  them  (unless  he  has  precluded  himself 
from  that  remedy  by  assenting  to  the  abandonment  of  the  char- 
ter), and  not  against  the  underwriters  :  and  I  think,  under  the 
circumstances,  that,  upon  this  point,  the  view  which  my  Brother 
Brett  originally  took  at  the  trial  was  correct,  and  that  our  judg- 
ment ought  to  be  for  the  defendants.  My  two  learned  bro- 
thers, however,  beingr)f  a  different  opinion,  the  judgment  of 
the  court  will  be  entered  for  the  plaintiff". 

The  rule  will  therefore  be  absolute  to  enter  the  verdict  for 
the  plaintiff  in  the  first  action,  for  a  partial  loss  on  the  ship,  the 
amount  of  which  loss  is  to  be  ascertained  by  an  average  stater, 
as  arranged  between  the  parties ;  and  also  to  enter  the  ver-  | 
diet  in  the  second  action  for  the  plaintiff  as  for  a  total  loss  of 
the  freight.  Mule  absolute  accordingly. 

Attorney  for  plaintiff:  Norris. 

Attorneys  for  defendants :  JField^  Roscoe,  Fields  Francis  ^  Os- 
baldisioriyfor  Baieson,  Robinson^  ^  MotriSj  Liverpool. 
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[IN  THE  EXCHEQUER  CHAMBER] 

♦Garland  v.  Jacomb.  [216 

BiU  of  Exchange — Acceptance,  uoTuit  it  admits  ^Estoppel—  Unauiharieed  En» 

dirMmeni  hy  one  of  tuoo  Partners. 

B.  a  member  of  tlie  firm  of  W  &  B,  attorneys  and  solicitors,  drew  and  endorsed 
for  Taiue  to  the  plaintiff  in  the  partnership  name,  a  bill  of  exchange  payable  to 
the  order  ^  W  £  B,  which  the  defendant  accepted  without  consideration.  The 
endorsement  was  in  respect  of  an  entirely  private  matter  of  business  between  B 
and  the  plaintiff,  unconnected  with  partnership  purposes ;  B  had  no  authority  from 
W  either  to  draw  or  endorse  the  bill.  In  an  action  by  the  endorsee  against  the 
acceptor,  the  defendant  having  traversed  the  endorsement : 

Hdd,  that  the  defendant  was  notestopped  from  showing  that  there  had  been  nr« 
endorsement  in  fact  by  the  firm. 

Appeal  against  the  decision  of  the  Court  of  Exchequer  mak- 
ing absolute  a  rule  obtained  by  the  defendant  to  show  cause  why 
2i  nonsuit  should  not  be  entered.  The  declaration  was  on  a  bill 
of  exchange  drawn  by  Messrs.  Williamson  &  Blackburn  on  the 
defendant  Agnes  Jacomb,  requiring  her  to  pay  to  their  order 
75i.  three  months  after  date,  which  bill  was  accepted  by  her  and 
erdorsed  by  Williamson  &  Blackburn  to  the  plaintiff.  Plea, 
traversing  the  endorsement.  Issue.  The  cause  was  tried  be- 
fore Keating,  J.,  at  the  Leeds  Spring  Assizes,  1782,  when  the 
following  facts  were  proved  :  The  firm  of  Williamson  &  Black- 
burn consisted,  at  the  time  of  the  drawing  and  endorp.ement  of 
the  bill  sued  on,  of  Edward  Williamson  and  Arthur  Blackburn, 
and  carried  on  the  business  of  attorneys  and  solicitors.  Tbe 
drawers  and  endorsers'  name  were  written  by  Arthur  Black- 
burn.   The  transaction  was  not  in  any  way  connected  with  the 
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partnership,  but  was  entirely  a  private  matter  of  business  be- 
tween Arthur  Blackburn  and  the  plaintiff*,  who  knew  that  "Wil- 
liamson &  Blackburn  were  a  firm  of  attorneys,  having  hnil  . 
previous  business  dealin<;s  with  them,  and  also  that  Arthur 
Blackburn  bad  endorsed  this  bill  iu  the  name  of  the  firm.  There 
was  no  consideration  for  the  acceptance  of  the  bill  by  the  de- 
fendant, but  of  this  the  plaintifi*  had  no  notice.  Arthur  Black- 
217]  'jurn  bad  no  authority  *from  his  partner,  Edward  Wil- 
liamson, either  to  draw  or  endorse  the  bill,  and  the  latter  knew 
nothing  about  the  bill  until  after  it  had  been  so  endorsed.  The 
bill  was  dishonored  when  it  became  due,  and  thereupon  this 
action  was  brought.  The  learned  judge,  upon  proof  of  the 
above  facts,  directed  a  verdict  for  the  plaintiff  for  the  amount  . 
of  the  bill,  with  leave  to  the  defendant  to  move  to  enter  a  non- 
suit on  the  gi-ouiul  that,  as  Arthur  Blackburn  had  no  aathoritj 
from  Edward  "Williarason  to  draw  or  endorse  the  bill,  the  alle- 
gation of  the  endorsemout  by  the  firm  was  not  proved.  A  rule 
was  afterwards  obtained  accordingly  which,  upon  the  Slst  May, 
18T2,  the  Court  of  E.\chequer  (Martin,  Bramwell,  and  Chau- 
uell,  BB.),  made  absolute.     The  plaintiff  appealed. 

May  15.     Kemptnj/,  Q.  C.  {K  Lumhy  with  him),  for  the  ap- 
pealing plaintiff.     The  defendant  by  her  acceptance  is  estopped 
from  denying  that  the  bill  was  drawn  by  "  Williamson  k,  Black- 
burn," bayable  to  their  order.     Further,  she  is  estopped  from 
denying  the  tlien  capacity  of  each  partner  to  endorse  in  the 
uanie  of  the  firm :  in  other  words,  seeing  the  firm  is  a  non-mer- 
cantile one,  she  is  estopped  from  denying  that  each  partner  had 
actual  authoritv  from  the  other.     [Kbatihg,  J.     The  defendant 
may  have  admitted  a  capacity  to  endorse,  and  yet  may  deny  the 
endorsement  in  fact.]    The  acceptance  by  the  defendant  amounts 
to  a  representation  that  the  bill  could  be  endorsed  by  either 
partner  for  the  firm,  and  it  was  so  endorsed  by  one  of  them  in 
fact.     As  far  as  the  defendant  was  concerned,  the  bill  was  issued 
as  drawn  by  the  partnership,  and  when  endorsed  in  the  partner- 
ship name  must  be  taken  as  regards  her  to  be  properly  endorsed. 
That  an  acceptor  admits  not  only  the  drawing,  but  the  then  ca- 
'^""'ty  of  the  payee  to  endorse,  is  clear  from  Piit  v.  Ckapelow  ('); 
itkwaite   v.    Gardiner   (*) ;     Taylor  v,    Croker  (*) ;    Jones   v. 
■ch  {*) ;  HaWf-ix  V.  Lyle  (")  /  Smilh  v.  Marsack.  (•) 
JOAltt,  J.,  referred  to  Ashpitel  v.  Bryan.  (');  where  an  ac- 
i]  ceptor  *was  not  permitted  to  set  up  that  the  drawing  and 
arsement  wore  in  tnc  name  of  a  deceased  person. 
8  M.  4  W.,  6iO  (■)  6  C.  B.,  486 ;  18  L.  J.  (C.P.).  65. 

8Q.B.,473.  {')  3  B.  4  S.,474;  82  L.   J.  (Q.  B.l 

4Eap.,  187.  fll  ;  3.  C.  In  Es.  Ch.,SB.4  8.,  723;  33 

4  Price.  3O0.  L.  J.  (Q.B.),  828. 

8Ei.,416;  18  L.  J.  (Ei.l.  107. 
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Kbatixg,  J.,  roferred  to  Robinson  v.  Yarrow  (*),  where  it  was 
held  in  the  case  of  a  bii.  drawn  by  procuration,  that  the  accept- 
ance admitted  the  autuority  to  draw,  but  not  the  authority 
to  endorse.]  The  pre -juration  might  be  withdrawn  at  any 
moment.     ' 

A.  WillSj  Q.  C,  centre.  Robinson  v.  Yarrow  (')  is  analogous 
to  this  case.  The  authv.'Mty  to  draw  a  bill  is  one  thing;  the 
authority  to  endorse  it  another;  and,  in  that  case,  the  two 
thino^  are  treated  as  perfectly  distinct.  Here  Blackburn  had 
no  authority  in  fact.  The  bill  was  drawn  and  endorsed,  as  the 
plaintiff  knew,  for  a  non-partnership  purpose,  and  although  it 
must  be  conceded  that  thi  defendant  cannot  deny  the  drawing 
by  the  firm,  there  is  nothing  to  estop  her  from  contesting  the 
endorsement  in  fact.  It  is  said  that  because  the  capacity  of  the 
firm  to  endorse,  when  the  bill  was  drawn,  is  admitted,  the  actual 
endorsement  must  be  admitted  also.  But  the  case  above  re- 
ferred to  is  conclusive  against  that  contention.  There  was  no 
evidence  that  the  defendant  had  any  intention  that  Blackburn 
should  endorse  and  raise  money  on  the  bill.  Moreover,  even 
if  Williamson  had  actually  authorized  Blackburn  to  endorse  the 
bill  as  if  it  were  a  bill  of  an  ordinary  trading  partnership,  the 
plaintiff  would  still  fail,  because  the  endorsement  was  for  the 
private  purposes  of  the  endorsing  partner. 

Kemplai/y  in  reply,  cited  Carvick  v.  Vickery  (*).    Car.  adv.  vult. 

June  23.  The  judgment  of  the  Court  (Blackburn,  Keating, 
Brett,  Grove,  Quain,  Archibald,  and  Honyman,  JJ.)  was  de- 
livered by 

Blackburn,  J.  In  this  case  the  plaintiff  sued  on  a  bill  of  ex- 
change drawn  by  "Williamson  &  Blackburn  on  the  defendant 
payable  to  their  order  and  accepted  by  her.  It  was  endorsed  in 
the  name  of  the  firm,  Williamson  &  Blackburn.  The  material 
issue  was  on  a  traverse  of  the  endorsement.  On  the  trial  before 
my  Brother  Keating  the  plaintiff  had  a  verdict  with  leave  to 
move  to  enter  a  nonsuit.  A  rule  having  been  obtained  accord- 
ingly ♦was  made  absolute,  arrd  against  that  decision  [219 
there  was  an  appeal. 

It  appears  from  the  facts  stated  in  the  case,  that  Williamson  & 
Blackburn  were  in  partnership  as  attorneys,  and  that  the  bill  was 
both  drawn  and  endorsed  by  Blackburn  in  the  name  of  the  firm, 
without  the  knowledge  of  Williamson,  and  that  Blackburn  had  no 
authority  from  Williamson,  either  to  draw  or  endorse  this  bill. 

It  is  further  stated  in  the  case,  and  this  is  a  very  material 
statement,  that,  though  Blackburn  endorsed  it  for  value  to  the 
plaintift',  this  transaction  was  not  in  any  way  connected  with 
the  partnership,  but  was  entirely  a  private  matter  oT  business 

0  7  Tannt.,  455.  (')  2  Dougl.,  053,  {n). 
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b«?tween  Blackburn  and  the  plaintiflT.  The  authority  of  one 
partner  to  bind  the  firm  is  thus  stated  by  Parke,  J.,  in  Dieken- 
son  V.  Valp]/  (*).  "  One  partner  does  communicate  to  the  other 
all  authorities  necessary  for  carrying  on  the  partnership,  and  all 
authorities  usually  exercised  by  partners  in  the  course  of  that 
dealing  in  which  they  are  engaged.'*  •  And  from  this  it  follows 
that  where  the  course  of  dealing  is  such  aS  to  make  it  the  usual 
course  to  draw  and  endorse  bills  in  the  name  of  the  firm  each 
partner  has  authority  to  do  so  for  partnership  purposes.  But 
the  business  of  attorneys  is  not  such  as  to  render  it  either  nec- 
essary or  usual  to  draw  or  endorse  bills,  and  therefore  a  member 
of  a  firm  of  attorneys  has  not,  as  such,  authority  to  bind  his  firm, 
either  by  drawing  or  endorsing  bills ;  Medley  v.  Bcdnbridge  (*J; 
and  therefore  Williamson  could  not  have  been  made  liable  on 
this  bill,  either  as  drawer  or  endorser.  This  was  not  disputed, 
but  the  defendant  having  accepted  this  bill,  drawn  by  William- 
son &  Blackburn,  is,  as  against  an  innocent  endorsee,  estopped 
from  denying  that  it  vas  duly  drawn  by  that  firm.  The  ques- 
tion mainl}^  argued  was,  whether  from  that  estoppel  it  followed 
that  she  was  also  estopped  from  denying  the  endorsement  made 
by  the  same  partner  who  drew  the  bill. 

If  the  defendant  had  accepted  the  bill  with  the  intent  that 
Blackburn  should  endorse  the  bill,  and  so  raise  money  on  it,  it 
might  have  been  a  serious  question  whether  she  would  not  have 
been  estopped  from  denying  the  endorsement;  see  JSeeman  v. 
Diick  (') ;  but  no  such  fact  is  found.  And  in  the  absence  of  such 
a  fact,  the  acceptor  (generally),  though  he  admits  the  authority 
220]  of  the  *person  drawing  the  bill  to  draw  it,  does  not  admit 
the  authority  of  the  same  person  to  endorse  it.  A  doubt  oc- 
curred to  some  of  us  during  the  argument,  whether,  if  William- 
son had  really  assented  to  the  bill  being  drawn  by  his  partner 
in  the  firm's  name,  payable  to  the  order  of  the  firm,  he  would 
not  have  conclusively  established  as  against  himself  that  the 
endorsing  of  this  particular  bill,  was  necessary  for  the  purposes 
of  the  firm,  and  consequently  that  his  partner  had  the  same 
authority  to  endorse  ij  as  he  would  have  had  if  the  business  of 
the  firm  required  the  drawing  and  endorsing  of  bills.  The  de- 
cision of  the  Court  of  Queen's  Bench  in  Lewis  v.  Reilly  (*)  seems 
to  involve  in  it  this  principle,  unless  it  be  supposed  that  there 
is  a  diflTerence  between  surgeons  and  attorneys  in  this  respect. 
And  if  this  were  so,  the  question  would  rise  whether  the  de- 
fendant is  not  bound  by  her  estoppel  to  admit  this  prima  facie 
authority  to  endorse.  But  we  do  not  think  it  necessary  to  decide 
this,  for,  supposing  it  had  been  the  fact  that  Williamson  &  Black- 

0)  10  B.  &  C,  at  p.  140.  (*)  11  M.  &  W.,  251. 

(•)3Q.  B.,810.  Ol  Q.  B.,349. 
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burn  had  both  drawn  this  bill,  and  that  Williamson  had  in  fact 
given  to  Blackbaru  all  the  authority  to  endorse  it  which  a  trad- 
ing firm  gives  to  one  of  its  partners ;  that  would  not  have  been 
an  authority  to  endorse  for  a  private  purpose  of  the  partner 
wholly  unconnected  with  the  partnership,  and  the  plaintiff  who 
took  it  in  that  way  would  not  have  acquired  any  .title  to  the 
bill,  unless  Williamson  either  expressly  authorized  or  ratified 
the  endorsement.  For  the  endorsement  was  made  without  actual 
authority,  and  the  plaintiff  when  he  took  it  knew  it  was  beyond 
any  apparent  authority  in  Blackburn.  Of  course  the  plaintiffs 
title  against  the  defendant  arising  from  an  estoppel  cannot  be 
better  than  it  would  have  been  had  everything  which  the  de- 
fendant is  estopped  from  denying  been  literally  true.  We 
think,  therefore,  that  the  judgment  below  was  right  and  should 
be  affirmed. 

Attorn  ey  for  plai  n  tiff :  Bushworth. 

Attorneys  for  defendant :  Chauniler^  Crouch^  ^  Spencer. 


[Law  Reports,  8  Exchequer,  231.] 

Jane  26, 1878. 

[IN  THE  EXCHEQUER  CHAMBER.] 

♦Rowley  v.  London  and  North  Western  Railway  [221 

Company. 

Aehon  under  Lord  GampbetTs  Act  (9  <ft  10  Vict,  e,  »3)  —  Value  of  Lif^  of  Be- 
ceased —  Value  of  an  Annuity  according  to  (Jarlisle  I'Mee  —  Evidence  —  SfciUed 
Witneee. 

At  the  trial  of  an  action  under  9  &  10  Vict.  c.  93,  brought  for  the  benefit  of  the 
mother,  widow,  and  children  of  R,  claiming  damages  from  the  defendants  for 
havinf  bj  their  negligence  caused  the  death  of  R,  it  was  proved  that  the  de- 
ceased was  under  a  covenant  to  pay  his  mother  an  annuity  of  2001.  during  their 
joint  lives.  A  witness  was  then  called  for  the  plaintiff  who  stated  that- he  was 
Rji  "  accoantant,"  and  that  he  had  personal  experience  as  to  the  mode  in  which 
insarance  business  was  conducted.  He  ^ve  evidence,  after  referring  to  certain 
tables  used  by  insurance  offices  called  the  *'  Carlisle  Tables/'  as  to  Uie  average 
duntioD^of  life  of  two  persons  of  the  ages  of  the  mother  and  son  respectively,  and 
as  to  the  price  for  which  an  annuity  for  the  mother's  life  could  be  bought.  The 
admissibility  of  this  evidence  was  objected  to  by  the  defendants,  and  was  ruled 
10  be  admissible. 

In  summing  up  the  learned  judge  directed  the  jury  that  they  might,  if  they 
tliought  proper,  calculate  the  mother's  damages  by  ascertaining  what  was  the 
9uxa  which  would  purchase  an  annuity  of  200^.  for  a  person  of  her  age,  accordinsf 
to  the  average  duration  of  human  life  ;  and  that  in  calculating  the  widow's  and 
children's  damages  they  might,  if  they  thought  proper,  take  as  a  guide  the  period 
of  the  probable  duration  of  life  of  a  person  of  the  age  of  the  deceased.  On  the 
Hrsrument  of  a  bill  of  exceptions  tendered  to  the  ruling  of  the  learned  judge  in 
admlttinsr  the  evidence  and  to  his  direction  to  the  jury  : 

Ifdd,  first  (by  Blackburn,  Keating,  Grove,  and  Archibald,  JJ.),  that  the  wit- 
uwa  was  competent  to  give  evidence  as  to  the  probable  duration  of  life  and  the 
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price  of  the  annuity,  although  not  an  actuary ;  and  (Brett.  J.,  dissenting)  that  the 
evidence  was  relevant  and  properly  admitted. 

Secondly,  by  the  whole  court,  that  the  direction  to  the  jury  as  to  the  calcula 
tion  of  the  mother's  damagds  was  wrong. 

By  Blackburn,  Keating,  Grove,  Archibald,  and  Honyman,  J  J.  The  direction 
was  erroneous  in  not  noticing  the  circumstance  that  the  annuity  of  the  mother 
was  on  the  joint  lives  of  herself  and  hei  son,  and  that  it  was  only  secured  by  the 
personal  covenant  of  her  son. 

By  Honyman,  J.  The  direction  was  also  erroneous  in  authorizing  the  jury  to 
find  the  term  for  which  an  annuity  is  to  be  purchased,  solely  by  reference  to  the 
average  duration  of  life,  without  taking  into  account  the  state  of  healih  of  the 
particular  annuitant. 

Bv  Brett,  J.  The  only  legal  direction  to  the  jury  would  have  been  that  they 
ought  not  to  attempt  to  give  damages  to  the  fiill  amount  of  a  perfect  compensa- 
tion for  the  pecuniary  injury,  but  must  take  a  reasonable  view  of  the  case,  and 
)rive  what  they  considered,  under  all  the  circumstances,  a  fair  compensation ;  and 
the  direction  was  therefore  erroneous,  inasmuch  as  it  left  it  open  to  the  jury  to 
t322J  *give  as  damages  the  utmost  amount  which  they  might  think  was  an 
equivalent  for  the  pecuniary  mischief  done. 

Thirdly  (by  Blackburn,  Keating,  Grove,  and  Archibald,  JJ.,  Brett,  J.,  dissent 
ing),  that  the  direction  as  to  the  mode  of  calculatinjr  the  dania/^es  recoverable  by 
the  widow  and  children  mi^irht  be  construed  as  meaning  that  tlie  probable  dura- 
tion of  life  of  a  person  of  the  same  age,  and  in  the  same  circumstances  as  the  de- 
ceased, was  an  element  to  be  taken  into  the  calculation  of  the  jury  with  the  rest 
of  the  evidence,  and  being  so  construed  was  correct. 

Bill  of  Exceptions.  Declaration  (under  9  &  10  Viet.  c.  93, 
ss.  1,  2)  by  the  executrix  of  J.  C.  Rowlej^  against  the  defend- 
ants for  negligence  causing  his  death,  claiming  damages  on  be- 
half of  the  mother  of  the  deceased,  of  herself  as  his  wife,  and  of 
his  six  children.     Plea,  not  guilty.     Issue. 

The  cause  was  tried  at  the  Manchester  Summer  Assizes,  1871, 
before  Kelly,  C.B.  The  negligence  was  admitted  by  the  defend- 
ants, and  the  question  became  one  of  an  assessment  of  damages, 
as  to  which  the  following  facts  were  proved  :  The  deceased  was 
an  attorney  at  Manchester,  and  by  articles  of  partnership,  dated 
in  the  year  1853,  between  his  father  and  himself,  he  covenanted 
that  he  would  during  the  joint  lives  of  himself  and  his  mother, 
pay  her  an  annuity  of  200i.  He  was  forty  years  old  at  the  time  of 
his  death,  and  his  mother  was  then  aged  sixty-one.  Under 
these  circumstances  one  John  Adamson,  an  accountant,  was 
called,  who  after  having  given  evidence  as  to  the  income  of  the 
deceased,  was  asked  whether  he  was  acquainted  with  ttfe  busi- 
ness of  life  insurance.  He  said  that  he  was,  and  after  referring, 
with  the  leave  of  the  learned  judge,  to  certain  tables  which  he 
had  with  him,  called  the  Carlisle  Tables,  and  which  purport  to 
show  the  average  duration  of  human  li\'es,  and  on  which  insur- 
ance companies  are  in  the  habit  of  relyii^g,  deposed  that  accord- 
ing to  those  tables  the  average  duration  oF  the  life  of  two  persons 
aged  forty  and  sixty-one  respectively,  ..i  27*6  years  and  13-82 
years;  and  that  the  sum  of  money  whish  would  purchase  au 
annuity  of  200i.  for  the  life  of  a  person  c  f  sixty-one  years  old  is 
2000Z. 
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The  counsel  for  the  defendants  having  objected  to  the  admis- 
sibility of  this  evidence,  the  learned  judge  ruled  that  "  the  evi- 
dence so  given  by  Adamson  as  to  the  average  and  probable 
duration  of  the  life  of  a  person  of  the  age  of  forty  years,  and  as  to 
the  average  *and  probable  duration  of  the  life  of  a  per-  [223 
son  of  the  age  of  sixty-one  j^oars,  was  admissible." 

In  summing  up,  the  learned  judge  told  the  jury  that  "  they 
might  if  they  thought  proper  calculate  the  damages  which  the 
mother  of  the  debeased  was  entitled  to  recover,  by  ascertaining 
what  is  the  sum  of  money  which  would  purchase  an  annuity  of 
200/.  for  a  person  sixty-one  years  of  age,  according  to  the  aver- 
age duration  of  human  life ;  that  according  to  the  Carlisle 
tables  it  had  been  stated  that  the  average  duration  of,  the  life 
of  a  man  in  good  health  and  vigor,  who  had  arrived  at  the 
age  of  forty  years,  is  twenty-seven  years  and  a  fraction ;  and 
that  they  might,  if  they  thought  proper,  tiike  as  a  ^uide  in  their 
calculations  of  the  damages  recoverable  for  the  wife  and  child- 
ren that  such  was,  according  to  these  tables,  the  probable  dura- 
of  the  life  of  a  maa  of  forty  years  of  age,  in  the  circumstances 
ill  which  the  deceased  was."  The  defendant's  counsel  excepted 
to  the  ruling  of  the  learned  judge  as  to  the  admissibility  of  the 
above  evidence ;  and  also  to  his  direction  to  the  jury,  in  the 
following  terms :  "  That  by  law  the  learned  chief  baron  ought 
not  to  have  directed  the  jury  that  they  might  if  they  thought 
l»roper  calculate  the  damages  which  the  mother  of  the  deceased 
was  entitled  to  recover  by  ascertaining  what  is  the  sum  of 
money  which  would  purchase  an  annuity  of  200/.  a  year  for  a 
person  of  sixty-one  years  of  age,  according  to  the  average  du- 
ration of  human  life,  and  that  they  might,  if  they  thought  proper, 
take  as  a  guide  in  their  calculation  of  the  damages  recoverable 
for  the  wife  and  children  of  the  deceased  that  the  probable 
duration  of  the  life  of  a  man  of  forty  years  in  the  cilrcumstances 
in  which  the  deceased  was  is  twenty-seven  years,  according  to 
the  Carlisle  tables.'*  The  jury  assessed  the  damages  at  62001. 
apportioning  1200/.  to  the  mother,  1400/.  to  the  wife,  and  600/. 
to  each  of  the  children. 

May  19.  JBb/Aer,  Q.  C,  {Part  with  him),  for  the  defendants. 
First :  The  witness  Adamson  was  not  "  skilled.'*  He  was  not  a 
an  actuary,  but  simply  gave  the  results  of  the  Carlise  tables ; 
results  w^hich  he  himself  had  not  verified.  Such  evidence  is 
not  admissible  at  all :  Curler  v.  Boehm  (*) ;  Taylor  on  Evidence, 
6th  ed.,*  vol.  ii,  p.  1228.  The  witness,  it  is  true,  stated  [224 
he  was  acquainted  with  life  assurance  business,  but  that  is  not 
sufficient.  Knowledge  of  a  subject,  however  ample,  unless  it 
is  professional,  does  not  entitle  a  witness  to  speak  to  matters 

[^)  1  Sm.  L.  C.  6tb.,  490. 
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of  opinion.  Thus  a  layman,  though  he  may  be  learned,  cannot 
be  heard  to  expound  the  law :  Sussex  Peerage  Case  (*),  over- 
ruling the  opinion  of  Wightman,  J.,  in  Reg  v.  Dent  {*).  But 
asanming  the  witness  was  sufficiently  skilled,  the  evidence 
ought  not  to  have  been  admitted.  The  knowledge  of  the  price 
of  an  annuity  for  the  mother's  life,  or  for  the  joint  lives  of 
mother  and  son,  was  almost  certain  to  mislead  the  jury,  and 
was  not  a  proper  element  to  be  intrbduced  into  their  calcula- 
tion of  damages.  Secondly  :  The  direction  as  to  the  mode  of 
calculating  the  mother's  interest  is  obviously  wrong.  She  was 
not  entitled  to  the  value  of  an  annuity  of  200^.  for  her  own  life, 
but  only  for  thejoint  lives  of  herself  and  her  son.  Thirdly :  No 
qualification  was  suggested  as  to  the  nature  of  the  particular 
life.  The  tables  are  calculated  on  the  lives  of  persons  in  ordi- 
nary health  and  vigor.  Here  there  was  nothing  to  show  that 
the  deceased's  was  an  average  life.  Lastly  :  The  learned  jud.<re 
was  wrong  in  telling  the  jury  to  take  the  value  of  an  annuity 
according  to  the  tables  as  a  guide.  These  tables  refer  to  an 
annuity  secured  by  the  government.  In  this  case  it  was  secured 
simply  by  the  personal  covenant  of  the  deceased.  The  pro- 
per direction  would  have  been  that  the  jury  must  take  a  rea- 
sonable view  of  the  case  and  give  a  fair  compensation,  and  not 
consider  the  value  of  the  deceased's  existence  as  if  they  were 
bargaining  with  an  insurance  office.  Such  was  in  substance 
the  direction  of  Parke,  J.,  in  Armsivorth  v.  South  Efistem  Hy, 
Co.  ('),  which  is  referred  to  without  disapproval  in  Blake  v. 
Midlond  Ry.  Co.  (*) ;  although  in  the  latter  case  evidence  of  the 
value  of  an  annuity  was  given. 

Edwards  [Grundy  with  him)  for  the  plaintifK  The  witness 
Adamson  stated  that  he  was  "  acquaii/od  with  the  business  of 
life  insurance.'*  He  was,  therefore,  *'  skilled."  There  is  no 
regular  profession  of  actuaries  in  such  a,  sense  as  to  exclude  the 
2^5]  evidence  *of  any  witness  conversa!«t  with  the  probabilities 
of  the  duration  of  life..  With  regard  ti*  his  reference  to  the 
Carlisle  tables,  that  is  unobjectionable.  /^  mathematician  might 
in  the  same  manner  refer  to  a  table  o*:  logarithms,  although 
without  a  separate  calculation  he  would  £nd  it  impossible  to  say 
what  the  logarithm  of  of  a  particular  nuaber  was.  The  tables 
in  each  case  are  the  recognized  results  of*  scientific  research. 

[Blackburn,  J.  In  Rickards  v.  ilurdcik  (*)  Lord  Tenterden, 
C.J.,  says,  with  regard  to  the  admissionin  evidence  of  the  opin- 
ion of  underwriters  as  to  the  materiality  of  certain  matters 
which  had  not  been  communicated  by  the  assured  to  an  ineur- 

(')  11  a,  &  P. ,  at.  p.  134.  Oil  Jar.,  738. 

0 1  C,  &  K.,  97.  (♦)  18  Q.B..  93 ;  81  L.  J..  (Q.  B.),  283. 
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ance  company  (at  p.  540) :  "  I  know  not  how  the  materialty  of 
any  matter  is  to  be  ascertained  but  by  the  evidence  of  persons 
conversant  with  the  subject  matter  of  the  inquiry."] 

The  witness  swore -that  he  was  "  conversant  with  the  matter" 
as  to  which  he  spoke.  A^ain,  the  evidence  as  to  the  present 
value  of  an  annuity  is  admissible.  Similar  evidence  was  given 
in  Blake  v.  Midland  Ry.  Co.  (*).  See  also  Redfield  on  Carriers,  p. 
298.  A  mistake  was  no  doubt  made  by  all  parties  as  to  the 
calculation  of  the  annuity  on  the  mother's  life  alone,  but  the 
exception  is  not  addressed  to  that  point.  As  to  the  lives  being 
taken  as  average  lives,  if  the  defendants  desired  to  have  them 
otherwise  taken,  they  should  have  given  evidence  of  their  being 
defective. 

HolkeTy  Q.C.,  in  reply.  Cur.  ado.  vulL 

June  26.  The  following  judgments  were  delivered  :  Black- 
burn, J.  In  this  case  the  plaintiff,  as  executrix  of  James 
Campbell  Rowley,  sued  the  defendants  under  Lord  CampbelPs 
act,  for  the  benefit  of  the  mother,  wife,  and  children  of  the  de- 
ceased, for  negligence  occasioning  the  death  of  the  deceased. 
It  appears  by  the  oill  of  exceptions  that  the  mother  was  entitled 
to  an  annuity  of  200^.  a  year  during  the  joint  lives  of  herself  and 
the  deceased,  secured  by  the  personal  covenant  of  the  deceased, 
who  was  an  attorney  practicing  at  Manchester,  and  that  at  the 
*time  of  his  death  he  was  forty  years  of  age,  and  the  [226 
mother  sixty-one.  It  does  not  appear,  on  the  bill  of  exceptions, 
that  any  evidence  was  given  as  to  the  state  of  health  of  either 
tbe  deceased  or  his  mother.  Nor  does  it  appear,  on  the  bill  of 
exceptions,  whether  any  and  what  evidence  was  given  as  to  the 
means  of  the  deceased.  It  is  clear  on  this  statement  that,  as  the 
mother  had  actually  lost  the  annuity  of  200L  a  year,  it  was  ma- 
terial to  ascertain  what  was  the  value  of  that  annuity ;  a  ques- 
tion which  must,  in  addition  to  other  contingencies,  depend  upon 
the  probable  duration  of  the  lives  of  the  mother  and  her  son. 

Now,  with  the  view  of  ascertaining  the  probable  duration  of 
a  particular  life  at  a  given  age,  it  is  material  to  know  what  is 
the  average  duration  of  the  life  of  a  person  of  that  age.  The 
particular  life  on  which  an  annuity  is  secured  may  be  unusually 
healthy,  in  which  case  the  value  of  the  annuity  would  be  greater 
thaQ  the  average;  or  it  may  be  unusually  bad,  in  which  case 
the  value  would  be  less  than  the  average ;  but  it  must  be  ma- 
terial to  know  what,  according  to  experience  of  insurance  com- 
paniesjj  the  value  of  an  annuity  secured  on  an  average  life  of 
that  age  would  be.  In  the  present  case,  with  a  view  of  enab- 
ling the  jury  to  estimate  the  value  of  the  annuity,  a  witness  was 

(0  18  Q.  B.,  08 ;  21  L.  J.  (Q.  B.),  238. 
6  Eno.  Rep.1  38 
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called  who  stated  that  he  was  an  accountant,  acquainted  with 
the  business  of  insurance  companies,  and  who  referred  to  the 
Carlisle.tables,  to  which,  he  said,  life  insurance  companies  re- 
ferred for  obtaining  information  as  to  the  average  dnration  of 
lives.  He  gave  evidence  that,  according  to  those  tables,  tin* 
average  and  probable  duration  of  a  life  of  forty  years  is  27*6, 
and  that  of  a  life  of  sixty-one  is  13.82  years ;  and  that  the? 
sum  which  would  purchase  an  annuity  of  2Q0L  on  the  life  of  a 
person  of  sixty-one  years  is  2000^.  It  is  observable  that  as  the 
mother's  annuity  was  for  the  joint  lives  of  herself  and  son,  not 
for  her  owrf  life,  this  last  question  was  not  relevant,  but  that 
seems  to  have  escaped  notice. 

The  first  exception  is  as  to  the  reception  of  this  evidence. 
We  think  the  average  and  probable  duration  of  a  life  of  that 
age  was  material,  and  we  do  not  see  how  that  could  be  better 
shown  than  by  proving  the  practice  of  life  insurance  companies, 
who  learn  it  by  experience.  It  was  objected  that  the  witness 
was  not  an  actuary,  but  only  an  accountant,  but  as  he  gave  evi- 
227]  dence  that  he  was  experienced  *in  the  business  of  life 
insurance,  we  think  his  evidence  was  admissible,  though  sub- 
ject to  remarks  on  its  weight.  We  therefore  think  that  the 
first  exception  cannot  be  maintained. 

The  next  exception  is  to  the  judge's  direction  to  the  jurv. 
*  that  they  mi^ht,  if  they  thought  proper,  calculate  the  damages 
which  the  said  mother  of  the  deceased  was  entitled  to  recover 
by  ascertaining  what  is  the  sura  which  would  purchase  an 
annuity  of  200L  a  year,  for  a  person  sixty-one  years  of  age,  ac- 
cording to  the  average  duration  of  human  life.'*  As  the  mother 
had  lost  an  annuity  for  the  joint  lives  of  herself,  aged  sixty- 
one,  and  her  son,  aged  forty,  secured  only  by  his  personal 
covenant,  it  seems  unobjectionable  to  direct  the  jury  that  they 
might  estimate  the  damages,  to  her  by  calculating  what  sum 
would  buy  her  an  equally  good  annuity.  But  three  errors  are 
pointed  out  in  the  direction  given  ;  First,  that  she  had  lost  an 
annuity  for  the  joint  lives  of  herself  and  son,  and  that  an  annuity 
for  her  own  life  only  would  be  of  considerably  greater  value. 
Second,  that  the  value  of  an  annuity,  according  to  the  evidence 
given,  would  be  that  of  an  annuity  on  an  average  life,  and  that 
the  jury  ought  to  have  been  told  to  make  an  allowance  for  any 
defect  in  the  health  of  the  life.  Third,  that  the  value  of  tlic 
annuity  spoken  to  in  the  evidence  was  the  value  of  an  annuity 
on  government  or  other  very  good  security,  and  that  the 
annuity  lost  was  that  secured  by  the  personal  covenaat  of  the 
deceased,  and  therefore  of  much  less  value. 

We  think  that  as  far  as  the  second  of  these  objections  is  con- 
cerned, the  jury  might  properly  be  directed  to  consider  the  lives 
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in  question  as  average  lives,  unless  there  was  some  evidence  to 
the  contrary;  audit  there  was  evidence  to  the  contrary,  the 
party  excepting  ought  to  have  placed  it  on  the  bill  of  exceptions. 

But  the  first  and  third  of  these  exceptions  seem  well  founded. 
The  mistake  in  the  first  is  so  obvious  when  attention  is  called 
to  it,  that  we  can  but  suppose  it  to  have  been  a  slip,  which 
would  have  been  corrected  at  once  if  it  had  been  pointed  out ; 
and  if  we  could  suppose  that  the  counsel  for  the  defendant  had 
lain  by  to  take  advantage  of  such  a  slip,  we  would  not  permit 
them  to  do  so.  But  though  the  error  occurred  in  taking  the 
evidence  of  the  witness,  and  again  in  the  summing  up,  it  seems 
to  have  escaped  the  notice  of  every  one,  as  well  of  the  counsel 
for  the  defendant  as  of  the  *judge  and  of  the  counsel  for  [228 
the  plaintiff^;  and  though  the  counsel  excepting  to  the  charge 
of  a  judge  is  bound  to  point  out  to  him  what  it  is  he  asserts  is 
wrong,  in  order  that  the  judge  may,  if  he  thinks  tit,  withdraw 
or  correct  his  direction  in  that  respect,  he  is  not  bound  to  tell 
the  judge  what  he  conceives  is  right,  and  indeed  it  would,  in 
many  cases,  be  unbecoming  to  do  so.  On  the  third  of  these 
objections,  it  is  true  that  there  might  have  been  evidence  that 
the  circumstances  of  the  deceased  were  such  that  an  annuity 
secared  by  his  personal  covenant  only  was  quite  as  good  as  a 
government  annuity.  But  this  is  not  what  is  ordinary  and 
usual,  and  if  there  was  evidence  of  that  sort,  the  plaintiff  should 
have  taken  care  to  insert  it  on  the  bill  of  exceptions.  There  is 
a  further  exception  to  the  direction,  "that  the  jury  might,  if 
they  thought  proper,  take  as  a  guide  in  the  calculation  of  the 
damages  recoverable  for  the  wife  and  children  of  the  deceased, 
that  the  probable  duration  of  the  life  ^f  a  man  of  forty  years 
of  age,  in  the  circumstances  in  which  the  deceased  was,  is  twenty- 
seven  years,  according  to  the  said  Carlisle  tables.'*  We  think 
this  cannot  be  construed  as  meaning  more  than  that  this  was 
an  element  to  betaken  into  calculation  by  the  jury  with  the  rest 
of  the  evidence ;  and  if  so,  it  was  unexceptionable.  But  there 
is  one  good  exception.  And  we  think,  therefore,  that  there 
raost  be  in  this  case  a  venire  denovo.  In  this  judgment  my 
Brothers  Keating,  Grove,  and  Archibald  concur.  My  Brothers 
Brett  and  Honyman  also  agree  that  there  must  be  a  venire  de 
novo,  but  will  deliver  their  reasons  separately. 

Brbtt,  J.  In  this  case  it  seems  to  me  that  the  bill  of  excep. 
tions  does  not  properly  raise  the  point  whether  the  evidence  of 
the  witness  Adarason  ought  to  have  been  rejected  on  the  ground 
that  he  was  not  such  a  skilled  witness  as  could  properly  be  ad- 
mitted to  give  evidence  on  the  question  of  science  proposed  to 
him,  Nor  does  it  properly  raise  the  point  whether  the  subject 
matter  of  the  question  was  a  matter  of  science  or  of  opinion. 
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The  objections  stated  to  have  been  made  are  not  that  the  witness 
was  not  a  proper  witness  to  give  the  proposed  evidence,  or  that 
the  proposed  evidence  was  not  a  question  of  science,  but  that 
the  evidence  given  by  the  witness  was  not  admissible  in  this 
229]  oase.  The  objection  taken  at  *the  trial,  and  insisted  upon 
in  the  exception,  seems. to  me  to  be,  that  even  if  the  evidence 
were,  or  assuming  it  to  be,  given  by  a  properly  competent  wit 
ness,  on  a  proper  subject  matter  for  skilled  evidence,  yet 
it  was  not  admissible  because  it  was  immaterial.  It  becomes 
therefore  unnecessary,  as  it  seems  to  me,  to  decide  whether 
Adamson,  an  accountant,  was  such  a  witness  as  could  properly 
be  allowed  to  give  evidence  on  a  matter  which,  if  it  be  matter 
of  science,  is  so  in  and  according  to  the  business  of  actuaries. 
It  is  sufficient  to  say,  that  having  regard  to  what  was  said  bj- 
Pollock,  C.B.,  and  by  Alderson  and  Kolfe,  BB.,  in  Bristow  v. 
SequevUU  (*),  I  think  it  doubtful  whether  he  was  a  competent 
witness. 

The  bill  of  exceptions  seems  to  me  to  raise  properly  the  ques- 
tion whether  the  evidence  was  rightlj'  admmitted  as  relevant,  or 
ought  to  have  been  rejected  as  immateriaL  The  bill  of  excep- 
tions also  seems  to  me  to  raise  the  question,  by  way  of  alles^cd 
misdirection,  whether  in  this  class  of  cases  a  jury  is  entitlecl  tn 
assess  as  damages  a  sum  of  money  equal  to  the  present  price  or 
value  of  such  an  annuity  as  would  give  for  the  probable  dura- 
tion of  the  life  of  the  person  on  whoso  behalf  the  action  is 
brought,  or  of  the  deceased,  or  their  joint  lives,  an  annual 
income  equal,  or  nearly  equal,  to  the  income  which  was  en* 
joyed  by  the  person  on  whose  behalf  the  action  is  brought 
before  and  at  the  tij^e  of  the  death,  or  would  have  been 
enjoyed  by  such  person  during  the  life  of  the  deceased. 
Disregarding  the  oversight  common  to  all  parties  at  the 
trial  as  to  the  annuity  to  the  mother  being  dependent  on 
the  son's  life,  as  well  as  on  the  mother's,  and  even  disregarding 
the  omission  to  point  out  the  many  contingencies  which  might 
have  rendered  the  son  unable  to  pay  the  annuity,  even  if  he 
had  lived,  it  seems  to  me  that  the  lord  chief  baron  did  leave  it 
open  to  the  jury  to  suppose  that  they  might  properly  assess  as 
the  proper  damages  a  sum  of  money  which  would  be  the  present 
price  or  value  of  an  annuity  which  would  give  to  the  mother  an 
annual  income  equal  to  that  she  would  have  received  from  her 
son  for  the  probable  duration  of  time  during  which  the  cove- 
nanted annuity  would  have  been  paid  to  her  if  her  son  had  not 
been  killed.  That  is,  in  other  words,  to  hold  that  the  damages 
in  such  cases  maybe  **  the  fully  calculated  equivalent  of  the 
230]  pecuniarj'^  loss  sustained  by  the  person  on  whose  *behalf 

(*)  5  Ex..  375 ;  19  L, J.  (Ex.).  389. 
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the  action  is  bronght."  Both  questions — namely,  that  as  to  the 
admission  of  evidence  and  that  as  to  the  direction  to  be  given  to 
the  jury,  are  of  the  greatest  practical  importance.  If  such  evi- 
deuce  may  be  given,  it  seems  to  me  impossible  to  say  that 
juries  may  not,  and  impossible  to  suppose  that  they  will  not, 
ill  many  instances  act  upon  it.  If  juries  do  give  such  damages, 
poor  defendants  will  be  ruined,  and  the  defendants  most  liable 
to  such  actions  will  not  be  able  to  carry  on  their  business  upon 
the  same  terms  to  the  public  as  now. 

With  regard  to  the  alleged  misdirection, —  when  Lord  Camp- 
bell's act  (9  &  10  Vict.  c.  93)  was  passed  it  was  thought  for  a 
short  time  by  some  that  damages  might  be  given  "  to  the  full 
extent  of  a  perfect  compensation."  Such  was,  in  substance, 
the  direction  of  Parke,  J.,  in  Blake  v.  The  Midland  Ry.  Co.  (*). 
The  jury  were  invited,  or  it  was  left  open  to  them,  to  give  an 
annuity  equal  to  the  money  loss  and  further  damages  by  way 
of  consolation.  It  was  held  that  there  must  be  a  new  trial  on 
the  ground  of  misdirection.  The  only  point  judicially  decided 
was,  that  the  statute  gave  a  right  to  damages  only  in  respect  of 
pecuniary  injury.  The  case  did  not  determine  what  was  the 
right  rule  as  to  the  amount  of  damages  for  the  pecuniary  injury. 
But  in  the  argument  was  cited,  and  certainly  without  disappro- 
val from  the  court,  the  direction  of  Parke,  J.,  in  the  case  of 
Armsworih  v.  South  Eastern  Ry,  Co,  (*).  That  direction  is  no 
doubt  partly  pointed  to  the  question  of  damages  by  way  of  con- 
solation, but  it  lays  down  propositions  also  as  to  the  amount  of 
aaniages  which  should  be  given.  *'It  would  be  most  unjust," 
it  is  said,  "  if,  whenever  an  accident  occurs,  juries  were  to  visit' 
the  unfortunate  cause  of  it  with  the  utmost  amount  which  they 
think  an  equivalent  for  the.  mischief  done."  And  again, 
"  Scarcely  any  sum  could  compensate  a  laboring  man  for  the 
loss  of  a  limb,  yet  you  do  not  in  such  a  case  give  him  enough 
to  maintain  him  for  life.  .  .  Tou  are  not  to  consider  the  value 
of  existence  as  if  you  were  bargaining  with  an  annuity  office.  .  . 
I  advise  you  to  take  a  reasonable  view  of  the  case,  and  give 
what  you  consider  a  fair  compensation.'' 

This  seems  to  be  in  accordance  with  the  general  rule,  that  in 
actions  for  tort  for  personal  injury  the  amount  of  damages  is 
*tMitirely  in  the  disposition  of  the  jury  subject  to  super-  [231 
vision  by  the  superior  court  of  law,  if  unreasonably  large  or 
unreasonably  inadequate.  To  the  best  of  my  belief,  the  mva- 
riable  direction  to  juries,  from  the  time  of  the  cases  I  have  cited 
until  DOW,  has  been  ^'  that  they  must  not  attempt  to  give  dama- 
ges to  the  full  amount  of  a  perfect  compensation  for  the  pecu- 
niary injury,  but  must  take  a  reasonable  view  of  the  case,  and  give 

0 18  Q.B.,  98 ;  31  L.  J.  (Q.B.),  233.  O  H  Jir.,  75a 
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what  they  consider,  under  all  the  circamstances  a  fair  corapen- 
sation/'  I  have  a  clear  conviction  that  any  verdict  founded  on 
the  idea  of  giving  damages  to  the  utmost  amount,  which  would 
he  an  equivalent  for  the  pecuniarv  injury,  would  be  unjust. 
Founding  my  opinion  on  that  conviction,  on  the  declaration  of 
it  by  ParKO,  J.,  and  on  the  ordinary  directions  of  judges,  which 
directions  have  not  been  for  years  challenged,  I  conclude  that 
the  direction  that  I  have  enunciated  is  a  legal,  and  only  legal, 
direction.  A  direction  which  leaves  it  open  to  the  jury  to  give 
the  present  value  of  an  annuity  equal  in  annual  amount  to  the 
income  lost  for  a  period  supposed  to  be  equal  to  that  for  which 
it  would  have  continued  if  there  had  been  no  accident  is  a  di- 
rection, as  it  seems  to  me,  leaving  it  open  to  a  jury  to  give  the 
utmost  amount  which  they  think  is  equivalent  for  the  pecuniary 
mischief  done,  and  such  a  direction  is  a  misdirection  according 
to  law.  And  such,  in  my  opinion,  was  the  direction  in  the  pre- 
sent case  of  the  lord  chief  baron.  If  it  be  wrong  in  a  jury  to 
give  an  amount  founded  on  a  calculation  of  the  present  value 
of  an  annuity,  any  evidence  given  solely  for  the  purpose  of  ena- 
bling a  jury  to  make  such  a  calclulation  seems  to  me  to  be 
necessarily  misleading  and  legally  irrelevant.  It  is  irrelevant 
to  any  decision  to  which  the  jury  ought  to  come.  It  is,  in  the 
words  of  Lord  A^ansfield  in  Garter  v.  Bochm  ('),  "  evidence  to 
which  the  jury  ought  not  to  pay  the  least  regard."  Such  is  and 
must  be  irrelevant,  and  therefore  is  not  evidence.  It  seems  to 
me  that  the  evidence  in  this  case,  which  was  given  and  received 
notwithstanding  objection  taken  to  it,  and  to  which  reception 
the  first  exception  is  pointed,  was  ^iven  solely  for  the  purpose 
of  inviting  the  jury  to  found  upon  it  a  calculation  of  the  price 
of  an  annuity,  a  calculation  upon  which-  they  were  not  legally 
entitled  to  enter. 

2321  *I  think,  therefore,  that  the  evidence  was  improperly 
admitted.  And  I  am  of  opinion  that  upon  both  exceptions  the 
defendants  are  entitled  to  judgment,  and  that  there  ought  to  be 
a  venire  de  novo. 

HoNYMAN,  J.  (*).  I  agree  with  the  rest  of  the  court  that  in 
this  case  there  must  be  a  venire  de  novo. 

It  seems  to  me  that  the  language  used  by  the  lord  chief  baron 
in  his  summing  up  with  reference  to  the  damages  recoverable  by 
the  mother  amounted  substantially  to  a  direction  to  the  jury  that 
they  might,  if  they  thought  fit,  find  the  amount  payable  to  the 
mother  by  ascertaining  merely  the  amount  required  for  the 
purchase  of  an  annuity  for  a  person  of  the  age  of  the  mother, 
according  to  the  average  duration  of  the  life  of  persons  of  that 
age.    Without  relying  on  the  evident  slip  (common  apparently 

0  1  Sm.  L.  C,  6tli  ed.;  490.  (')  Tlie  judgment  was  read  \>j  Brett,  J. 
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to  all  parties)  of  omitting  to  notice  that  the  annuity  payable  to 
his  mother  by  the  deceased  was  not  an  annuity  for  her  life,  but 
only  for  the  joint  lives  of  the  two,  I  think  that- this  direction  is 
objectionable  on  two  grounds:  first,  as  authorizing  the  jury  to 
find  the  term  for  which  an  annuity  is  to  be  purchased  solely  by 
reference  to  the  average  duration  of  human  life,  without  taking 
into  account  the  state  of  health  and  condition  of  the  mother, 
and,  secondly,  in  allowing  the  jury  to  disregard  the  admitted 
fact  that  the  annuity  which  the  mother  had  Tost  by  the  defend- 
ant's negligence  was  secured  only  by  the  personal  covenant  of 
a  professional  man,  and  would,  therefore,  become  practically 
valueless  by  the  inability  of  the  grantor,  through  ill-health  or 
the  loss  of  business,  to  keep  up  the  annuity  payments. 

Having  come  to  the  conclusion  that  on  this  ground  there 
must  be  a  venire  de  novOj  I  purposely  abstain  from  expressing  any 
opinion  on  the  other  exceptions  to  the  lord  chief  baron's  ruling, 
and  to  the  admissibility  of  Mr.  Adamson's  evidence. 

Venire  de  novo. 

Attorney  for  plaintiff:  Roberts. 

Attorneys  for  defendants :  Beale^  Marigold^  ^  Beale 


[Law  Reports,  8  Ezcliequer,  242.] 

[IN  THE  EXCHEQUER  CHAMBER.] 
Jane  26, 1873. 

♦Duncan  and  Another  v.  Hill.  [242 

The  Same  v.  Beeson. 

Pnneipal  and  Agent — Indemnity  of  Agents — ^ock  Exchange  Usage  —  DefauU- 

%ng  Broker. 

The  plaintiffs,  brokers  on  the  London  Stock  Exchange,  bonght  for  the  defend* 
ant  (wlio  was  not  a  meni1>er  of  the  Stock  Excliange)  certain  shares  for  the  account 
of  the  15th  of  July,  1870,  and  on  that  day,  bj  his  instructions,  carried  them  over 
to  the  account  of  the  29th  of  July,  and  paid  differences  amounting  to  1688/.  The 
defendant  and  various  others,  principals  of  the  plaintiffs,  not  having  paid  the 
amount  due  from  them  in  respect  of  contracts  for  the  15th  of  July,  the  plaintiffs 
became  defaulters,  and  on  the  18th,  in  conformity  with  the  rules  of  the  Stock 
Exchange,  they  were  declared  defaulters,  and  their  transactions  were  closed,  and 
tccoants  were  made  up  at  the  prices  current  on  that  day.  On  the  closing  of  the 
accounts  a  further  sum  became  due  from  them  in  respect  of  differences  upon  the 
contracts  carried  over  by  them  for  the  defendant,  in  an  action  to  recover  this 
6Qin  and  the  1688/. : 

Hdd  (reversing  the  decision  of  the  court  below),  that  the  defendant  was  not 
Hable  for  anything  beyond  the  1688/.,  there  being  no  implied  promise  by  a  prin- 
cipal to  his  agent  to  indemnify  him  for  loss  caused,  not  by  reason  of  his  having 
'iQtered  into  me  contracts  which  he  was  authorized  to  enter  into  by  the  principal, 
but  by  reason  of  his  own  insolvency. 
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Appeals  in  two  actions  involving  the  same  question.  In  the- 
first,  Duncan  v.  Hill  (*),  the  appeal  was  against  the  judgment  of 
the  Court  of  Exchequer  discharging  a  rule  to  enter  a  nonsuit, 
or  to  reduce  the  damages  to  1688/.  195.,  which  had  been  obtained 
on  the  ground  that  the  further  damages  claimed  were  not  da- 
mages recoverable  against  the  defendant,  and  that  in  that  re- 
spect the  plaintiffs  were  not  legally  damnified  or  entitled  to  in- 
demnification, or  otherwise  to  recover  in  the  action. 

•  The  plaintiffs  were  stockbrokers  who  had  been  employed  by 
the  defendant  to  buy  and  sell  shares  for  him  upon  the  Stock 
Exchange.  In  1870  they  bought  for  the  defendant  large  quanti- 
ties of  stocks  and  shares  for  the  15th  of  July,  and  on  that  day, 
by  the  defendant's  instructions,  carried  them  over  to  the  next 
account  day  (29th  of  July),  paying  differences  amounting  to 
1688/.  195.  On  the  18th  of  July  the  plaintiffs^  being  unable  to 
meet  their  engagements,  by  reason  of  various  persons  for  whom 
243]  they  had  effected  contracts  *(and  amongst  others  the  de- 
fendant) failing  to  make  their  due  payments,  they  were  de- 
clared defaulters;  and,  according  to  tiie  rules  of  the  Stock 
Exchange,  all  their  transactions  were  closed  at  the  prices  current 
on  that  day  (*).  The  result  of  this  was  to  make  them  liable  to 
pay  a  further  sum  for  differences  upon  the  stocks  and  shares 
so  carried  over  by  them  for  the  defendant.  The  plaintiffs  had 
paid  a  dividend  of  Qs.  Qd.  in  the  pound  to  their  Stock  Exchange 
creditors,  and  a  further  dividend  was  expected.  This  action 
was  brought  in  the  names  of  the  plaintiffs,  but  for  the  benefit  of 
their  creditors,  to  recover  the  sum  of  6013i.l3.s.  5(/.,  which  in- 
cluded the  1688i.  195.,  as  well  as  the  sum  which  the  defendants 
became  liable  to  pay  upon  their  being  declared  defaulters. 

In  the  second  action,  Duncan  v.  JBeeson  (^),  the  appeal  was 
against  the  judgment  of  the  Court  of  Exchequer  discharging  a 
rule  to  enter  a  nonsuit  which  had  been  obtained  on  the  ground 
that  the  defendant  was  not  liable  to  make  good  any  part  of  the 
loss  incurred  by  the  closing  of  defendant's  share  account  upon 
the  plaintiffs  becoming  defaulters  on  the  Stock  Exchange ;  that 
the  account  was  closed  contrary  to  defendant's  authority  and 
against  his  will,  and  owing  to  the  plaintiffs'  own  defaults, 
and  that  defendant  was  not  liable  to  indemnify  plaintiffs  against 
the  loss  thereby  occasioned  to  or  paid  by  the  plaintiffs ;  that  no 
usage  of  the  Stock  Exchange  was  proved  sufficient  to  make  the 
defendant  liable  to  this  action,  and  that  the  usage,  if  any,  did 
not  extend  to  entitle  a  broker  to  charge  a  loss  arising  from  his 
own  default  against  his  principal. 


P)  Reported  Law  Rep..  6  Ex.,  255,        (»)  See  Rules  143, 167,  109,  ante,  vol 
where  the  pleadin^^  are  set  out.  6,  p.  2o7,  n. 

(*)  Reported  Law  Rep.  6  Ex.,  268,  n. 
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The  plaintiffs  were  the  same  as  in  the  other  action,  and  the 
facts  were  similar,  except  .that  the  sum  paid  by  the  plain tifts  »• 

tor  differences  in  carrying  over  the  stocks  on  the  15th  of  July, 
had  before  action  been  repaid  by  the  defendant.  The  sum 
8t)us:ht  to  be  recovered  was  425i.  0).  ,  ;ij 


f.  '' 

V..'fjP 


V'" 


^ 


May  16.  Joseph  Brown  Q.C.  (&*r  J.  5.  Kar slake  Q.C.  ^  J.  0. 
Griffits  (in  Duncan  v.  -H^YA  and  Philbrick  (in  Duncan  v.  JBeesori) 
with  *him)  for  the  defendants  in  both  actions.  It  is  true  [244 
that  a  principal  is  bound  to  indemnify  his  agents  against  any  -<! 

loss  necessarily  incurred,  or  any  expenditure  necessarily  made, 
by  the  agent  in  carrying  out  the  commissions  he  is  intrusted  '      -^I 

with,  and  entering  into  the  contracts  which  he  was  employed  ,*j 

to  make.     It  must  be  admitted,  therefore,  that  the  defendant 
Hill  is  bound  to  repay  the  sum  of  1688Z.  195.  which  the  plaint-  ..\^ 

il&  paid  for  carrying  over  the  contracts  on  the  15th  of  July. 
,  It  is  also  true  that  if  the  agent  is  employed  to  buy  and  sell  on 
the  Stock  Exchange,  the  principal  will  become  liable  to  third 
persons,  who,  by  virtue  of  the  customs  of  the  Stock  Exchange, 
become  sellers  to  or  buyers  from  him,  according  to  the  rules 
of  the  Stock  Exchange;  and  it  may  be  admitted  further  that, 
with  respect  to  such  buyers  and  sellers,  he  is  qubject  to  the 
rule  under  which,  on  his  agent  being  declared  a  defaulter,  the 
ccmtracts  made  by  the  agent  on  his  account  are  liable  to.be 
peremptorily  closed.  But  that  the  agent,  whose  default  lias 
caused  the  contract  to  be  peremptorily  closed,  should  be  en- 
titled to  charge  the  principal  with  the  sums  which  he  has  in 
consequence  oecome  liable  to  pay,  is  within  neither  of  these 
propositions,  and  is  contrary  to  the  general  principles  of  the  •     4 

law.    "  If  an   agent  has,  without  his  own  default,  incurred  > 

losses  or  damages  in  the  course  of  transacting  the  business  of  ^    ! 

his  agency  or  in  following  the  instructions  of  his  principal,  he  '     ,j 

will  be  entitled  to  full  compensation  tlierefor.     .     .     •    But  it  j 

is  not  every  loss  or  damage  for  which  the  agent  will  be  en-  J 

titled  to  reimbursement  from  his  principal.     The  latter  is  liable  j 

only  for  such  losses  and  damages  as  are  direct  and  immediate, 

Q)lX  was  stated  in  the  appeal  case,  tbem'  as   the   defendant's   broker   in 

in  Duncan  y.  Beesan,  that,  according  regard  to  this  particular  contract,  tlie 

to  a  well  known  practice  on  the  Stock  official  assignee  would  have  put  the 

Exchange  (thongh  not   contained    in  defendant  and  such  other  broker  in 

tlie  printed   rules)  if   the  defendant  Qommunication  with  the  jobber  from 

li&d,  after  the  plaintiffs  were  declared  whom  the  plaintiffs  had  purchased  tho 

defaulters,  and  on  the  same  day,  gone  shares  on  tlie  defendant's  account,  and 

to  the -official  assignee  of  the  Stock  such  jobber  would  have  been  bound  to 

Exchange  with  another  broker,  who  keep  the  same  open  for  defendant,  pre- 

wsfl  ready  and  willing  to  take  upon  cisely  in  the  same  manner  as  if  the 

himself  the  rights  and  liabilities  of  plaintifis   had  not   been  declared  de- 

the  plainUffii  towards  the  defendant  as  faulters.    This  custom,  however,  was 

bis  broker,  and  to  be  substituted  for  not  known  to  the  defendant, 

6  Eng.  RepI  CD 
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and  naturally  flow  from  the  execution  of  the  agency."  Story 
on  Agency,  §§  339,  341 ;  and  see  Pothier,  Mandat,  ch.  8,  s,  1, 
art.  1  (ed.  Dupin,  1835,  vol.  4,  pp.  237,  247);  Paley  on  Prin- 
245]  cipal  and  *agent,  pp.  112, 113, 116  (ed.  Lloyd,  1833).  Now 
it  is  clear  that  the  closing  of  the  account  and  the  liability 
to  pay  the  money,  was  due  to  the  plaintiffs'  own  default;  and 
also  that  it  was  not  due  to  their  carrying  out  the  contract  which 
they  were  instructed  to  make.  Suppose  the  broker  were  to  fail 
to  pass  a  ticket  within  rule  87,  or  to  deliver  shares  or  stock 
under  rule  98  (*),  he  could  not  charge  his  principal  with  the 
consequences  of  his  default.  The  case  is  the  same  where  bis 
contracts  are  permaturely  closed  in  consequence  of  bis  being 
declared  a  defaulter ;  and  the  fact  that  the  rules  of  the  Stock 
Exchange  authorize  such  an  involuntary  closing  as  between 
their  own  members,  does  not  affect  the  contract  between  the  out- 
side principal  and  his  agent.  The  agent  was  employed  to  carry 
out  the  contract  according  to  the  rules;  in  fact,  he  has  broken 
the  rules,  and  so  incurred  liability.  The  judgment  of  the  court 
below  seems  to  have  overlooked  the  distinction  between  the 
effect  of  the  rules  upon  the  contracts  which  the  principal 
makes  with  those  with  whom  he  contracts  through  his  agent 
upon  the  Stock  Exchange,  and  their  effect  upon  the  con- 
tract between  the  principal  and  his  agent  If  the  plaintiffs 
could  succeed  in,  this  action,  the  defendants  would  be  entitled 
to  recover  back  the  same  amount  from  them  in  an  action  for 
breach  of  their  duty ;  so  that  on  the  ground  of  circuity  of  action 
alone  the  defense  is  good. 

Sir  J.  D.  Coleridge,  Q.C.,  S.  G.  {Powell,  Q.C.,  and  Bay,  Q.C., 
with  him),  for  the  plaintiffs  in  the  first  action  {Duncan  v.  Uilt). 
To  argue  that  circuity  of  action  forms  a  good  defense  here  is 
plainly  unsound,  for  the  measure  of  damages  in  the  two  actions 
would  be  wholly  different.  In  the  present  action  it  would  be 
the  amount  which  the  broker  became  liable  to  pay  on  the  clos* 
ing  of  the  account;  in  an  action  against  them  it  would  be  the 
loss  which  the  principal  had  sustained  by  the  prematufe  closing, 
which  might  be  much  more,  or,  on  the  other  hand,  might  be 
nothing  at  all,  for  it  might  well  be  that  the  premature  closing 
might  avert  a  much  greater  loss.  But  it  also  follows  as  the  re- 
sult of  the  cases  already  decided  on  this  subject,  that  the  rules 
prevailing  on  the  Stock  Exchange  are  (unless  obviously  unrea- 
sonable) to  be  taken  as  entering  into 'the  contract  between 
the  principal  and  his  broker.  If,  as  Grissell  v.  Brisiowe  (*)  and 
other  cases  establish,  the  principal  becomes,  in  respect  of  tlie 
246]  contract  which  he  empowers  his  broker  *to  make,  siil>- 
ject  to  the  rules  of  the  Stock  Exchange,  he  is  bound  by,  aiul 

0)  See  these  rules,  Law  Rep.,  4  C.  P.,  pp.  54,  58.  O  Law  Rep.,  4  C.  P..  30 
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entitled  to  take  advantage  of,  the  rales  by  which  the  affairs  of 
a  defaulting  broker  are  settled.     And  this  is  conceded  by  the 
defendant.     But  he  is  so  bound  and  entitled  only  by  reason  .of 
liis  employing  the  plaintiffs  as  his  agents,  through  whom  he 
obtains  benefits  which  it  would  be  impossible  for  him  to  enjoy 
ill  any  other  way:  per  Kelly,  O.B.,  in  Grissell  v.  Brisiowe  ('). 
He  cannot  then  claim  these  advantages  through  his  brokers,  and 
at  the  same  time  insist  on  treating  the  broker  as  if  no  such 
usage  prevailed.     There  is  no  doubt  that  if,  through  the  default 
of  another  member  of  the  Stock  Exchange,  his  contracts  were 
prematurely  closed,  he  would  be  bound  to  pay  his  broker  any 
differences  which  the  broker  thus  became  liable  to  pay;  and  it 
can  make  no  difference  that  the  closing  is  caused  by  the  inability 
of  the  broker  himself  to  meet  his  engagements.    Indeed,  the 
defendant  was  himself  the  cause,  in  part  at  least,  of  this  default. 
On  the  other  hand,  the  plaintiff's  default  would  have  led  to  no 
BQcb  result  but  for, the  rules  of  the  Stock  Exchange.     The  rea- 
sonable view  is  that  whenever  a  payment  is  made,  or  a  loss 
caused,  or  a  liability  incurred,  in  respect  of  a  contract  made  on 
the  Stock  Exchange,  by  reason  of  the  rules  of  the  Stock  Ex- 
change, the  principal  who  has  employed  the  broker  to  make 
tliat  contract  must  indemnify  him.     [He  referred  to  Bowring  v. 
tikpherd.  (^)] 

Powellj  Q.C.  {Murphy  with  him),  for  the  plaintiffs  in  Duncan 
V.  Beesanf  did  not  argue. 
BrowUy  Q.C.,  in  reply.  Cur.  adv.  vulL 

June  26.  The  judgment  of  the  court  (Blackburn,  Keating, 
Grove,  Brett,  Quain,  Archibald,  and  Honyman,  JJ.)  was  de- 
livered by 

Blackburn,  J.  The  plaintiffs  in  these  two  actions  are  stock 
brokers  who,  on  the  18th  of  July,  1870,  were  declared  defaulters 
ou  the  Stock  Exchange,  and  the  actions  are  brought  in  their 
names  on  behalf  of  their  Stock  Exchange  creditors.  The  de- 
fendants respectively  had  employed  the  plaintiffs  as  their  brokers 
to  carry  over,  or  continue,  as  it  is  called,  contracts  for  the  pur- 
chase of  shares  from  the  account  day  on  the  15th  of  July,  1870, 
to  the  next  account  day,  which  was  the  29th  of  July,  1870. 

*In  the  first  of  these  actions  a  sum  of  1688^.  195.  had  [247 
heen  paid  by  the  plaintifl&  at  the  request  of  the  defendant,  in 
order  to  have  the  contracts  carried  over,  as  it  is  called,  to  the 
29lhof  July,  1870.  The  verdict  in  that  case  was  for  6013i.  13s. 
M.,  and  included  thafsum  of  1688^.  195.,  as  well  as  the  amount 
^f  the  differences  on  the  closing  of  the  account  on  the  brokers 
becoming  defaulters,  as  will  be  presently  explained.     This  ver- 

0  Law  Rep.,  4  C.  P.,  at  p.  52.  -     O  Law  Rep. ,  6  Q.  B.,  809. 
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diet  was  subject  to  leave  reserved  to  enter  a  verdict  foi:  the  de- 
fendant  or  to  reduce  the  damages  to*  1688/.  195.  A  rule  was 
accordingly  obtained,  which,  after  argument,  the  Court  of 
Exchequer  discharged.  It  is  now  admftted  that  the  plaintiffs 
are  entitled  to  retain  their  vendict  for  1QS8L  195.,  and  the  only 
question  on  appeal  is,  whether  the  rule  should  have  been  made 
absolute  to  reduce  the  damages  to  that  amount. 

In  the  other  action,  the  defendant  had  before  action  paid 
everything  that  was  due  before  the  account  was  closed,  and  the 
verdict  was  for  the  amount  of  the  differeiices  on  the  closing  of 
the  account,  subject  to  leave  to  move  to  enter  the  verdict  for 
the,  defendant.  A  rule  was  accordingly  obtained,  which  the 
Court  of  Exchequer  discharged.  In  that  action,  therefore,  the 
question  on  appeal  is,  whether  the  rule  should  have  been  made 
absolute  to  enter  a  verdict  for  the  defendant. 

In  both  cases  the  only  question  is,  whether  the  creditors  of 
the  brokers  can  maintain  an  action  in  the  n^ame  of  the  brokers 
ugainst  their  customers,  to  recover  the  differences  on  the  com- 
pulsory closing  of  the  accounts  on  the  brokers  being  declared 
defaulters.  It  appears  by  the  case,  that  the  effect  of  the  carr)'- 
ing  over  the  contracts  from  one  account  day  to  the  next 
account  is,  that  the  brokers  enter  into  contracts  with  jobbers 
for  that  account  day ;  and  that  the  jobber  with  whom  the  con- 
tract is  tnade  is  in  precisely  the  same  position  towards  the 
broker  and  his  customer,  as  if  there  had  been  no  previous  con- 
tract, and  an  original  contract  had  been  made  with  the  jobber 
for  the  ensuing  account. 

Both  actions,  wfiatever  be  the  precise  form' of  them,  are 
actions,  in  contemplation  of  law,  brought  by  the  plaintiffs,  as 
brokers  and  agents,  against  the  defendants,  as  their  principals, 
for  an  indemnity.  They  are  founded  upon  allegations  that  the 
agent  has  incurred  a  loss  by  reason  of  having  acted  as  agent  iFor 
his  principal.  They  are  actions  founded  on  the  ordinary  and 
general  principles  of  common  law  with  regard  to  implied  indem- 
2481  nities.  It  must  be  *admitted  that  the  plaintiffs  were  autho- 
rizedTby  the  defendants  to  enter  into  contracts  in  their  behalf 
accordingto  the  rule^of  the  StockExchange.  It  must  be  admitted 
that  for  any  loss  incurred  by  the  agent  by  reason  of  his  having 
entered  into  such  contracts  according  to  such  rules,  unless  they 
be  wholly  unreasonable,  and  where  the  loss  is  without  any 
personal  default  of  his  own,  he  is  entitled  to  be  indemnified  by 
his  principal  upon  an  i.mplied  contract  to  that  effect.  But  it 
is  argued,  that  where  the  agent,  as  in  this  case,  is  subjected  to 
loss,  not  b}'' reason  of  his  having  entered  into  the  contracts  intb 
which  he  was  authorized  to  enter  by  his  principal,  but  by  rea- 
son of  a  default  of  his  own,  that  is  to  say,  as  in  this  case,  by 
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reason  of  his  insolvency,  brought  on  by  want  of  means  to  meet 
his  otiier  primary  obligations,  it  cannot  lie  said  that  he  has 
suffered  loss  by  reason  of  his  having  entered  into  the  contracts 
made  by  him  on  behalf  of  his  principal, and  consequently  there 
is  no  promise  which  can  be  implied  on  the  part  of  his  principal 
to  indemnify  him  ;  and  in  the  present  cases  there  certainly  was 
no  express  promise  to  this  efiect.  These  allegations,  both  as  to 
fact  and  law,  seem  to  us  to  be  correct.  There  was  no  failure 
by  the  defendants  in  any  part  of  their  undertakings ;  there  was 
no  evidence  that  the  insolvency  of  the  plaintifts  was  occasioned 
by  reason  of  their  having  entered  into  the  contracts  for  the  de- 
fendants; it  is  consistent  with  the  evidence  that  the  plaintiffs 
would  have  become  insolvent  precisely  at  the  same  time  as  tliey 
did  if  they  had  not  entered  into  any  contract  for  either  of  the 
defendants.  The  plaintiffs'  insolvency  was,  so  far  as  regards 
the  defendants,  entirely  the  result  of  their  own  default.  We 
thiuk  there  is  no  implication  of  law  to  force  upon  the  defend- 
ants an  obligation  to  indemnify  the  plaintiffs  in  such  a  case. 

We  think,  therefore,  that  the  judgment  below  should  be  re- 
versed, and  the  rule  in  the  case  of  Duncan  y.  Hill  be  mado 
absolute  to  reduce  the  damages  to  1688Z.  195.,  and  in  the  case 
oi  Duncan  v.  Beeson  that  the  rule  be  absolute  to  enter  a  verdict 
for  the  defendant.  Judgment  reversed. 

Attorney  for  plaintiffs  in  both  actions  r  J.  Tucker. 
Attorney  for  defendant  in  Duncan  v.  Hill :  Oehme. 
Attorneys  for  defendants  in  Duncan  v.  Beeson :  Whites.  Renard^ 

A  broker  engaged  in  buying;  and  scl-  so  doing  the  stocks  wiU  be  sold  and 

ling  stocks  has  no  right  to  sell  his  cus-  givi  him  a  reasonable  time  so  to  do. 

Winer's  stocks  without  demanding  pay-  RUter  v.  Cushman,  85  How.  Prac.  Rep., 

ment  of  the  amount    due  him,   and  284,  S.G.7Kob.,294  ;(/bAn^7iy.  Jfu^o^^, 

offering  to  transfer  the  stock.      Mer-  51  N.  Y.,  634 ;  Porter  v.  Parkes,  49  N. 

win  V.  Hamilton,  6  Duer.,  244 ;   John-  Y.,  564  ;  E^aer  v.  Lendeiman,  71  Penn. 

wttv.  Mukeff,  51  N.  Y.,  634;  Esser  v.  St.  R.,  76;  Taylor  v.  Ketchum,  5  Rob., 

/^B<fctm«7i,71  Penn.  St.  R.,76;  Taylor  507,  35  How.  Prac,  2Sd;. Morgan  v. 

▼.  Ketehum^  5  Rob.,  507.  a5  How.  Prac. ,  Jaudon,  40  How.,  366 ;  Durant  v.  Bins- 

38» ;  Miyrgan  v.  Jaudon,  40  How.,  3H6 ;  tien,  35  How.,  231. 

MUHken  y.  Dehon,  27  N.  Y.,  364 ;  see  1  As  to  what  is  a  reasonable  notice,  see 

Pare,  on  Cont.  (6th  ed.),  57,  note  b.  Stewart  v.  DraJce,  46  N.  Y.,  449 ;  Mor- 

The  demand  may  be  made  of  an  agent,  ganv.  Javd^n,  40  How.,-  366;  Johnaon 

Mmm  V.  Delum,  27  N.  Y.,  364      ,  v.  Iftdvey,  51  N.  Y.,  634. 

Waiver  of  notice  of  sale  does  not  waive  He  must  not,  if  authorized  to  sell,  sell 

a  demand.  Durant  y.  Mnatien,^  Kow,  until  the  time  fixed,  even  though  he 

Prac ,  231 ;  Wilson  v.  Little,  2  N.  Y.  hold  a  general  authority  to  sell.    Clarke 

R«Pm  443.  V.  Meigs,  10  Bosw.,  837. 

Though  both  may  by  contract  be  dis-  The  broker  after  giving  notice  may 

pen8edwith.if£ffi^7i  V.  i>dA<?n,27N.  Y.,  by  his  conduct  waive  it.    Morgan  v. 

364 ;  Markham  v.  Jaudon,  41  N.  Y. ,  243.  Jaudon,  40  How. ,  366. 

In  addition  to  such  demand  he  must  A  custom  to  sell  without  such  de- 

pve  the  customer  notice  to  increase  mand  or  notice  will  not  justify  a  sale 

hU  m&rgr&  and  that  in  default  of  his  without  them.    Markham  v.  Jaudon, 
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41  N.  Y.,  235,  reversing  48  Barb.,  462 ;  When  a  broker  is  autborized  to  sell 

2  Parsons  on  Cont. .  (6th  «ed.),  117,  Id,  stock  short  for  a  customer  be  cannot  im- 
5'>i7,  note  f ;  Taylor  v.  Ketchum,  5  Rob.,  mediately  sell  and  deliver  and  bold  his 
507,  35  How.  Prac,  289.  customer  liable  for  what  he  pays  for 

If  he  sell  without  so  doing  he  is  g^uilty  stock  to  replace  the  stock  delivered  if 

of  conversion  of  the  stock.    Merwin  v.  he  purchase  without  orders  to  do  so. 

Hamilton,  6  Duer.,  244,  251 ;  Bitter  v.  Knoidton  v.  Mteh,  48  Barb..  593.      •    . 

Oushman,  35  How.  Prac.  Rep.,  284,  S.  C ,  Brokers  who  are  mere  pawnees  and 

7  Rob.,  294 ;  Porter  v.  Parks,  49  N.  Y.  legally  proceed  to  sell  stocks  of  their 

Kep.,  564;  Bead  v.  Lambert,  10  Abb.  customers  must  exercise  ordinary  dili- 

Prac.  Rep.  N.  S.,  428,  435  ;  Clarke  v.  prence.  The  mere  fact  tliat  they  sell  be- 

Meigs,  10  Bosw.,  338;  Saltus  v.  Oenin,  low  the  market  value  is  not  sufficient  to 

3  Bosw.,250 ;  Taylor  v.  Ketehum,5  Rob.,  render  them  liable.  Durant  v.  EtMtien, 
507,  85  How.  Prac,  289 ;   Morgan  v.  35  How.  Prac,  223. 

Javdon^  40  How.  Prac,  366.  And  if  they  do,  they  may  recover  any 

And  cannot  maintain  an  action  against  balance  due  them  from  the  customer, 

his  customer.     Mermn  v.  Hamilton,  6  Esser  v.  Lendeiman,  71  Penn  St.  R.,  76. 

Duer.,  244,  S.  C,  7  Rob.,  294.  A  broker  must  obey  orders  to  sell  and 

But  is  liable  to  the  customer  for  his  is  liable  for  the  damages  resulting  from 

damages  arising  from  the  conversion,  a  neglect  to  do  so  though  he  act  in  good 

Butler  ¥.  Oiishman,  35  How.  Prac,  284 ;  faith.    Hope  v.  Loffjrejice,  50  Barb., 258 ; 

Clarke  y.  Meigs,  lOBosw.,  337;  Taylor  Clark  v.  Meigs,   13  Abb.  Prac.  Rep. 

V.  Ketchum,  5  Rob.,  507,  35  How.  Prac,  467. 

289;  Clark  v.  Meigs,  19  Abb.  Prac,  467,  As  to  the  construction  and  effect  of 

not  same  case  as  10  Bosw.,  337.  an  agreement  to  sell  and  deliver  stock 

Without  demand  by  the  customer  or  at  any  time  within  a  specified  time  *'  at 

offer  to  pay  the  amount  for  which  the  seller's  option ;"  See  Currie  v.  Whit^. 

stock  was  pledged.    Bead  v.  Lambert,  45  X.  Y.,  822;  Merriam  v.  Kellogg,  58 

10Abb.PracRep.,N.S.,428;C7arA»  V.  Barb.,  445;   Clark  v.  Meigs,  13  Abb. 

uMeigs,   10   Bosw.    337.  22  How.,  341 ;  Prac.  467. 

Mertoin  V, Hamilton, 6 DaeT,252;  Wilson  4^  to  the  rights  of  broker  and  cus- 

V.  Little,  2  N.  Y.,  443 ;  Clark  v.  Meigs,  tomer  where  stock  was  deposited,  iu- 

13  Abb.  Prac,  4G7.  stead  of  cash,  as  a  margin  against  other 

He  is  not,  however,  entitled  to  recover  speculations,  See  Lawrence  v.  MaxiceU, 

the  difference  between  the  amount  for  58  Barb.,  411. 

which    the  stock    was  sold  and    the  The  broker  may  purchase  according 

highest  market  value  which  it  reached  to  the  custom  of  brokers.    Horton  v. 

at  any  time  after  such  sale,  down  to  the  Morgan,  19  N.  Y..  170;  Whitehouse  v. 

day  of  trial.    Baker  v.  Drake,  8  Alb.  Moore,  13  Abb.,  142. 

Law  Jour.,  340,  .53  N.  Y.   Rep..  211,  If  he  advance  a  portion  of  the  money 

overruling  on  this  point.  Ma/rkJiam  v.  he  may  take  title  in  his  own  name. 

Jaudon,  41  N.  Y.  Rep.,  235.  Hort^n  v.  Morgan,  19  N.  Y.,  170 ;  bnt 

As  to  rule  of  damages  see  Bead  v.  see  Taylor  v.  Ketchum,  5  Rob.,  507,  35 

Lambert,  10  Abb.  N.  S ,  428 ;  Clarke  v.  How.  Prac,  289 ;  Clark  v.  Meigs,  13 

Meigs,  10  Bosw.,  338 ;  Taylor  v.  Ketchum,  Abb.  Prac. ,  467. 

5  Rob.,  507, 35  How.  Prac,  289  ;  Morgan  He  is  not  bound  to  keep  the  stock 

V.  Jaudon,  40  How.  Prac,  366 ;  Wuson  separate.     It  is  sufficient  that  he  has 

V.  Little,  2  N.  Y., 443 ;  Hope  v.  Lawrence,  at  all  times  and  is  ready  on  demand  to 

50  Barb.,  258.  deliver  the  amount  of  stock  purchased 

If  the  broker  sell  the  stdcks  without  for  him.    Horton  v.  Morgan,  19  N.  Y., 

authority  he  cannot  escape  liability  by  170^  but  see  Taylor  v.  Ketchum,5.^o\)., 

restoring  the  stocks.    Clarke  v.  Meigs,  507,  35    How.  Prac,    289 ;  Clark  v. 

10  Bosw.,  338;  Thompson  v.  Brown,  3^  i/irt^*,  10  Abb.  Prac,  467. 

N,  Y.  Superior  Court  Rep.,  1.  It  has  been  held  in  this  country  that 

Otherwise  if  he  restore  them  with  the  a  broker  is  not  liable  if  the  stock  pur- 
assent  of  the  customer.  Stewart  v.  chased  proves  to  be  spurious.  Peckham 
Brake,  46  N.  Y.,  449.  v.  Ketchum,  10  Abb.  Prac,  220. 

When  he  may  immediately  compel  Although  in  England  it  has  been  held 

the  customer  to  make  his  margin  good  he  is  liable  to  a  seller  through  him  if 

or  proceed  to  sell  the  stocks  on  notice,  the  purchaser  prove  to  be  an  infant  and 

Stewart  v.  Drake,  A!^  N.  Y.,  449.  the  seller  be  compelled  to  pay  subse 
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qaent  calls.    Merry  v.  NickaUs,  3  En^.  tervention  of  a  court  of  equity  neces- 

Bep.,  600,  and  note  p.  621;  Ij.  R.,  7  pary.    Durant    v.  Eitistien^   35    How. 

iliT.  Appeals,  733 ;  DeiU  v.  NickaJU,  23  Prac. ,  223.    Nor  re.strain  a  sale  of  stocks 

Weekly  Rep.,  218  Com.  PL  by  a  broker.    Park  v.  3fnsgrave,  2  N.    ' 

The  contract  of  broker  and  cuBtomer  Y.  Supreme  Court  Rep.,  571. 
19  not  within  the    statute  of    fraud?.        As  to  complaints  by  brokers,  see  Mer- 

Markham  v.  Jaudan,  41  N.  Y.,  244;  tDinv.HamiUon,6D\xeT,2UM9;  White- 

WkikhouMB   y.    Moore,  13    Abb.,   142 ;  Iiovm  v.  Moore,  13  Abb.,  142 ;  ag^ainst 

To^r  v.iTefcAuTO,  5Rob.,  507,  35Uow.  them  SaUus  v,  Oenin,  3  Bos w.,  250; 

Prac,  289.  Markham  v.  Javdon,  41  NY.,  36 ;  Clarke 

If  a  broker  improperly  transfer  stock  v.  Meigs,  10  Bosw.,  338.  22  How.,  341; 

to  his  own  name,  the  customer  may  Durant  v.  Mnatien,  35  How.,  224  ;  Mor- 

chxrge  him  with  all  profits  arising  from  gan  v.  Jaudon,  40  How.  Prac.  Rep.,  366. 
the  tran.<ULCtion,  or  treat  him  with  a        A  broker  has  no  lien   for  a  general 

eooTeraion  thereof,  but  he  must  elect  balance  upon  stock  purchased  by  order 

which  he  will  do.     Taussig  v.  Hai^,  of  another  broker  for  a  particular  cus- 

49N.  Y.,d01.  tomer.    The  lien  only  extends  to  the 

Equity*  will  not  entertain  a  suit  to  balance  due  upon  the  particular  trans- 
redeem  stocks  pawned,  without  some  action.  Edans  v.  Wain,  71  Penn.  St. 
uther  circumstances  renderinp^  the  in-  R.,  69. 
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V.C.  BACON'S  COURT. 

Feb.  15  and  18,  and  March  1, 1878.. 
[12  Cos's  Criminal  Cases  447.] 

447]  *Ks  B axeman's  Trusts 

Fdon's  goods  — Colonial  cormcHon  —  Forfeiture  —  Prerogatite  of  Crown. 

A  person  entitled  to  a  legacy  to  be  paid  to  iiim  at  twenty-one  was,  while  ander 
that  a^e,  convicted  of  felony  in  this  country,  and  after  attaining  that  age  was 
again  convicted  of  felony  in  New  South  Wales. 

Held,  that  the  legacy  would  liave  been  forfeited  by  the  colonial  conviciions, 
had  it  not  been  already  forfeited  by  the  conviction  in  England. 

This  was  a  petition  for  tlie  ti-ansfer  to  the  crown  of  certain 
sums  of  stock  which  had  been  paid  into  court  under  the  follow- 
ing circumstances :  Thomas  Bateman,  oy  his  will  made  in  1814, 
gave  a  sum  of  3000Z.  Bank  Annuities  to  his  wife  for  life,  and 
after  her  decease  he  gave  the  same  to  bis  grandchildren,  Ar- 
thur and  Alfred  Bryer,  to  be  transferred  to  them  on  their 
respectively  attaining  the  age  of  twenty-one  years,  and  he  di- 
rected the  income  in  the  meantime  to  be  applied  for  or  towards 
thair  maintenance,  with  gifts  over  in  default  of  tl\eir  respectively 
attaining  the  age  of  twenty-one. 

The  testator  also  gave  a  mqiety  of  his  residuary  estate  to  be 
divided  equally  between  his  said  grandchildren  at  the  same 
timeand  in  the  same  manner  as  the  preceding  gift.  The  tes- 
tator died  in  1820,  and  his  widow  died  in  1837. 

Alfred  Bryer,  who  was  born  in  1805,  was  on  the  20th  June, 
1825,  convicted  of  felony  at  the  Old  Bailey,  but  sentence  was 
Tipt  recorded  on  his  relations  undertaking  to  send  him  out  to 
New  South  Wales  for  a  term  of  seven  years.  While  there  he 
was  three  times  convicted  of  penal  offenses,  and  sentenced  to 
certain  terms  of  imprisonment.  In  1842  he  received  a  certifi- 
cate of  freedom,  since  which  time  he  had  not  been  heard  of,  in 
consequence  of  which  in  1872,  his  brother,  Arthur  Bryer,  took 
out  letters  of  administration  to  his  estate.  The  trustees  of 
the  will  being  in  doubt  as  to  the  effect  of  the  conviction  Upon 
the  interest  of  Alfred  Bryer  under  the  will,  paid  the  fund  to 
which  he  was  entitled,  amounting  to  about  12,000f.  Bank  an- 
nuities, into  court,  under  the  Trustee  Relief  Act. 
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*Hemmmgj  on  behalf  of  the  crown. —  By  the  conviction[448 
of  Alfred  firyer  at  the  Old  Bailey  all  his  property,  whether 
vested  in  possession  or  not,  became  forfeited  to  the  crown  {lie 
Thompson's  Trusts,  22  Beav.  606 ;  28  L.  T.  Rep.  0.  S.,  57) ;  but 
even  if  it  were  not  so,  the  subsequent  convictions  in  New  South 
Wales  atler  the  fund  had  come  into  possession  would  have 
worked  a  forfeiture. 

SwansioTiy  Q.C.  and  Slirling^  for  Arthur  Bryer. — The  interest 
which  Alfred  Bryer  took  under  the  will  of  his  grandfather,  not 
being  in  possession  at  the  time  of  the  conviction  at  the  Old 
Bailey,  was  not  thereby  forfeited:  {Stokes  y.  HoUlen,  1  Keen, 
145).  The  crown  is  not  entitled  to  the  goods  of  felons  in  the 
colonies.  Forfeiture  for  felony  is  simply  a  feudal  law,  and  the 
forfeiture  is  not  necessarily  to  the  crown,  but  to  the  next  lord 
above  the  felon,  which  in  this  case  would  be  the  colonial  govern- 
ment and  not  the  crown  in  England.  In  some  cases  cor- 
porations are  entitled  to  the  felon's  goods:  (Staunford  on 
Prerogative,  45;  Yorke  on  Forfeiture,  92.)  Colonists  carry 
with  them  only  such  of  the  laws  of  the  motner  country  as  aro 
required  by  ttie  state  of  the  country  to  which  they  go,  and  it  is 
for  the  crown  to  show  that  the  law  of  forfeiture  has  been  trans- 
planted into  Australia:  {Attorney  General  v.  Slewartj  2  Mer., 
159,  n.)  It  has  been  held  that  the  Mortmain  Act  is  not  applica- 
ble to  Australia  {Wicker  v.  Hume,  7  H.  L.  C,  124;  31  L.  T. 
Rep.,  319),  and  on  the  same  principle  the  law  of  forfeiture  cannot 
be  applied.  The  following  authorities  weve  also  referred  to : 
9  Geo.  4,  c.  83 ;  33  &  34  Vict.  c.  23 ;  Story's  Conflict  of  Laws,  c. 
16,  par.  621 ;  Blackstone's  Commentaries,134 ;  Offden  v.  Folliott 
(3  Term.  Rep.,  726,  733) ;  JSmperor  of  Austria  v.  i)ay,  4  L.  T. 
Rep.  K  S.,  274,  494 ;  2  GiflF.,  628. 

Kekewich  appeared  for  the  trustees. 

Hemming  in  reply. — ^Forfeiture  for  felony  is  a  punishmentfor 
the  offense,  and  does  not  at  all  relate  to  the  feudal  system,  but  is 
a  prerogative  vested  in  the  crown :  (Blackstone's  Commentaries, 
yf  2,  p.  252;  Chitty  on  Prerogative,  215.)  Goods  are  for- 
feited on  conviction,  lands  on  attainder;  and  it  is  immaterial 
^vhether  the  interest  be  legal  or  equitable,  in  possession  or  ac- 
tion :  (Jarman's  Bythewood's  Conveyancing,  vol.  iv,  pp.  70, 
74.)  The  colonial  government  is  no  more  the  mesne'lovd  be- 
tween the  crown  and  the  felon  than  a  minister  of  the  crown  in 
England  is  mesne  lord  between  them.  It  is  true  that  in  some 
places  corporations  are  entitled  to  forfeitures  for  felony,  but 
then  it  is  only  by  grant  from  the  crown.  The  queen's  prero- 
gative runs  as  much  in  the  colonies  as  in  England,  and  the 
crown  is  therefore  entitled  to  this  money. 

The  7iCB  Chancellor  said  I  have  no  doubt  that  this  money 
6  Eno.  Rep.1  40 
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was  the  property  of  Alfred  Brjer  at  the  time  of  his  conviction 
at  the  Old  Bailey,  and  therefore  that  it  is  properly  forfeited  to 
the  crown.     It  has  been  suggested  on  behalf  of  the  respondent 
that  the  right  of  forfeiture  to  the  crown  by  reason  of  the  coU>- 
449]  iiial  convictions  has  *not  been  established,  and  that  tlie 
queen's   prerogative  does  not  extend   so   far  as  JiTew  South 
Wales ;  but  the  arguraents  which  have  been  brought  forward 
in   support   of  these  propositions  have   really  nothing  to  do 
with  the  question.     The  queen  is  as  much  the  queen  of  New 
South  Wales  as  she  is  the  qeeen  of  England,  and  I  have  no 
hesitation  in  saying  that  her  prerogative  is  as  valid  in  the 
colonies  as  it  is  in  this  country.     As  to  the  argument  that  the 
mesne  lord  is  entitled  to  forfeitures  for  felony,  wherever  such 
rights  do  exist,  they  are  derived  only  by  grant  from  the  crown. 
I  am,  however,  of  opinion  that  the  legacy  was  absolutely  vested 
and  not  contingent  at  the  time  Qf  Alfred  Bryer's  conviction  in 
England ;  and  that,  therefore,  irrespective  of  the  colonial  con- 
victions, it  is  properly  forfeited  to  the  crown. 

Solicitors  for  the  crown.  Haven  ^  Bradley. 
Solicitors  for  the  respondent,  F.  ^  E.  Chester.     • 
Solicitors  for  the  trustees,  JFreshJields. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  3,  1873. 
(Before  Bovill,  C.J.,Bramwell,  B.,  Blackbam,  J.,  Archibald,  J.,  and  Honyman,  J.}. 
451]  *REa.  V.  LiNCB  ('). 

FdUe  pretemes  »  DinHbility — Eoidence. 

The  prisoner  was  convicted  on  an  indictment  charging  tliat  he  did  falsely  pre- 
tend that  lie  then  lived  at,  and  was  the  landlord  of,  a  beerhouse,  and  thereby  ob- 
tained goods. 

The  evidence  was,  that  prisoner  said  he  was  the  nephew  of  a  man  in  prowcn- 
tor*s  employ,  which  was  true ;  and  that  he  lived  at  the  beerhouse ;  but  he  did 
not  say  he  was  the  landlord  of  that  house.  Prosecutor,  in  parting  with  his  goods, 
was  influenced  both  by  the  fact  of  his  being  the  nephew  of  his  servant,  and  the 
statement  that  he  lived  at  the  beerhouse ;  he  believed  him  to  be  the  landlord  of 
the  beerhouse  : 

ffeld,  that  it  was  immaterial  that  the  prosecutor  was  partly  influenced  by  the 
fact  that  the  prisoner  was  the  nephew  of  his  servant : 

Held,  also,  that  the  allegation  that  the  prisoner  lived  at  and  was  the  landlord 
of  the  beerhouse  was  divisible,  and  that  the  part,  "  that  he  lived  at  the  beer- 
house/' being  false,  he  was  rightly  convicted. 

Case  reserved  for  the  opinion  of  this  court.     The  prisoner 
was  indicted   at  the  adjourned   Epiphany  Sessions,   held  at 
O  Reported  by  JoaN  Tiio>fP30:y.  Esq.,  barrts^r-aUaw. 
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Chelmsford,  on  the  18th  gf  February,  1873,  for  that  he  did  un- 
lawfully,  knowingly,  and  designedly,  falsely  pretend  to  one 
James  Hutley,  that  he,- the  said  William  Li  nee,  then  lived  at 
and  was  then  the  landlord  of  a  certain  beerhouse  at  Margaret- 
tinff  Tye,  by  means  of  which  said  false  pretenses  that  the  said 
William  Lince  did  then  and  there  unlawfully  obtain  from  the 
said  James  Hutley  eighty-six  bushels  of  potatoes,  with  intent  to 
defraud. 

From  the  evidence  it  appeared  that  the  prisoner  was  the 
owner  of  a  van  in  which  he  lived,  and  which  at  the  time  iii 
question  was  standing  in  a  field  in  the  occupation  of  the  keeper 
of  the  beerhouse  on  Margaretting  Tye.  Prisoner  had  never  re- 
sided in  this  *beerhouse,l)ut  it  was  with  the  consent  of  the  [452 
keeper  of  the  said  beerhouse  that  the  van  was  standing  in  the 
field ;  and  there  had  been  money  transactions  between  prisoner 
and  the  beerhouse  keeper. 

The  prosecutor,  James  Hutley,  stated  that  when  the  prisoner 
came  to  him  to  purchase  the  potatoes  which  were  the  subject 
of  the  charge^  and  which  were  sent  to  the  prisoner  and  never 
paid  for,  he,  the  prisoner,  told  him  he  was  the  nephew  of  a  man 
then  in  prosecutor's  employ,  and  this  turned  out'to  be  true; 
and  he  further  told  him  that  he  lived  at  the  beerhouse  at  Mar- 
garetting  Tye,  though  he  did  not  say  he  was  the  landlord  of 
that  house. 

The  prosecutor  stated,  that  when  he  sent  the  potatoes  to  the 
prisoner  his  mind  was  influenced  by  the  belief  that  the  prisoner 
was  his  servant's  nephew,  and  that  his  mind  was  also  influenced 
by  the  statement  that  he  lived  at  the  beerhouse  at  Margaretting 
Tye.  The  prisoner  did  not  say  he  was  the  landlord  of  the  beer- 
house, but  still  he  believed  him  to  be  the  occupier  of  that  house. 
It  was  contended  for  the  defense :  First,  that  there  is  only 
one  pretense  stated  in  the  indictment,  namely,  that  prisoner 
lived  at  and  was  then  the  landlord  of  the  beerhouse,  that  this 
assertion  could  not  be  divided,  and  that  inasmuch  as  the  evi- 
dence showed  that  the  prisoner  had  not  represented  himself  as 
the  landlord,  the  prosecution  must  fail;  secondly,  assuming 
that  the  assertion  is  divisible,  and  that  the  words,  "  he  lived  at," 
are  a  pretense,  there  is  no  evidence  to  show  that  the  property 
was  obtained  by  means  of  that  pretense,  the  prosecutor  saying 
that  the  belief  that  the  prisoner  was  the  nephew  of  his  servant 
influenced  his  mind  as  well  as  the  belief  that  he  was  the  occu- 
pier of  the  beerhouse. 

The  chairman  directed  the  jury  to  find  the  prisoner  guilty 
if  they  believed,  first,  that  any  false  representation  had  been 
made;  secondly,  that  the  mind  of  the  prosecutor  had  been  in- 
fluenced in  a  substantial  degree  to  part  with  his  property  by 
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that  false  pretense ;  thirdly,  that  there  was  fraudalent  intent 
upon  the  part  of  the  prisoner  in  the  transaction.  Bat  that  if 
they  had  reasonable  doubts  upon  any  one  of  these  points,  they 
were  to  acquit  him. 

The  jury  found  the  prisoner  guilty,  and  the  following  points 
were  thereupon  reserved :  First,  whether  the  charge  could  be 
sustained,  the  indictment  stating  the  false  pretense  to  be,  that 
the  prisoner  "  then  lived  and  was  the  landlord  of  a  certain  beer- 
house," when  the  prisoner  had  never  stated  that  he  was  tlie 
landlord  of  the  beerhouse,  but  only  that  he  lived  there;  secondly, 
whether  a  charge  of  obtaining  goods  by  false  pretenses  can  be 
sustained  when  prosecutor  adoiits  that  another  circumstance 
inflaetfced  ^his  mind  in  parting  with  bis  goods,  as  well  as  the 
alleged  false  pretense. 

The  prisoner  was  sentenced  to  six  calendar  months  hard  la- 
bor and  being  unable  to  find  bail,  he  went  to  prison. 

(Signed)  J.-W.  Perry  Watlington, 

Chairman  of  the  Essex  Sessions. 

453]    *^o  counsel  appeared  to  argue  for  the  pr)^oner. 

G.  TayleVy  for  the  prosecution. — ^First,  it  is  not  necessary  that 
all  the  false  pretenses  alleged  should  be  proved,  but  if  part  only 
be  proved,  and  the  prosecutor  was  induced  thereby  to  part  wiili 
his  property,  that  is  sufficient.  [Blackburn,  J. — ^What  is  the 
false  pretense  proved  here  ?  The  prisoner  never  said  that  lie 
occupied  the  beerhouse,  and  the  prosecutor  only  states  that  his 
mind  was  influenced  by  the  statement  that  he  lived  at  the  beer- 
house. It  ie^  not  found  that  the  prisoner  led  him  to  believe  that 
he  was  the  landlord  of  the  beerhouse.]  The  case  does  not  pro- 
fess to  set  out  the  whole  of  the  evidence,  and  it  was  for  the 
jury  to  determine  whether  the  prisoner's  statement  could  rea- 
sonably influence  the  prosecutor's  mind.  [Blackburn,  J. — 
The  case  does  not  show  that  the  ju^y  were  ever  asked  to  de- 
termine that.]  This  is  a  case  of  variance  merely,  and  the  false 
pretense  charged,  that  the  prisoner  lived  at  ana  was  the  land- 
lord of  a  certain  beerhouse,  is  divisible.  In  Reg.  y.HewgiU  (Dears., 
315),  it  was  held  sufficient  to  set  out  in  the  indictment  the 
actual  substantial  false  pretense  by  which  the  property  was 
obtained,  and  to  prove  the  same,  although  other  matters  not 
alleged  in  some  measure  operated  as  an  inducement  upon  the 
prosecutor's  mind.  Here  it  was  proved  that  the  prisoner  said 
he  lived  at  the  beerhouse,  and  the  jury  have  found  that  it  ope- 
rated on  the  prosecutor's  mind. 

BoviLL,  C.J. — There  were  two  points  contended  for  by  the 
prisoner's  counsel  at  the  trial,  and  reserved  for  the  considera- 
tion of  this  court.  The  first  point  was,  whether  the  charge 
could  be  sustained,  the  indictment  stating  the  false  pretense  to 


r 


Vol  XIL]  CRIMINAL  LAW  CASES.  317 

Keg.  V.  Castro.  1873 

be,  that  *^  the  prisoaer  then  lived  at  and  was  then  the  landlord 
of  a  certain  beerhouse/'  whtfn  the  prisoner  had  never  stated 
that  he  was  the  landlord  of  the  beerhouse,  but  only  that  he 
lived  there.  It  is  clearly  sufficient  to  sustain  an  indictment  to 
prove  part  only  of  the  false  pretenses  charged ;  and  the  ques- 
tion  here  is  whether  the  false  pretense  charged,  viz.,  that  the 
prisoner  "  then  lived  at  and  was  the  landlord  of  a  certaiin  beer- 
liooae,''  is  a  statement  of  two  facts  which  are  false.  It  seems 
to  me  that  it  is,  and  that  they  may  be  divided  ;  and  that  if  it  is 
proved  to  be  false  as  to  one,  the  other  need  not  be  proved.  The 
Becond  point  reserved  was,  whether  a  charge  of  obtaining  goods 
by  false  pretenses  can  be  sustained  when  the  prosecutor  admits 
that  another  circumstance  influenced  his  mind  in  parting  with 
bis  goods,  as  well  as  the  alleged  false  pretense.  It  has  been 
long  settled  that  it  is  immaterial  that  the  prosecutor  was  in- 
flnenced  by  other  circumstances  than  the  false  pretense  charged. 
If  that  were  not  so,  an  indictment  for  false  pretenses  could 
scarcely  ever  be  maintained,  as  a  tradesman  is  generally  more 
or  less  influenced  by  the  profit  he  expects  to  make  upon  the 
transaction.  The  case  of  Reg  v.  Hewgill  is  an  authority  in  sup- 
port of  this  view.  I  therefore  think  this  conviction  ought  to  be 
affirmed. 

Blackburn,  J.  The  only  doubt  that  I  have  had  is,  whether 
on  the  case  it  appears  that  the  jury  were  sufficiently  asked  to 
find  *wbether  the  prisoner's  statement  that  he  lived  in  [454 
the  beerhouse  and  whether  it  is  sufficiently  found  that  that  false 
statement  influenced  the  prosecutor's  mind.  I  think,  however, 
that  that  point  is  not  reserved.  Conviction  affirmed 


[12  Cox's  Criminal  Cases,  i54.] 

Court  of  Queen's  Bench. 

Tuesday,  April  29, 1873. 

« 
(Before  Cockbarn,  C.J.,  Mellor  and  Lush,  JJ.) 

Eeg.  V.  Castro. 

Triaial  bar^Iiemooal  by  certiorari  from  Central  Criminal  Court— Indictment  for 

perjury — Offenses  in  ttoo  counties. 

Aq  Indictment,  enntaining  two  coants,  one  allejoring  perjary  committed  in 
Middlesex,  the  other  aHegin^  perjury  committed  in  London,  was  tried,  upon 
removal  by  certiorari  from  the  Central  Criminal  Court,  before  the  Queen's  3encn 
Bitting  at  bar. 

Hdd,  that  it  was  no  valid  objection  to  the  jurisdiction  of  the  court  that  tlie  jury 
vu  entirely  from  the  county  of  Middlesex. 

Indictment  for  perjury,  removed  from  the  Central  Criminal 
Court  by  certiorari  and  tried  at  bar  by  application  of  the  at- 
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torney  general.  The  jury  summoned  by  the  court  consists  of 
special  jurors  of  the  county  of  Middlesex. 

The  indictment  contained  two  counts  :  the  first  allesred  that 
the  defendant  committed  perjury  in  the  trial  at  Nisi  Prius  at 
Westminster  of  the  ejectment  Tichborne  v.  Liiskington ;  the 
second  alleged  that  the  defendant  committed  perjury  in  affida- 
vits in  the  Chancery  suit  of  the  same  name,  sworn  by  him  in 
the  city  of  London  before  a  commissioner  for  taking  oaths  in 
Chancery.  The  venue  laid  in  the  indictment  was  **  Central 
Criminal  Court." 

The  certiorari^  in  pursuance  of  9  &  19  Vict.  c.  24,  a.  3,  stated 
the  county  of  Middlesex  to  be  that  in  which  the  indictment 
was  to  be  tried.     That  section  is : 

3.  And  whereas  doubt  liave  been  raised  as  to  the  proper  place  of  trial,  where 
indictments  have  been  removed  by  writ  of  Certiorari  from  the  Central  Criminal 
Court  into  the  Court  of  Queen's  Bench :  Be  it  enacted,  that  every  writ  of  Certiorm 
for  removing^  an  indictment  from  the  said  Central  Criminal  CJourt,  shall  specify 
465]  the  *county  or  jurisdiction  in  which  the  same  shall  be  tried  ;  and  a  juiy 
shall  be  summoned,  and  the  trial  proceed  in  the  same  manner  in  all  r««pect8,  as 
if  the  indictment  had  beqn  originally  preferred  in  that  county  or  jurisdiction. 

Kenealyy  Q.C.  and  McMahon  for  defendant,  contended  that 
the  court  with  a  Middlesex  jury  had  no  jurisdiction  to  try 
this  indictment.  The  general  common  law  rule,  to  which  per- 
jury is  no  exception,  requires  that  a  criminal  shall  be  tried  in 
the  county,  and  by  a  jury  of  the  county,  in  which  the  crime  has 
been  committed.  That  rule  is  not  affected  by  the  provision  ia 
9  &  10  Vict.  c.  24,  s.  3,  concerning  indictments  removed  by  writ 
of  cerliorori.  Corner's  Crown  Practice  (p.  259),  says,  "  As  the 
trial  [at  bar]  must  be  by  a  jury  of  the  county  wherein  the  of- 
fense was  committed  (unless  otherwise  ordered  by  the  court  upon 
suggestion),  it  has  been  thought  that  a  trial  at  bar  cannot  be 
had  in  a  cause  originating  in  London,  or  in  a  county  palatine, 
the  jurors  being  exempted  by  charter  from  coming  out  of  their 
city  or  county  to  try  any  issue,  unless  the  jurors  consent  to 
waive  their  privilege ;  but  the  more  convenient  mode  would  be 
to  move  for  a  suggestion  for  trial  by  a  jury  of  an  adjoining 
county,  and,  that  being  granted,  to  move  for  a  trial  at  bar."  lu 
this  case  no  motion  had  been  made  for  trial  by  a  jury  of  an  ad- 
joining county,  nor  indeed  would  that  be  of  any  avail,  for  part 
of  the  perjury  alleg^ed  in  the  indictment  was  committed  in  Mid- 
dlesex, and  part  in  London.  [Cockburn,  C.J. — Surely,  if  neces- 
sary, we  can  quash  the  second  count  of  the  indictment  and  try 
on  the  first.]  The  whole  indictment  is  bad  in  consequence  of 
the  joinder  of  the  two  counts.  [Lush,  J. — ^When  this  court  trfes 
a  case  with  a  jury,  it  must  be  a  jury  of  Middlesex.]  That  is 
not  what  is  laid  down  by  Corner. 
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CocKBURN,  C.J.  We  are  all  of  opinion  that  there  is  nothing 
at  all  in  the  point  taken  on  behalf  of  the  defendant  by  way  of 
objection  to  the  jury.  Such  as  it  is,  however,  it  appears  on  the 
record,  and  if  required  may  be  raised  hereafter. 


[12  Cox's  Criminal  Cases,  463.] 

COURT  OF  CRIMINAL  APPEAL. 

Satardajr,  April  26, 1873. 
(Before  Bovill,  C.J.,  Bramwell,B.,  Blackburn,  J.,  Archibald,  J.,  and  Honyman,  J.). 

♦Reg.  V.  HoLLis  and  Blakeman.  (*)  [463 

NmouB  UUng — Administration  to  procure  miscarriage — Evidence  of  being  aceea- 

aory^%i  db  25  Vict,  c.  100,  e.  58. 

A  man  and  woman  were  jointly  indicted  for  feloniously  administering^  to  C  a 
ooxioas  thing  to  the  jurors  unknown  with  intent  to  procure  miscarriage. 

C  being  in  the  family  way  went  to  the  male  prisoner^  who  said  he  would  give 
her  some  stuff  to  put  her  ri^ht,  and  gave  her  a  light  colored  medicine,  and  told 
her  to  take  two  spoonfuls  till  she  became  in  pain.  She  did  so,  and  it  made  her 
ilL  She  then  went  to  him  again,  and  he  said  the  safest  course  would  be  to  get 
her  a  place  to  go  to.  He  told  her  that  he  had  found  a  place  for  her  at  L,  and  gave 
her  some  more  of  the  stuff,  which  he  said  he  *wanted  to  take  effect  when  [464 
she  got  there.  They  went  together  to  L  and  met  the  female  prisoner,  who  said 
she  had  been  down  to  the  station  several  times  the  day  before  to  meet  them.  C 
then  began  to  feel  pain,  and  told  the  female  prisoner.  Then  the  male  prisoner 
toM  her  what  he  had  given  C.  They  all  went  home  to  the  female  prisoner's,  and 
the  male  prisoner  then  gave  C  another  bottle  of  similar  stuff  in  the  female  pri- 
■ooer's  presence,  and  told  her  to  take  it  like  the  other.  She  did  so,  and  became 
very  ill.  and  next  day  had  a  miscarriage,  the  female  prisoner  attending  her  and 
providing  all  things. 

Hdd,  that  there  was  evidence  that  the  stuff  administered  was  a  noxious  thing 
vithin  the  said  act. 

beid,  also,  that  there  was  evidence  of  the  female  prisoner  being  an  accessory 
before  the  fact,  and  a  party,  therefore,  to  the  administration  of  the  noxious  thing. 

The  two  prisoners,  William  Hollis  and  Martha  Blakeman, 
were  tried  and  convicted  before  me  at  the  Spring  Assizes  for 
Staffordshire,  1873,  on  an  indictment  charging  them  under  the 
24  &  25  Vict.  c.  100,  s.  58,  with  feloniously  and  unlawfully 
administering  to  one  Sarah  Jane  Cherrington  on  the  5th  of. 
December,  1872,  at  Stoke-upon-Trent,  in  the  county  of  Staftbrd, 
H  large  quantity  of  a  certain  noxious  thing  to  the  jurors  un- 
kuown,  with  intent  in  so  doing  to  procure  the  miscarriage  of  her 
the  said  Sarah  Jane  Cherrington  contrary  to  the  statute.  The 
second  count  charged  the  prisoners  with  feloniously  and  unlaw- 
fully causing  to  be  taken  by  the  said  Sarah  Jane  Cherrington 
a  large  quantity  of  a  certain  noxious  thing  to  the  jurors  un- 
knowo,  with  the  same  intent  as  in  the  first  count.  The  third 
count  charged  the  prisoners  with  feloniously  and  unlawfully 

0)  Reported  by  J.  E.  Thompson,  Esq.,  barrister-at-law. 


820  CRIMINAL  LAW  CASES.  [L.  B. 

1873  Beg.  T.  Blakemon. 

causing  the  said  Sarah  Jane  Cherritigton  to  take  and  swallow 
down  into  her  body  a  large  quantity  of  a  certain  liquid  to  the 
jurors  unknown  with  similar  intent 

The  material  portion  of  the  evidence  upon  whioh  the  prison- 
ers were  convicted  was  as  follows  : 

Sarah  Jane  Cherrington  deposed :  In  the  autumn  of  last  year 
I  was  cook  at  the  Castle  Hotel,  Newcastle-under-Lyme.  I  found 
I  was  in  the  family  way,  and  left  in  consequence.  On  Thursday, 
the  21st  of  November,  1872, 1  went  to  my  brother's  at  Tunstall. 
On  Saturday,  24th  of  November,  I  went  to  the  prisoner  Hollis's 
at  Stoke,  in  the  London  road.  It  is  a  house,  not  a  shop.  The 
father  of  the  child  took  me  there.  I  saw  Hollis.  I  told  him  I 
was  in  the  family  way.-  He  said  he  would  soon  put  me  right; 
that  he  would  give  me  some  stuff  to  put  me  right.  I  cannot  say 
justly  the  answer  I  made.  He  gave  me  some  stuff,  a  light 
colored  medicine  in  a  vial.  I  was  to  take  two  tablespoonfnis 
till  I  became  in  pain.  I  told  him  I  was  gone  about  five  months. 
I  went  back  to  my  brother's  with  the  bottle  of  medicine.  I  took 
one  dose — two  tablespoonfuls.  It  had  rather  a  bitter  taste.  It 
made  me  ill  all  that  night  and  the  next  day.  I  destroyed  the 
465]  *bottle.  Hollis  told  me  to  do  so.  Hd  told  me  to  be  very 
careful  not  to  be  found  out.  He  had  promised  to  come  on 
the  Wednesday  morning  to  see  me.  He  did  not  come  then. 
On  Wednesday  I  went  to  soq  him.  He  was  out.  I  waited  for 
him.  He  came  in.  He  told  me  he  had  been  at  my  brother's, 
at  Tunstall,  to  see  how  I  was.  He  said  if  he  had  known  where 
I  was  going  to  he  should  not  have  trusted  me  with  the  medi- 
cine. He  asked  me  what  I  had  done  with  the  medicine  ?  I 
told  him  I  had  taken  one  dose.  I  told  him  how  ill  it  made  me. 
He  asked  me  what  I  had  done  with  the  bottle.  I  told  him  I 
had  pulled  out  the  cork  and  had  thrown  the  medicine  away, 
and  the  bottle  after.  He  said  I  had  done  right.  He  said  the 
safest  thing  would  be  for  him  to  get  me  a  place  to  go  to.  He 
knew  of  one  at  Longton.  He  wanted  a  guinea  down  for  him 
to  pay  the  woman  himself.  He  said  it  would  not  bepossible 
for  me  to  have  a  baby  alive  after  what  I  had  taken.  He  said  I 
should  be  able  to  go  back  to  my  situation  in  a  few  days.  I  ar- 
ranged to  go  to  him  that  day  week.  I  went  the  Thursday  week 
(5th  of  December,  1872)  to  Stoke  to  Hollis's  house.  I  said  I 
was  come  to  go  to  Longton.  He  said  he  had  expected  me  yes- 
terday, and  he  had  sent  the  person  word.  He  asked  me  if  I 
had  the  money.  I  said  I  had  195.  that  was  all.  I  gave  it  to 
Hollis.  He  asked  me  into  the  kitchen.  He  broue^ht  me  some 
medicine  in  a  glass.    He  said  he  wanted  it  to  take  effect  against  I 

fot  there.    I  took  it  there — some  kind  of  medicine.    I  went  with 
im  to  Longton.    At  Longton  station  we  met  Mrs.  BlakemaD. 
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IIoIHs  said  this  is  the  woman  I  promised  to  bring  yesterda}% 
She  said  she  had  been  down  at  the  station  several  times  yester- 
ilay.     T  was  taken  to  some  wine  vaults.    We  had  something  to 
ilriiik.     I  began  to  feel  in  pain  then.     I  told  Mrs.  Blakeman  I 
was  so,  and  Hollis  told  her  what  he  had  given  me.     He  said 
he  wanted  to  get  me  home  quickly.     Mrs.  Blakeman  took  me 
home.     She  told  Hollis  he  had  better  walk  behind  as  he  was 
well   known   in  Longton.     He  followed.     We  got  to   Mrs. 
Blakeman*s in  Caroline  street.  He  came  in  soon  after.  Hollisgave 
me  in  Mrs.  Blakeman's  presence  some  medicine  in   a  bottle 
like  the  other.    The  bottle  was  full.     He   told  mo  in  Mrs. 
Blakeman's  presence  to  take  it  like  the  other.     He  only  stayed 
ahoQt  five  minutes.    As  soon  as  he  was  gone  I  took  two  table- 
spoonfa Is  again.  Mrs.  Blakeman  was  not  then  present.  Between 
eleven  and  twelve  I  felt  too  ill  to  keep  up  any  longer.    Mrs. 
Blakeman  came  up  to  me.     I  told  her  I  was  very  ill.     She 
made  the  bed  afresh,  and  put  blankets  underneath — doubled  it 
ouderneath.    I  was  in  great  pain  all  night.    Friday  morning 
about  eleven  I  miscarried.     She  came  up  afterwards.    I  told 
ber  how  ill  I  was.     She  asked  if  it  was  all  over.     I  said  I 
thought  it  was.     She  looked,  and  dragged  the  blanket  from 
underneath  me.     She  put  it  underneath   the  other   bed.    I 
stayed  there  all  day.    Hollis  came  at  night  between  five  and 
six.    He  came  up,  Mrs.  Blakeman  with  him.     He  asked  mo 
how  I  was.    I  told  I  remained  very  bad.     Mrs.   Blakeman 
palled  the  blanket  from  under  the  *other  bed  and  showed  it  [466 
to  Hollis.    He  looked  at  it  and  said  it  was  a  little  ^irh    1  saw 
him  put  it  in  his  pocket.    He  told  Mrs.  Blakeman  to  throw  some- 
thing behind  the  fire.     Mrs.  Blakeman  gave  me  two  pills.    I  ^ 
staid  at  Mrs.  Blakeman's  three  weeks  ill.     After  that  I  went 
to  Mr.  Lawton'Sy  Glebe  Hotel,  Stoke.    I  was  there  nine  days.  ^ 
The  arrangement  was  made  for  me  by  Hollis  and  Mrs.  Blake-  * 
man.    The  latter  told  me  my  brother  would  not  receive  me, 
and  therefore  she  had  ^ot  me  a  place.     This  statement  was  not 
trae.    Z  saw  both  Hollis  and  Mrs.  Blakeman  there.    He  came 
first ;  I  saw  him  at  the  back  door.    He  came  to  know  how  I 
was  going  on.     I  told  him  I  was  still  very  poorly.     He  told 
me  to  keep  quiet,  not  to  speak  about  what  had  been  the  mat- 
ter with  me.     Mrs.  Blakeman  also  came  up  into  my  room  ;  the 
servant  brought  her  up.  She  told  me  I  was  not  to  let  any  of  them 
know  what  had  been  the  matter.    Dr.  Ashwell  was  attending 
me  then.     Hollis  said  I  was  not  to  say  anything  because  the 
doctors  were  so  against  him.     From  Glebe  Hotel  I  went  back 
to  Mrs.  Blakemairs  for  six  days.    I  wanted  her  to  write  to  my 
brother.     She  would  not.     I  went  with  her  to  Stoke,  intending 
to  go  to  my  brother's.     When  I  got  to  Stoke  I  had  one  hour  to 
6  Eno.  Hep.1  41 


822  CRIMINAL  LAW  CASES.  [L,  K. 

1878  Meg.  V.  Blakemsn. 

wiiit  at  the  railway  station.  Slio  said  ehe  wonld  fetch  HollU  to 
see  me.  She  and  Ilollis  comu  hack.  H<i  aeked  where  I  )vn.< 
going ;  I  said  going  to  my  hruthcr'a.  He  said  it  waa  silly ;  I 
should  let  all  out. 

It  was  also  proved  by  Ann  Chcrnugton,  the  sister-in-Ian-  of 
Sarah  Jane  Cherrington,  that  the  prisoner  Hoilia  called  for 
Sarah  Jane  Cherrington  on  "Wednesday,  the  27th  Novemher, 
while  she  was  out,  and  that  he  told  the  witness  to  ask  ber  to 
come  to  Stoke  next  day.  He  said  he  had  got  a  eltuation  for 
her  in  Stoke.  The  witness  asked  who  he  was.  He  said  it  die] 
not  matter  ahout  his  name  or  address.  She  must  come  to 
Stoke. 

The  witness  furtlier  pi-oved  that  Mrs.  Blakemaa  came-oa 
Saturday  af^er  Sarah  Jane  Cherrington  had  left,  and  said  Sarah 
had  sent  for  her  hox.  Tliis  waa  proved  to  be  false.  The  wit- 
ness told  her  that  Sarah  Jane  Cherrigton  was  pregnact,  to 
which  Mrs.  Blakeman  replied,  "No  she  is  not,  for  she  slept 
with  me  last  night,  and  I  know  better.  I  will  soon  give  her 
something  to  put  her  right  when  I  get  home."  Witness  asked 
her  where  she  lived  :  she  said,  Wood  street,  Hanley.  This  was 
false. 

It  was  further  proved  that  Hollis  had  asked,  at  the  Glebe 
Hotel,  to  see  Sarah  Jane  Cherrington,  stating  she  was  a  rela- 
tion of  his  wife's,  which  was  fulae.  And  that  Mrs.  BlakemaD 
had  also  called  several  times  at  the  Glohe  Hotel,  and  been  up 
to  Sarah  Jane  Chcrrington's  room. 

It  was  further  proved  by  a  sergeant  of  police  that,  when 
he  arrested  IloHis  and  charged  him  with  admiaistering  a  nox- 
ious drug,  kc,  to  Sarah  Cherrington,  he  said,  "It's  a  lie;  I 
never  gave  her,  or  anyone  else,  anything  of  the  sort  I  don't 
even  know  such  a  party," 

The  same  policeman  proved  that,  on  the  24th  of  February, 
467]  *I873,  he  apprehended  Mrs.  Blakeman,  and  charged  her 
with  aidin<;and  abetting  UoMis  in  administering  a  certain  drn^ 
to  one  Sarah  Cherrington,  with  intent,  Ac.  She  said,  "  What  1 
am  charged  with  is  untrnc;  she  never  was  ill  in  my  house;  she 
miscarried  at  Lawton's." 

policeman  further  proved  that,  on  the  22d  of  February, 
ved  Mrs.  Blakeman  with  a  summons  to  appear  against 
.  She  then  said  Hollis  had  never  been  to  her  house.  Thfl 
man  further  proved  that,  on  the  27th  of  February,  she 
him  if  she  could  see  the  chief  superifl  ten  dent,  and  that  lie 
iier  there  that  night.  She  then  asked  him  if  he  wouM 
er  the  same  cliance  as  he  did  on  Saturday,  and  added,  "  1 
told  you  tlio  truth  about  it ;  Hollis  did  bring  the  girl  to 
luse,  and  came  to  see  her." 
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At  the  close  of  the  caso.  for  the  prosecution,  it  was  submitted 
by  the  counsel  for  the  prisoners  that  there  was  no  evidence  to 
go  to  the  jury  against  cither  prisoner,  as  there  was  no  proof 
xht4.  the  bottle  given  by  llollis  to  Sarah  Jane  Cherrington  con- 
tained any  poison  or  other  noxious  thing,  and  further,  that  there 
was  no  eviaence  to  fix  the  female  prisoner.  I  declined  to  stop 
the  case  but  promised,  if  necessary,  to  reserve  for  the  considera- 
tion of  the  court  the  question  whether  there  was  any  evidence 
10  go  to  the  jury  against  both  or  either  of  the  prisoners.  I  left 
the  case  to  the  jury  telling  them  that  they  could  not  convict 
eiiher  prisoner,  imless  they  were  satisfied  that  the  stuff  taken 
by  Sarah  Jane  Cherrington  was  a  poison  or  other  noxious  thing. 

The  jury  found  both  prisoners  guilty,  and  they  were  liberated 
on  bail. 

The  opinion  of  this  court  is  requested  on  the  following  points, 
viz. :  First,  was  there  any  evidence  to  go  to  the  jury  that  the 
stuff  taken  by  Sarah  Jane  Cherrington  was  a  poison  or  other 
noxious  thing ;  secondly,  was  there  any  evidence  to  go  to  the 
jnry  in  support  of  the  charge  against  the  female  prisoner. 

(Signed)  George  E.  Honyman. 

Bosanquei  for  the  prisoner :  There  was  no  evidence  that  the 
stuft"  administered  was  a  poison  or  noxious  thing  within  the 
meaning  of  the  statute  24  &  25  Vict.  c.  100,  s.  58.  The  only 
evidence  is  that  the  prisoner  IloUis  gave  the  prosecutrix  some 
Ktuft'  in  a  vial  of  a  light  color  and  of  a  bitter  taste.  It  was  not 
shown  what  it  was.  Meg.  v.  Isaacs  (9  Cox.  C.  C,  228)  shows 
that  there  must  be  evidence  that  the  thing  administered  is 
noxious.  [Bramwell,  B.  A  noxious  thing  within  the  statute 
means  a  thing  that  will  produce  the  effect  mentioned  in  the 
statute  —  that  is,  a  miscarriage.  This  appears  to  have  produced 
that  effect.  Blackburn,  J.  There  was  some  evidence  that  it 
was  noxious].  Secondly,  the  illness  was  produced  by  the  firet 
administration  of  the  stuff*,  and  before  the  prosecutrix  was  intro- 
duced *to  the  other  prisoner,  Blakeman,  and  there  was  [468 
no  evidence  that  she  was  a  party  to  that  administration.  [Bovill, 
C.  J.  There  was  evidence  of  concert.  She  went  to  meet  the 
girl  at  the  station,  and  HoUis  told  her  what  he  had  given  the 
prosecutrix.]  There  was  no  evidence  that  the  female  prisoner 
(Blakeman)  was  a  party  to  the  administration  of  the  stuff. 
[Archibald,  J.  She  made  all  the  preparations  for  the  miscar- 
riage.] That  would  show  her  to  have  been  an  accessory  after 
tiie  fact.  [Blackburn,  J.  The  case  states,  Hollis  told  the 
female  prisoner  what  he  had  given  the  prosecutrix.  When  they 
got  to  Blakeman's  house,  Hollis  gave  the  prosecutrix  in  Blake- 
man's  presence  some  medicine  in  a  bottle  like  the  other,  and 
told  her  in  Blakeman's  presence  to  take  it  like  the  other.     She 
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did  SO,  and  afterwards  felt  very  ill  and  was  in  great  pain]  ' 
This  is  not  an  indictment  for  a  conspiracy  to  procure  a  mis- 
carriage, but  both  are  jointly  charged  with  administering  a 
noxions  thing  with  intent  to  procnre  a  miacairiage.     It  is  bdLi-   ' 
niitted  that  the  evidence  proves  adniinistration  by  Hollia  only. 

No  council  appeared  for  the  prosecution. 

BoviLL,  C.J.  We  are  all  of  opinion  that  the  conviction  was 
right,  and  ought  to  be  affirmed.  The  evidence  ehowa  that  the 
miscarriage  was  arranged  through  the  instrumentality  of  Hollis, 
who  administered  the  stuff,  and  some  woman  who  was  to  pro- 
cure the  means  of  getting  rid  of  the  effects  of  the  thing  admin-  \ 
istered.  There  was  evidence  of  the  two  prisoners  having  acted 
in  concert,  and  hoth  are  answerable  for  whatever  was  done  in  ■ 
furtherance  of  the  common  purpose.  They  were  in  commoni- 
cation,  and  both  knew  tliat  tlie  drug  had  been  administered. 
Hollis  found  the  drug,  and  Blakeman  the  room  where  the 
prosecutrix  was  taken  to,  and  in  a  short  time  the  effect  intended 
was  produced, 

The  rest  jaf  the  court  concurred.  Conviction  affirm^. 


[13  Cos'a  Criminal  Cases,  474.] 

MIDDLESKS:  SESSIONS.  ■ 

Tliuraday,  June  19, 1878. 

(Before  Mr.  Se^jt.  Coi,  Depatj  AsalalaDt  Judge]. 


474] 


Thn  prisoner  was  Indicted  tor  fcloaiouslf  Bteallog  a  drew, »  sbawl,  and  other 
anlules  of  weartiij;  apparel. 

The  evidence  was  tliat  the  prtBoner.  who  had  a  wits  IMnif,  but  vrbo  npn- 

iiented  liimReU  aa  a  nldoiver.  was  [lajing  his  addreBses  to  the  pTDsecntrix,  «lii> 

was  a  wldnw  ;  timt  in  tlio  course  of  coovorsation  he  told  her  that  bla  late  wife's 

father  had  just  died  (whicli  was  true),  that  hi«  slster-in-taw  nas  anabtetopoW 

the  funeral,  being  too  pcior  to  purchase  mourning  ;  that  tUereapon  the  prosM"- 

■--  without  requeat  or  sugKestion  from  liim.  offered  to  lend  her  clothes  for  tli' 

ise,  and  placinfc  tlie  articles  la  questiou  in  a  bag  gave  them  to  the  priswr 

:e  to  his  siBter-in-law.     Some  of  these  articleg  of  dress  went  wnro  bj  xhf 

ler's  wife  at  the  funeral,  others  wera  found  to  have  been  pawned  bj  a 

in  not  Identified,  who  gave  her  name  as  that  of  the  priBoaers  wife.    Thi' 

cutiix  afterwards  mado  repeated  requests  to  the  prisouer  to  return  A' 

ng  she  had  lent  to  his  sister-io-law,  but  could  not  obtain  them.    It  appfsn^l 

he  prisoner's  wife  had  two  siatcrs.     One  of  them  only  was  called  fordif 

eution  lo  prove  that  the  clothluK  had  not  been  given  to  her  bj  tlie  prisanrr 

ras  contended  for  the  prosecution  that  this  was  larceny  by  a  bailee.    Tlir 

cutrii  had  given  the  chithes  to  the  prisoner  to  deliver  them  to  his  sitter  iii- 

)Ut  Inntead  of  doing  so  he  had  converlM  them  to  his  own  use. 

d,  tliat  there  was  iiii  case  for  the  jury,  iuasmucli  as,  thera  belnft  twosistiT* 

r,  thi're  was  n'l  I'vidence  that  llie  prisoner  liad  not  delivered  the  clothes  in  i 
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sister-in-law,  in  parsnance  of  the  terms  of  tlie  bailment,  and  also  that  there  was 
no  eridence  of  conversion  to  his  own  use,  it  not  bein^  proved  that  tlie  clotlies 
were  pawned  by  the  prisoner,  but  by  a  woman  wlio  might  have  been  liis  si  ster- 
eo-law who  was  not  called  to  prove  the  non-receipt  of  the  clothes  by  her. 

•The  prisoner  was  then  indicted  for  the  misdemeanor  of  obtaining  the  [475 
«ame  articles  of  clothing  by  falsely  pretending,  inter  alia  that  his  sister-in- 
kw  was  poor  and  unable  to  buy  mourning  wherewith  to  attend  the  funeral  of 
her  father. 

A9  objection  was  taken  on  behalf  of  the  prisoner  that  inasmuch  as  the  posses- 
non  only  and  not  the  property  had  been  passed  or  intended  to  be  passed  by  the 
prosecutrix,  the  offense,  if  any,  was  larceny  and  not  false  pretenses. 

So  held. 

It  was  then  contended  for  the  prosecution  that  by  sect.  88  of  24  &  25  Vict.  c. 
96.  it  had  been  expressly  enacted  that  the  defendant  may  be  convicted,  although 
it  appear  at  the  trial  that  the  offense  amounts  to  larceny  and  not  merely  to  ob« 
tuning  money,  &c.,  by  false  pretenses,  and  therefore  that  if  the  jury  should  be  cf 
o|iinion  that  the  property  was  obtained  by  a  trick  with  intent  to  steal,  it  would 
amount  to  a  larceny  in  law,  and  the  prisoner  might  be  convicted  under  this  in- 
dictment  by  virtue  of  this  provision  of  the  statute. 

For  the  prisoner  it  was  contended,  that  having  been  acquitted  upon  the  same 
evidence  on  a  charge  of  larceny  for  stealing  these  very  articles,  it  would  be  co«l. 
irary  to  the  spirit  of  the  law  if  he  could  be  convicted  of  the  same  larceny  under 
the  form  of  an  indictment -for  false  pretenses. 

The  whole  case  was  left  to  the  jury,  the  judge  intimating  his  concurrence  with 
the  views  advanced  on  behalf  of  the  prisoner,  and  stating  that,  if  necessary,  he 
should  reserve  the  question  for  the  Court  of  Criminal  Appeal. 

The  distinction  between  a  false  pretense  and  larceny  by  a  trick. 

Indictment  for  larceny.  Besley  for  the  prosecution.  The 
prisoner  was  undefended.  The  facts  proved  may  be  shortly 
stated  thus :  The  prosecutrix  was  a  widow.  As  she  was  walk- 
ing through  the  Strand,  the  prisoner,  who  was  a  stranger  to  her, 
accosted  her,  said  he  knew  what  she  was  by  her  dress,  stated 
that  he  was  a  widower,  and,  expressing  sympathy  with  her, 
disked  her  to  meet  him  again.  They  met  accordingly,  and  ul- 
timately he  became  a  formal  suitor.  But  the  prisoner's  wife 
meeting  them  together  in  the  street,  a  scene  ensued  and  the 
intimacy  was  broken  off.  Shortly  before  this  the  prisoner  told 
her  that  the  father  of  his  deceased  wife  had  just  died,  which 
was  true,  and  that  his  deceased  wife's  sister  wanted  to  go 
to  the  funeral,  but  was  too  poor  to  buy  mourning.  Upon  this 
the  prosecutrix,  out  of  compassion  to  the  prisoner's  sister-in- 
law,  put  a  quantity  of  her  own  mourning  clothes  into  a  bag  and 
i^ve  it  to  the  prisoner,  directing  him  to  take  them  to  his  sister- 
in-law,  and  to  return  them  to  her  after  the  funeral.  The 
clothes  were  not  returned,  and  when  she  asked  for  them  the 
prisoner  made  evasive  answers-  Subsequently  some  of  the 
*cIothes  were  found  to  have  been  pawned,  but  not  by  the  [476 
prisoner.  The  person  pawning  them  was  a  woman,  not  identi- 
fied by  t^e  pawnbrokers,  who  gave  the  name  of  the  prisoner's 
wife.  A  sister-in-law  of  the  prisoner  was  called  to  prove  that 
she  was  at  the  funeral,  but  that  the  clothes  in  question  had  not 
ken  given  to  her,  and  that  the  prisoner's  wife  wore  some  of 
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them  on  that  occasion.  She  proved  also  that  she  had  another 
sister  living,  who  was  not  called,  but  of  whom  all  she  could  say 
was  that  she  was  not  in  circumstances  likely  to  require  borrowed 
mourning.  After  the  warrant  had  been  issued  for  the  appre- 
liension  of  the  prisoner,  the  prosecutrix  had  repeated  private 
interviews  with  him. 

Besley  for  the  prosecution,  said  tljat  he  charged  this  as  a  lar- 
ceny by  a  bailee.  The  clothes  had  been  given  to  the  juisoner 
to  give  to  his  sister-in-law,  which  he  had  trot  done. 

The  Judge.  This  is  not  proved.  There  arc  two  sistei*s-iii- 
law,  and  only  one  is  called.  Non  constat  but  that  the  prisoner 
may  have  given  them  to  the  other  sister-in-law,  and  then  he 
would  have  done  with  them  what  he  was  directed  to  do.  The 
burden  of  proof  is  upon  the  prosecution.  It  must  be  proved 
that  the  prisoner  did  not  execute  his  contract  of  bailment,  and 
that  instead  of  so  doing  he  feloniously  converted  the  property 
to  his  own  use.  This  has  not  been  done.  I  muRt  direct  an 
acquittal. 

The  prisoner  was  again  indicted  for  obtaining  the  same  arti- 
cles of'clothing  by  false  pretenses.  The  false  pretense  charged 
as  being  that  which  induced  the  prosecutrix  to  give  the  prisonei 
the  clotnes  was,  in  substance,  a  statement  by  the  prisoner  that 
his  deceased  wife's  father  was  dead,  that  his  sister-in-law  had 
no  mourning,  and  was  therefore  unable  to  go  to  her  father's 
funeral.     The  evidence  was  the  same  as  stated  above. 

Moody  [amicus  curiae)  said  that  as  the  prisoner  was  undefended 
he  wished  to  direct  his  lordship's  attention  to  the  cases  in  which, 
it  had  been  decided  that,  if  the  possession  merely,  and  not  the 
property,  had  been  passed,  or  intended  to  be  passed,  the  charge 
of  misdemeanor  could  not  be  sustained. 

The  Judge.  Here  the  prosecutrix  had  clearly  parted  with 
the  possession  only  and  designed  no  more.  The  charge  of  false 
pretenses  could  not  be  sustained. 

BesUy^  for  the  prosecution,  submitted  that  it  was  competent 
for  him,  under  this  indictment,  to  show  it  to  have  been  a  lar- 
ceny. Thd  88th  section  of  the  24  &  25  Vict.  c.  96,  expressly 
exacts  that  "  if  upon  the  trial  of  any  person  indicted  for  sncli 
misdemeanor  it  should  be  proved  that  he  obtained  the  propertj' 
in  question  in  any  such  manner  as  to.  amount  in  law  to  larceny, 
he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of 
such  misdemeanor;  and  no  persen  tried  for  such  misdemeanor 
shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the 
same  facts."  Under  this  provision  it  would  be  a  question  for 
the  jury  if  the  possession  was  obtained  by  a  trick,  and,  if  so,  it 
would  be  larceny,  and  thus  the  case  would  clearly  come  within 
the  provision. 
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iloody  {amicus  curice).  That  raises  anotlier  objection.  [477 
The  prisoner  has  been  already  tried  and  ucquited  of  the  larcenj' 
of  the  self  same  articles  upon  the  same  evidence.  He  could 
not  now  be  convicted  of  the  oflbnse  of  which  he  has  been  ac- 
quitted. 

BesUi/,  The  statute  makes  no  such  exception.  The  only 
proviso  is  that,  if  acquitted  of  the  misdemeanor,  he  shall  not  be 
liable  for  the  larceny.  It  makes  no  provision  for  such  a  case 
as  the  present  where  he  has  been  tried  for  the  larceny  and  ac- 
quitted. 

The  Judge.  The  point  is  new  and  very  important,  for,  if 
Mr.  Besley's  argument  is  right,  the  effect  of  that  statute  will 
be  to  destroy  the  great  principle  of  our  law,  that  no  man  shall 
be  twice  put  in  peril  for  the  same  offense.  It  deprives  the 
prisoner  of  his  plea  of  autrefois  acquit.  I  cannot  take  upon  my- 
self to  set  aside  the  express  words  of  the  section,  but  I  shall 
reserve  the  point  for  the  judges.  The  question  here  raised  is 
most  important.  I  will  leave  the  facts  to  the  jury,  and  on  their 
finding  take  the  opinion  of  the  Court  of  Criminal  Appeal  on 
Jill  the  points  that  have  been  mooted,  and  I  thank  Mr.  Moody 
for  the  assistance  he  has  rendered  to  the  court. 

The  Judge  to  the  jury.  It  is  distinctly  proved  that  the  clothes 
were  parted  with  to  the  prisoner  by  reason  of  a  statement  that 
Ills  sister-in-law  was  too  poor  to  buy  mourning,  and  therefore 
was  prevented  from  attending  her  father's  funeral.  This  state- 
ment roused  the  compassion  of  the  prosecutrix,  who  thereupon 
offered  to  lend  her  own  clothes  to  the  woman,  and  delivered 
them  to  the  prisoner  for  that  purpose,  with  an  injunction  to 
return  them  after  such  use.  It  is,  therefore,  clearly  shown  that 
the  prosecutrix  parted  with  the  possession  only. and  not  the 
property,  and  it  has  been  decided  that  where  this  is  the  case 
the  offense,  if  any,  is  larceny,  and  that  an  indictment  for  false 
pretenses  cannot  be  sustained.  Here,  then,  I  should,  have 
withdrawn  the  case  from  your  consideration,  but  for  a  provision 
of  the  Criminal  Law  Amendment  Act,  that  in  any  trial  on  a 
charge  of  false  pretenses,  if  the  offense  proved  shall  amount  in 
iaw  to  larceny,  the  prisoner  shall  not  be  therefore  acquitted, 
hat  may  be  convicted  as  if  he  had  been  indicted  for  larcenj-. 
It  is  contended  on  the  part  of  the  prosecution  that  this  is  a  case 
':oming  directly  within  the  provision  of  the  act,  and  that  if  you 
lire  of  opinion  that  the  prisoner  obtained  possession  of  the 
clothes  by  a  trick,  the  offense  would  amount  in  law  to  larceny, 
and  he  might  be  convicted  under  this  indictment.  On  the  other 
Itand,  it  has  been  suggested  that  as  the  law  says  that  no  man 
shall  be  put  in  peril  twice  for  the  same  offense,  and  as  the 
prisoner  lias  been  already  tried  for  larceny  of  these  very  clothes 
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and  acquitted,  it  would  be  a  violation  of  a  most  wholesome  law 
if  it  could  be^  permitted  that,  under  the  form  of  an  indictment 
tor  false  pretenses,  he  should  be  tried  again  and  .possibly  con- 
victed of  the  larceny.  I  fully  share  in  this  objection,  and  I 
liave  great  doubt  whether  such  a  construction  would  be  put 
upon  the  statute.  But  as  the  language  is  clear  and  express,  and 
there  is  no  prohibition,  as  in  the  contrary  case  of  an  indictment 
478]  *for  false  pretenses  being  first  preferred,  I  cannot  take 
upon  myself  to  say  that  the  statute  does  not  intend  what  it  ap- 
pears to  declare,  and,  if  necessary,  I  shall  reserve  the  point 
for  the  consideration  of  a  superior  court.  But  the  question 
which!  now  leave  to  you,  and  of  which  I  ask  your  opinion  is, 
if  upon  the  evidence  it  is  proved  to  your  satisfaction  that  the 
prisoner  obtained  the  clothes  by  a  trick  and  not  by  a  false 
pretense;  if  you  are  of  opinion  that  it  was  a  trick,  and  not 
merely  ar  false  pretense,  it  would  amount  to  a  larceny  in  law, 
and  the  prisoner  might  be  convicted.  Therefore,  I  will  en- 
deavor to  assist  you  in  deciding  this  by  directing  your  attention 
to  the  difference  between  false  pretense  and  larceny  by  a  trick. 
I  can  find  no  clear  definitions  in  the  books  from  which  I  can 
show  you  distinctly  whet-e  the  two  offenses  differ.  The  bouiidary 
line. is  very  fine  indeed,  and  the  cases  are  not  clear,  and  upon 
this  point  also  I  shall  ask  the  opinion  of  the  judges.  My  own 
view  of  it  is  this  :  That  a  false  pretense  is  a  lie  told  or  acted  to 
influenced  the  mind  ;  but  obtaining  by  a  trick,  so  as  to  consti- 
tute larceny,  is  an  imposition  upon  the  senses.  If  this  is  not 
the  distinction,  I  do  not  know  what  it  is.  Obviously,  every 
indictable  false  pretense  is  in  one  sense  a  trick  and  a  fraud,  and 
anything  obtained  by  it  is  obtained  by  trickery  and  fraud  ;  and 
if  the  contention  of  the  counsel  for  the  prosecution  be  rights 
every  false  pretense  would  amount  to  larceny  in  law,  and  the 
misdemeanor  might  be  abolished.  My  reading  of  the  statute 
is  this  :  That  if  the  alleged  false  pretense  thould  turn  out  not 
to  be  what  is  familiarly  termed  "  a  good  false  pretense,"  by 
reason  of  being  something  more,  that  is  to  say,  if  it  appeared 
upon  the  evidence  to  be  a  larceny  and  not  a  false  pretense  (as 
was  often  found  before  the  statute,  when  the  endeavor  was  to 
prove  that  the  prisoner  had  committed  larceny  and  not  merely 
a  false  pretense,  and  which,  if  sustained,  procured  an  acquittal) 
in  such  case  the  prisoner  'should  not  be  acquitted,  but  might 
be  convicted  of  the  larceny.  Was  this,  then,  a  false  pretense 
merely,  or  a  trick?  If  you  are  of  opinion  that  it  was  a  false 
pretense  merely,  for  the  reason  that  I  have  stated,  3'Ott  must 
acquit  the  prisoner.  But  if  it  be  your  opinion  that  it  was  a 
trick,  and  that  it  was  done  with  design  to  obtain  possession  of 
the 'clothes,  and  with  intent,  at  the  moment  of  taking  them 
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into  possession,  to  convert  them  to  his  own  use,  that  is,  to  steal 
them,  you  will  say  that  he  is  guilty.  But  you  must  be  satisfied 
that  he  had  such  intent  in  his  mind  at  the  time  of  practicing 
the  trick,  and  at  the  moment  of  receiving  the  clothes  from  the 
prosecutrix ;  for  if  it  arose  subsequently,  as  if,  for  instance,  aftjBr 
having  given  them  to  his  wife  she  had  pawned  them  or  other- 
wise, he  would  not  be  guilty  of  larceny.  Should  you  convict 
him,  I  shall  reserve  both  the  points  I  have  stated  for  the  con- 
sideration of  the  Court  of  Criminal  Appeal.  Not  Guilty. 


[13  Cox*s  Criminal  Cases,  480.] 

COURT  OF  CRIMIIfAL  APPEAL. 

Saturday,  May  3, 1878. 
(BefoTe  Bovill,  C.  J.,  Bramwell,  B.,  Blackburn,  Archibald  and  Honyman,  JJ.) 

♦Req.  V.  W.  Brown  Matthews  (*).  [489 

Larceny — Finding — Bailee, 

The  prisoner  found  two  heifers  whicb  bad  strayed,  and  put  them  bn  his  own 
mushes  to  graze.  Soon  afterwards  he  was  informed  by  S  tliat  they  had  been 
put  on  his,  ti's,  marshes  and  had  strayed,  and  a  few  days  after  that  that  they  be- 
longed to  H.  Prisoner  left  them  on  his  marshes  for  a  day  or  two,  and  then  sent 
them  a  long  distance  away  as  his  own  property  to  be  kept  for  him.  He  then  told 
S  that  he  had  lost  them,  and  denied  al)  knowledge  of  them. 

The  jary  found  (1)  that  at  the  time  the  prisoner  found  the  heifers  he  had  rea- 
sonable expectation  that  the  owner  could  be  found,  and  that  he  did  not  believe 
that  they  had  been  abandoned  by  the  owner.  (2)  That  at  the  time  of  finding 
them  he  did  not  intend  to  steal  them,  but  that  the  intention  to  steal  came  on  him 
sabaequently.  (3)  That  the  prisoner,  when  he  sent  them  away,  did  so  for  the 
porpose  and  with  the  intention  of  depriving  the  owner  of  them  and  appropriat- 
ing them  to  his  own  use. 

Held,  that  a  conviction  of  larceny,  or  of  larceny  as  bailee,  could  not  be  sus- 
tained under  the  above  circumstances. 

• 

Case  reserved  for  the  opiaion  of  this  court  hy  the  recorder  of 
Norwich.  This  was  an  indictment  tried  before  me  at  the  Quar- 
ter Sessions  for  the  city  of  Norwich,  held  on  the  Slst  day  of  De- 
cember, 1872.  It  charged  that  William  Brown  Matthews,  in 
the  month  of  September  last,  at  the  hamlet  of  Thorpe,  in  the 
county  of  the  city  of  Norwich,  feloniously  did  steal  two  heifers, 
the  property  of  Robert  Huggins,  value  SOL  The  prisoner  .is  a 
pabficaii,  and  also  hires  marshes,  which  he  uses  for  the  agist- 
ment of  stock  belonging  to  various  persons.  These  marshes 
adjoin  Carron  Bridge  road,  and  on  the  other  side  *of  the  [490 
road  are  similar  marshes,  under  the  charge  of  Christopher  Stiles, 
wtich  are  nsed  for  the  same  purpose,  and  cattle  are  sometimes 

0)  Reporter  hy  John  Thompson,  Esq.,  barrister-at-l&w. 
6  Eno.  Rep]  42 
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left  by  the  owners  on  these  marshes,  without  notice  to  the  person? 
in  charge,  and  the  agistment  afterwards  paid  on  their  beintr 
taken  away.  They  are  near  to  the  prisoner's  house,  but  tlie 
fences  thereof  are  defective. 

The  prosecutor,  on  the  14th  of  September,  sent  the  two  heifers 
in  question  to  be  agisted  on  the  marshes,  under  the  managenienr 
of  Stiles.  The  person  who  brought  them  did  not  inform  Stilea 
he  had  done  so,  but  Stiles  afterwards  saw  them  there.  Ou  or 
about  the  following  Wednesday,  the  18th  of  September,  the 
heifers  strayed  out  of  the  mai*shes  on  to  the  public  road,  and 
were  there  found  by  the  prisoner,  who  put  them  upon  his  own 
marshes.  Soon  after,  the  prisoner  told  btiles  that  be  had  found 
two  heifers,  and  asked  if  he  knew  to  whom  they  belonged. 
Stiles  told  the  prisoner  that  he  did  not  then  know,  but  that  thev 
had  been  put  on  the  marshes  which  were  under  his  care,  anrl 
the  prisoner  then  said  he  liad  them  on  his  marshes,  to  which 
Stiles  made  lio  objection.  A  few  days  after  Stiles  told  the  pri- 
soner that  the  heifers  belonged  to  Mr.  Huggins.  At  that  time 
the  prisoner  had  the  heifers  on  his  aforesaid  marshes,  and  so 
kept  them  for  a  day  or  two,  and  until  the  10th  of  October,  when 
he  sent  them  away  twenty-five  miles  from  Norwich,. to  be  taken 
care  of  for  him,  at  a  place  called  liyburgh,  by  a  person  wIia 
knew  nothing  of  the  circumstances,  and  received  them  as  tlu^ 
property  of  the  prisoner.  About  three  days  afterwards  the  pri- 
soner told  Stiles  he  had  lost  the  heifers,  and  though  he  perfectly 
well  knew  where  the  heifers  were,  he  on  two  other  occasions 
denied  all  knowledge  of  where  they  were  or  what  had  become 
of  them.  On  the  16th  of  December  the  police  found  the  heifers 
at  Ryburgh,  where  they  had  been  kept  for  the  prisoner,  and 
with  his  knowledge,  for  more  than  two  months  after  he  had 
learned  who  the  owner  was. 

I  told  the  jury,  first,  that  if  the  prisoner,  at  the  time  he  found 
the  heifers,  had  a  reasonable  expectation  of  ascertaining  who  the 
owner  was,  and  did  not  believe  that  they  were  abandoned,  and 
took  them  into  his  possession  with  the  intention  of  appropriat- 
ing them  to  his  own  use  and  depriving  the  owner  of  them,  that 
would  amount  to  a  felonious  taking  in  law,  and  they  ought  to 
find  the  prisoner  guilty. 

Secondly,  that  if,  after  the  conversation  with  Stiles,  in  which 
he  had  been  informed  that  the  heifers  bad  been  left  in  hU 
(Stiles's)  marshes  by  an  owner  then  unknown,  he  contmued  to 
hold  them  for  such  owner  and  shortly  afterwards  sent  them  away 
with  the  intent  and  for  the  purpose  of  depriving  the  owner  of  his 
heifers,  and  appropriating  them  to  his  own  ase,  I  should  advisi'. 
them  to  find  that  he  was  guilty  of  a  felonious  taking.  The  jury 
found  the  prisoner  guilty,  but  in  order  tu  ruisQ  the  questions 
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submitted  by  the  counsel  for  the  prisoner,  I  put  the  *fol-  [491 
lowing  questions  to  the  jury,  and  received  the  following  ans- 
wers: Firstly,  whether  at  the  time  the  prisoner  first  took  tlie 
heifers  he  had  reasonably  expectation  that  the  owner  could  be 
found,  or  did  he  believe  that  they  had  been  abandoned  by  their 
owner  ?  Secondly,  when  the  prisoner  first  took  the  heifers  did 
lie  intend  to  steal  them,  or  did  the  intention  to  steal  come  upon 
him  subsequently  to  his  first  conversation  with  Stiles  on  the 
Bubject  of  the  heifers  ?  Thirdl}',  whether  when  the  prisoner 
sent  them  away  on  the  10th  of  October,  was  it  for  the  purpose 
of  depriving  the  owner  of  them,  and  appropriating  them  to  his 
own  use  ? 

At  the  request  of  the  prisoner's  counsel  I  submitted  the  ques 
tion  also  to  the  jury,  whether  at  the  very  time  he  first  possessed 
himself  of  the  heifers  the  prisoner  had  an  intention  of  appro- 
priating them  to  his  own  use  ?  The  jury  found  —  Firstly,  that  at 
the  time  the  prisoner  found  the  heifers  he  had  reasonable  ex- 
pectation that  the  owner  could  be  found,  and  that  he  did  not 
believe  that  they  had  been  abandoned  by  the  owner.  Secondly, 
that  at  the  time  of  finding  the  heifers  the  prisoner  did  not  in- 
tend to  steal  them,  but  that  the  intention  to  steal  came  on  him 
subsequent  to  his  first  interview  with  Stiles.  Thirdly,  that  the 
prisoner,  when  he  sent  the  heifers  away  on  the  10th  of  October, 
did  80  for  the  purpose  and  with  the  intention  of  depriving  the 
owner  of  them,  and  that  the  prisoner  did  intend  to  appropriate 
them  to  his  own  use. 

But  as  to  the  question  also  submitted  to  the  jury,  whether  at 
the  very  time  he  foupd  the  heifers  the  prisoner  had  an  inten- 
tion of  appropriating  them  to  his  own  use,  the  jury  replied 
"No."  IJpon  the  foregoing  finding  of  the  jury,  I  directed  the 
verdict  of  guilty  to  be  recorded,  and  allowed  the  prisoner's 
counsel  to  take  a  case  for  the  opinion  of  the  court,  ana  directed 
that  the  prisoner  should  be  admitted  to  bail  upon  his  finding 
sufficient  sureties.    Judgment  was  deferred  until  next  sessions. 

(Signed)  P.  Fred.  O'Malley, 

Recorder  of  Norwich. 

No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.J.  We  have  considered  this  case,  and  have  come 
to  the  conclusion  that  the  conviction  must  be  quashed.  The 
jury  have  found  that  at  the  time  the  prisoner  found  the  heifers 
he  had  reasonable  expectation  that  the  owner  could  be  found, 
and  that  he  did  not  believe  that  they  had  been  abandoned  by 
the  owner.  But  at  the  same  time  they  have  found  that  at  the 
time  of  finding  the  heifers  the  prisoner  did  not  intend  to  steal 
them,  but  that  the  intention  to  steal  came  on  him  subsequently 
to  the  first  interview  with  Stiles.     That  being  so,  the  case  is 
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niidistiiigaisliablefrom  Reg  v.  Thurbom  (3  Cox  C.  C,  453),  and 
the  cases  which  have  followed  that  decision.  Not  haviug  any 
492]  intention  to  steal  *when  he  iirat  found  them,  the  prt-- 
sumption  is  that  he  took  them  for  safe  custody,  aud  xi\\\<.'f4 
there  was  something  equivalent  to  a  bailment  afterwards,  liu 
could  not  be  convicted  of  larceny.  On  the  whole  wo  think 
there  was  not  sufficient  to  make  this  out  to  bo  a  case  of  larceny 
bv  a  bailee.  Conviction  quashed. 

Sea  2  Eng.  Rep,  186,  161.  note.  It  tray  with  iatenl  to  conce^  it  until  ita 
one  lose  big  goods  kod  anotiier  find  owner  shall  o&era  reward  forilsreluni 
them  sad  cooTert  them  to  hie  own  use,  and  tlien  to  return  it  tuid  daim  tbe  re- 
not  knowing  the  owner,  it  is  not  larceny,  ward,  or  with  totent  to  Induce  the  owner 
Tfaru^o^T.  Stale,  1  Morris's  St.  Cas.,  254,  to  sell  it  astray  for  leas  than  ita  Talur, 
and  numerous  caaca  cited  in  note;  Com.  v.  Uaton,  105,  Mass.,  103:  StiiU 
8tat»  V.  Conwaj/.  18  Mistourl.  321 :  7  v,  Martin.  2S  Misaouri,  530. 
Albany  Law  Jour.,  03-  Otherwise  if  he  A  servant  who  picks  np  a  ring  in  tliv 
know  the  owner,  or  had  the  means  of  housu  of  her  mlstreas,  knowing  it  it 
knowing  him.  BandnUl  v.  State,  I  have  been. accidentally  dropped  by  the 
Morris's  St.  Cas..  254,  andcasmcited  \a  latter  and  to  belong  to  her,  and  when 
note ;  ^ate  v.  Ferguson,  2  McMullin,  queslionod  a  few  minutes  after  denlu 
(S.C.),002.  TAlbany  Law  JoQr.,OS.  Ul^  having  taken  it,  and,  having  concealnl 
leBsatthetimeoftiDdiitKbe  honestly  in-  it,  within  a  few  weeks  afterwards  carrin 
tended  to  return  theproperty  when  HBub'  it  to  a  distant  city  and  offers  it  for  i«Ik 
sequent  felonious  conversion  would  not  is  guilty  of  larceny  at  common  law. 
render  him  guilty  of  larceny.  Bantam  v.  State  v.  Jfary  C^mmuiy*,  33  Coon.,2tiU. 
State,22Caaa.,15'd.   Soiakingupaues- 
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•Req.  t.  Richmond  ('). 

Zareeiiy—ServaTU—BaiUe—Hit2li  Vkt.  e.  W,  ».  S, 

jr  was  entrusted  with  pieces  of  silk  (about  95  yds.  each)  to  carry  abonl 
or  sale  to  sach  enstomers  as  he  might  procure.  It  was  his  duty  lo 
a  next  post  Ktter  sale  the  names  and  addresses  of  tlia  caslomers  Ui 
might  have  been  sold,  and  tbn  nnmbeis.  quantities,  and  prices  of  tliB 
All  goods  not  so  accounted  tor  remained  in  his  bands,  and  were  counl^ 
iloyers  as  stock.  At  tbe  end  of  each  half-year  it  was  bis  duty  to  send 
int  for  the  entire  six  months,  and  to  return  the  onaold  allk.  He  waa 
nmmisaion. 

Ax  months  after  four  pieces  of  silk  had  been  delivered  lo  him,  the  jiri- 
;red  an  account  of  the  same,  and  entered  them  as  sold  to  two  penon* 
Lctions  to  his  employera  to  aend  invoices  to  tbe  alleged  cnstomen.  It 
that  this  wns  fake,  and  that  Ue  had  appropriated  the  silk  to  his  own 

>t  he  eonid  be  properly  convicted  of  larceny  aa  a  bailee, 
■eeervcd  fur  the  determination  of  the  Court  for  Consi- 
of  Crown  Cases  Reserved  by  Mr.  Serjeant  Cox,  deputy 
(')  Reported  by  Jquk  1'iiompson.  E)^..  barri»leT-U-law. 
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assistant  jad^e  at  the  Middlesex  Sessions.  The  prisoner  was  in- 
dicted at  the  Middleisex  Sessions,  on  the  80th  of  September,  1873, 
fur  stealing  four  pieces  of  silk  from  Robert  Seneschal  and  others, 
liis  masters.  The  prosecutors  were  silk  merchants.  The  prisoner 
was  engaged  to  sell  silk  for  them,  traveling  about  the  country  for 
iliut  purpose.  His  duties  were  stated  to  be  as  follows  :  The  pri-, 
soner  carried  with  him  on  his  journeys  pieces  of  silk,  each  piece 
being  about  ninety-five  yards,  which  he  sold  to  customers  of  his 
own  finding.  He  traveled  with  them  where  he  pleased  and  when 
he  pleased*,  and  was  paid  by  a  commission  on  the  sales  efiected.  It 
was  his  duty  to  send  to  his  employers  by  the  next  post  after  sale 
the  names  and  addresses  of  all  customers,  ^whether  they  [496 
had  paid  cash  for  the  goods  purchased  or  otherwise,  and  in  such 
accounts  to  state  the  numbers  of  the  pieces  of  goods  so  sold, 
and  the  quantity  and  the  prices  at  which  they  were  sold. 

The  prisoner  generally  collected  the  moneys,  but  occasionally 
the  customers  remitted  diuectly  to  the  firm.  He  sold  in  the 
name  of  the  firm  and  not  in  his  own  name.  All  goods  not  so 
accounted  for  remained  in  his  hands,  and  were  counted  by  the 
firm  as  stock.  The  prisoner  paid  his  own  traveling  expenses, 
and  at  the  end  of  each  half-year  it  was  his  duty  to  send  in  an 
account  for  the  entire  six  months,  and  to  return  the  unsold  stock. 

The  prisoner  received  from  the  firm,  inier  alia,  four  pieces  of 
silk,  each  of  ninety-five  yards,  numbered  respectively  13,309, 
12,866,  13,382,  and  12,956.  In  February  he  rendered  an  ac- 
count which  was  produced,  in  which  he  had  entered  as  having 
sold  to  two  peraons,  whose  names  and  addresses  were  there 
stated,  the  above  four  pieces  of  silk,  with  instructions  to  send  in- 
voices for  the  customers,  charging  them  respectively  67Z.  and 
62/.  for  the  goods  so  sold,  and  in  his  half-yearly  account,  ren- 
dered 3l8t  of  December,  he  returned  those  pieces  of  silk  as 
having  been  so  sold.  The  firm'  sent  the  invoices  according  to 
the  directions  given  by  the  prisoner.  But  the  prisoner  hail 
previously  left  at  the  address  he  had  given  as  that  to  which  the 
invoices  were  to  be  sent,  several  envelopes  addressed  to  himself 
at  his  residence  in  London,  requesting  that  any  letters  that 
should  arrive  for  him  might  be  enclosed  and  posted.  The  in- 
voices sent  by  the  firm  were  thus  returned  to  the  prisoner.  The 
firm  never  received  payment  for  those  four  pieces  of  silk,  and 
upon  inquiry  discovered  that  there  were  no  such  persons  as  the 
customers  whose  names  had  been  returned  by  the  prisoner, 
and  that  in  fact  he  had  not  duly  accounted  for  those  pieces  of 
silk,  but  had  appropriated  them  to  his  own  use. 

Upon  these  facts  it  was  contended  for  the  prisoner  that  he 
was  not  a  servant  of  the  prosecutors,  therefore  could  not  be 
guilty  of  larceny  of  the  goods  entrusted  to  him.    It  was  con- 
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tended  for  the  prosecution  that  if  not  a  servant  so  as  to  make 
liis  possession  the  possession  of  his  employers,  he  was  a  bailee 
of  the  pieces  of  silk,  and  guilty  of  larceny  as  such.  I  held  that 
upon  these  facts  the  prisoner  was  not  a  servant,  but  that  he  was 
a  bailee,  and  I  directed  the  jury  that  they  might  find  him  railty 
if  satisfied  that  he  had  received  the  pieces  of  silk  from  his  em- 
ployers to  sell  for  them,' and  instead  of  doing  so  had  appropria- 
ted them  to  his  own  use.  The  jury  found  the  prisoner  guilty. 
On  the  application  of  counsel  for  the  prisoner,  I  postponed 
passing  sentence,  and  remitted  the  prisoner  to  jail  ai^  reserved 
the  question  whether  I  rightly  decided  that  he  was  a  bailee  of 
the  silk  for  the  opinion  of  this  court. 

(Signed)  Edward 'Wm.  Cox, 

Deputy  Assistant  Judge  of  Middlesex. 

497]  *Meady  for  the  prisoner.  The  prisoner  was  not  a  bailee. 
According  to  Reg,  v.  Hassall  (30  L.  J.,  175,  M.  C. ;  8  Cox  C.  C, 
802),  a  person  who  is  not  bound. to  return  the  specific  thing 
entrusted  to  him  is  not  within  the  bailee  clause  (sect.  4  of  24  & 
25  Vict.  c.  54).  Here  the  prosecutors  entrusted  the  goods  to 
the  prisoner  for  sale,  and  at  the  end  of  each  half  year  it  was  bis 
duty  to"  account  to  his  employers.  In  Reg.  v.  Henderson  (11  Cox 
C.  C.,  593),  where  jewelry  was  entrusted  to  the  prisoner  for 
the  period  of  a  week  or  so  to  show  to  customers  for  sale,  and 
then  to  be  returned  if  not  sold,  and  after  the  given  period  the 
prisoner  sold  the  jewelry  and  appropriated  the  proceeds,  this 
court  held  that  the  prisoner  was  properly  convicted  for  larceuy 
as  a  bailee.  There  the  appropriation  was  after  the  lapse  of 
time  within  which  the  prisoner  was  allowed  to  deal  with  the 
jewelry.  In  the  present  case  the  appropriation  was  before  the 
lapse  of  the  period  of  six  months  within  which  he  could  deal 
with  the  silk,  and  before  he  was  bound  to  return  in  specie  the 
unsold  silk ;  'and  therefore  it  is  contended  he  could  not  be  con- 
victed as  a  larcenous  bailee  of  the  silk. 

Besley,  for  the  prosecution,  was  not  called  upon  to  argue. 

Kelly,  C.B.  All  that  is  said  about  the  six  months  in  the 
case  is,  "  The  prisoner  paid  his  own  traveling  expenses,  and  at 
the  end  of  each  half  year  it  was  his  duty  to  send  in  an  account 
for  the  entire  six  months,  and  to  return  the  unsold  silk."  But 
here,  a  short  time  after  receiving  silk,  the  prisoner  rendered  an 
account  in  which  he  had  entered  as  having  sold  to  two  persons, 
whose  names  and  addresses  were  there  stated,  the  four  pieces 
of  silk,  with  instructions  to  send  invoices  to  them,  and  which 
was  all  a  fabrication.  How  can  it  be  said  that  he  was  not  a 
bailee  of  the  silk  at  the  time,  and  that  this  was  not  larceny  by 
a  bailee  ? 

Blackburn,  J.    The  prisoner  was  bailee  of  the  silk  from 
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the  moment  he  received  it  from  his  emplojera.  The  silk  was 
not  his^  but  theirs ;  and  he  was  not  authorized  to  dispose  of  it 
to  liis  own  private  use. 

Lush,  J.  The  prosecutors  might  have  demanded  the  silk 
back  from  the  prisoner  at  any  moment  after  it  was  delivered 
and  remained  undisposed  of  to  customers. 

Pollock,  B.  and  Hoi^yman,  J.  concurred. 

ConvicUon  affirmed. 


[12  Cox*8  Criminal  Cases,  509.] 

♦COURT  OF  CRIMINAL  APPEAL.  [509 

Saturday,  Nov.  15, 1873. 
(Before  Kellj,  C.B.,  Blackburn  and  Lusb,  JJ.,  Pollock,  B.,  and  Honyman,  J.) 

Rm.  V.  Twist  ('). 

Larceny  —  Indietmeni  — Corpus  delicti. 

Prosecutor  bon^lit  a  borse,  and  was  entitled  to  the  return  of  10«.  chap  wonej 
oat  of  the  purchase  monej.  Prosecutor  afterwards,  on  the  same  day,  met  the 
seller,  the  prisoner,  and  others  together  in  company  and  asked  the  seller  for  the 
l(kr..  bat  he  said  he  had  no  change,  and  offered  a  sovereign  to  the  prosecutor,  who 
could  not  change  it.  The  prosecutor  asked  whether  anyone  present  could  frive 
change.  The  prisoner  said  he  could,  but  would  not  give  *it  to  the  seller  [510 
of  tbe  horse,  but  would  give  it  to  the  prosecutor,  and  produced  two  half-sovereigns. 
The  prosecutor  then  offered  a  sovereign  of  his  own,  with  one  hand  to  the  prisoner, 
and  held  out  the  other  hand  for  the  change.  The  prisoner.took  the  sovereign, 
and  put  one  half-sove'k^i^  only  into  the  prosecutor's  hand,  and  slipped  the  otber 
into  tbe  hand  of  the  seller,  who  refused  to  give  it  to  the  prosecutor  and  ran  off 
with  it. 

J/i!^,  that  the  indictment  rightly  charged  the  prisoner  with  stealing  a  sovereign« 

Case  stated  for  the  opinion  of  this  court  by  the  chairman  of 
the  Worcestershire  Quarter  Sessions.  Samuel  Twist  was  tried 
before  me  at  the  last  sessions  on  an  indictment  charging  him 
with  stealing  one  sovereign,  and  money  to  the  amount  of  one 
ponnd  from  the  prosecutor,  Richard  Pearson.  The  facts  proved 
were  as  follows :  The  prosecutor  purchased  a  horse  at  Winch- 
corab  Fair,  on  the  28th  July  last,  from  a  person  whose  name  did 
not  appear,  for  28/.,  out  of  which  he  was  to  receive,  but  did  not 
at  the  time  receive,  ten  shillings  by  way  of  chap  money.  The 
prisoner  was  not  pred^nt  at  the  sale. 

Afterwards,  on  the  same  day,  the  prosecutor  was  taking  the 
liorse  to  Evesham,  when  a  party  with  horses,  among  whom 
were  the  prisoner  and  the  person  who  sold  the  horse,  overtook 
Iiirn,  and  on  arriving  at  Evesham  he  was  surrounded  and  pushed 
about  by  the  same  party,  who  tried  to  pursuade  him  to  resell 
the  borse,  which  turned  out  to  be  brokea-winded,  for  10/.     This 

O  Reported  by  John  Thompson,  Esq. ,  barristQ]>at-law. 
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the  prosecutor  refused  to  do,  saying  he  would  abide  by  the  loss, 
and  he  then  asked  the  person  who  had  sold  him  the  horse  for 
the  ten  shillings  chap  money;  and  that  person  then  said  he  had  ' 
no  change  by  him,  and  offered  the  prosecutor  a  sovereign,  but 
the  prosecutor  could  not  give  change,  as  he  had  nothing  but 
sovereigns  with  him. 

The  prosecutor  then  asked  whether  anyone  present  could  give 
the  change.  The  prisoner  said  he  could,  but  that  be  would  not 
give  it  to  the  person  who  had  sold  the  horse,  but  would  give  it 
to  the  prosecutor,  and  he  held  out  two  half-sovereigns,  towards 
the  prosecutor  in  the  palm  of  his  hand.  The  prosecutor  there- 
upon took  a  sovereign  out  of  his  pocket,  and  offered  it  to  the 
1)risoner  with  one  hand,  and  at  the  same  time  held  out  his  other 
land  for  the  change.  The  prisoner  took  the  sovereiorn  so  offered 
to  him  by  the  prosocutor,  and  put  one  of  his  half-sovereigns 
only  into  the  prosecutor's  hand  held  out  to  receive  the  change, 
and  slipped  the  other  half-sovereign  into  the  hand  of  the  person 
who  had  sold  the  horse,  and  that  person  thereupon  stepped  back, 
and,  though  asked,  refused  to  give  it  to  the  prosecutor. 

The  prosecutor  immediately  fetched  a  policeman,  who  took 
the  prisoner  into  custody,  but  the  person  who  had  sold  the  horse 
had  disappeared,  and  has  not  since  been  heard  of.  The  prisoner 
on  being  charged  bv  the  policeman  stated,  contrary  to  the  fact, 
that  he  had  given  both  the  half  sovereigns  to  the  prosecutor. 
511]  The  *prosecutor  would  not  have  given  his  sovereign  to  the 
prisoner,  unless  he  had  expected  to  receive  both  the  haJf  sover- 
eigns shown  to  him  by  the  prisoner  in  exchange. 

upon  these  facts  I  directed  the  jury  that  if  they  were  of  opi- 
nion that  the  prisoner  at  the  time  when  he  took  the  sovereign 
offered  to  him  for  change  intended  to  defraud  the  prosecutor 
of  the  whole  or  any  part  thereof,  and  in  pursuance  of  such  in- 
tention fraudulently  withheld  from  the  prosecutor  one  of  the 
half  sovereigns  in  the  manner  stated  in  the  evidence,  they  might 
properly  find  him  guilty,  but  if  otherwise,  they  ought  to  acquit. 
The  jury  returned  a  verdict  of  guilty,  and  the  prisoner  was  sen- 
tenced to  four  months'  imprisonment  with  hard  labor.  In  the 
course  of  the  trial  it  was  objected  by  the  counsel  for  the  prisoner 
that  on  the  above  facts,  even  assuming  them  to  be  proved,  the 
prisoner  could  not  be  legally  convicted  of  the  offense  charged 
in  the  indictment.  I  overruled  the  objection,  but  reserved  the 
point,  and  in  the  meantime  respited  execution  of  the  judgment, 
and  admitted  the  prisoner  to  bail.  The  question  on  which  1 
respectfully  desire  the  opinion  of  the  court  is  :  Whether  under 
the  circumstances  above  stated  the  prisoner  was  properly  con- 
victed of  larceny  ?  (Signed)      R.  Paul  Amphlbtt, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 
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No  counsel  appeared  for  the  prisoner. 

Je(f  far  the  prosecution. 

Kellt,  C.B.  In  this  case  the  prosecutor  never  parted  with 
the  possession  of  the  sovereign,  and  never  intended  to  part  with 
it,  unless  the  two  half  sovereigns  were  given  to  him  in  exchange. 
The  conviction  must  be  affirmed.  Conviction  affirmed. 


[12  Cox'b  Criminal  Cases,  512.] 

♦Court  of  Criminal  Appeal.  [512 

Saturday,  Nor.  22, 1873. 
(Before  Kelly,  C.B..  Blackburn,  Lusli,  and  Qrove,  J  J.,  and  Pollock,  B.) 

Reg.  v.  Aden  (*). 

Larceny  —  Bailee, 

The  prisoner  was  frequently  employed  by  the  prosecutor  to  fetch  coals  from 
G.  Before  each  journey  the  prosecutor  made  up  to  the  prisoner  2U.,  out  of  which 
be  was  to  pay  for  the  coals,  keep  23«.  for  himself,  and  if  the  price  of  the  coal, 
with  the  2d«.,  did  not  amount  to  24/.,  to  keep  the  balance  in  hand  to  the  credit  of 
the  next  iourney.  It  was  the  prisoner's  duty  to  pay  for  the  coal,  as  he  obtained, 
it,  with  the  money  received  from  the  proseci^tor ;  and  the  prosecutor  did  not  know 
but  that  he  did  so ;  but  provided  he  was  supplied  with  the  coal,  and  not  required 
to  pay  more  than  the  proper  price  for  it,  it  was  immaterial  to  the  prosecutor  in 
what  manner  the  prisoner  paid  for  it.  On  the  20th  March,  the  prisoner  had  a 
Iwlauoe  of  6^.  in  hand  and  the  prosecutor  gave  him  21/.  to  make  up  the  24/.  for 
the  next  journey.  The  prisoner  did  not  then  buy  auy  coal,  but  fraudulently  appro- 
liriated  the  money :  • 

Hdd,  that  a  conviction  of  the  prisoner  for  larceny  of  the  21/.  as  a  bailee  was 
right. 

Case  stated  for  thd  opiuion  of  the  court  by  the  chairman  of 
the  Wolverhampton  Quarter  Sessions.  At  the  quarter  sessions 
of  the  peace  held  at  Wolverhampton,  on  the  22a  of  May,  1873, 
Thomas  Aden  was  tried  for  larceny.  The  first  count  of  the 
indictment  charged  that  the  prisoner,  being  a  servant  to  William 
Bellis,  feloniously  stole  21t.,  the  property  of  his  master;  the 
second  count  charged  him  with  simple  larceny.  The  prosecutor 
was  a  coal  merchant,  and  was  possessed  of  a  boat.  The  pri- 
soner was  possessed  of  ahorse,  and  had  for  several  years  been 
employed  by  the  prosecutor  to  fetch  coal  three  or  four  times 
each  week,  m  the  prosecutor's  boat,  drawn  along  a  canal  by  the 
prisoner's  horse,  from  the  Cannock  Chase  Colliery  to  Wolver- 
hampton. There  was  no  agreement  between  them  as  to  the 
l»eriod  of  employment,  and  either  might  have  terminated 
*it  at  the  end  of  any  journey.  Occasionally,  but  rarely,  [513 
the  prisoner,  when  not  so  employed  by  the  prosecutor,  drew 
boats  under  similar  circumstances  for  other  persons.  Before 
each,  journey  the  prosecutor  gave  or  made  up  to  the  prisoner 

*  Reported  by  John  Thompson.  Esq.,  barrister  at-law. 
6  Kno.  Rep.1  '      •       43 
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the  sum  of  24i.,  out  of  which  he  was  to  pay  for  the  boat  load 
of  coal,  and  to  keep  23.9.  for  himself  as  payment  for  his  ser- 
vices and  the  use  of  his  horse.  If  the  quantity  of  coal  with  the 
235.  did  not  amount  to  24/.,  the  balance  was  kept  in  hand  by 
the  prisoner,  and  a  sum  less  than  24Z.  by  the  amount  of  that 
balance  was  given  to  him  for  the  next  journey.  The  colliery 
company  knew  that  the  prisoner  did  not  buy  the  coal  on  his 
own  account,  but  they  sometimes  let  him  have  a  boat  load 
without  paying  for  it  at  the  time,  or  upon  his  paying  only  a 
portion  of  the  price ;  and  on  such  occasions  they  regarded  the 
prisoner  as  their  ^ole  debtor.  It  was  the  prisoner's  duty  to  pay 
for  each  load  of  coal  as  he  obtained  it,  with  the  money  he 
received  from,  the  prosecutor,  and  the  prosecutor  did  not  know 
but  that  he  did  so;  and  provided  he  was  supplied  with  the 
proper  quantity  of  coal,  and  not  required  to  pay  more  than  the 
proper  price  for  it,  it  was  quite  immaterial  to  the  prosecutor  in 
what  manner  the  prisoner  paid  for  it. 

On  the  20th  of  March,  l>i73,  the  prisoner  had,  or  ought  to 
have  had,  in  hand  a  balance  of  SI.  in  respect  of  the  previous 
journey,  and  on  that  day  ho  received  in  the  usual  manner  21L 
in  gold  from  the  prosecutor,  to  make  up  24:1,  for  the  next 
journey.  The  prisoner  did  not  buy  any  coal  or  bring  any  to 
the  prosecutor  for  this  monej'',  but  fraudulently  appropriated 
the  21/.,  and  falsely  pretended  that  he  had  been  robbed  of  it  on 
tlie  canal  bank  as  he  was  ^oingto  fetch  the  coal.  It  appeared, 
however,  that  after  receiving  the  21/.,  the  prisoner  paid  to  the 
Colliery  Company  the  sum  of  12/.  9s.  dd.,  being  a  balance  due 
to  thera  upon  a  previous  Joad  of  coal,  for  which  he  had  pre- 
viously received  the  money  from  the  prosecutor.  Upon  these 
facts,  it  was  contended  by  the  prisoner's  counsel,  that  the  pri- 
soner could  not  be  convicted  on  the  first  count,  because  he  was 
not  a  servant  of  the  prosecutor;  nor  upon  the  second  count, 
because  he  was  not  the  bailee  of  any  money  that  was  specifically 
to  be  held  for  or  returned  to  the  prosecutor.  The  case  of  Reg. 
V.  Davis  (10  Cox  C.  C,  239),  was  relied  upon  for  the  prosecu- 
tion ;  and  the  case  of  Jieg,  v.  Hassall  (30  L.  J.,  175,  M.  C. ;  8 
Cox.  C.  C.J  491),  for  the  defense.  The  jury  found  the  prisoner 
guilty  of  fraudulently  appropriating  the  money,  whereupon  I 
respited  the  sentence,  and  at  the  request  of  the  prisoner's  coun- 
sel, pray  the  judgment  of  the  Court  for  Crown  Cases  Reserved, 
whether,  upon  the  facts  above  stated,  the  prisoner  can  be  lawfully 
convicted  upon  either  count  of  the  indictment. 

(Signed)  John  J.  Powell. 

1^0  counsel  appeared  on  either  side. 

Kelly,  C.B.     In  this  case,  a  sum  of  money  was  placed  in  tlic 
514]  *hanil8  of  a  boatman  for  the  purpose  of  purchasing  coaln 
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for  the  prosecutor  from  the  Colliery  Company,  which  cbals  the 
prisoner  was  to  pay  for  » *ith  the  money  so  placed  in  his  hands 
by  the  prosecutor.  Tho  prisoner  did  not  buy  any  coals,  but 
paid  away  part  of  the  ra  ^ney  in  satisfaction  of  a  debt  owing  by 
Lira  to  the  Colliery  Con^pany,  and  failed  to  procure  the  coals. 
This  was  a  clear  case  of  larceny  of  money  entrusted  to  the  pri- 
soner as  a  bailee,  within  24  &  25  Yict.  c.  96,  s.  3. 

Conviction  affirmed. 


[12  Cox's  Criminal  Cases,  514] 

COURT  OF  CRBH^AL  APPEAL. 

Saturday,  Nov.  23,  1873. 
(Before  Kelly,  C.B.,  Blackburn,  Lusli,  and  Grove,  J  J.,  and  Pollock,  B.). 

Reg.  V.  Daynes  and  Warner  Q. 

Laruny — Bailee — Offense  punisliable  summarily  — 13  Oeo.  2,  c.  8  — 2i  d  25 

Vict,  e,  06,  s.  8. 

The  prosecutors  (boot  and  shoe  manufacturers)  gave  out  to  their  workmen 
leather  and  materials  to  be  worked  up,  wliich  were  entered  in  the  men's  books 
and  charged  to  their  debit.  The  men  might  either  take  them  to  their  own  homes 
to  work  up,  or  work  them  up  upon  the  prosecutor's  premises ;  but  in  the  latter 
ca«e  they  paid  for  the  seats  provided  for  them.  When  the  work  was  done,  they 
received  a  receipt  for  the  delivery  of  the  leather  and  materials,  and  payment  for 
the  work.  If  the  leather  and  materials  were  not  redelivered,  they  were  required 
to  be  paid  for.  The  prisoner  Daynes  was  in  the  prosecutor's  employ,  and  received 
materials  for  twelve  pairs  of  lK>ots ;  he  did  some  work  upon  them,  but  instead  of 
retarning  them,  sold  them  to  the  prisoner  Warner.  These  materials  were  entered 
in  the  prosecutor^s  books  to  Daynes'  debit,  but  omitted  by  mistake  to  be  entered 
in  Daynes'  book. 

Heldt  that  Daynes  could  not  be  convicted  of  larceny  as  a  bailee,  *under  f  515 
S4  &  25  Vict.  c.  96, ».  3,  as  the  oifense  of  which  he  had  been  guilty  was  punish- 
able summarily  under  13  Geo.  2,  e.  8. 

Qu€sre^  whether  the  transaction,  as  between  the  prosecutor  and  his  men,  did  not 
unoont  to  a  sale  of  the  leather  and  materials  ? 

Case  reserved  for  the  opinion  of  this  court  by  the  recorder 
of  Ipswich:  Richard -Daynes  and  Samuel  Warner  were  tried 
before  me,  at  the  quarter  sessions  holden  for  the  borough  of 
Ipswich,  on  the  3d  July,  1873,  upon  an  indictment  which  charged 
the  former,  as  a  bailee,  with  stealing,  and  the  latter  with  receiv- 
ing, a  quantity  of  boots  and  leather. 

Messrs.  Clarke  and  Co.,  the  alleged  owners  of  the  property, 
and  the  prosecutors,  were  boot  and  shoe  manufacturers.  Ttey 
eraployed  a  large  number  of  workmen,  amongst  others  the  pri- 
soner Daynes. 

The  mode  of  employment  was  as  follows :  The  foreman  of 
tlie  department  gave  out  to  each  of  the  men  a  quantity  of  leather 
ii'id  other  materials,  which  were  respectively  entered  in  the 

(')  Reporred  hj  John  Thompson,  Esq.,  barrister-at-law. 
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man's  Book  and  charged  at  a  fixed  price  to  his  debit*  The  work- 
man then  did  his  proposed  work  upon  them,  and  afterwards 
took  them  back  to  the  foreman,  and  received  from  him  a  receipt 
in  his  book  for  the  delivery,  and  payment  for  the  work  so  done. 
If  the  materials  in  their  original  or  improved  state  were  not  8o 
redelivered,  the  man  was  required  to  pay  for  the  materials.  A 
similar  entry  out  and  in  was  also  made  in  the  books  of  thefirra. 
The  prisoner  Daynes  was  a  nailer.  He,  on  the  8th  of  February 
1873,  received  from  the  foreman,  materials  for  twelve  pairs  of 
boots.  He  did  some  work  upon  thena,  but  instead  of  returning 
them  to  the  foreman,  sold  them  to  Warner,  in  whose  possession 
they  were  found  under  circiunstances  which  showed  his  com- 
plicity. These  materials  for  the  twelve  pairs  of  boots  were  by 
mistake  not  entered  in  Daynes'  book,  but  they  were  entered  in^ 
the  books  of  the  firm  to  Daynes'  debit,  as  in  other  cases. 

It  was  further  proved  that  Daynes,  when  he  so  received 
materials,  miglit  either  take  them  to  his  own  home  to  work  up, 
or  might  work  them  up  upon  the  premises  of  the  firm ;  but  if 
he  elected  the  latter  course,  he  was  required  to  pay  for  the  seat 
provided  for  him  upon  the  premises ;  and  such  sum  was  stopped 
out  of  the  payments  for  the  work.  He  was  not  paid  wages,  nor 
was  he,  except  as  herein  mentioned,  in  the  employ  of  the  firm. 

Daynes,  in  Februarv,  was  working  upon  the  premises  of  the 
firm,  and  worked  up  the  materials  in  question  at  a  seat  so  pro- 
vided and  paid  for,  such  payments  for  the  seat  bein^  entered  in 
liis'book  as  "  stopped."  Shortly  after  the  8th  of  February  he 
worked  at  his  own  home,  which  he  did  without  any  notice  to 
the  firm  being  given  or  required,  and  without  any  alteration 
being  made  in  his  book ;  and  it  was  proved  that  there  was  no 
516]  diS^erence  *made  between  the  men  who  worked  on  and 
those  who  worked  off  the  premises.  The  men  paid  for  their 
books. 

The  counsel  for  the  prosecution  contended  that  the  prisoners 
were  liable  to  be  convicted  under  chap.  96",  sect.  8,  of  the  Crimi- 
nal Law  Consolidation  Act  (24  and  25  Vict)  which  is  in  these 
words  :  "  Whosoever  being  a  bailee  of  any  chattel,  money,  or 
valuable  secarity,  shall  fraudulently  take  or  convert  the  same 
to  his  own  use,  or  the  use  of  any  person  other  than  the  owner 
thej-eof,  although  he  shall  not  break  bulk  or  otherwise  determine 
the  bailment,  shall  be  guilty  of  larceny ;  and  may  be  convicted 
thereof  upon  an  indictment  for  larceny,  but  this  section  shall 
not  extend  to  any  offense  punishable  on  summary  conviction. 

The  counsel  for  the  prisoners  contended  that  the  convicti(»n 
was  precluded  by  the  concluding  words  of  that  sectioa;  for  tlmt 
under  13  Geo.  2,  o.  8,  Davnes  was  liable  to  be  dealt  with  siiin- 
marily  for  the  nrMjp|)r«>}»n:ition  of  these  materials,  and  that  it 
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there  was  no  stealing  to  warrant  an  indictment,  there  could  be 
110  such  receiving. 

The  part  of  the  section  is  as  follows:  "And  whereas  many 
frauds  and  abuses  have- of  late  been  otherwise  committed  by 
persons  employed  in  cutting  out  and  manufacturing  of  skins, 
leather,  and  other  materials,  into  gloves,  breeches,  boots,  shoes, 
slippers,  &c.  Be  it  enacted,  that  if  any  person  of  persons,  hired 
or  employed,  or  to  be  hired  or  employed  in  cutting,  paring, 
washing,  dressing,  sewing,  making  up,  or  otherwise  manufac- 
turing of  gloves,  breeches,  leather  skins,  boots,  shoes,  slippers, 
wares,  or  other  goods  or  materials  to  be  made  use  of  in  any  of 
the  trades  or  employments,  or  in  manner  last  mentioned,  or  in 
any  branch  or  particular  thereof,  shall  fraudulently  purloin,  em- 
bezzle, secrete,  sell,  pawn,  or  exchange,  all  or  any  part  of  the 
srloves,  breeches,  leather,  skins,  parings,  or  shreds  of  gloves  or 
leather,  or  other  materials  with  which  he,  she,  or  they,  shall  be 
intrusted  to  work  up  or  manufacture,  or  shall  purloin,  embezzle, 
secrete,  sell,  pawn,  or  exchange,  any  gloves,  breeches,  boots, 
shoes,  slippers,  or  wares,  when  made,  wrought  up  or  manufac- 
tnred,  and  be  thereof  lawfully  convicted,"  the  justices  are  to 
award  a  suitable  recompense,  and  with  power  of  imprisonment 
in  case  of  nonpayment.  Sect.  5  applies  to  receivers  of  such 
property.  The  6  4  7  Vict.  c.  40,  repeals  part  of  this  act,  but 
not  theprovisions  aforesaid  —  and  22  Geo.  2,  c.  27  (ss.  1  and  2) 
provides  further  for  punishment  upon  such  conviction.  I 
thought  the  objection  fatal,  but  the  matter  being  one  of  frequent 
occurrence,  I  consented  to  leave  the  facts  to  the  jury,  and  to 
take  the  opinion  of  this  court.  The  jury  found  both  prisoners 
guilty.  The  court  is  requested  to  say  whether  the  conviction 
can  be  sustained  or  not. 

(Signed)  William  James  Metcalfe, 

Recorder. 

No  counsel  appeared  on  either  side. 

♦Kelly,  C.  !B.  After  stating  the  leading  facts,  pro-  [517 
ceded :  In  this  case  it  might  have  been  contended  that  the 
transaction  was  really  a  sale  of  the  leather  to  the  prisoner 
Daynes,  and  that  the  property  in  it  passed  to  him ;  but  that 
question  does  not  now  arise,  and  need  not  be  determined,  be- 
cause the  prisoner  was  indicted  under  the  24  k  25  Vict.  c.  96, 
>*.  3,  which  section  concludes  with  these  words,  "  but  this  sec- 
tion shall  not  extend  to  any  offense  punishable  upon  summary 
conviction."  Now  the  present  case  is  completely  within  the  13 
Geo. 2,  c.  8,  and  maybe  dealtwith  summarily, and,  consequently, 
U  within  the  proviso  in  sect.  3  of  '24  &  25  Vict.  c.  96.  Under 
these  circumstances  the  conviction  must  be  quashed. 

Conviction  quashed. 
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COURT  OF  CEIMIKAI,  APPEAL. 

S«tiirday,  Nor.  22, 1873. 

(Belon  Eel)/,  C.8.,  Bkckbara,  Lush,  and  GroTc,  JJ.,  and  Pollock,  E) 

Reg.  V.  CooQUTs  (■). 

Larceny —  Eeedning  —  Aeciiiory  in  the  xcond  ikgree. 

Ad  iodictmeot  charged  S  witli  atealin^  IS*.  6<I.,  and  C  with  rcceiviog  tlie 
Bume.  The  fatla  were :  S  whb  a  barman  at  a  refrealiment  bar,  and  C  went  np  to 
llie  bar,  called  for  refreshmentB  and  put  down  a  florin.  S  served  C,  tflok  np  the 
florin,  and  took  from  hia  employer's  till  nome  money,  aad  gave  C  as  his  lAuif^ 
)S(.  6<f..  nhich  C  put  in  his  pocket  and  went  away  with  it.  On  leaving  tbe 
|)lBce  he  took  some  silver  from  hia  pocket  and  wan  counting  it  when  he  was 
arreptnd.  On  entering  the  bar  aigna  of  recognition  tflok  place  between  SaodC. 
and  C  waa  present  when  S  took  the  money  from  the  till.  The  juiy  aravieted 
!j  of  Biealing  and  C  of  receiving. 

lldd,  that  this  was  evidence  n-hich  the  judge  ought  toliave  led  to  the  jury  u 
reaaonnble  evidence  upon  which  C  might  have  iM'i'n  convicted  as  a  principal  in 
the  necond  degree  ;  and  lliat  therefore  the  conviction  of  C  for  receiving  conld 
not  be  HuBUdn»d. 


518]  *Case  reservcil  tbf  the  o[iitiion  of  tliis  court  by  the  re- 
corder of  Brighton.  The  prisoner  waa  tried  before  me  at  the 
last  Beasioiis  for  the  borough  of  Brighton  on  a  charge  of  receiv- 
ing from  one  Fredericlc  Silvey  the  snm  of  185.  6rf.  the  property 
of  the  prosecutor,  John  Bateux  Mellison,  well  knowing  the 
same  to  have  been  stolen,  Fi'cderick  Silvey  being  at  the  sanie 
time  tried  on  the  charge  of  stealing  the  said  18s.  Qd.' 

Frederick  Silvey  was  employed  by  the  prosecutor,  John  Bn- 
Jelliaon,  to  act  as  barman  &i  a  refreshment  bar  under  the 
stand  on  the  Brighton  race  couree  during  the  Brighton 
neeting.  While  the  said  Frederick  Silvey  was  so  era- 
I,  the  prisoner  Coggina  went  up  to  the  bar  at  which  the 
rederick  Silvey  was  serving,  and  after  calling  for  a  cigar 
ime  lemonade  and  brandy,  put  down  a  florin.  Fredenck 
served  the  prisoner  Coggins  with  a  cigar  and  some  lerao- 
md  brandy,  took  up  the  florin,  and  after  going  to  the  pro- 
r'a  till,  took  some  money  out  of  the  said  till,  and  gave  to 
•isoner  as  his  change  the  sum  if  18s.  6rf.  The  prisoner 
the  18s.  Qd.  in  his  pocket,  and  after  moving  away  from 
r  was  followed  by  a  detective,  wlio  saw  him  take  a  nuan- 
'  silver  out  of  his  pocket  and  proceed  to  count  it,  where- 
lie  was  arrested. 

the  prisoner,  Charles  Coggins,  entering  the'  bar,  signs  of 
lition  took  place  between  him  a  d  the  prisoner  Silvey; 
ae  prisoner,  Charles  Coggins,  "v.ia  present  at  the  tirae 
(*)  Beported  by  John  Thompson,  Esq.,  bsrrliter-at-lftw. 
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when  the  prisoner  Silvey  took  the  sum  of  185.  Gd.  from  the  till 
of  the  prosecutor. 

The  jury  found  the  prisoner,  Frederick  Silvey,  guilty  of  steal- 
ing the  said  sum  of  185.  6rf.,  and  the  prisoner,  Charles  Coggins, 
guilty  of  receiving  the  said  sum  knowing  it  to  have  been  stolen. 
The  counsel  for  the  prisoner,  Charles  Coggins,  thereupon  moved 
in  arrest  of  judgment  on  the  ground  that  on  the  facts  disclosed, 
the  said  Charles  Coggins  was  guilty  of  stealing  the  said  sum  of 
185.  Gd,y  and  could  not  he  guiltj^  of  receiving  it  knowing  it  to 
have  been  stolen.  1  arrested  the  judgment  of  the  court  accord- 
ingly, and  I  now  desire  the  opinion  of  this  court  whether  on 
the  evidence  above  stated.the  prisoner,  Charles  Coggins,  can  be 
lawfully  convicted  of  receiving  the  said  money  knowing  it  to 
have  been  stolen.  (Signed)  John  Locke. 

Second  Case. 

The  prisoner  was  tried  on  a  charge  of  receiving  from  one 
George  Loder  the  sum  of  95.  6rf.,  the  property  of  the  prosecutor, 
John  Bnteux  Mellison,  well  knowung  the  same  to  have  been 
stolen,  the  said  George  Loder  being  at  the  same  time  indicted 
for  feloniously  stealing  the  said  sum  of  95.  6rf.,  he  being  then 
the  servant  of  the  said  John  Buteux  Mellison.  George  Loder 
was  employed  by  the  prosecutor,  John  Buteux  *Mellison,  [519 
to  act  as  barman  at  a  refreshment  bar  under  the  grand  stand  on 
ihe  Brighton  race  course  during  the  Brighton  race  meeting. 
While  the  said  George  Loder  was  so  employed,  the  prisoner, 
Coggins,  went  up  to  the  bar  at  which  the  said  George  Loder 
v/as  serving,  and  after  calling  for  a  sandwich  put  down  a  shilling. 
George  Loder  served  the  prisoner  Coggins  -with  a  sandwich, 
took  up  the  shilling,  and  after  going  to  the  prosecutor's  till, 
took  some  money  out  of  the  said  till  and  gave  to  the  prisoner 
as  his  change  the  sum  of  95.  6d.  The  prisoner  placed  the  95.  6d. 
in  his  pocket,  and  after  moving  away  from  the  uar  v^as  followed 
by  a  detective,  who  saw  him  take  a  quantity  of  silver  out  of  his 
pocket  and  proceed  to  count  it,  whereupon  he  was  arrested. 

The  prisoner  Charles  Coggins,  was  talking  to  the  prisoner, 
George  Loder,  before  he  called  for  the  sandwich,  and  was  pre- 
sent at  the  time  when  the  prisoner,  George  Loder,  took  the  said 
sum  of  95.  6rf.  from  the  till  of  the  prosecutor. 

The  jury  found  the  prisoner,  George  Loder,  guilty  of  stealing 
the  said  sum  of  95.  6d.,  and  the  prisoner,  Charles  Coggins, 
sruilty  of  receiving  the  said  sum  knowing  it  to  have  been  stolen. 
The  counsel  for  the  prisoner,  Charles  Coggins,  thereupon  moved 
in  arrest  of  judgment  on  the  ground  that  on  the  facts  disclosed, 
tlie  said  Charles  Coggins  was  guilty  of  stealing  the  said  sum  of 
0-^.  W.,  and  could  not  be  convicted  of  receiving  the  said  money 
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knowing  it  to  have  been  stolen.  I  arrested  the  judgment  of  the 
court  accordingly,  and  I  now  desire  the  opinion  of  this  coort 
whether  on  the  evidence  above  stated,  the  prisoner,  Charles 
Coggins,  can  be  lawfully  convicted  of  receiving  the  said  money 
knowing  it  to  have  been  stolen. 

(^Signed)  John  Locke. 

Besley  for  the  prisoner.     The  conviction  cannot  be  sustained. 

Grantham  for  the  prosecution  objected  that  the  objection  was 
not  properly  taken  by  motion  in  arrest  of  judgment. 

The  Court  said  it  must  be  taken  that  the  point  intended  to 
be  reserved  was  whether  there  was  anv  evidence  to  s:o  to  tlie 
jury  in  support  of  the  conviction. 

jBeslej/,  It  is  clear  upon  the  authorities  that  a  person  cannol 
be  a  principal  in  the  second  degree,  and  also  a  receiver  of  the 
stolen  property.  From  Dyer's  case  (2  East,  P.  C,  767),  it  ap- 
pears that  if  a.  person  takes  part  in  the  transaction  while  the 
act  of  larceny  by  others  is  continuing,  he  will  be  guilty  as  a 
principal  in  the  larceny  and  not  as  a  receiver.  In  this  case  it 
was  a  continuing  transaction  so  as  to  make  the  prisoner  Coggins 
a  party  to  the  theft,  although,  as  regards  the  barman,  the  theft 
wa»  complete  as  soon  as  the  money  was  removed  from  the  till, 
animo  furandi.  [Blackburn,  J.  Dyers  case  no  doubt  assists 
you  so  far  that  it  shows  that,  upon  the  evidence  here,  Coggins 
might  properly  be  found  guilty  a*s  a  thief.]  Then,  if  so,  he 
could  not  be  convicted  as  a  receiver.  In  Rex  v.  Owen  (1  Mood. 
C.  C,  96),  where  a  man  committed  larcenj-  in  a  room  of  a  house, 
520]  1^  which  room  he  lodged,  and  threw  a  *bundle  containing 
the  stolen  property  out  of  the  window  to  an  accomplice  waiting 
in  the  street  to  receive  it,  the  judges  held  that  the  accomplice 
was  a  principal,  and  that  the  conviction  of  him  as  a  receiver  was 
wrong.  So  in  Reg.  v.  Perkins  (1  Den.  &  P.,  459 ;  6  Cox.  C.  C, 
564),  where  A  was  indicted  for  stealing  pork,  and  B  for  receiv- 
ing the  same,  it  appeared  that  they  went  together  to  the  pre- 
mises of  A's  employer,  where  the  pork  was  kept,  and  that  A 
took  the  pork  out  of  a  tub  where  it  was  kept  and  brought  it 
outside  and  gave  it  to  B.  Lord  Campbell,  C.J.  there  said: 
**  Assuming,  as  we  are  bound  to  do  from  the  case  submitted  to 
us,  that  the  prisoner  was  a  principal  in  the  second  degree,  he 
could  not  take  the  stolen  property  from  himself  And  Alder- 
son,  B. :  "If  one  burglar  stands  outside  while  another  plunders 
the  house  and  hands  out  the  goods  to  him,  he  surely  could  not  be 
indicted  as  a  receiver."  And  Maule,  J. :  "  My  brother  Adani3 
seems  to  have  intended  to  ask  us,  whether  in  a  case  where  the 
prisoner  was,  in  a  popular  sense,  guilty  of  receiving,  he  might 
be  treated  as  a  receiver  notwithstandiiij:  the  fact  that  he  was  a 
principal  in  the  theft ;  and  it  is  clear  that  he  cannot"    [Qbove, 
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J.  The  case  of  Beg.  v.  iVEvinil  Bell  0.  C,  25),  seems  very  like 
this.  The  prisoner  was  char«fea  in  two  counts  with  stealing  and 
receiving,  and  this  court  held  that  the  jury  might  return  a  ver- 
dict of  guilty  on  the  latter  count  if  warranted  by  the  evidence, 
althongh  the  evidence  is  also  consistent  with  the  prisoner  having 
been  a  principal  in  the  second  degree  in  the  stealing.]  In  that 
case,  Pollock,  C.  B.,  remarked  that  in  Reg.  v.  Perkins^  it  was 
stated  as  a  fact  that  the  prisoner  was  a  principal.  The  jury 
negatived  that  in  Reg.  v.  M'JEvin. 

Grantham^  for  the  prosecution.  The  conviction  may  be  up- 
held on  the  authority  of  Reg.  v.  M'Jilvin.  In  that  case  the  facts 
were  that  a  woman  was  walking  beside  the  prosecutrix,  and  the 
prisoner,  M'Evin,  was  seen  just  previously  following  behind  her. 
The  prosecutrix  felt  a  tug  at  her  pocket,  found  her  purse  was 
gone,  and  on,  looking  round,  saw  the  woman  behind  her  walking 
with  M'Evin  in  the  opposite  direction,  and  saw  her  hand  some- 
thing to  M'Evin.  And.  there  the  jury  found  M'Evin  not  guilty 
of  stealing,  but  guilty  of  receiving.  In  the  present  case  there 
was  no  evidence  o£any  preconceived  plan  between  Coggins  and 
the  barman. 

Btslcy^  in  reply.  The  prisoner  Coggins  was  aiding  and  abet- 
ting in  the  larceny  from  the  moment  of  passing  the  florin  over 
the  counter. 
The  court  retired  to  consider  its  decision. 
Kelly,  C.  B.  The  majority  of  the  court  are  of  opinion  that 
the  conviction  cannot  be  sustained.  land  my  brother  Grove 
take  a  difierent  view,  but  not  so  strong  as  to  amount  to  dissent 
from  the  judgment  of  the  majority. 

Blackburn,  J.  It  is  not  necessary  that  this  case  should  be 
argued  before  all  the  judges,  because  the  doubts  of  the  lord 
chief  baron  and  my  brother  Grove  do  not  amount  to  an  actual 
'dissent  from  the  judgment  of  the  majority  of  the  court  [521 
The  question  which  was  reserved  for  our  opinion,  as  we  consider, 
was  whether  or  not  there  was  evidence  such  as  the  judge  ought 
to  have  left  to  the  jury  as  reasonable  evidence  on  which  they 
might  have  convicted  the  prisoner  as  a  receiver.  Unfortunately 
in  this  case  there  is  the  technical  principle  that  a  person  assist- 
ing in  the  stealing  is  a  principal  in  the  first  or  second  degree, 
and  that  a  receiver  must  be  a  person  who  is  not  a  principal  felon. 
Had  the  question  been  left  to  the  jury,  whether  or  no  from  the 
time  the  prisoner  laid  down  the  florin,  after  which  the  barman 
took  the  18^.  6d.  from  the  till  and  gave  it  to  him,  he  was  aiding 
and  abetting  the  barman  in  the  commission  of  the  larceny,  I 
think  the  jury  could  not  but  have  found  that  he  was  aiding  and 
abetting.  It  might  possibly  be  that  he  was  aiding  to  carry  awaj 
the  money  that  had  been  stolen  without  his  previous  knowledge 
6  Eno.  Rkp.1  44 
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Bat  what  we  understand  from  the  case  to  be  the  point,  is,  was 
there  such  evidence  as  it  was  the  duty  of  the  jadge  to  leave  to 
the  jury,  as  reasonable  evidence  upon  which  they  miffht  convict 
the  prisoner  of  receiving  ?  In  point  of  strict  law  the  prisoner 
should  have  been  indicted  for  the  offense  which  be  really  com- 
mitted. As  the  matter  stands  the  majority  of  the  court  think 
that  the  evidence  was  not  such  as  the  judge  ought  to  have  left 
to  the  jury  as  reasonable  evidence  upon  which  the  prisoner 
might  be  convicted  of  receiving.  In  Beg,  v.  SVEvin^  the  cir- 
cumstances were  different.  The  indictment  contained  counts 
both  for  stealing  and  receiving,  and  the  judffe  properly  left  it  to 
the  jury,  "  That  if  they  did  not  think  that  M'Evin  was  partici- 
pating in  the  actual  thefl:,  it  was  open  to  them,  on  the  facts,  to 
find  a  verdict  of  guilty  on  the  count  for  receiving."  That  was 
a  proper  direction,  and  the  jury  found  a  verdict  of  guilty  on  the 
count  for  receiving.  There  was  evidence  in  that  case  on  which 
the  jury  might  have  found  either  way.  Here  there  was  only 
one  count  against  the  prisoner,  that  for  receiving,  and  the  ma- 
jority of  the  court  think  there  was  not  sufficient  evidence  to 
sustain  the  verdict. 
Lush,  J.,  and  Pollock,  B.,  concurred. 

Convieiion  quashed 
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[Law  Reports,  3  Probate  and  Divorce,  55.] 
June  17, 1873. 

♦Powell  v.  Powell  and  Jones.  [55 

MatrioMTuU  Suit —  Alimony  pendente  L%te~-AUowance  under  Separation  Deed, 

Under  a  deed  of  separation  execated  by  tbe  parties  many  years  previously,  the 
liTisbfwd  had  covenanted  to  pay  an  annuity  to  his  wife  in  accordance  with  the 
amount  of  his  income  at  that  period,  which  annuity  he  had  continued  to  pay  up 
to  the  present  time.  He  subsequently  acquired  a  very  large  increase  of  fortune, 
and  finally  instituted  a  suit  in  this  court  to  dissolve  his  marriage  by  reason  of  the 
adultery  of  his  wife : 

Hdd,  that  the  wife  had  no  claim  to  alimony  pending  suit  estimated  on  the 
present  income  of  her  husband. 

This  was  a  suit  instituted  by  David  Jeffreys  Powell  against 
his  wife  Margaret  Jeffreys  Powell,  by  reason  of  her  adultery 
with  Thomas  Jones.  On  the  9th  of  December,  1872,  the  re- 
Bpondent  filed  a  petition  for  alimony  in  which  she  alleged  that 
her  husband  had  an  income  of  30006.  from  real  estate  and  per- 
sonal property  to  the  value  of  60,000^.  In  his  answer  the  peti- 
tioner admitted  a  net  income  of  liOOL  from  realty  and  800L 
from  personal  estate,  but  he  further  stated  that  in  the  year 
1862  he  and  the  respondent  had  agreed  to  live  separate  and 
apart,  and  that  by  a  deed  of  separation  dated  the  6th  of  Sep- 
tember, 1862,  and  duly  executed,  he  had  covenanted  to  make  a 
certain  annual  allowance  to  the  respondent.  That  from  the  date 
of  such  deed  and  in  pursuance  of  its  covenants  he  and  his  wife 
Iiad  continued  to  live  separate,  and  he  had  continued  and  was 
^YiHing  to  continue  to  pay  to  her  the  annual  allowance  as  in 
and  by  the  deed  agreed  upon  ;  and  he  submitted  that  he  ought 
not  to  be  ordered  to  make  her  any  further  allowance  than  as  by 
the  said  deed  provided.  The  respondent  replied  that  under  the 
deed  she  was  only  entitled  to  an  annual  allowance  of  40^.,  and 
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that  at  the  date  of  the  deed  the  petitioner's  income  only 
amounted  to  21QL  per  annum.  That  she  was  not  then  aware 
that  her  husband  would  succeed  to  the  property  which  he  now 
possesses,  and  of  which  he  became  possessed  in  February,  1869. 

June  10.  Dr.  Spinky  Q.C.,  and  l)r.  Stvabei/y  appeared  for  the 
respondent. 

Bayfordy  for  the  petitioner.  Cur.  adv.  vull. 

56]     *Jnne  17.     The  Judge  Ordinary.     This  was  a  motion 
for  alimony  pending  suit.    It  seems  that  the  husband  and  wife 
had  been  living  apart  for  a  great  number  of  years,  and  that  in 
186Tthe  petitioner  covenanted  to  pay  the  respondent  an  annuity 
of  40^.  which  he  has  continued  to  do  until  the  present  time. 
The  husband  having  instituted  a  suit  for  a  dissolution  of  mar- 
riage on  the  ground  of  his  wife's  adultery,  she  filed  a  petition 
in  which  she  claims   alimony  on  the  basis  of  her  husband's 
actual  present  income.     It  appears  that  since  the  agreement 
the  husband  has  acquired  a  considerable  accession  of  fortune, 
and  it  is  argued  that,  if  so,  the  wife  is  entitled  to  a  larger  an- 
nuity than  iOl.  per  annum,  and  under  ordinary  circumstances 
that  would  be  so.     I  think,  however,  I  should  make  no  order 
in  this  case.     Ever  since  1862  the  wife  has  been  content  to  live 
on  40^.  per  annum,  and  if  a  wife  is  content  to  live  on  a  small 
income  for  many  years,  it  would  be  a  very  unfair  on  the  Lus- 
band  that  on  her  Being  laccused  of  committing  adultery  she 
could  at  once  be  entitled  to  a  higher  rate  of  allowance  than  she 
had  previously  received.     The  course  I  am  inclined  to  take  in 
this  case  has  already  received  judicial  approval  in  George  v. 
George  (*).     In  that  case  the  learned  judge  said,  "In  this  case 
the  praties  have  been  long  living  separate ;  the  wife  is  in  ser- 
vice, and  is  able  to  support  herself,  and  if  I  were  to  allot  her 
alimony  pendente  litey  the  result  would  be  that,  because  there 
is  a  matrimonal  dispute  and  she  has  instituted  a  suit  against 
her  husband  for  relief,  she  would  be  placed  in  a  better  position 
than  she  was  in  before  the  suit  was  instituted."    The  facts  of 
this  case  give  an  additional  force  to  those  observations,  for  the 
wife  has  been  content  with  the  allowance  mcide  by  her  husband; 
and  has  taken  no  steps  to  increase  it  until  he  had  actually 
charged  her  with  adultery.     I  do  not  say  that  the  recept  of  40/. 
per  annum  under  the  agreement  would  preclude  her  from  ask- 
ing the  court  for  a  larger  allowance  under  certain  contingencies 
which  might  arise  in  the  progress  of  this  suit,  but  at  present  I 
refuse  her  application. 

Attorneys  for  petitioner:  Dobinson  ^  Geare. 
Attorneys  for  respondent :  Fields  Eoscoe  ^  O. 
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[Law  Report?,  3  Probate  and  Divorce,  64.] 

April  22, 1873. 

♦BouGHTON  and  Marston  v.  Knight  and  Others.        [64 

TriUtmentary  8vU-^apacUif — Ddutiom  in  Reference  to  the  O&nduct  of  CJvUdren 
—  WiU  pronounced  against  —  JSxecutor's  Costs — Practice, 

A  man,  moved  b^  capriciouB,  frivoloos,  mean,  or  even  bad  motives,  may  dis- 
inherit wholly  or  partially  his  children,  and  leave  bis  property  to  strangers.  He 
may  take  an  unduly  barsii  view  of  the  character  and  conduct  of  his  children,  but 
there  is  a  limit  beyond  which  it  will  cease  to  be  a  question  of  harsh  unreasonable 
judgment,  and  then  the  repulsion  which  a  parent  exhibits  to  his  child  must  be 
held  to  proceed  from  some  mental  defect.  If  such  repulsion,  amounting  to  a  de- 
losion  as  to  character,  is  shown  to  have  existed  previous  to  the  execution  of  his 
vill,  it  will  be  for  the  party  setting  up  that  document  to  establish  that  it  was  in- 
operative when  the  will  was  made,  and  the  jury,  in  determining  whether  or 
*Dot  the  delusion  wad  operative,  will  have  regard  to  the  contents  of  the  will  [63 
and  the  circumstances  surrounding;:  the  execution  of  it. 

Prima  facie,  an  executor  is  justified  in  propounding  his  testator's  will,  and  if 
the  facts  within  his  knowledge  at  the  time  he  does  so  tend  to  show  eccentricity 
merely  on  the  part  of  the  testator,  and  he  is  totally  ignorant  at  the  time  of  .the 
circumstances  vid  conduct  which  afterwards  induce  a  jury  to  find  that  the  teS' 
taior  was  insane  at  the  date  of  the  will,  he  will,  on  the  principle  that  the  testa- 
tor's  conduct  was  the  cause  of  litigation,  be  entitled  to  receive  his  costs  out  of  the 
estate,  although  the  will  be  pronounced  against. 

The  plaintiffB,  Sir  Charles  Bough  ton  and  Mr.  Marstou,  pro- 
pounded the  will  of  John  Knight  of  Hentey  Hall,  Shropshire, 
dated  the  27th  of  January,  1869.  The  deceased  died  on  the 
7th  of  September,  1872.  *The  defendants,  the  sous  of  the  de- 
ceased, pleaded  that  the  deceased  was  not  of  sound  iriind, 
memory,  and  understanding  on  the  27th  of  January,  1869,  the 
day  the  will  bears  date.  Issue  was  joined  on  this  plea.  The 
property  of  the  deceased  consisted  of  the  Henley  Hall  estate, 
the  uet  rental  value  of  which  was  15001.  per  annum,  and  per- 
sonalty to  the  value  of  62,000/.  By  the  will  propounded  Sir 
Charles  Boughton  and  his  sons  were  the  devisees  of  the  whole 
real  estate;  the  testator's  son,  James  Thomas,  had  a  legacy  of 
8000i.  his  son  Charles  7000i!.  and  John  a  life  interest  in  10,000/. 
The  children  of  his  deceased  daughter,  Henrietta  Kent,  were 
not  mentioned  in  the  will. 

The  trial  extended  over  fourteen  days  in  March,  1872,  before 
Sir  J.  Hannen  and  a  special  jury. 

Parri/^  SerjLj  Day^  Q.C.,  and  Inderwicky  appeared  for  the 
plaintitts. 

Sir  J.  B.  KanlakCy  Q.C.,  H.  Lloyds  Q.C.,  Dr.  Swabey^  and  C. 
A,  Middleiony  appeared  for  the  defendants. 

March  31.  Sir  J. 'Hannen,  in  summing  up,  made  the  follow- 
ing observations  on  the  subject  of  testamentary  capacity  :  The 
^le  question  in  this  case  which  you  have  to  determine  is,  in  the 
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language  of  the  record,  whether  Mr.  Joha  Knight,  when   he 
maae  liia  will  ou  the  27  th  of  January,  1869,  was  oF sound  mind, 
mcmorj',  and  understanding.     In  one  seuae,  the  first  phrase, 
sound  mind,  covers  the  whole  subject ;  but  emphasis  is  hud  npon 
two  particular  functious  of  the  mind,  which  must  be  sound  in 
order  to  create  a  capacity  for  the  making  a  will ;  there  maal 
be  a  memory  to  recall  the  several  persons  who  may  be  fitting 
66]  objects  of  the  'testator'a  bounty,  and  an  understanding  lo 
ooniprehend  their  relationship  to  himaelf  and  their  claim  upon 
him.     But  for  convenience  the  phrase  "  sound  mind  "  may  be 
adopted,  and  it  is  the  one  I  shall  make  use  of  throughout  my 
obaervatioua.     Now  j'ou  will  naturally  expect  from  me  a  defini- 
tion, or  at  any  rate  an  explanation  of  the  legal  meaning  of  tlie 
words  "sound  mind,"  and  I  wilt  endeavor  to  give  yon  audi 
assistance  as  I  am  able,  cither  from  my  own  reflections  on  tlic 
subject,  or  by  the  aid  of  what  lias  been  said  by  other  judges 
whose  duty  it  has  been  to  consider  this  important  question  be- 
fore me.    I  must  commence,  however,  by  telling  you  what  these 
words  do  not  mean.     They  do  not  mean  a  perfectly  balanfc<l 
mind.     If  80,  which  of  us  would  be  competent  to  make  a  will  ? 
Such  a  mind  would  be  free  from  all  influence  of  prejudice, 
passion,  and  pride.     But  the  law  does  not  say  that  a  man  is  in- 
capacitated from  making  a  will  if  he  proposes  to  make  a  dispo- 
sition of  bis  property  moved  by  capricious,  frivolous,  me.iii,  or 
even  bad  motives.    We  do  not  sit  here  to  correct  injustice  in 
that  respect.     Our  duty  is  limited  to  this,  to  take  care  that  that, 
and  that  only,  which  is  the  true  expression  of  a  man's  real  mind 
shall  have  eit'ect  given  to  it  as  his  will.     In  fact,  this  question 
of  justice  and  fairness  in  the  making  of  wills  in  a  vast  majority 
of  cases  depends  upon  such  nice  and  fine  distinctions,  that  ve 
cannot  form,  or  even  fancy  that  we  can  form,  a  just  estimate  of 
them.     Accordingly,  by  the  law  of  England  every  one  is  left 
free  to  choose  the  person  upon  whom  he  will  bestow  his  pro- 
perty after  death  entirely  unfettered  in  the  selection  he  inny 
think  proper  to  make.     He  may  disinherit,  either  wholly  or 
""-tially,  his  children,  and  leave  his  property  to  strangers  to 
tify  his  spite,  or  to  charities  to  gratify  his  pride,  and  we  mast 
i  etfectto  his  will,  however  much  we  may  condemn  theconrae 
has  pursued.    In  this  respect  the  law  of  England  differs  from 
t  of  other  countries.  It  is  thought  better  to  risk  the  chance  of 
abuse  of  the  power  arising  from  such  liberty  than  to  deprive 
[J  of  the  right  to  make  such  a  selection  as  tneir  knowledge  of 
characters,  of  the  past  history,  and  future  prospects  of  their 
Idreu  or  other  relatives  may  demand,  and  we  must  remember 
t  we  are  here  to  administer  the  law  of  England,  and  we  tuuat 
attempt  to  correct  its  application  in  a  particular  case  by  know- 
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ingly  deviating  from  it.    I  have  *8aid  that  we  have  to  take  [67 
care  that  effect  is  given  to  the  expression  of  the  true  njind  of  tlio 
testator,  and  that  of  course  involves  a  consideration  of  what  is  the 
umountand  quantity  of  intellect  which. is  requisite  to  constitute 
[estamentary  capacity.     I  desire  particularly  now,  and  through- 
tint  the  consideration  which  you  will  have  to  give  to  this  case, 
to  impress  upon  your  minds  that,  in  my  opinion,  this  is  emi- 
nently a  practical  question,  one  in  which  the  good  sense  of  men 
of  the  world  is  called  into  action,  and  that  it  does  not  depend 
solely  on  scientific  or  le^l  definition.     It  is  a  question  of  de- 
gree to  be  solved  in  eacn  particular  case  by  those  gentlemen 
who  fulfil  the  office  which  you  have  now  imposed  on  you,  and 
on  this  point  for  accuracy  I  should  wish  to  a  note  the  words 
themselves  of  Lord  Cranworth  in  Boyse  v.  Rossoorough  f *).  *'  On 
the  first  head  the  difficulty  to  be  grappled  with  arises  irom  the 
circumstance  that  the  question  is  almost  always  one  of  degree. 
There  is  no  difficulty  in  the  case  of  a  raving  madman  or  a  dri- 
velling idiot  in  saying  that  he  is  not  a  person  capable  of  dis- 
posing of  property ;  but  between  such  an  extreme  case  and  that 
of  a  man  of  perfectly  sound  and  vigorous  understanding  there 
is  every  shade  of  intellect,  every  degree  of  mental  capacity. 
Tl»ere  is  no  possibility  of  mistaking  midnight  for  noon,  but  at 
what  precise  moment  twilight  becomes  darkness  is  hard  to  de- 
tonnine."    In  considering  the  question,  therefore,  of  degree 
laro^e  allowance  must  be  made  for  the  difference  of  individual 
character.     Eccentricities,  as  they  are  commonly  called,  of  man- 
ner, of  habits  of  life,  of  amusements,  of  dress,  and  so  on,  must 
be  disregarded.    If  a  man  has  not  contracted  the  ties  of  do- 
mestic life,  or  if,  unhappily,  they  have  been  severed,  a  wide  de- 
viation from  the  ordinary  tvpe  may  be  expected,  and  if  a  man's 
tastes  induce  him  to  withdraw  himself  from  intercourse  with 
friends  and  neighbors  a  still  wider  divergence  from  the  ordinary 
type  may  bo  expected;  we  must  not  easily  assume  that  because 
a  man  indulges  his  humors  in  unaccustomed  ways  that  he  is 
therefore  of  unsound  mind.    We  must  apply  some  other  test 
than  whether  or  not  the  man  is  very  different  from  other  men. 
Now  the  test  which  is  usually  applied,  and  which  in  almost 
every  case  is  found  sufficient,  is  this :  Was  the  man  laboring 
nnder  delusion?    If  belabored  under  delusion,  *then  to  [68 
some  extent  his  mind  must  be  unsound.    But  though  we  have 
thna  narrowed  the  ground,  we  have  not  got  free  altogether  from 
difficulty,  because  the  question  still  arises,  What  is  a  delusion  ? 
On  this  subject  an  eminent  judge  who  formerly  presided  in  the 
coart,  the  jurisdiction  of  which  is  now  exercised  here,  Sir  J. 

O  6  H.  L.  C,  at  p.  45. 


352  COURTS  OP  PROBATE  AND  DIVORCE.  [L.  B 

1873  Boagliton  ▼.  Knight.  ' 

Nicholl,  in  the  famona  case  of  Deiv  v.  Clark  and  Clark  Q)  aays: 
*'  One  of  the  counsel  (Dr.  Lushington)  accurately  expressed  it; 
jt  is  only  the  belief  of  facts  which  no  rational  person  would 
have  believed  that  is  insane  delusion/*     Gentlemen,  in  one 
sense,  that  is  arguing  in  a  circle,  for,  in  fact,  it  is  only  saying 
that  a  man  is  not  rational  who  believes  what  no  rational  man 
would  believe ;  but  for  practical  purposes,  it  is  a  sufficient  de- 
finition of  a  delusion,  for  this  reason  —  that  you  must  remem- 
ber that  the  tribunal  that  is  to  determine  the  question  (whether 
judge  or  jury),  must,  of  necessity,  take  his  own  mind  as  the 
standard  whereby  to  measure  the  degree  of  intellect  possessed 
by  another  man.    You  must  not  arbitrarily  take  your  own 
mind  as  the  measure,  in  this  sense,  that  you  should  say,  I  do 
not  believe  such  and  such  a  thing,  and  therefore  the  man  who 
does  believe  it  is  insane.    Nay,  more  ;  you  must  not  say,  I  should 
not  have  believed  such  and  such  a  thing,  therefore  the  man  who 
did  believe  it  is  insane.     But  you  must  of  necessity  put  to  your- 
self this  question,  and  answer  it:    Can  I  underetand  how  anr 
man  in  possession  of  his  senses  could  have ''believed  such  and 
such  a  thing  ?    And  if  the  answer  you  give  is,  I  cannot  under- 
stand it,  then  it  is  of  the  necessity  of  the  case  that  you  shftulJ 
say  the  man  is  not  sane. 

Sir  J.  Nicholl,  in  another  passage  ('),  gives  what  appears  to 
me  to  be  a  more  logical  and  precise  definition  of  what  a  deln- 
sion  is.  He  says,  *'  The  true  criterion,  the  true  test,  of  the  ab- 
sence or  presence  of  insanity  I  take  to  be  the  absence  or  presence 
of  what,  used  in  a  certain  sense  of  it,  is  comprisable  in  a  single 
term,  namely,  delusion.  Wherever  the  patient  once  conceives 
something  extravagant  to  exist  which  has  still  no  existence 
whatever  but  in  his  own  heated  imagination,  and  wherever  at 
the  same  time,  having  once  so  conceived,  he  is  incapable  of 
being,  or  at  least  of  being  permanently  reasoned  out  of  that 
69]  conception,  *8uch  a  patient  is  said  to  be  under  a  delusion 
in  a  peculiar  half  technical  sense  of  the  terra  ;  and  the  absence 
or  presence  of  delusion  so  understood  forms,  in  my  judgment, 
the  true  and  only  test  or  criterion  of  absent  or  present  insanity. 
In  short,  I  look  upon  delusion,  in  this  sense  of  it,  and  insanity 
to  be  almost,  if  not  altogether,  convertible  terms,  so  that  a  pa- 
tient under  a  delusion,  so  understood,  on  any  subject  or  subjects 
in  any  degree  is,  for  that  reason,  essentiallj^  mad  or  insane  on 
such  subject  or  subjects  in  that  degree.*'  I  believe  you  will 
find  that  that  test  applied  will  solve  most,  if  not  all,  the  diflS- 
culties  which  arise  in  investigations  of  this  kind.  Now,  gentle- 
men, of  course  there  is  no  difficulty  in  dealing  with  cases  of 

(')  Reported   by  Haggard,  London,        (*)  3  Add.,  p.  90. 
1826,  at  p.  7 ;  3  Add.  E<^.,  79. 
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<]eIasioD  of  the  grosser  kind  of  which  we  have  experience  iu 
this  court.     Take  the  case  of  Mrs.  Thwaites  {Smith  v.  Tebbiit  (*)). 
If  a  woman  believes  thai  she  is  one  of  the  persons  of  the  Trinity, 
and   that  the  gentleman  to  whom  she  leaves  tfie  bulk  of  her 
j»n)perty  is  another  person  of  the  Trinity,  what  more  need  be 
said  ?     But  a  very  diftervnt  question  no  doubt  arises  where  the 
nature  of  the  dehision  which  is  said  to  exist  is  this, —  when  it  is 
alleged  that  a  totally  fai  ^e,  unfounded,  unreasonable,  because 
unreasoning,  estimate  of  another  person's  character  is  formed. 
That  is  necessarily  a  more  difficult  question.     It  is  unfortunately 
not  a  thiug  unknown  that  parents  —  and  in  justice  to  women  I 
am  bound  to  say  it  is  more  frequently  the  case  with  fathers  than 
mothers, —  that  they  take  unduly  harsh  views  of  the  characters 
of  their  children,  sons  especially'.     That  is  not  unknown.     But 
there  is  a  limit  beyond  which  one  feels  that  it  ceases  to  be  a 
question  of  harsh  unreasonable  judgment  of  character,  and  that 
the  repulsion  which  a  parent  exhibits  towards  one  or  more  of 
his  children  must  proceed  from  some  mental  defect  in  himself. 
It  is  so  contrary  to  the  whole  current  of  human  nature  that  a 
man  should  not  only  form  a  harsh  judgment  of  his  children, 
bnt^hat  he  should  put  that  into  practice  so  as  to  do  them  injury 
or  deprive  them  of  advantages  which  most  men  desire  above  all 
things  to  confer  upon  their  children.     I  say  there  is  a  point  at 
which  such  repulsion  arid  aversion  are  themselves  evidence  of 
unsoundness  of  mind.     Fortunately. the  case  is  rare.    It  is  al- 
most unexampled  that  a  delusion  consisting  solely  of  aversion 
to  children  *is  manifested  without  other  si^ns  which  may  [^70 
be  relied  on  to  assist  one  in  forming  an  opinion  on  that  point. 
Perhaps  the  case  which  most  nearly  approaches  such  an  one 
was  Dew  v.  Clark  and  Clark  (^.    In  that  case  there  were  indeed 
some  minpr  matters  which  were  adverted  to  by  the  judge  in 
giving  his  judgment,  but  he  passed  over  them  naturally  lightly. 
For  instance,  there  was  the  fact  that  the  testator,  who  had  prac- 
ticed medical  electricity,  attached  ei^traordinary  importance  to 
that  means  of  cure  iu  medical  practice.    .He  conceived  that  it 
raight  be  applied  to  every  purpose,  amongst  the  rest  even  to  the 
assisting  of  women  in  childbirth.    But  these  were  passed  over, 
although  not  cast  aside  altogether  by  the  learned  judge,  as  not 
entering  into  the  basis  of  his  judgment     What  he  did  rely  up- 
on was  along  persistent  dislike  of  his  only  child,  an  only  daugh- 
ter, who,  upon  the  testimony  of  everybody  else  who  knew  her, 
was  worthy  of  all  love  and  admiration,  for  whom  indeed  the 
father  entertained,  so  far  as  his  nature  would  allow,  the  "warmest 
aftectiou  ;  but  it  broke  out  in  the  most  extraordinary  form,  he 

0)  Law  Rep.,  1  P.  &  M.,  808.' 
(*)  Reported  by  Haggard,  London,  1826;  3  Add.  Eccl.,  79. 
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desired  thai  his  child's  mind  should  be  subjected  entirely  to 
his  own,  that  she  should  make  lier  nature  known  to  him,  and 
confess  her  faults,  which  of  course  a  human  being  can  only  do 
to  its  maker ;  and  because  the  child  did  not  fulfil  his  desires  and 
hopes  iu  that  respect,  he  treated  her  as  a  reprobate  and  an  out- 
cifet.  In  her  youth  he  treated  her  with  great  cruelty.  He  beat 
her,  he  used  unaccustomed  forms  of  punishment,  and  he  con- 
tinued throughout  his  life  to  treat  her  as  if  she  were  the  worst, 
instead  of  apparently  one  of  the  best  of  women. 

In  the  end,  he  left  ]ier  indeed  a  sum  of  money  sufficient  to 
save  her  from  actual  want,  if  she  had  needed  it;  btlt,  in  fact, 
she  did  not  need  it.     She  was  well  married  to  a  person  perfectly 
able  to  support  her,  and  it  might  have  been  argued  that  he  was 
content  to  leave  her  to  a  fortune  which  she  had  secured  by  a 
happy  marriage.     lie  was  not  content  to  leave  her  so.     He  be- 
queathed to  her  a  sum  of  money  which  would  have  been  suf- 
ficient, in  case  her  husband  had  fallen  into  poverty,  to  save  her 
from  actual  want,  and  the  rest  of  his  property  he  left  not  to 
strangers  or  charities,  but  to  two  of  his  nephews.     He  was  a 
man  who  throughout  life  had  presented  to  those  who  met  him 
71]  in  the  ordinary  way  of  business  or  the  ordinary  *interc6urpe 
of  life  the  appearance  of  a  rational  man.     He  had  worked  his 
way  up  from  a  low  beginning.     He  had  educated  himself  as  a 
medical  man,  going  to  the  hospitals  and  learning  all  that  could 
be  learned  there,  and  he  amassed  a  large  fortune,  considering 
what  he  commenced  with,  some  25,000Z.  or  30,000/.,  by  the  prac- 
tice of  his  profession.    Yet,  upon  the  ground  I  have  mentioned, 
that  the  dislike  he  had  conceived  for  his  child  had  reached  such 
a  point  that  it  could  only  be  attributed  to  mental  unsoundness, 
the  will  so  made  in  favor  of  the  nephews  was  set  aside,  and 
the  law  was  left  to  distribute  his  property  without  reference  to 
his  will.     I  have  said  that  one  usually  has  other  facts  before 
one  beside  the  bare  circumstance  of  a  father  conceiving  a  dis- 
like for  a  child,  by  which  to  estimate  whether  such  di§like  were 
rational  or  irrational ;  so  in  this  case  it  has  been  contended 
there  are  criteria  from  which  to  judge  of  Mr.  Knight's  treat- 
ment of  his  children  in  his  lifetime,  and  after  his  death  by  his 
will.     You  are  entitled,  indeed  are  bound,  to  consider  this  case 
not  in  reference  to  any  particular  act,  not  to  confine  your  atten- 
tion to  one  particular  act  such  as  the  making  of  the  will,  but 
you  must  consider  Mr.  Knight's  life  as  a  whole  in  order  to  de- 
termine whether  in  January,  1869,  when  he  made  the  will,  ho 
was  of  sound  mind.     Gentlemen,  I  think  I  can  give  you  some 
assistance  in  determining  the  question  before  you  by  referrinL 
to  what  has  been  said  on  the  subject  in  another  department  or 
the  law.     Some  years  ago  the  question  of  what  amount  of  men- 
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tal  capacity  was  required  to  make  a  man  responsible  for  crime 
was  considered  in  McNaiighterCs  Case  (^).    No  doubt  the  ques- 
tion is  treated  somewhat  differently  in  a  criminal  suit  to  what 
it  is  here  (the  differencii  I  will  explain  presently) ;  but  there  is, 
;i9  you  will  easily  see,  nn  analogy  between  the  cases  which  will 
be  of  use  to  us  in  considering  the  points  before  us.    Lord  Chief 
Justice  Tindal,  in  expressing  the  opinion   of  all   the  judges, 
said — "In  all  cases  every  man  is  to  be  presumed  to  be  sane 
until  the  contrary  is  proved,  and  it  must  be  clearly  proved  that  at 
the  time  of  committing  or  executing  the  act  the  party  was  laboring 
under  such  defect  of  reason  from  disease  of  the  mind  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing;  or  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong."  *That,  [72 
in  my  opinion,  affords  as  nearly  as  possible  a  general  formula 
which  is  applicable  in  all  cases  in  which  the  question  arises, 
not  exactly,  perhaps,  in  the  terms  I  have  read,  but  to  the  ex- 
tent I  will  explain  to  you.     It  is  essential,  to  constitute  reponsi- 
hility  for  crime,  that  a  man  shall  understand  the  nature  and 
quality  of  the  thing  he  is  doing,  or  that  he  shall  be  able  to 
dtstinguish  in  the  act  he  is  doing  right  from  wrong.    Now  a 
verysmall  degree  of  intelligence  is  sufficient  to  enable  a  man 
to  judge  of  the  quality  and  nature  of  the  act,  and  whether  he  is 
'loing  right  or  wrong,  when  he  kills  another  man ;  accordingly 
lie  is  responsible  for  the  crime  committed  if  he  possesses  that 
amount  of  intelligence.    And  so  in  reference  to  all  other  con- 
cerns of  life, — was  the  man  at  the  time  the  act  was  done  of 
sufficient  capacity  to  understand  the  nature  of  the  act?  Take 
the  question  of  marriage.    It  is  always  left  in  precisely  the 
same  terms  as  I  have  to  suggest  in  this  case.    If  the  validity  of 
a  marriage  be  disputed  on  tne  ground. that  one  or  other  of  the 
parties  was  of  unsound  mind,  the  question  will  be,  was  he  or 
she  capable  of  understanding  the  nature  of  the  contract  which 
he  or  she  had  entered  into.    The  same  will  occur  in  regard  to 
contracts  of  selling  and  buying.    Again,  take  the  case  suggested 
by  counsel,  of  a  man  who,  being  confined  in  a  lunatic  asylum, 
is  called  upon  to  give  evidence.    First,  the  judge  will  have  to 
consider,  was  he  capable  of  understanding  the  nature  and  cha- 
racter of  the  act  that  he  was  called  upon  to  do,  when  he  was 
sworn  to  speak  the  truth?  "Was  he  capable  of  understanding 
the  nature  of  the  obligation  imposed  upon  him  by  that  oath  ? 
It*  80,  then  he  was  of  sufficient  capacity  to  give  evidence  as  a 
witness.    But,  gentlemen,  whatever  decree  of  mental  soundness 
is  required  for  any  one  of  these  thmgs, — responsibility  for 
crime,  capacity  to  marry,  capacity  to  contract,  capacity  to  give 
evidence  as  a  witness,  — I  must  tell  you,  without  fear  of  contra- 
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diction,  that  tlio  highest  degree  of  all,  if  deffreea  there  be,  is 
required  in  order  to  constitute  capacity  to  make  a  teatan)entat7 
disposition.  And  you  will  easily  see  why.  Because  it  involves 
a  larger  and  wider  snrvey  of  facts  and  things  thau  any  one  of 
those  matters  to  whicli  I  have  drawn  your  attention  ('). 
73]  Now  I  wonld  call  your  attention  to  *a  ease  which  haa 
been  frequently  adverted  to  during  the  conrso  of  this  trial,  the 
case  of  .B(!rt/c5  V.  (?0'^//eWo(o{*),  which  was  decided  in  the  court 
of  Queen's  Eeneh,  when  I  had  the  honor  of  being  a  member  of 
it.  I  was  a  party  to  the  jmlgment,  hut  the  language  of  it  was 
that  of  the  present  lord  chief  justice.  As  a  party  to  it,  I  am 
hound  by  it  in  the  sense  in  which  I  understand  its  worda.  There 
can  be  little  room  for  miscouceptien  as  to  its  meaning,  bat  I 
will  explain  to  yoii  the  scope  and  bearing  of  it.  It  was  s  case 
in  which  a  man  who  had  been  subject  before  and  after  making 
his  will  to  delusions,  was  not  shown  to  be  either  under  the  in- 
fluence of  those  delusions  at  the  time,  or,  on  the  other  hand,  to 
be  so  free  from  them,  that  if  he  had  been  asked  questions  abont 
them,  he  would  not  have  manifested  that  they  existed  in  his 
mind.  But  he  made  a  will,  by  which  he  left  hia  property  to 
his  niece,  who  had  lived  with  him  for  many  years,  and  to  wbom 
he  had  always  expressed  an  intention  to  leave  his  property,  and 
to  wliom,  in  the  ordinary  sense  of  the  word,  it  was  his  duty  to 
leave  the  property,  and  of  whom  it  was  right  he  should  take 
cure  on  hia  death.  It  was  left  to  the  jury  to  say  whether  he 
74]  made  that  *will  uninfluenced  by  the  delusions  he  was 
(')  In  Slimming  up  the  casts  of  Sur-  bo.  Wbut  I  hire  Mid,  uid  I  TspeM  It, 
rfc'«  and  Aiuillwr  v.  Thompion  {July  3;,  is.  that  if  yon  are  aX  liberty  to  drew 
to  the  jurv.  Sjir  J.  Ifannen  said :  dietlDctlons  betireen  vkrioiu  degrewof 

"The  question  of    uusoundnesa  of    Boundness  of  mind,  then,  vhalever  is 
mind  is  oue  of  di^riNi,  aud  it  Is  impos.    tha    highest   degree  of    BoundDPSB  is 
Bible  to   \aj  down  any  ol>3trii,ct   pro-    required  to  make*  will.    That  Isverr 
IHisitioD  of  \ivr  which  will  guide  you  in    diderent  from  the  proporiUon  that  It  re- 
■L'teriniDiDK  it.    Probably  tiie  mind  of    quires  a  higher  degree  of  BODudneH 
no  person  can  be  said  to  be  perfectly    of  mind  to  make  a  will  than  to  do  any. 
Houud.  iustastho  body  of  no  person  can    thinj;  else.     From  the  charKCter  of  tli« 
laid   to   b«  perfectly  Bound.     Tba    act  it  requires  the  oonudeiatloa  of  ■ 
linn  is  whether  there  was  such  a  de-    larger  variety  of  circumstances  than  Is 
of  unsoundness  of  mind  as  to  in-    required  in  other  acts,  for  it  involvca 
re  with  those  faculties  whicli  might    rutlection  upon  the  claims  of  the  sereni 

I  brought  into  action  in  makin);  a    persona,   who,  by   nature,  or  throngh 

1  have  been   misunderstood  by  other  circumstancea.  may  be  soppoacd 

!  persons  who  have  commented  on  to  have  claims  on  tlia  testator'a  boantv. 

I I  said  on  this  subject  in  a  recent  and   the  power  of  considering   tht*- 
and  who  appear  not  to  have  been  several  claims,  and  of  determiniag  in 

neotly  careful  in  eiamining  Iheac-  what    proportions  the    property  shall 

le  meaning  of  tlio  language  u.ied  be  divided  amongst  the  ciaimnnts;  ami, 

ne.     It  has  Iwen  erroneoasly  sup-  therefore,  whatever  degrees  iheremsv 

d  that   I  said   that  it  requires  a  be  of  soundneHs  of   mind,  the  hi^hn-i 

ter  degree  of  BOuiidness  of  mind  to  degree  muat  l>e  teqnireJ  for  moliiii,;.' 

e  a  will  than  to  do  any  other  act.  a  will." 

rer  said,  aud  I  nuvtr  ni,.nnt  to  say  {')  Uw  Rep.,  5  Q.  B.,  540. 
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shown  to  have  had  before  and  after;  and  the  jury  found  that 
the  will  which  I  have  described  to  you  was  made  free  from  the 
influence  of  the  delusions  under  which  he  suffered;  and  it  was 
held  that,  under  those  circumstances,  the  jury  finding  the  fact 
in  that  way,  such  finding  could  not  be  set  aside.     Iwill  not 
trouble  you  by  reading  the  whole  judgment,  which,  however, 
would  well  repay  the  trouble  of  reading  it,  by  laymen  as  well  as 
by  professional  men,  but  I  will  pick  out  passages  to  show  you 
how  carefully  guarded  against  misapprehension  the  decision  is. 
I  shall'have  occasion  by  and  by  to  call  your  attention  to  in- 
stances in  which  I  think  it  lias  been  sought  to  apply  it  incor-» 
rectly  in  the  arguments  which  have  been  addressed  to  you.    In 
oiie  passage,  the  lord  chief  justice  says,  ''No  doubt  when  the 
fact  that  a  testator  has  been  subject  to  any'insane  delusion  is 
established,  a  will  should  be  regarded  with  great  distrust,  and 
every  presumption  should,  in  the  first  instance,  be  made  against 
it.    Where  insane  delusion  has  once  been  shown  to  have  ex- 
isted, it  may  be  diflScult  to  say  whether  the  mental  disorder  may 
not  possibly  have  extended  beyond  the  particular  form  or  in- 
stance in  which  it  has  manifested  itself.    It  may  be  equally 
ililKcult  to  say  how  far  the  delusion  may  not  have  influenced 
the  testator  in  the  particular  disposal  of  his  property.     And  the 
{iresuraption  against  a  will  made  under  such  circumstances  be- 
comes additionally  strong,  where  the  will  is,  to  use  the  term' 
of  the  civilians,  an  inofficious  one;  that  is  to  say, one  in  which 
natural  aftection  and  the  claims  of  near  relationship  have  been 
disregarded."     In  an  earlier  passage,  the  lord  chief  justice  lays 
down  with,  I  think  1  may  say,  singular  accuracy,  what  is  essen- 
tial to  the  constitution  of  testamentary  capacity.  "  It  is  essential 
to  the  exercise  of  such  a  power  (of  making  a  will)  that  a  testator 
shall  understand  the  nature  of  the  act,  and  its  effects;  shall 
understand  the  extent  of  the  property  of  which  he  is  disposing; 
shall  be  able  to  comprehend  and  appreciate  the  claims  to  which 
he  ought  to  give  eflect,  and  with  a  view  to  the  latter  object  that 
no  disorder  of  the  mind  shall  poison  the  affections,  pervert  his 
sense  of  right,  or  prevent  the  exercise  of  his  natural  faculties, 
that  no  insane  delusion  shall  influence,  his  will  in  disposing 
of  his  property,  and   bring  about  a  disposal  of  it,   which, 
*if  the  mind  had  been  sound,  would  not  have  been  made.  [75 
Ilere,  then,  we  have  the  measure  of  the  degree  of  mental  power 
which  should  be  insisted  on.     If  the  human  instincts  and  affec- 
tions, or  the  moral  sense,  become  perverted  by  mental  disease, 
if  insane  suspicion  or  aversion  take  the  place  of  natural  affection, 
if  reason  and  judgment  are  lost,  and  the  mind  becomes  a  prey 
to  insane  delusions  calculated  to  interfere  with  and  disturb  its 
foQctious,  and  to  lead  to  a  testamentary  disposition,  due  only  to 
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their  baneful  influence,  in  such  a  case  it  is  obvious  that  the  con 
dition  of  testamentary  power  fails,  and  that  a  will  made  under 
such  circumstances  ought  not  to  stand."  Gentlemen,  I  have 
no  fear,  when  rightly  understood,  of  that  case  being  missap- 
plled 

Now,  gentlemen,  these  being  the  epochs  of  his  life,  let  as 
direct  our  attention  to  the  manifestations  of  character  and  con- 
dition of  mind  in  him.  I  have  already  said,  in  my  opening 
observations,  that  a  very  large  allowance  must  be  made  for 
eccentricities.  I  do  not  saj^  that  they  never  in  themselves  can 
amount  to  evidence  upon  which  a  jury  would  be  justified  in 
coming  to  the  conclusion  that  a  man  is  of  unsound  mind,  when 
coupled  with  what  I  will  call,  for  convenience  sake,  an  unnatu- 
ral will,  but,  certainly,  eccentricities  must  not  be  allowed  to 
weigh  heavily  in  the  scale  against  the  argument  that  a  man  is 
of  sound  mind.  Really  the  forms  and  usages  of  societj*  surround 
us  like  an  atmosphere,  and  compress  us  all  into  a  somewhat 
monotonous  uniformity  of  mould,  and  if  a  man  is  relieved  from 
this  pressure,  his  individuality  will  expand  into  strange  andsome- 
times  fantastic  shapes,  but  it  must  not  be  assumed  he  is  on  thnt 
account  insane.  Many  of  the  acts  of  the  deceased  of  this  kind, 
which  have  been  enumerated  by  counsel,  cannot,  I  think,  in 
themselves  establish,  and  are  very  far  from  establishing,  un- 
soundness of  mind.  They  may  suggest  the  idea,  they  may  help 
to  confirm  the  idea  derived  from  other  sources,  that  there  was 
unsoundness  in  his  mind,  they  may,  so  to  speak,  fill  up  the  cre- 
vices of  the  argument,  but  they  do  not  themselves  constitute 
sound  material  on  which  a  conclusion  can  be  built  as  to  the  de- 
ceased's capacity.  [His  lordship  fully  reviewed  all  the  evidence 
which  had  been  produced  at  the  trial,  and  concluded :] 

It  is  for  you  to  say  whether  the  accumulation  of  this  evidence 
76]  *(for  the  defendants)  has  not  this  effect  on  your  minds  that 
it  leads  you  to  the  conclusion  that,  whatever  fluctuation  there 
may  have  been  in  the  condition  of  Mr.  Knight's  mind,  for  some 
years  before  he  made  this  will  he  had  been  subject  to  delusions, 
especially  in  reference  to  the  character,  the  intention,  and  the 
motives  of  his  son's  acts ;  and  if  you  so  find,  then  I  must  impress 
upon  you  that  it  becomes  the  duty  of  the  plaintifiTs  to  satisfy  you 
that  at  the  time  the  testator  made  the  will  he  was  free  from 
those  delusions,  or  free  from  their  influence.  The  burden  of 
proof,  as  it  is  called,  is  upon  those  who  assert  that  the  testator 
was  of  a  sound  and  disposing  mind.  In  considering  the  ques- 
tion, you  cannot  put  aside  the  contents  of,  and  surrounding  cir- 
cumstances connected  with,  the  will.  Again,  on  considering 
whether  or  not  the  testator  was  free  from  delusions  as  to  the 
characters  of  his  several  sons,  when  he  passed  them  over  in  the 
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disposition  of  his  real  estate,  leaving  them  only  limited  sums  of 
money  out  of  his  personalty,  you  must  not  disregard  the  fact 
that  he  selected  in  their  place  one  who  had  no  natural  claims 
upon  him,  of  whom  he  knew  little,  and  to  whom  he  was  under 
no  such  obligations  as  are  usually  recognized  as  the  foundation 
of  such  gifts.  You  must  take  that  into  your  consideration  in 
determining  whether  at  the  time  the  deceased  made  his  will 
those  prevailing  delusions  to  which  I  have  referred  had  passed 
away,  or  were  utterly  inoperative.  Gentlemen,  I  have  detained 
yoo'at  some  length.  I  felt  the  importance  of  the  case  was  such 
as  to  justify  it,  and  I  now  leave  you  to  discharge  that  responsible 
duty  of  which  I  reminded  you  at  the  outset  of  the  observations 
I  have  addressed  to  you. 

The  jury  found,  that  on  the  27th  of  January,  1869,  the  date 
of  the  will  propounded  by  the  plaintiifs,  the  deceased,  John 
Knight,  was  not  of  sound  mind,  memory,  and  understanding. 

April  22.  Dr.  Sioabey  (C  A.  Middleton  with  him),  applied  to 
the  court  to  pronounce  against  the  will,  and  to  condemn  the 
plaintilis  in  the  costs. 

Parry ^  ikrjL  {JOat/^  Q.C.,  and  Inderwicky  with  him),  asked  that 
the  costs  of  the  plaintitis  should  be  paid  out  of  the  deceased's 
♦estate.  It  was  the  duty  of  the  executors  to  propound  the  [77 
will,  they  having  no  evidence  before  them  to  throw  any  reasona- 
ble doubt  on  the  capacity  of  the  deceased.  The  letters  of  the 
deceased,  on  whioh  so  much  has  turned,  were  unknown  to  the 
plalntiils,  all  the  papers  having  passed  into  the  possession  of 
the  defendants  on  the  death  of  their  father.  Moreover,  the 
relatives  of  the  deceased  a]w<iys  treated  him  as  sane.  It  seems 
to  have  been  the  almost  invariable  practice,  under  such  circum- 
stances, to  give  the  executors  their  costs.  They  cited  Prinsep 
V.  Dgce  Sombre  and  Others  (*) ;  Coventry  v.  Williams  (') ;  Jones  v. 
Godrich  («). 

Dr.  Swabey.  The  application  amounts  to  this,  that  the  next  of 
kin,  who  have  succeeded,  shall  pay  the  costs  of  the  executors, 
who  have  failed.  It  is  not  sufficient  to  show  that  an  executor 
has  done  bis  duty  in  order  to  obtain  his  costs  out  of  the  estate, 
not  even  if  he  be  a  disinterested  party :  JRennie  v.  Massie  (*). 
Where  property  is  taken  away  from  the  next  of  kin,  and  possi- 
hly  given  to  a  stranger,  they  are  favored  suitors  in  respect  of 
^osts ;  but  the  same  principle  does  not  apply  to  an  executor  who 
tails  to  establish  his  will :  Smith  v.  Tebbiti  (*). 

SiK  J,  Hannen.  The  law  has  armed  me  with  a  large  discre- 
tion, and  one  that  I  find  much  difiiculty  in  exercising,  on  the 

n  10  Moo.  P.  C.  p.  805.  (")  5  Moo.  P.  C,  p.  48. 

(•)  3  Notes  of  Co.,  p.  172.  {*)  Law  Rep.,  1  P.  &  M.,  Ua 

O  Law  Rop.,  1  P.  &  M.,  808. 
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was  justified  in  bringing  the  case  before  the  court,  I  order  costs 
on  both  sides  out  of  the  estate. 

Will  pronounced  against.     Costs  on  both  sides  out  of  estate. 

Attorneys  for  plaintiffi :  Domville^  Lawrence^  k  Graham. 
Attorneys  for  defendant :  SivinburJie  ^  Paricer. 


[Law  Reports,  8  Probate  and  Divorce,  80.] 
April  32, 1873. 

Ix  THE  Goods  of  Gentry. 

Will  —  Sevocation. 

The  testator,  having  executed  a  will  and  codicil,  signed  a  second  oodidl,  in 
whicli  he  expressed  a  desire  to  cancel  his  will,  and  that  a.docnment  which  he 
described  as  a  will  of  earlier  date,  and  the  first  and  second  oodidla,  should  to- 
gether stand  as  his  last  will  and  testament.  The  only  document  executed  at  the 
earlier  date  was  a  settlement  on  his  marriage,  which  was  not  of  a  testamentary 
character : 

Meldf  that  the  revocation  of  the  will  was  absolute,  and  not  dependent  on  the 
incorporation  of  the  settlement  in  the  papers  admitted  to  probato. 

James  Gentry,  of  Washbrook,  Suffolk,  farmer,  died  on  the 
30th  of  October,  1872,  leaving  a  widow,  Elizabeth  Gentry,  and 
one  child,  Anne  Sophia  Birch,  wife  of  John  Birch,  surviving 
him.  On  the  occasion  of  his  marriage  with  Elizabeth  Gentry, 
his  second  wife,  a  settlement  was  executed  by  the  parties, 
bearing  date  the  17tU  of  October,  1855.  Under  this  indenture 
the  deceased  transferred  to  Richard  Bruce  and  Harry  Canham 
his  personal  estate,  consisting  of  household  furniture,  live  and 
dead  farming  stock,  crops,  implements,  utensils,  and  things  in 
or  about  two  farms  then  in  his  occupation,  in  trust  to  permit 
him  to  enjoy  the  same  until  he  did  some  act  whereby  the  pro- 
mises became  vested  in  another  person  or  until  bis  death,  and 
on  the  occurrence  of  either  event  in  trust  to  sell  the  same  and 
to  invest  the  proceeds  in  government  or  real  securities,  and  to 
pay  the  interests  to  his  wife  for  life  or  during  widowhood  for  her 
own  proper  use  and  benefit.  And  on  her  death,  in  case  she 
survived  the  deceased,  on  certain  trusts  for  the  benefit  of  his 
daughter  and  her  children,  and  in  case  she  died  in  his  lifc- 
811  *time,  in.  trust  for  himself,  his  executors,  administrators, 
ana  assigns.  On  the  8th  of  September,  1866,  the  deceased  ex- 
ecuted a  will  by  which  he  gave  to  his  son-in-law  John  Robert 
Birch  and  James  Norfolk,  their  executors  and  administrators, 
all  moneys,  securities  for  moneys,  debts,  crops,  live  and  dea<l 
stock  and  implements  of  husbandry,  and  all  personal  estate  and 
effects  whatsoever  and  wheresoever,  in  trust  to  carry  on  the 
farming  business  for  a  certain  period,  and  then  to  convert  such 
parts  ot  the  estate  as  was  not  30  before  into  money,  and  oqt  of 
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the  profits  of  the  farming  oi*  of  the  proceeds  of  the  estate  to  pay 
I9i.  195.  to  James  Norfolk,  and  to  raise  2000f.  and  invest  it  in 
the  names  of  the  trustees,  paying  out  of  the  interest  or  dividends 
arisiDg  thereon  one  pound  a  week  to  his  wife  for  her  life,  and 
the  remainder  to  his  daughter  for  her  separate  use.  On  the 
death  of  the  wife  and  daughter  the  2000?.  to  be  divided  between 
the  children  of  the  latter.  The  deceased  gave  the  residue  of  his 
personal  estate  to  John  Robert  Birch  absolutely,  and  appointed 
him  and  James  Norfolk  executors.     On  the  21st  of  February, 

1871,  the  deceased  executed  a  codicil  by  which  he  disposed  of 
freehold  land  and  cottages  acquired  subsequentlv  to  the  date  of 
his  will,  and  confirmed  the  same,  directing  that  the  codicil 
should  be  taken  as  part  thereof.     On  the  29th  of  September, 

1872,  he  executed  a  second  codicil  to  the  following  effect,  "  Me- 
morandum of  James  Gentry,  of  Washbrook,  farmer,  made  this 
29th  day  of  September,  1872.  I  desire  to  cancel  the  will  that  I 
made  in  the  year  1866,  and  that  the  will  that  I  made  on  the  17th 
of  October,  1855,  with  the  codicil  dated  February  21st,  1871, 
should  stand  as  my  last  will  and  testament.  I  also  desire  that  my 
furniture  should  be  divided  between  my  wife  and  my  daughter 
Sophia  Birch,  wife  of  John  Robert  Birch."  It  appeared  from 
the  affidavit  of  Mrs.  Gentry  that  on  the  20th  of  September,  1872, 
the  deceased  directed  his  wife  to  obtain  from  his  solicitors, 
Messrs.  Jackaman  and  Son,  his  will  and  codicil,  which  she  did. 
That  on  taking  them  home  she  offered  to  read  the  will  to  her 
husband,  but  he  said  "No,  take  it  away;  don't  let  me  see  it 
any  more,"  and  at  the  same  time  he  told  her  to  destroy  it. 
That  she  took  the  will  into  an  adjoining  room,  cut  it  up,  and 
destroyed  it,  but  the  deceased  could  not  have  seen  her  do  so. 
When  the  memorandum  was  executed  the  settlement  and  codicil 
were  shown  to  the  witnesses,  and  they  were  informed  *that  [82 
the  will  referred  to  in  the  codicil  had  been  burnt.  No  other 
will  of  the  deceased  could  be  found. 

Dr.  Deanty  Q.C.,  and  Dr.  Swabei/j  for  Mrs.  Gentry.  The  will 
of  September,  1866,  is  absolutely  revoked  by  the  second  codicil, 
bat  not  the  first  codicil  to  it.  The  settlement  is  of  a  testamen- 
tary character  and  sufficiently  referred  to  in  the  second  codicil, 
and  must  be  incorporated  with  it  in  the  probate :  Sheldon  v. 
SheUon  (»j ;  In  the  Goods  of  Hubbard  ('). 

Dr.  SpinkSy  Q.C.,  and  Inderwkk  for  Mr.  and  Mrs.  Birch.  The 
will  of  September,  1866,  if  revoked  at  all,  was  revoked  only  on 
the  condition  that  the  incorporation  of  the  settlement  with  the 
second  codicil  could  be  carried  out.  It  is  a  case  therefore  of 
dependent  relative  revocation.  No  certain,  date  is  given  to  the 
instrument  intended  to  be  cancelled  by  the  first  part  of  the 

0 1  Bobcrt.  81.  O  lAw  Bep.,  1  P.  &  M.,  63. 
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second  codicil,  and  the  codicil  of  1871,  wbich  the  testator  ex- 
presses a  desire  shall  stand,  coii&rma  tlie  w\\\  of  September, 
1866.     If,  however,  the  court  is  of  opinion  that  the  will  of  Sep- 
tember, 1866,  is  absolutely  revoked,  on  behalf  of  the  dau^ter 
tbey  consent  that  the  settlement  shall  be  included  in  the  probate. 
Sir  J.  Haitnen.     The  first  question  for  my  consideration  is 
what  is  the  will  to  which  the  testator  referred  in  the  pnssageii, 
"  I  desire  to  cancel  the  will  that  I  made  in  the  year  1866."    It 
IB  said  that  the  will  ia  not  identified  by  a  date,  otherwise  than  by 
a  year,  and  therefore  that  the  Words  may  refer  to  aome  other 
will  than  that  of  September,  1866.     I  think  that,  in  the  absence 
of  any  evidence  to  suggest  that  anothev  will  existed,  I  may  draw 
the  inference  that  the  will  of  the  6tb  of  September,  1866,  was 
the  instrument  which  the  testator  had  in  his  mind.     The  bare 
fact  that  there  is  nothing  whatever  to  lead  to  a  suggestion  that 
there  was  any  other  will  would  leave  me  at  liberty  to  draw  such 
an  inference,  hut  there  are  facts  to  confirm  me  in  that  impres- 
sion, namely,  the  circumstances  referred  to  by  Mrs.  Gentry  in 
her  affidavit.     They  show  that  the  testator  plamly  had  an  inten- 
tiou  to  destroy  this  particular  will.     I  therefore  unhesitatingly 
come  to  the  conclusion,  in  the  absence  of  any  evidence  the  other 
83]  ^83")  tbat  he  wished  to  express  such  an  *intention  in  using 
the  words,  "  I  desire  to  cancel  the  will  that  I  made  in  the  year 
1866."    Again,  it  is  said  that  it  is  a  case  of  dependent  relative 
revocation,  and  that  the  testator  really  meant  "  I  desire  to  can- 
cel this  will  in  the  event  of  my  givin"  validity  to  the  will  (as  he 
calls  it)  of  the  17th  of  October,  1855,  oy  such  cancellation."    It 
is  said  I  must  put  a  construction  on  the  words  themselves  of  the 
instrument.     It  is  true  that  the  words  made  use  of  by  the  tea* 
tator  must  form  the  basis  of  my  judgment,  but  in  coDstming 
those  words,  I  must  also  look  at  the  facta  to  which  those  words 
have  relation.    Now  I  find  that  the  testator,  when  speaking  of 
this  instrument,  calls  it  a  will,  when,  in  fact,  it  was  a  settlement 
on  his  marriage.     In  determining  therefore  the  eflecta  of  the 
words,  "  I  desire  to  cancel  the  will  which  I  made  in  the  year 
1866."  and  in  considering  whether  tbey  meant  "in  the  event  and 
mt  only  of  the  will  of  17th  of  October,  1855,  being  es- 
"  I  must  consider  whether  the  testator  could  have  had 
ing  that  he  only  intended  to  cancel  the  will  of  1866iii 
;  of  the  instrument  of  October,  1855,  which  in  trntli 
tlement,  being  deemed  to  be  a  will.     I  confess  that 
me  to  be  in  the  highest  degree  unnatural.     The  tes- 
er  could  have  intended  that  the  cancellation  should 
pon  the  question  whether  the  document  operated  as  a 
t  or  a  will. .   I  feel  no  doubt  that  he  intended  to  cancel 
f  1806  .absolutely.     Such  being  my  opinioD,  the  next 


VoL  IIL]  XXXVI  VICT.  365 


Kees  T.  Kees.  1878 


question  is  whether  the  settlement  can  be  incorporated  in  the 
probate.  I  am  relieved  from  the  consideration  of  tbat*question 
by  the  consents  given  on  both  sides  that  it  shall  be  so.  I  think 
it  is  a  matter  to  which  the  parties  may  consent.  I  will  there- 
fore order  that  probate  shall  issue  of  the  documents,  dated  the 
•21st  of  February,  1871,  and  29th  of  September,  1872,  together 
with  the  settlement  dated  tne  17th  of  October,  1855. 

Proctor  for  Mrs.  Gentry  :   Wadesm. 

Attornej's  for  Mr.  and  Mrs.  Birch  :  Aldridge  ^  Thorn. 


[Law  Rep6rt8,  3  Probate  and  Divorce,  84.) 
May  18, 1873. 

*Ree8  V.  Rees  and  Rees.  [84 

Will — Sheet  Interpolated — Presumption. 

The  will  of  the  deceased  bad  been  engrossed  by  a  law  stationer  on  fifteen  brief 
sheets  of  paper,  consecutively  numbered.  On  the  sixteenth  sheet  the  testator  had 
'written  a  codicil,  and  on  the  eighteenth  and  last,  a  schedule  of  property,  refernxl 
to  in  the  will.  On  the  death  of  the  testator,  it  was  found  that  the  original  fourth 
sheet  had  been  removed  and  placed  loose  in  his  desk,  and  that  the  original  seven- 
teenth sheet  had  been  used  by  the  testator  in  substitution  of  the  fourth.  The 
several  sheets  were  tied  together  with  tape : 

Ueld,  that  the  legal  presumption  that  papers  bound  together  and  constituting 
the  will,  as  found  at  testator's  death,  were  so  bound  topifetner  at  the  time  of  exe- 
cution and  attestation  was  not  rebutted  by  the  circumstances  of  the  case. 

John  Hughes  Rees,  of  Llanelly,  Caermarthenshire,  barrist'er- 
jit-Iaw,  died  on  the  11th  of  October,  1871,  having  made  a  will 
dated  the  1st  of  March,  1871  (but  in  fact,  executed  the  1st  of 
April,  1871),  and  a  codicil,  without  any  date.  In  the  will  he 
iippoiuted  Mansell  Rees  and  Eleanor  Rees,  the  defendants,  exe- 
cutors, who  propounded  the  same  in  the  state  in  which  it  was 
found  at  the  death  of  the  testator. 

The  plaintiff  pleaded  that  page  four,  as  propounded  by  the 
defendants  did  not  form  part  of  the  will  at  the  time  of  execution ; 
that  the  true  fourth  page  was  the  fourth  sheel;  as  engrossed  by 
tlie  stationer,  and  that  the  codicil  was  not  a  testamentary  paper. 
The  will  had  been  engrossed  on  fifteen  sheets  of  paper  by  a  law 
stationer,  with  blanl^  for  the  names  of  the  legatees  .and  the 
amount  of  the  legacies.  The  blanks  were  filled  up  in  the  hand- 
writing of  the  deceased.  The  fourth  sheet  had  been  removed 
and  replaced  by  one  ia  the  handwriting  of  the  deceased,  but  the 
[>riginal  sheet  had  been  preserved.  The  number  of  the  sheet 
incorporated  in  the  will  had  been  altered  from  seventeen  to  four. 
Ou  the  sixteenth  sheet  a  codicil  had  been  written  by  the  de- 
ceased, and  on  the  eighteenth,  a  schedule  of  pictures,  prints,  and 
plate,  which  purported  to  be  one  referred  to  in  the  will.    Mr. 
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Mansell  Bees  deposed  '^  that  his  father  (the  deceased)  was  con- 
iiaed  to  bis  room  for  six  weeks  before  his  death.  That  aboot 
tliree  weeks  before  that  event,  his  father  called  him  to  the  bed, 
and  told  him  to  fetch  the  will  from  a  davenport  in  the  room, 
85]  giving  him  the  key  to  open  it;  that  he  did  so.  *He found 
tlie  will  on  opening  the  davenport.^  It  was  doubled  once,  with 
red  tape  through  the  corner  of  the  sheets.  He  took  it  to  hia 
father,  and  at  his  request  tied  up  the  tape  and  replaced  it.  The 
key  he  gave  to  his  father ;  that  was  the  only  time  he  saw  the 
will  in  his  father's  lifetime.  After  his  father's  death,  the  keys 
were  taken  from  his  neck,  and  the  will  was  sealed  up  in  an  en- 
velope in  the  presence  of  the  plaintiff  and  others.  On  the  day 
of  the  funeral',  the  sealed  packet  was  opened  and  the  will  was 
read.  Page  4,  as  it  now  stands,  was  then  part  of  the  will.  The 
loose  sheet,  TSo.  4,  was  found  in  the  davenport«on  the  same 
occasion  as  the  will.  The  will  was  found  in  the  top  part  of  the 
davenport.  It  had  been  folded  but  was  lying  flat."  The  attes- 
ting witnesses  to  the  will  only  saw  that  the  papers  produced  to 
llicm  were  a  bundle,  but  they  could  not  identify  any  particular 
sheet. 

April  18.  Dr.  Deane^  Q.C.,  and  Dr.  Sioabey^  appeared  for  the 
defendants.  In  the  absence  of  direct  proof,  the  presumption  is 
that  the  will,  as  executed,  was  in  the  same  state  as  when  found 
on  the  death  of  the  testator.  [They  referred  to  Marsh  t. 
Marsh  (^U 

IL  Lloyd^  Q.C.,  and  Dr.  Trislram^  for  the  plaintiff. 

Cur.  adv.  vult. 

May  13.  Sir  J.  Hannejj.  The  defendants  propound  the 
will  and  codicil  of  John  Hughes  Rees,  deceased.  The  maia 
question  in  the  cause  was  whether  the  fourth  sheet  of  the  will, 
as  it  was  found  at  the  testator's  death,  was  the  true  fourth  sheet 
of  the  will  as  executed,  or  whether  another  sheet  found  loose 
amongst  the  testator's  papers  after  his  death,  and  numbered 
four,  was  the  true  fourth  sheet  of  the  will.  It  was  proved  that 
the  testator,  a  few  weeks  previous  to  his  death,  pointed  out  to 
his  son,  Mr.  Mansell  Rees,  where  his  will  was  and  told  him  to 
fetch  it.  Mr.  Mansell  Rees,  by  direction  of  the  testator,  put  it 
back  in  the  same  place,  where  it  was  found  after  the  testator's 
death.  The  will  thus  found  had  been  engrossed  by  a  law 
stationer,  and  from  the  draft  the  fourth  sheet  had  been  removed, 
and  in  its  place  a  sheet  entirely  in  the  handwriting  of  the  tes- 
86]  tator  had  been  substituted.  The  will  *originally  consisted 
of  nfteen  sheets  numbered  consecutively  by  the  stationer.  Then 
followed  three  blank  sheets,'which  appeared  to  have  been  num- 
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bercd  by  the  testator,  16,  17,  and  18.     On  the  sixteenth  sheet 
the  testator  had  written  a  codicil.     The  seventeenth  had  been 
removed  and  used  by  the  testator  in  substitution  for  the  fourth 
sheet  of  the  stationer's  drafi;  the  number  17  at  the  foot,  having 
l»een  struck  through  with  the  pen,  and  the  figure  4  substituted. 
The  eighteenth  sheet  had  been  used  by  the  testator  to  write  on 
it  a  schedule  of  articles  referred  to  in  the  will.    Numerous  blank 
spaces  had  been  left  in  the  stationer's  draft  to  enable  the  testator 
himself  to  write  in  the  names  of  legatees  and  certain  disposi- 
tions, and  these  spaces  were  all  filled  up  in  the  testator's  hand- 
writing.    The  several  sheets  of  which  the  will  consisted  were 
ull  secured  together  with  red  tape  at  the  corner  in  the  usual 
manner.     The  attesting  witnesses  to  the  will  did  not  examine 
the  will  so  as  to  enable  them  to  state  of  what  sheets  it  consisted, 
but  they  stated  that  it  seemed  to  them  when  they  attested  it  to 
be  similar  in  bulk  and  appearance  to  the  will  as  found  after  the 
testator's  death.     In  these  circumstances  the  legal  presumption 
is,  that  the  sheets  bound  together  and  constituting  the  will,  as 
found  in  the  testator's  desk,  were  6oHi)ound  together  at  the  time 
of  the  execution  and  attestation  :  Gregory  v.  jS.  M.'s  Proctor  (*) ; 
Marsh  V.  Marsh.{^    The  question  is  whether  this  presumption 
is  rebutted  by  any  evidence  in  the  case.     The  facts  chiefly  re- 
lied upon  as  tending  to  rebut  the  presumption  that  the  testator 
had  before  execution  substituted  the  sheet  in  his  own  hand- 
writing for  the  fourth  page  of  the  stationer's  draft,  was  that  it 
was  numbered  17  in  the  testator's  figures,  whereas  the  codicil 
proved  to  have  been  executed  after  the  will  was  on  a  sheet 
numbered  16  in  the  testator's  figures,  thus  leading  to  the  infer- 
ence as  it  was  argued,  that  the  removal  of  page  17  and  its  sub- 
stitution for  page  4  of  the  stationer's  draft  had  taken  place  after 
or  at  the  time  of  the  execution  of  the  codicil.     I  am  of  opinion, 
however,  that  neither  this  nor  any  other  fact  proved  at  the 
trial  does  rebut  the  presumption  arising  from  the  plight  and 
condition  of  the  will  as  found  after  the  testator's  death.     If  any 
theory  consistent  with  the  validity  of  the  will  can  be  *sug-  [87 
gested,  which  appears  to  the  court  to  be  as  probable  as 'the 
theory  on  which  the  argument  for  its  invalidity  is  based,  the 
will  as  found  must  be  maintained.     Here,  without  relying  on 
the  fact  that  the  testator  was  a  barrister,  and,  therefore,  pre- 
sumably acquainted  with  the  proper  mode  of  executing  wills, 
it  19  clear  that  he  had  been  frequently,  before  the  execution  of 
this  will,  informed  by  his  solicitor,  Mr.  Saw  tell,  of  the  require- 
ments of  the  wills  acts,  and  cautioned  against  making  any 
alterations  after  execution.     It  is  clear  that  the  testator  had 
had  the  draft  will  prepared  with  numerous  blanks,  which  he 
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intended  to  fill  up,  and  did  fill  up  himself  before  execution.  It 
i8  is  clear,  also,  from  the  contents  of  the  will,  that  he  contem- 
plated executing  the  schedule  of  articles  to  be  annexed  to  the 
will.  It  is,  therefore,  highly  probable  that  when  he  received 
the  draft,  and  sat  down  pen  in  hand  to  make  the  necessary  ad- 
ditions, he  numbered  the  blank  sheets  at  the  end  of  the  sta- 
tioner's drpft  in  contemplation  of  the  possibility  of  using  them 
for  additions  or  the  schedule.  If,  after  making  the  additions, 
which  appeared  in  page  4  of  the  stationer's  draft,  he  determined 
to  alter  it  and  to  substitute  another  sheet,  it  would  be  natural 
that  he  should  untie  the  bundle  of  sheets  that  he  might  make 
use  of  one  of  the  blank  pages,  and  having  done  so,  it  would 
be  a  mere  accident  which  of  the  pages  already  numbered  he 
might  take  up.  There  could  be  no  special  reason  why  he 
should  reject  the  first  that  came  to  his  hand  in  favor  of  any 
other.  I  draw  the  inference  that  he  by  chance  took  the  page 
that  he  had  previously  numbered  17,  and  having  written  his 
altered  dispositions  upon  it,  he  substituted  it  for  the  stationer'a 
page  4,  and  endeavored  to  obliterate  the  figure  17,  and  renum- 
bered it  4.  The  fact  that  the  schedule  is  written  on  page  18 
does  not  appear  to  me  to  aftect  the  question.  It  is  a  common 
occurrence  for  testators  not  to  prepare  lists  or  schedules  referred 
to  in  their  wills  until  after  the  execution  of  the  wills  until  after 
the  execution  of  the  will,  und  in  this  case  it  appeared  that  the 
testator  had  in  a  previous  will  referred  to  a  schedule  as  accom- 
panying it,  but  no  such  schedule  was  found.  I  have  careful'y 
considered  the  contents  of  the  will,  and  the  correspondence 
which  passed  between  the  testator  and  Mr.  Sawtell  on  the  sub- 
ject of  the  will,  but  I  am  not  able  to  discover  in  them  any  clue 
or  guide  to  a  conclusion.  On  the  grounds  stated,  therefore,  I 
88]  hold  that  the  presumption  is  *not  rebutted  that  the  will  as 
found  was  in  the  same  condition,  as  to  the  sheets  of  which  it 
consisted,  as  when  executed,  and  pronounce  in  &vor  of  the 
will  in  its  existing  state.  A  question  was  raised  by  the  plead- 
ings as  to  the  codicil,  but  was  abandoned  at  the  trial.  1  there- 
fore pronounce  in  favor  of  the  codicil.  As  the  testator,  by 
leaving  his  testamentary  papers  in  the  condition  in  which  they 
were  found,  has  caused  the  litigation,  the  costs  must  be  borne 
by  the  estate. 

Attorneys  for  plaintiff:  Hudson^  Slaitheios,  ^  Cb. 
Proctors  for  defendants :  Tebbs  ^  Son. 
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ri^w  Rep<.*t3,  3  Probate  and  Divorce,  88.] 
May  18, 1873. 

Da\^es  V.  Brecknell. 

fettamentary  Suit —  Verdiet^yew  Trial  refused — Material  Witness  Convicted  of 
Perjury  —  Second  Application  for  New  Trial  —  Practice, 

In  a  testamentary  suit,  the  jurr,  belns;  unable  to  agree,  were  discharged  without 
giving  a  vei^ict.  The  question  in  di  -ipute,  the  capacity  of  the  deceased,  was 
afterwards  referred  to  a  second  jury,  who  found  in  the  affirmative  and  for  the 
plaintiff.  Application  was  mad.-i  for  a  new  trial  on  the  ground  of  the  verdict  ^ 
beinj^  against  the  weight 'of  evidence,  but  it  was  refusea.  Subsequently  the  * 
plaintiff  was  convicted  of  perj  ur}'  in  reference  to  the  evidence  he  gave  in  this 
court  in  the  above  suit : 

Hdd,  that  that  circumstance  was  not  in  itself  sufficient  to  justify  the  court  in 
allowing  a  new  trial  after  an  application  with  that  object  had  been  rejected. 

Simon  Davies  propounded  the  will  of  Elizabeth  Bailey,  of 
Rotherham,  Yorkshire,  bearing  date  the  26th  of  October,  1869, 
ill  which  he  was  appointed  sole -executor,  and  bv  which  he  ob- 
tained her  whole  property.  The  defendant  William  Brecknell, 
a  grandson  of  the  deceased,  and  universal  legatee  and  devisee 
ill  a  prior  will,  pleaded  that  on  the  day  the  will  propounded  bears  . 
(late  the  deceased  was  not  of  sound  mind,  memory  and  undei'- 
standing.  Issue  was  Joined  on  this  plea,  and  in  February,  1871, 
the  questiou  in  dispute  was  tried  before  Lord  Penzance  and  a 
common  jury,  who,  being  unable  to  agree,  were  discharged 
without  giving  a  verdict.  The  case  was  again  heard  before 
Lord  Penzance  and  a  ommou  jury  on  the  13th  and  14th  of 
March,  1872,  when  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  and  establishing  the  cfipacity  of  the  deceased.  On 
*the  16th  of  April,  1872,  a  motion  for  a  new  trial  was  [89 
made  before  Lord  Penzance  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  but  he  refused  the  applicar 
tion,  pronounced  for  the  will,  and  made  no  order  as  to  costs. 
At  these  two  trials  the  plaintiff  was  examined  as  a  witness,  and 
on  cross-examination  denied  that  in  October,  1869,  he  had  ac- 
companied the  testatrix  to  the  office  of  Mr.  Coward,  a  solicitor 
at  Rotherham,  for  the  purpose  of  having  her  will  made,  or  that 
Mr.  Coward  had  then  refused  to  make  her  will  in  consequence 
of  her  imbecile  state.  On  the  23d  of  September,  1872,  the 
l»laintiff  Simon  Davies  was  indicted  at  the  Central  Criminal 
Court  for  perjurv  in  regard  to  his  evidence  given  in  this  court, 
and  on  the  testimony  of  Mr.  Coward  and  two  of  his  clerks, 
who  had  also  been  examined  in  this  court  on  the  same  occasion, 
was  found  guilty  and  sentenced  to  twelve  months  imprison- 
ment, which  he  is  now  undergoing. 

On  the  18th  of  March,  1873,  Dr.  Tristram  obtained  a  rule 
(5  Exo.  RepO  47 


370  COURTS  OF  PROBATE  AND  DIVORCE.  [L.B. 

1873  In  the  Goods  of  Eynon. 

.  7iisi  for  a  new  trial  in  this  court  by  reason  that  a  witness  had 
since  the  first  trial  been  found  guilty  of  perjury  on  points  mate- 
rial to  the  issue  in  the  cause,  and  such  rule  came  on  for  argu- 
ment. 

Dr.  Tristram  appeared  for  the  defendant.  He  referred  to 
Peine  v.  Milles  ('),  Price  v.  Duggan  (*),  WiUis  v.  Bameii  (*),  Chitty'a 
Archbold's  Practice,  p.  14G7. 

Searle  for  the  plaintiflfl 

Sir  J.  Hannek.  I  am  satisfied  I  cannot  grant  this  applica- 
tion. It  is  indeed  prima  facie  a  striking  thing,  that  a  man, 
•  who  has  been  convicted  of  perjury,  should  remain  in  possession 
of  a  victory  apparently  obtained  by  the  very  evidence  for  which 
the  jury  has  found  him  guilty  of  perjury.  But  in  deciding  this 
question  I  must  bear  in  mind  what  had  previously  taken  place. 
At  the  first  trial  a  set  of  witnesses  told  their  story,  and  on  the 
other  hand  the  plaintiff  made  his  statement,  and  the  jury,  hav- 
ing heard  and  seen  both  sides,  were  unable  to  agree  to  a  verdict. 
A  second  trial  was  had,  the  sanio  witnesses  were  called  and  ex- 
amined, and  this  man,  who  was  afterwards  convicted  of  perjury, 
{)()]  told  his  story,  and  was  believed  *by  the  jury.  On  applica- 
liou  for  a  new  trial  Lord  Penzance  stated  that  he  was  not  dis- 
satisfied with  the  previous  one,  and  refused  the  application. 
So  that  both  the  judge  and  jury  who  had^een  the  witness  and 
heard  him  give  his  evidence  held  that  he  was  entitled  to  credit. 
The  other  party,  taking  advantage  of  the  machinery  of  the 
criminal  law,  indicted  tljis  man,  who  when  he  was  heard  in  this 
court  had  been  believed,  for  perjury,  and  on  that  indictment, 
the  mouth  of  the  prisoner  and  of  his  wife  being  closed,  those 
witnesses  who  were  not  believed  in  this  court  had  it  all  their 
own  waj',  and  he  was  convicted.  As  no  new  witnesses  were 
called  in  the  Criminal  Court,  and  no  new  ^cts  have  been 
brought  before  me,  I  tbink  I  ought  to  accept  the  finding  of  the 
jury  in  this  court,  sanctioned  and  approved  as  it  was  by  Lord 
Penzance.     The  rule  will  be  discharged  with  costs. 

Attorneys  for  plaintiff:  Learoyd  ^  Learoyd. 
Attorneys  for  defendant :  Duncan  ^  Co. 

(»)  8  Doug.,  27,  at  p.  28,  n.  (b).  («)  2  M.  &  G.,  641,  643. 
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VCW,  —  Execution  —  Attestation  and  Suhtcriptian, 

The  deceased  executed  lils  will  in  the  presence  of  two  witnesses,  one  of  whom 
lilso  made  a  uinrk  in  attestation  of  the  signature  of  the  deceased.     The  second 
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witness  then  wrote  the  names  '^f  the  deceased  and  the  witness  opposite  their  re< 
spective  marks  and  also  the  word  witness,  but  he  did  not  subscribe  his  own 
name : 

BM,  that  he  did  notbjrany  w  trd  he  wrote  attest  the  signature  of  the  deceased, 
and  that  the  execution  was  invalid. 

John  Eynon,  of  Dowlij's,  Merthyr  Tj'dvil,  Glamorganshire, 
overman,  died  on  the  7th  of  March,  1873.  He  left  a  will,  dated 
the  same  day,  in  which  he  appointed  Mr.  Thomas  Howells  and 
Mr.  John  Evans  executors.    It  concluded  as  follows : 

"  In  witness  whereof  I  hereunto  set  ray  hand,  this  seventh  day 
of  March,  1878.  x  John  Eynon. 

X  — Witues  Reese  Reese.'* 

*It  appeared  from  the  joint  affidavit  of  Thomas  Howells  [93 
and  Reese  Reese  that  the  deceased  executed  this  paper  by  mak- 
ing his  mark  in  their  presence,  and  that  they  attested  the  same 
by  the  said  Reese  Reese  affixing  his  mark,  and  the  said  Thomas 
Howells  writing  the  words  "  John  Eynon  **  against  the  mark  of 
the  deceased,  and  the  word  "  witnes  "  and  the  name  "  Reese 
Reese  "  against  the  mark  of  the  other  witness,  and  that  the  will 
was  read  over  to  the  deceased  before  he  made  his  mark.  Tho- 
nias  Howells  further  deposed  that  in  what  he  did  he  did  not  act 
njerely  as  executor,  but  that  he  took  a  part  in  the  execution 
with  the  full  intention  of  witnessing  the  signature  of  the  deceased 
and  of  Reese  Reese.  The  object  of  the  testator,  and  of  him  and 
liis  fellow  witness,  was  to  have  a  valid  will  made  to  provide  for 
the  interests  of  the  deceased's  children,  who  were  all  infants. 
That  the  only  reason  why  he  did  not  write  his  own  name  when 
sabscribing  the  will  was  that  the  testator  was  very  ill,  and  died 
shortly  afterwards,  on  the  same  day,  and  consequently  the  tran- 
saction was  very  hurried. 

Dr.  Tristram  moved  for  probate  of  the  will.  Mr.  Howells  did 
four  things:  he  wrote  the  name  of  the  deceased,  the  word 
"witness,,  apd  made  a  scratch  before  that  word ;  and  lastly,  he 
wrote  the  words  "  Reese  Reese."  Either  of  these  acts  would  be 
a  sufficient  subscription  if  he  did  it  with  an  intention  to  attest. 
At  any  rate,  when  the  witness  wrote  the  word  "  witnes,"  he  in- 
tended therebv  to  attest  the  execution  of  the  will.  [He  referred 
to  Playne  v.  Scriven  Q ;  In  the  Goods  of  Ti^evanion  (*) ;  Charlton 
V.  Hindrmrsh.  (')] 

Sir  J.  Hannbn.  I  have  no  doubt  this  is  a  genuine  will,  al- 
though as  regards  the  matter  of  form  it  is  not  duly  executed.  I 
tan  only  decide  the  question  iu  consideration  of  the  requirements 
laid  down  by  the  legislature.  The  deceased's  signature  must  be 
niade  or  acfenowledged  in  the  presence  of  two  witnesses,  who 

{')  t  Robert.,  772.  (»)  2  Robert..  811. 

if)  1  Sw.  &  Tr.,  433 ;  38  L.  J.  (P.  M.  k  A.).  132. 
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shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the 
testator.  No  particular  form  of  attestation  is  necessary,  but  the 
act  done  by  the  witness  must  be  intended  by  him  to  evidence 
94]  liis  *attestatiou  of  the  will.  I  must  find  that  I  can  draw  an 
inference  from  what  occurred  that  the  witness  made  a  mark  of 
some  kind,  with  the  intention  to  evidence  his  attestation.  In 
this  case  I  cannot  do  so.  Mr.  Howells  be^ns  his  affidavit  by 
saying  in.  general  terms  that  he  attested  the  execution  of  the 
will  by  writing  the  name  "  John  Eynon  "  against  the  mark  of 
the  deceased,  and  the  word  "  witues"  and  the  name  of  "Reese 
Reese  "  against  the  mark  of  Reese  Reese.  He  then  goes  on  to 
explain  that  he  was  not  acting  in  his  capacity  of  executor  ap- 
pointed in  the  will,  but  that  he  took  a  part  in  the  execution  with 
the  full  intention  of  witnessing  the  signatures  of  the  said  testa- 
tor and  of  Reese  Reese.  No  doubt  that  is  true,  that  he  took 
part  in  the  execution  with  such  intention,  but  unfortunately  he 
did  not  carry  out  his  full  intention.  He  never  made  any  mark 
with  an  ideaof  attesting  the  execution  of  the  will,  but  he  wrote 
the  word  "  witnes  *'  with  the  idea  that  he  thereby  identified  the 
mark  as  the  mark  of  his  fellow  witness.  The  application  must 
be  refused. 

Proctors  :  Nelson  ^  Son. 


[Law  Reports,  3  Probate  and  Divorce,  94.] 
Jane  24, 1878. 

Ix  THE  Goods  of  McCabe. 

WiH—  Words  vcHtlen  on  Erasure--  Words  erased  not  apparent— Dependent  rdalm 

Bevocation — Parol  EMenu, 

The  principle  of  dependent  relative  revocation  applies  to  the  case  where  r  tei- 
tntnr  has  so  entirely  erased  the  name  for  a  legatee  tnat  it  is  no  longer  apparent, 
and  has  substituted  another  name  of  it.  The  court  will  receive  evidence  to  show 
what  the  original  name  was,  and  restore  it  to  the  probate  if  satisfied  that  the  tes- 
tHtor  only  revoked  the  first  bequest  on  the  supposition  tliat  he  had  efiectaallr 
Hubstituted  a  new  legatee. 

Esther  Jeremy  McCabe,  late  of  Ticehurst,  Sussex,  spinster, 
died  on  the  3d  of  March,  1873,  having  made  a  will  dated  the 
27th  of  August,  1863,  in  which  she  appointed  Robert  Jeremy 
McCabe  sole  executor.  The  will  was  found  by  deceased's  sister, 
Mi-s.  Laming,  aftci'  the  death  of  Miss  McCabe,  in  a  davenport  in 
Mrs.  Laraing's  house,  the  property  of  the  deceased.  It  was  in 
;in  envelope  which  had  been  sealed,  but  the  seal  had  been  broken. 
The  will  was  entirely  in  the  handwriting  of  the  deceased,  and 
95]  contained  *the  following  clauses:  *' After  payment  of  all 
the  above  legacio:^,  I  will  and  bequeath  to  my  sister  Caroline 
Jeremy  Lnro  half  of  ilio  sum  of  money  remaining  undisposed 
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of,  and  to  my  sister  Louisa  Galsworthy  the  remaining  half  of 

the  same  sum To  my  sisler  Louisa  Jeremy  Galsworthy  I 

leave,  as  a  remembrance,  the  print  hanging  at  present  in  my 
bed-room.  And  the  whole  of  the  remainder  of  my  personal  ef- 
fects and  property  of  whatsoever  nature,  excepting  any  sum  of 
money  which  may  remain  after  payment  of  all  the  above  men- 
tioned legacies,  I  leave  to  my  nieces  and  nephews.^^  The  words 
ill  italics  were  written  on  erasures,  but  the  attesting  witnesses 
could  give  no  information' or  explanation  whatever  in  reference 
to  them.  Messrs.  Chabot  andNethercIift  were  of  opinion  that 
the  words  written  under  sister  Louisa^  in  the  first  paragraph, 
were  niece  Edith.  Mr.  Galsworthy,  in  his  affidavit,  stated  that 
at  the  date  of  the  will,  the  27th  of  August,  1863,  his  wife  Louisa 
Galsworthy  w^as  seriously  ill,  a  fact  well  known  to  the  testatrix, 
and  it  was  not  expected  either  by  her  husband,  by  the  testatrix, 
or  any  other  member  of  the  family,  that  she  would  recover ; 
and  that  he  had  no  doubt  that  by  reason  thereof  the  testatrix 
believed  that  any  bequest  of  a  share  of  her  property  to  her  sister 
would  be  inoperative,  and  she  determined  to  give  such  share  to 
Louisa  Galsworthy's  only  child  Edith,  to  whom  testatrix  w^is 
much  attached.  At  the  end  of  the  year  1864  Louisa  Galsworthy 
completely  recovered  from  her  illness,  and  the  fact  of  such  re- 
covery was  known  to  the  testatrix,  who  visited  her  sister  in 
1865.  In  consequence  of  the  recovery  of  her  sister,  the  testa- 
trix probably  erased,  or  attempted  to  erase,  the  words  niece 
Edith  from  the  will,  in  order  to  substitute  in  the  place  thereof 
the  name  of  her  sister,  and  in  Consequence  of  the  space  being 
insufficient  for  the  full  name,  left  out  the  word  Jeremy,  which 
in  other  cases  she  had  always  used.  Louisa  Galsworthy  died 
in  October,  1866,  and  from  that  time  the  testatrix  was  incompe- 
tent to  manage  her.aftairs,  or  make  a  new  will. 

Jane  10.  Dr.  Tristram^  for  the  executor,  applied  for  pro- 
I>ate.  As  there  is  no  evidence  at  what  time  the  words  inserted 
were  introduced,  the  presumption  is  that  they  were  so  after 
execution, and  they  will  be  omitted;  and  as  there  is  no  satis- 
factory evidence  what  the  words  erased  were,  the  probate  will 
go  in  blank  as  to  them. 

*j[h\  Deane^  Q.C.,  Dr.  SpinkSy  Q.C.,  and  Inderwicky  ap-[96 
peared  for  Miss  Edith  Galsworthy  and  other  patties  interested. 

Cur.  adv.  vult. 

June  24.  Sir  J.  Hannen.  By  the  will  of  the  testatrix,  as 
found  at  her  death,  half  the  residue  of  her  money  was  left  to 
i»er  sister  Louisa  Galsworthy;  the  words  sister  Louisa  were  writ- 
ten tm  an  erasure,  and  as  tiie  attesting  witnesses  could  give  no 
vx|»l;niatioii  of  the  alteration,  these  words  must  be  rejected.     But 
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it  is  alleged  that  the  words  erased  were  niece  Edith.  It  is  stated 
by  Messrs.  Chabot  and  Netherelift  that  they  can,  with  the  as- 
sistance of  a  magnifying-glass,  read  these  words  beneath  those 
which  are  substituted.  I  have  myself  cjirefully  examined  the 
Avill  with  the  aid  of  a  powerful  glass,  and  I  am  unable  to  dis- 
cover what  these  gentlemen  say  they  see.  If  this  were  a  case 
of  simple  obliteration,  I  shoula  not  be  able  to  act  upon  the 
evidence  of  these  experts,  for  the  statute  of  wills  ^ives  no  effect 
to  obliterations,  except  so.far  as  the  original  words  shall  not  be 
apparent.  And  this  has  been  decided  to  mean,  "  apparent  on 
an  inspection  of  the  instrument,"  not  *•  apparent  by  extrinsic 
evidence  :  "  Townley  v.  Watson  (*).  But  as  this  is  a  case  not 
merely  of  obliteration,  but  of  substitution,  I  am  at  liberty  to 
inquire  whether  the  testatrix  did  not  intend  only  to  revoke  the 
original  bequest,  on  the  supposition  that  she  had  effectually  sub- 
stituted another.  This  is  established  by  the  eases  of  Brooke  v. 
Kent  (*) ;  In  the  Goods  of  Harris  i^\  In  the  Goods  of  Parr  (*). 
In  the  last-named  case  Sir  C.  Cresswell  expressed  a  doubt 
whether  the  doctrine  of  dependent  relative  revocation  could  be* 
applied  to  cases  where  not  merely  an  appointment  of  a  fresh  ex- 
ecutor was  attempted,  but  a  new  legatee  was  substituted  ;  but 
the  judgment  of  Sir  W.  Grant,  in  the  case  Ex  parte  Eniof 
Ilchesier  (^,  shows  that  the  doctrine  is  equally  applicable  where 
the  later  invalid  will  or  bequest  is  in  favor  of  a  different  person 
to  the  one  named  in  the  earlier.  The  designation  of  a  fresh 
legatee  is,  no  doubt,  an  important  circumstance  to  be  considered 
in  determining  the  question  of 'fact,  whether  the  destruction  or 
97 j  obliteration  was  intended  *to  be  dependent  on  the  effi- 
cacy of  the  substituted  disposition  ;  but  where  that  is  clear,  the 
nature  or  extent  of  the  contemplated  alterations  are  immaterial. 
This  is  well  illustrated  by  the  circumstances  of  the  present  case. 
If  the  words  written  on  the  first  erasure  be  rejected,  the  bequest 

in  the  will  will  run  thus  :  "  to  niy Galsworthy."    This 

makes  it  clear  that  the  bequest  was  to  some  connection  of  the 
deceased  of  the  name  of  Galsworthy.  Her  only  relatives  of  that 
name  were  her  sister,  her  sister's  husband,  and  her  sister's 
daughter.  The  facts  stated  in  the  affidavit  of  Mr.  Galsworthy 
make  it  in  the  highest  degree  probable  that  the  bequest  was  not 
originally  made  to  the  deceased's  sister,  because  she  was  then 
dangerously  ill  and  expected  to  die.  In  this  state  of  things,  it 
was  natural  that  the  bequest  should  be  made  to  one  of  her 
family,  as  it  is  clear  it  was,  but  it  cannot  be  supposed  that  the 
testatrix  intended  to  revoke  a  bequest  made  under  such  circuni- 

C)  3  Curt.,  701.  O  29  L.  J.  (P.  M.  &  A.),  70;  6  Jot 

(»)  3  Moo.  P.  C,  334.  (N.S.).  56. 

{*)  1  Sw.  &  Tr.,  636.  (*)  7  Vus..  873. 
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Stances  absolutely,  and  without  reference  to  her  desire  to  sub- 
stitute the  name  of  her  sister,  who  had  been  restored  to  health. 
I  cannot  have  a  doubt  that  she  would  not  have  obliterated  the 
name  of  that  member  of  her  family  of  the  name  of  Galsworthy, 
which  originally  stood  in  the  will,  if  she  had  not  believed  that 
she  could  validly  substitute  the  name  of  her  sister ;  and  if  this 
be  so,  the  doctriue  of  dependent  relative  revocation  is  applica- 
ble, and  I  am  at  liberty  to  have  recourse  to  any  means  of  legal 
proof  to  establish  what  the  obliterated  words  were.  In  this  in- 
quiry  I  accept  the  evidence  of  the  experts  to  this  extent,  namely, 
that  that  which  is  visible  of  the  remains  of  the  letters  which  are 
obliterated  is  consistent  with  the  theory  that  the  words  were 
niece  Edith,  and  inconsistent  with  the  theory  that  they  were 
brother-in-law,  or  any  other  words  which  can  bo  reasonably 
suggested  to  fill  up  the  blank  between  my  and  Galsworthy ;  and 
taking  this  in  combination  with  the  other  evidence  as  a  whole, 
I  come  to  the  conclusion  that  the  words  obliterated  were  "  niece 
Edith,"  and  I  direct  probate  with  those  words  restored.  The 
other  words  written  on  erasures,  not  being  accounted  for,  must 
be  rejected. 

Attorneys  for  executor:  Loflt/  ^  Potter. 
Attorney  for  Miss  Galsworthy    J.  Galsworthy. 


[Law  Reports,  8  Probate  and  Divorce,  98], 
June  24, 1878. 

♦Dancer  v.  Crabb  and  Thompson,  [98 

WIU— Revocation,  Total,  partial,  or  contingent  —  Dependent  reUUiDe  Beoocation. 

The  testatrix,  having  lier  wiU  in  Iter  hand,  dictated  the  alterations  she  desired 
to  be  made  in  the  first  part  of  it  to  a  friend,  who  wrote  them  down.  Testatrix, 
(iKliDg  unwen,  desired  her  friend  to  stop  tliere,  and  then  tore  off  and  burnt  so 
moch  of  her  wiH  as  had  been  covered  by  the  memorandum  written  at  her  dicta- 
tion. This  memorandum,  together  with  the  rest  of  the  will,  which  contained  the 
residaary  clause  and  the  signatures  of  the  testatrix  and  witnesses  and  the  attesta- 
tion clause  intact,  was  plac^  in  a  desk  by  the  testatrix  and  locked  up,  and  she 
bdieved  when  she  did  so  that  these  papers  constituted  a  new  will,  and  were  not 
merely  instructions  for  such  a  will : 

HM,  that  it  was  a  case  of  dependent  relative  revocation,  a  revocation  depend- 
ent 00  the  papers  locked  up  constituting:^  a  new  will,  and  probate  was  fi^ranted  of 
the  original  will  as  contained  in  the  portion  which  remained  and  the  draft  of  the 
part  which  was  destroyed. 

Mary  Thompson,  late  of  Fulham  Road,  Middlesex,  died  on 
tlie  14th  of  September,  1872,  having  executed  a  will  bearing  date 
the  28th  of  Jnne,  1865,  in  which  she  nominated  Henry  Pral! 
and  Edward  Upward  executors.  On  the  death  of  Mrs.  Thomp- 
son it  was  found  that  she  had  destroyed  the  greater  portion  of 
Ikt  will,  but  had  preserved  the  last  part  in  the  following  words  : 
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'*  In  equal  shares  for  their  sole  and  separate  use  "  (a  liue  had 
been  drawn  through  these  words);  "  and  as  to  all  the  residue 
of  my  estate  and  eflfects  whatsoever  and  wheresoever,  I  give 
the  same  unto  such  of  the  said  Eleanor  Dancer,  Mary  Dancer, 
Jane  Prall,  Maria  Dancer,  Elizabeth  Dancer,  Amy  Dancer,  and 
AffredUpward  {these  words  in  italics  were  struck  out)  as  shall 
be  living  at  my  decease  in  equal  shares  as  tenants  in  common, 
iind  as  to  females  for  their  sole  and  separate  use.  As  witness 
my  hand  this  twenty-eighth  day  of  June,  1865."  The  signature 
of  the  deceased,  the  attestation  clause,  and  signatures  of  the 
witnesses  remained  untouched.  By  the  original  will  the  deceased 
appointed  executors  as  above,  gave  a  legacy  of  lOOL  to  George 
Robertson  under  certain  circumstances^  and  bequeathed  her 
jewelry,  plate,  trinkets,  and  ornaments  unto  and  between  the 
six  daughters  of  her  friend  Alexander  Dancer,  concluding  with 
a  residuary  clause  as  above  stated.  The  plaintift*  Maria  Dancer, 
in  her  declaration  propounded  the  will  of  the  28th  of  June,  1865, 
and  in  the  second  paragraph, alleged  that  subsequently  to  the 
99]  execution  *of  the  said  will  the  said  testatrix  revoked  a 
portion  thereof  by  tearing  off  and  burning  such  portion  with 
the  intention  of  revoking  such  portion  only,  preserving  never- 
theless carefully  the  portion  of  her  said  will  which  contained 
her  residuary  bequests,  together  with  her  signature  and  the  sub- 
scriptions of  the  attesting  witnesses  to  the  said  will,  and  that  by 
reasoil  of  the  premises  the  said  portion  of  her  said  will  so  pre- 
served as  aforesaid,  and  which  is  filed  by  plaintift'in  the  registry 
and  referred  to  in  her  affidavit  of  .scripts  is  entitled  to  probate. 
The  defendants  Elizabeth  Isabella  Crabb  and  Samuel  Thompson 
pleaded  that  the  will  propounded  was  not  duly  executed  in  ac- 
cordance with  the  statute  1  Vict.  c.  26 ;  that  subsequent  to  the 
execution  of  the  said  alleged  will  the  said  deceased,  by  tearing, 
burning,  or  otherwise  destroying,  revoked  the  whole  of  the  said 
will,  and  not  only  part  thereof,  and  that  the  portion  of  the  said 
alleged  will  filed  in  the  registry  and  referred  to  by  the  plaintiff's 
affidavit  of  scripts  is  not  the  last  will  and  testament  of  the  de- 
ceased, and  is  not  entitled  to  probate  as  alleged.  With  their 
pleas  the  defendants  gave  notice  that  they  only  intended  to 
cross  examine  the  witnesses  produced  by  the  plaintift*.  An  ap- 
pearance was  entered  fop  Edward  Upward,  the  executor  named 
in  the  will  propounded,  but  no  declaration  was  filed  bv  hira ;  at 
the  hearing,  however,  by  consent,  counsel  was  allowed  to  argue 
on  his  behalf  as  if  he  had  propounded  he  entire  will  dated  the 
28th  of  June,  1865.  The  plaintiff,  Mi^.s  Maria  Dancer,  gave 
evidence  that  she  was  acquainted  vi**h  the  deceased,  Miss 
Thompson,  and  that  in  February,  1872,  she  called  upon  the 
deceased  at  her  request.     The  deceased  produced  her  will  and 
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read  it  over,  and  then  said  that  she  wished  Mr.  Upward's  name 
to  be  struck  out  of  it,  as  she  wished  to  get  rid  of  him.     She 
asked  the  witness  to  write  what  she  dictated,  which  witness  did 
on  a  separate  paper.     On  a  second  occasion  in  March  the  de- 
ceased again  prociuced  her  will  which  was  then  written  on  the 
first  side  of  a  sheet  of  foolscap  paper,  tore  oft'  the  blank  sheet 
of  the  will,  and  gave  it  to  witness,  and  having  in  her  hand  the 
will  and  paper  written  at  the  first  interview  dictated  to  witness, 
who  wrote  what  was  dictated  on  the  blank  sheet.     When  she 
had  reached  the  residuary  clause  in  the  will  the  deceased  tore 
oft"  the  upper  half  of  the  will  and  burnt  it.    She  then  struck 
through  with  a  pen  the  first  few  words  of  the  portion  of  the  w^ill 
♦which  was  left,  and  the  name  Alfred  Upward  therein,  [100 
and  rolling  up  this  portion  of  the  will  with  the  paper  on  which 
the  witness  had  written,  put  them  away  in  her  desK,  saying  she 
would  leave  them  there  with  her  signature  as  her  will.    In  a 
few  days  afterwards  witness  again  saw  the  deceased,  who  pro- 
duced the  papers  from  the  desk,  and  the  witness  added  some 
bequests  at  her  dictation.     It  was  proved  that  after  her  first  in- 
terview with  Miss  Dancer,  the  deceased  showed  to  George  Hazel, 
Sit  whose  house  she  lived,  her  will,  which  she  called  her  old  will, 
and  said  that  perhaps  she  would  make  a  new  one.     She  subse- 
quently pointed  to  some  papers,  and  said  she  could  not  let  him 
read  her  new  will  as  it  was  sacred.     The  papers  tied  together  with 
red  tape  were  found  at  her  death  in  a  box  where  she  kept  her 
private  papers. 

May  23.  W.  WilllaniSy  Q.C.,  and  Dr.  Trislrarriy  for  the  plaint- 
iff, contended  that  the  act  done  amounted  to  a  partial  revocation 
of  the  will  only,  and  asked  for  a  grant  of  administration  with 
the  fragment  of  the  will  to  be  made  to  the  plain tiffl  The  inten- 
tion to  revoke  the  bequest  to  Mr«  Upward  was  absolute  and  not 
dependent  upon  the  execution  of  another  will,  but  that  as  re- 
gards the  rest  of  her  will  the  deceased  had  come  to  no  final 
intention  to  revoke  it.  [They  referred  to  Clarice  v.  Sciipps  (*); 
Powell  V.  Powell  (*).] 

Inderwickj  for  Mr.  Upward,  contended  that  the  whole  will 
must  be  admitted  to  probate.  Cancellation  is  inoperative  to  re- 
voke a  will  or  bequest  (Williams'  Executors,  5  ed.,  pp.  147, 154), 
consequently  the  gift  to  Mr.  Upward  of  the  residue  is  not  re- 
voked. The  intention  of  the  deceased  to  revoke  any  portion  of 
her  will  was  not  absolute,  but  dependent  upon  her  leaving  ano- 
ther valid  testamentary  paper.  [He  referred  to  Dickinson  v. 
Smtman  (^;  Clarkspn  v.  CUirkson  (♦);  Eckersley  v.  Plait  and 
Others  (»).] 

0)  2  Robert.,  563.  (*)  2  Sw.  &  Tr.,  497 ;  81  li.  J.  (P.  M. 

0  Law  Rep.,  1  P.  &  M. ,  209.  &  A.),  148. 

ff)  30  L.  J.  (P.  M.  &  A.),  84.  O  86  L.  J.  (P.  &  M.).  7. 
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Dr.  SpinkSy  Q.C.,  and  Dr.  Sicabey^  for  the  defendants,  con- 
tended that  the  whole  will  was  revoked,  and  that  the  deceased 
must  be  held  to  have  died  intestate.  The  very  foundation  of 
the  intended  alteration  was  a  desire  to  get  rid  of  Mr.  TJpwanl, 
101]  which  could  only  be  *eftected  by  a  revocation  of  the 
whole  will.  The  appointment  of  executors  is  an  essential  part 
of  the  will,  and  when  the  deceased  tore  the  w-ill  in  such  a  way 
as  to  destroy  the  part  in  which  they  were  appointed  she 
showed  an  intention  that  the  paper  should  not  opemte  as  a  will. 
It  cannot  be  a  case  of  dependent  relative  revocation,  for  there 
was  no  definite  act  on  which  the  revocation  could  depend.  It 
is  not  enough  to  say  that  the  deceased  did  not  intend  to  die  in- 
testate; and  having  already  executed  a  will,  she  could  not 
have  believed  that  the  fragment  of  her  will  and  the  instructions 
together  constituted  a  new  and  valid  will.  [They  referred  to 
Christmas  v.  Whimjates  (*).] 

Cur.  adv.  vulL 

June  24.  Sir  James  Hannex.  Iu  this  case  the  plaintiff  Maria 
Dancer  propounds  the  will  of  Maria  Thompson  deceased,  dated 
the  28th  of  June,  1865,  and  alleges  that  after  the  execution  of 
the  said  will  the  testatrix  revoked  a  portion  by  tearing  off  and 
burning  it  with  the  intention  of  revoking  such  portion,  pre- 
serving the  remainder,  which  contained  her  residuary  bequests 
together  with  her  signature,  and  the  subscription  of  the  attest- 
ing witnesses,  and  claims  probate  of  the  portion  so  preserved. 
The  defendants  traverse  the  due  execution  of  the  will,  and  plead 
that  the  deceased  revoked  the  whole  of  the  said  will,  and  not  a 
part  only,  and  deny  that  the  portion  preserved  is  entitled  to 
probate.  The  deceased  on  the  28th  of  June,  1865,  duly  exe- 
cuted a  will  which  had  been  prepared  for  her  by  her  soli- 
citor, Mr.  Dawes.  By  this  will,  after  giving  directions  as  to 
her  funeral,  she  appointed  her  friends  Henry  Prall  and  Alfred 
Upward,  executors.  She  left  a  legacy  of  lOOL  to  George 
Robertson,  the  then  manager  of  her  ironworks,  if  he  should  Be 
employed  by  her  at  the  said  works  at  the  time  of  her  decease, 
but  not  otherwise ;  she  then  gave  her  jewelry,  plate,  trinkets, 
and  ornaments  of  the  person,  unto  and  between  the  six  daugh- 
ters of  her  friend  Alexander  Dancer,  in  equal  shares,  for  their 
sole  and  separate  use,  and  as  to  the  residue  of  her  estate  and 
effects,  whatsoever  and  wheresoever,  she  gave  the  same  unto 
such  of  the  said  six  daughters  of  Alexander  Dancer  and  Alfred 
Upward  as  should  be  living  at  her  decease,  in  equal  shares  as 
102]  tenants  *in  common.  In  the  early  part  of  1872  the  de- 
ceased sent  for  the  plaintiff,  one  of  the  daughters  of  Alexander 
Dancer,  and  having  produced  her  will  and  read  it,  informed  her 

03  8^.  &Tr..8l. 
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that  she  wished  Mr.  Upwurd's  name  struck  out,  and  requested 
plaintiff  to  write  something  for  her.     She  thereupon  dictated 
some  minutes  of  alterations  which  she  desired  to  make  in  her 
will.    These  minutes  are  rough  and  incomplete,  and  were  de- 
scribed by  the  plaintiff  as  "  only  a  trial  and  kind  of  scribble  f* 
but  as  far  as  they  are  intelligible  they  were  afterwards  embo- 
died in  the  draft  to  be  next  mentioned.     They  do  not  contain 
any  mention  of  executors,  or  of  Mr.  Upward.    In  March,  1872, 
the  deceased  again  sent  for  the  plaintiff  and  produced  the  will 
together  with  the  rough  minute  which  had  been  drawn  up  on 
the  former  occasion,  and  having  torn  off  the  blank  sheet  of  the 
will  requested  the  plaintiff  to  write  upon  it  to  her  dictation. 
Then,  holding  the  will  in   her  hand  and  having  the  rough 
minute  which  the  plaintiff  had  written  on  the  former  occasion 
before  her,  she  dictated  what  appears  to  have  been  intended  as 
a  formal  will,  beginning,  "  This  is  the  last  will  and  testament 
of  me,  Mary  Thompson,"  &c.    It  repeats  the  direction  as  to  her 
funeral  contained  in  her  will  of  the  28th  of  June,  1865,  and 
appoints  her  friend  Henry  Prall  sole  executor  and  trustee.     She 
then  gives  certain   money,  invested  in  Bombay  and  Baroda 
shares,  to  be  equally  divided  between  the  six  daughters  of 
Alexander  Dancer  for  their  sole  and  separate  use ;  bequeaths 
the  rents  due  to  her  from  the  unexpired  lease  of  certain  houses 
to  her  godson  P.  T.  Prall,  son  of  the  said  Henry  Prall,  and 
directs  her  plate  to  be  sold  and  the  money  to  be  equally  di- 
vided between  the  said  six  daughters  of  Alexander  Dancer. 
The  legacy  to  George  Robertson  was  omitted  because  he  had 
ceased  to  be  in  her  employment.     The  plaintiff  having  written 
thus  far,  the  deceased  desired  her  to  leave  off  as  she  felt  very 
ill.    The  plaintiff  in  her  evidence  says,  that  the  deceased  then 
"  tore  off  the  part  I  had  copied  from  and  burned  it."     That  is, 
she  tore  off  all  but  the  residuary  clause  and  the  words  which 
preceded  that  clause  in  the  same  line,  with  its  beginning,  *'  in 
equal  shares  for  their  sole  and  separate  use."    The  witness,  in 
continuation  of  her  narrative,  stated  that  "  the  deceased  then 
put  the  remaining  portion   away  with  what  I  had  written, 
having  first  struck  out  Mr.  Upward's  name  and  the  few  words 
at  the  top."    She  *put  them  away  in  a  case  in  a  desk  and  [103 
locked  them  up.     She  said  she  would  roll  them  both  up  and 
leave  them  there  with  her  signature  as  her  will.    Not  long  after 
this  interview  she  sent  for  the  plaintiff  a  third  time,  and  asked 
her  to  write  some  more  to  her  dictation.     This  the  plaintiff  did, 
Bubstituting  for  the  legacy  to  the  deceased's  godson  an  expres- 
sion of  a  wish  that  the  bequest  to  his  mother,  Jane  Prall,  one 
of  the  six  daughters  of  Alexander  Dancer,  should  be  left  at  her 
death  to  the  godson.    The  bequest  of  the  rents  was  struck  out 
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by  the  plaintiff  by  direction  of  the  deceased.  This  alteration 
was  made  because  the  lease  of  the  house  had  fallen  in.  Then 
followed  bequests  of  all  her  jewelry  to  her  friend  Mrs.  Gordon, 
her  personal  apparel  to  Alice  Hazel,  and  her  piano  to  the 
plaintiff.  The  testatrix  then  said  she  felt  too  ill  to  continue.  She 
said  she  would  send  for  Mr.  Dawes  to  see  that  what  she  had 
done  was  correct  or  right.  This  interview  was  in  March,  1872. 
The  deceased  did  not  send  for  Mr.  Dawes  until  the  30th  of 
August,  about  a  fortnight  before  her  death.  She  then  spoke 
of  the  lease  of  the  houses,  and  her  plate  at  her  banker's  but  did 
not  mention  her  will.  Mr.  Dawed  asked  her  if  she  had  any 
other  business  to  transact;  she  answered  she  had  not 

The  conclusions  of  fact  which  I  draw  from  this  evidence  are  — 
1.  That  the  deceased  did  not  intend  by  tearing  and  burning  a  * 
portion  of  her  will  to  cancel  it  in  toto ;  2.  That  she  believed 
that. by  preserving  the  residuary  clause,  with  her  signature  and 
the  subscription  of  the  witnesses,  and  placing  this  portion  with 
the  paper  written  at  her  dictation,  she  was  constituting  a  new 
will ;  3.  That  but  for  this  belief  she  would  not  have  torn  off  the 
portion  which  she  destroyed,  seeing  that  the  substituted  dispo- 
sition  did  not  substantially  alter  her  distribution  of  the  bulkuf 
the  property  amongst  the  Dancer  family,  and  that  she  could  nor 
have  thought  that  the  tearing  was  necessary  in  order  to  get  riil 
of  Upward  as  executor,  because  from  the  manner  in  which  she 
dealt  with  the  more  important  residuary  clause  she  showed  that 
she  considered  striking  his  name  out  sufficient;  4.  That  she 
did  not  preserve  the  portion  of  the  will  and  this  paper  written 
by  the  plaintiff  as  instructions  for  a  new  will,  her  statement  to 
the  plaintiff  together  with  her  conduct  with  Mr.  Dawes  showing 
that  she  considered  she  had  already  made  a  new  and  valid  will. 
104]  Upon  these  findings,  the  question  arises  ♦whether  the  de- 
struction of  the  first  portion  of  the  will  was  an  absolute  cancel- 
lation, or  only  a  dependent  relative  cancellation  of  the  part  torn 
oft' and  burnt.  The  leading  cases  on  the  subject  are  collected 
in  Williams  on  Executors,  4th  ed.,  part  1,  book  2,  ch.  8,  s.  1,  p. 
342,  and  the  doctrine  of  dependent  relative  revocation  is  there 
fully  explained  and  illustrated.  The  result  is  thus  stated: 
"  W  here  the  act  of  cancelling  is  done  with  reference  to  another 
act  meant  to  be  an  effectual  disposition,  it  will  be  a  revocation 
or  not  according  as  the  relative  act  is  efficacious  or  not,"  In 
the  well  known  cases  of  Onions  v.  Ti/rer  (*)  and  Hyde  v.  Hyde  (*), 
the  alterations  in  the  substituted  instrument  were  of  slight  im- 
portance ;  but  the  effect  of  the  intended  alterations  makes  no 
difference  in  the  application  of  the  doctrine  if  the  testator  de- 
stroys the  first  will  only  because  he  supposes  he  has  completed 

(»)  3  Vera..  742 ;  X  P.  Wws„  843.  0^^-  ^'  ^l^.  ^W* 
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another.     This  is  laid  down  by  the  Master  of  the  Rolls,  Sir  W. 
Grant,  in  Ux  parte  Earl  of  Ilchester  (').     "  The  rule  of  the  civil 
law    is.    Tunc  prius    ieslamentum    rumpitur    cum  posterius  per^ 
fectum  est.    In  Limbery  v.  JUason  (')  that  is  laid  down  as  the 
rule  of  our  law.     There  is  no  doubt  but  the  testator  by  any 
writing,  &c.,  or  by  any  cancelling  designed  merely  to  disannul 
the  former  will,  might  have  revoked  it  without  more;  but  he 
designed  to  do  it  by  a  new  will,  and  unless  such  writing  be 
eftectual  to  operate  as  a  will  it  shall  not  amount  to  a  revocation." 
The  decisions  cited  from  Clarke  v.  Scripps  (*)  down  to  Eckersley 
\\  Plait  ^  Others  (*)  do  not  affect  the  application  to  the  present 
case  of  the  earlier  authorities  I  have  referred  to.     They  enforce 
under  varying  circumstances  the  principle  that  although  the 
testator  does  an  act  which  unexplained  would  be  one  of  revoca- 
tion, yet  if  it  appear  that  he  did  it  only  as  a  part  of  the  means 
of  setting  up  another  will^  if  that  end  be  not  accomplished  the 
former  will  is  not  revoked.      Or,  to  state  the  proposition  in 
different  language,  if  the  testator's  act  c^n  be  interpreted  thus: 
*'  Whatever  else  I  may  do,  I  intend  to  cancel  this  as  my  will 
from  this  time  forth,'*  the  will  is  revoked ;  but  if  his  meaning 
is,  "As  I  have  ma'de  a  fresh  will  my  old  one  may  now  be  de- 
stroyed," the  old  will  is  not  revoked  *if  the  new  one  be  [105 
not  in  fact  made.    I  think  that  the  latter  form  of  words  correctly 
expresses  the  state  of  the  testatrix's  mind  at  the  time  when  she 
tore  her  will  of  June,  1865.    I  may  add  that  I  have  no  doubt 
that  the  testatrix  attached  special  importance  to  the  striking  out 
of  Mr.  TJpward's  name  from  her  will,  but  it  cannot  be  supposed 
that  she  intended  to  annul  the  appointment  of  Upward  and  Prall 
as  executors,  except  on  the  assumption  that  she  had  efiectualiy 
appointed  Prall  by  himself,  and  I  have  already  pointed  out  the 
more  important  alteration  of  depriving  Upward  of  the  benefit 
of  the  residuary  clause  was  attempted  to  be  made  by  striking 
the  pen  through  his  name  in  a  portion  of  the  will  which  be- 
yond all  doubt  was  intended  to  remain  subsisting.    I  am  of 
opinion,  therefore,  that  the  original  will  was  not  revoked,  and 
that  probate  must  be  decreed  of  the  portion  which  remains, 
together  with  the  draft  of  the  part  destroyed.     Mr.  Upward's 
name  roust  of  course  be  restorea,  as  it  was  struck  out  after  exe- 
cution.   The  costs  of  all  parties  to  be  paid  out  of  the  estate. 

Attorneys  for  plaintiff:  Dawes  S' Son. 
Attorney  for  defendant :  John  Uoombs. 

0)  7  Ves. ,  at  p.  880.  (•)  2  Robert,  563. 

0  Comjns,  451,  cited ;  4  Barr.,  2515.         0)  Law  Rep.,  1  P.  &  M.,  281. 
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38]  *TnE  Onward    (5662). 

« 

Bottomry — Communication  with  Owner  of  Cargo — BiUof  ExeJuinge  giun  oi  Col- 
lateral &ecuritff. 

An  American  vessel  laden  with  a  cargo  of  timber,  in 'the  prosecution  of  a  voj- 
a^e,  sustained  damage,  and  was  compelled  to  put  into  the  Mauritius  to  repair  and 
refit.  She  arrived  there  on  tlie  llth  of  June,  1870,  and  her  master,  being  witboat 
funds,  placed  the  ship  in  the  hands  of  H.  &  Co. ,  a  firm  at  the  Mauritius,  and  tkev , 
before  any  attempt  had  been  made  to  obtain  money  on  the  personal  credit  of  tlie 
owners  of  the  ship,  who  were  affluent  merchants  in  New  Yotk,  proposed  to 
advance  money  for  the  repairs  on  the  master's  draft  on  London,  on  his  giving  a 
bottomry  bond  on  the  ship,  freight,  and  cargo,  as  collateral  secnrity.  The 
master  and  H  &  Co.,  on  the  29th  of  July,  wrote  to  the  owners  of  the  ship,  in- 
forming them  of  this  proposal,  and  on  the  same  day  the  master  and  H  k  Co. 
wrote  to  the  owners  of  the  cargo,  informing  them  that  the  vessel  had  sastained 
damage,  and  would  have  to  undergo  repair ;  but  the  letters  to  the  owners  of  the 
cargo  omitted  all  reference  to  the  proposed  loan  on  bottomry,  and  informed  the 
owners  of  the  cargo  that  they  should  hear  further  particulars  by  the  next  oppor- 
tunity. The  letters  written  by  the  master  and  H.  &  Co.  to  the  owners  of  the 
ship  were  forwarded  by  the  owners  of  the  ship  to  the  owners  of  the  cargo;  bat 
the  owners  of  the  cargo  did  not  receive  these  letters  till  the  8th  of  September, 
when  it  was  too  late  for  them  to  communicate  with  the  master  by  post.  On  the 
13th  of  October,  after  the  repairs  had  been  completed,  the  master  gave  bills  and 
executed  a  bottomry  bond  on  the  ship,  freight,  and  cargo,  according  to  the 
terms  of  the  proposal  made  by  H  &  Co.,  which  had  long  before  been  assented  to 
by  him.  The  bills  were  made  payable  to  H  and  Co.,  and  were  drawn  on  B  &  Co.. 
their  agents  in  London,  at  ninety  days'  sight.  H  &  Co.  gave  the  master  a  memo- 
randum, stating  that  the  bills  were  taken  as  collatend  security,  and  that  the 
bond  should  be  cancelled  on  the  prompt  payment  by  the  owners  of  the  vessel  to 
B  &  Co.  of  the  amount  of  the  bills.  On  tne  15th  of  October,  the  ship  sailed  from 
the  Mauritius,  and  safely  arrived  at  Liverpool,  her  port  of  discharge,  on  the  7th 
of  February,  1871.  After  the  ship  had  sailed,  the  owners  of  the  cargo  were  for 
the  first  time  informed  by  letter  from  H  &  Co.  that  the  bottomry  bond  had  been 

given.     The  bond  was  transferred,  and  the  bills  of  exchange  were  endorsed  to 
I  &  Co.    Neither  the  master  nor  the  owners  of  the  vessel  had  any  funds  in  the 
hands  of  6  &  Co.,  and  they  neglected  to  provide  funds  to  take  up  the  bills,  and 
informed  B  &  Co.  that  they  haB  determined  not  to  take  up  the  bond. 
In  a  suit  to  enforce  the  bond  against  the  ship,  freight,  and  cargo : 
Meld,  that  the  bond  was  invalid  as  to  the  cargo,  on  the  ground  that  there  waf 
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not,  under  the  drcumstancea  of  the  case,  Bach  a  commaaication  with  the  owners 
of  the  cargo  as  to  satisfy  the  law. 

SemUs^  that  the  bond  was  also  invalid  as  to  the  cargo,  npon  the  groand  that  the 
proepect  of  benefit  to  the  carj|;o  was  not  such  as  to  justify  the  master  iA  granting 
a  bottomry  bond  upon  the  cargo. 

This  was  a  cause  of  bottomry,  iustituted  on  behalf  of  Messrs. 
Baring  Brothers  &  Co.,  against  the  American  ship  Onward,  her 
♦freight  and  cargo.  No  appearance  was  entered  on  be-  [39 
half  of  the  owners  of  the  ship  and  freight,  and  the  judge  .pro- 
nounced for  the  validity  of  the  bond  as  against  the  ship  and 
freight,  and  condemned  the  ship  and  freight  in  the  amount  due 
on  the  bond.  The  proceeds  of  the  ship  and  freight  not  being 
sufficient  to  satisfy  the  bond,  the  plaintiffs  carried  on  the  suit 
against  the  cargo.  The  owners  and  shippers  of  the  cargo, 
Messrs.  Findlay  &  Co.,  of  Glasgow,  trading  also  under  the  style 
of  Todd,  Findlay  &  Co.,  of  Moulmein,  appeared  and  defended 
the  suit. 

The  Onward,  whilst  on  a  vo3-age  from  Moulmein  to  Queens- 
town  or  Falmouth  for  orders,  laden  with  a  cargo  of  teak,  was 
compelled,  on  the  11th  of  June,  1870,  to  put  into  Port  Louis,  in 
the  Island  of  Mauritius,  in  order  to  repair  and  refit.  The  mas- 
ter placed  his  ship  in  the  hands  of  Messrs.  Houdlette  &  Co., 
merchants  at  Port  Louis.  He  was  without  funds,  and  had  no 
means  to  pay  the  expenses  of  the  necessary  repairs. 

Shortly  after  the  arrival  of  the  ship  at  Port  Louis,  and  before 
any  attempt  had  been  made  to  obtain  monej'^  on  the  personal 
credit  of  the  owners  of  the  ship,  who  were  affluent  merchants 
in  New  York,  Messrs.  Houdlette  &  Co.  offered,  in  case  the 
master  should  require  them  to  do  so,  to  make  the  necessary  ad- 
vances for  the  ship,  and  to  take  his  draft  on  Messrs.  Baring 
Brothers  &  Co.,  of  Loudon,  for  the  amount  of  the  advances,  to- 
gether with  a  bottomry  bond  on  ship,  cargo,  and  freight.  To 
tins  proposal  the  master  assented.  On  the  13th  of  October,  after 
the  repaira  had  been  executed,  a  bottomry  bond  on  ship,  freis^ht, 
and  cargo,  was  executed  in  favor  of  Messrs.  Houdlette  &  Co., 
for  the  sum  of  6,238Z.  12^.  9rf.,  which  represented  the  sum  ad- 
vanced for  repairs,  and  bills  of  exchange,  drawn  by  the  master 
on  Messrs.  Baring  Brothers  &  Co.,  payable  to  Messrs.  Houdlette 
&  Co.,  ninety  days  after  sight,  for  the  sum  of  5,130/.  95.  8d.,  the 
nmount  advanced  for  repairs,  were  handed  by  the  master  to 
Messrs.  Houdlette  &  Co.  At  the  time  the  bond  was  executed 
and  the  bills  drawn,  Messrs.  Houdlette  &  Co.  gave  the  master 
tbe  following  letter  : 

Capuio  J.  Hewitt*  Port  Louis,  Mauriiias, 

Hhip  Onward.  13th  Oct.,  1870. 

Dear  Sir, —  We  beg  to  acknowledge  tUe  receipt  of  jovlt  bins  at  ninety  days* 
rif(ht  on  Messn.  Baring  Brothers  &  (^.,  London,  in  our  favor,  for  5,180^.  9«.  8<2.^ 
40]  *sterUng.    These  bUls  we  take  with  a  bottomry  bond  on  your  ship,  freight^ 
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and  cargo,  as  collateral  security,  with  the  express  understanding;  and  agreement 
that  the  bond  shall  be  cancelled  on  the  prompt  payment  by  the  owners  of  the 
vessel  to  Messrs.  Baring  Brothers  &  Co.  of  the  amount  of  the  above  hills,  to- 
gether with  their  charges,  otherwise  the  bond  to  be  enforced,  principal  and  in- 
terest. We  remain,  dear  sir. 

Your  obedient  servants, 

Uoudlette  &  Co. 

Oil  the  loth  of  October  the  ship  left  Port  Louis,  and  she  ar- 
rived in  safety  at  the  port  of  Liverpool,  which  was  her  port  of 
discharge,  on  the  7th  of  February,  1871.  Before  the  ship  ar- 
rived, Messrs.  C.  &  R«  Poillon,  the  owners  of  the  ship,  deter- 
mined not  to  take  up  the  bottomry  bond,  and  on  the  6th  of 
January,  1871,  they  wrote  to  the  master  informing  him  that 
they  had  so  determined.  The  bills  of  exchange  were  endorsed 
to  the  plaintiffs  by  Houdlelte  &  Co.,  and  were,  together  with 
the'  bond,  sent  to  the  plaintiffs.  Mr.  Theobold,  one  of  the 
managers  of  the  plaintifts*  firm,  was,  at  the  hearing  of  the  cause, 
called  as  a  witness  on  behalf  of  the  plaintiffs,  and  he  proved 
that  the  plaintiffs  acted  as  agents  for  Uoudlette  &  Co.,  and  had 
furnished  them  with  a  letter  of  credit  for  the  purpose  of  ad- 
vances on  bottomi-y  bonds,  and  had  undertaken  on  the  receipt 
from  them  of  bottomry  bonds  securing  such  advances  to  honor 
their  drafts.  He  proved  also  that  the  amount  of  the  bills  had 
never  been  paid,  and  the  masj;er  had  no  funds  in  the  plaintiflV 
hands,  or  any  authority  to  draw  on  them,  and  that  the  bills  of 
exchange  had  never  left  the  plaintiffs'  hands. 

The  principal  question  raised  in  the  suit  was  whether  the 
bond  was  invalid  so  far  as  related  to  the  cargo  for  want  of  suffi- 
cient communication  with  the  defendants.  The  substance  of 
the  evidence  on  this  point  appears  from  the  facts  and  corre- 
spondence set  out  in  the  judgment. 

It  was  also  contended  on  behalf  of  the  defendants  that  the 
bond  could  not  be  enforced,  because  it  was  given  only  as  a  col- 
lateral security  for  the  payment  of  the  bills  of  exchange,  and 
the  bills  of  exchange  were  accepted  and  paid,  or  if  not  accepted 
and  paid  were  not  duly  presented,  or,  if  presented  and  dishon- 
ored, were  not  protested,,  and  due  notice  of  dishonor  was  not 
given  to  the  drawer  or  to  the  defendants. 
41]  *Iu  the  course  of  the  case  evidence  was  tendered  on  be- 
half of  the  defendants,  for  the  purpose  of  proving:  that  the 
master  ought  to  have  transhipped  the  car^o  at  the  Mauritias; 
but  the  counsel  for  the  plaintiffs  objected  that  the  point  was  not 
raised  by  the  pleadings. 

[Sir  Kobert  Phillimore.  No  doubt  it  was  competent  to  the 
detendants  to  set  up  their  answer  the  special  defense  that  the 
master,  being  in  the  circumstances  and  by  the  force  of  necessity 
the  agent  for  the  cargo,  should  have  transhifjped  the  cargo 
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rather  than  have  eontraoted  a  loan  on  bottomrv.  But  here  the 
qiiestiou  is  whether  thin  defense,  not  having  been  set  up  spe- 
cially, as  has  been  done  by  the  defendants  in  respect  to  the 
iluty  of  communicatio.  ♦  can  be  raised.  The  plaintiffs  com- 
plain that  if  evidence  is  admitted  they  will  be  taken  by  surprise, 
and  lam  of  opinion  thit  according  to  the  practice  of  this  court 
the  defense  ought  to  h.  ve  been  set  up  specially,  but  at  the  • 
same  time,  that  the  defeadants  may  have  an  opportunity  of  ad- 
vancing it,  I  shall  give  t.^o  defendants  the  option  of  correcting 
their  pleading.  If  the  defendants  reject  this  offer  I  shall  reject 
the  evidence.] 

The  defendants  elected  not  to  raise  the  question  as  to  the 
duty  of  the  master  to  tranship  the  cargo. 

The  case  was  heard  on  the  27th  and  30th  of  November,  and 
7th  and  9th  of  December,  187£. 

Miwardy  Q.  C,  Buity  Q.  C,  and  E.  C.  Clarkson^  for  the 
plaintiffs. 
Benjamin  J  Q.  C,  and  Cohen  ^  for  the  defendants. 
The  following  cases  were  cited  on  the  question  of  communi- 
cation :  The  Bonaparte  (*) ;  GlascoU  v.  Lang  (^) ;  The  Cargo  ex 
Sultan  5 ;  T%e  Bamburgh  (*) ;  The  Lizzie  (^) ;  The  Panama  (•)  ; 
The  Karnak  (J) ;  The  Lord  Cochrane  (*) ;  Duncan  v.  Benson  if) ; 
Atistralasian  Steam  Navigation  Co.  v.  Morse  ("');  The  Oratitu- 
dine(''). 

♦On  the  point  raised  with  respect  to  the  bills  of  exchange[42 
being  taken  in  satisfaction  of  the  bond,  the  following  cases 
were  cited :  Stainbank  v.  Shepherd  ('^ ;  The  Emancipation  (") ;  Thf 
Staffordshire  ('*). 

The  following  authorities  were  also  referred  to  :   The  HeroO^) ;  * 
Parsons  on  Shipping,  ed.  1869,  vol.  i,  p.  144  (u.) ;  19  &  20  Vict. 
c.  97,  s.  5 ;  TheJDaring.  (*^)  Cur.  adv.  vidt. 

Jan.  28»  1873.  Sib  Hobbrt  FiiaLiMoac.  This  is  a  cause  of 
bottomry  instituted  on  behalf  of  Messrs.  Baring  Brothers,  the 
leg^l  holders  of  a  bottomry  bond  on  the  ship  Onward,  her 
freight  and  her  cargo,  against  the  owners  of  the  cargo,  Messrs. 
Findlay  k  Co.,  of  Glasgow. 

The  Onward  is  a  large  ship  of  933  tons,  belonging  to  the 
United  States  of  North  America,  and  whilst  on  a  voyage  from 
Moalmein  to  Queenstown  or  Falmouth  for  orders,  and  from 

(')  8  W.  Rob., 298 ;  8 Moo.  P.  C,  459.  (•)  3  Ex.  644 ;  18  L.  J.  (Ex.),  169. 

(')  PhUUps.  310.  ('•)  Law  Rep.  4  P.  C,  223. 

(•)  Swa.  ,504.  <")  3  C.  Rob .  240. 

(«) Br.  &  L.,  268. 278.  (")  13  C.  B.,  418,  448 ;  22  L.  J.  (Ex.), 

(') Uw  Rep.  2  A.,  ft  K.  254, 259.  341. 

(•)  Uw  Rep.  3  P.  C,  199.  (»•)  1  Wm.  Rob.,  124-130. 

0  Uw  Rep.  2  A.   &  E.,  289 ;  Uw  C*)  Uw  Rep.  4  P.  C,  194 

ip,  2  P.  C.  505.  (»•)  2  Dod..  139. 

(•)  2  W.  Rob.,  820.  ('•)  Uw  Rep.  2  A  &  E.,  300. 
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thence  to  a  port  of  discharge  in  the  United  Kingdom  or  on  the 
continent  betweeu  Bordeaux  and  Hamburg,  both  ports  inclo- 
sive,  laden  with  a  cargo  of  teak  timber,  woa  compelled  to  pat 
into  Port  Louis,  in  the  island  of  Mauritias,  in  order  to  repair 
and  rc£t. 

The  plaintiffd  allege  that  the  master  of  the  Onward  was  with- 
out funds  or  credit'at  that  port,  and  was  compelled  to  raise  fi)r 
the  purposes  of  repairs  and  necessary  disbursfiments  a  sum  of 
24,8ti9  dollars  and  69  centimes,  being  5,130f.  9^.  Sd.,  and  iC 
appears  in  the  amended  pleading  that  this  bond  was  givea  as  a 
collateral  security  for  a  bill  of  exchange  drawn  for  the  same 
amount  on  Messrs.  Baring. 

The  Onward  arrived  at  Liverpool  on  the  7th  of  Februan', 
1871 ;  the  ship  was  sold  by  order  of  the  court ;  the  proceeds  of 
the  sale  and  the  freight  were  paid  into  court.  By  decree  of 
the  9th  of  May  the  court  pronounced  for  the  validity  of  the 
bond,  so  far  as  regarded  the  ship  and  freight,  and  condemned 
the  proceeds  of  them  in  the  amount  due  on  the  bond. 

From  a  memorandum  supplied  to  me  from  the  registry  it 
43]  *appears  that  the  vessel  was  appraised  on  the  11th  of  April, 
1871,  at  2OO0(. ;  she  was  offered  for  sale  on  the  19th  of  April, 
1871,  but  no  bid  could  be  obtained.  She  was  again  appraised 
on  the  23d  of  April,  1871,  at  1,700^.  and  aotd  on  the  26th  of 
April,  1871,  for  1,870/.  The  market  for  ships  was  in  a  very  de- 
pressed state  at  that  time. 

The  statement  of  account  of  the  proceeds  of  sale,  of  the  pay- 
ments thereout,  and  of  the  claims  thereon,  is  as  follows : 
"Cfross  proceeds  of  Teaiel  .  .      £1870    0    0 

Uanlial'sfees,  &c,  oDBOle      .  .  ,  .  121  10    8 

Net  proceeds  .  .  .  '.        1748    8    4 

Freifflit  mid  Into  court  ....         3388    6    S 

Total  .      £1089    0  10 

Par  men  is  thereout. 
Wajieaofereir     .  .  .      £604  14    » 

Dfsbaraemenla  made  bj 
boadlioldera  paid  to  tbnm 
liy  order  of  court  .         240    0    9  845    4    8 

Leftvinff  a  balance  In  court     ....        8341    5    7 

There  were  prior  clt^ius  thereon. 
(it)  Coflta  M  to  vt^ea  of  crew  .  . 

id)  Costs  as  to  {nyment  of  dlsbarsements  bjr  bond- 
Master's  claim      ...... 

Costs  as  to  ditto   ...... 

AmouDt  of   bottomrj   bood    on   ship,    frelgUt,    and 

cargo     .......        6238  13    0 

(a)  In  nepeet  at  these  two  claims  the  bondholders  have  been  ^ven  a  pUs 
u  on  the  proceeds  by  order  ot  tlie  court." 
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It  is  said  that  the  master's  claim  amounts  to  1,200^.,  and  the 
resnit  will  be  that  nearly  the  whole  amount  of  the  bond,  if  valid, 
will  have  to  be  paid  by  ihe  owners  of  the  cargo. 

The  defendants,  the  owners  of  the  cargo,  contend  that  the 
bond  is  invalid  as  relates  lo  the  cargo  on  various  grounds,  which 
may  be  classed  as  follows :  1.  That  the  bond  was  given  only  as 
a  collateral  security  for  the  payment  of  the  bills  of  exchange, 
which  bills  were  accepted  and  paid,  or,  if  not  accepted  and  paid, 
were  not  duly  presented,  or,  if  presented  and  dishonored,  were 
not  *prote8ted,  and  due  notice  of  the  dishonor  of  the  said  [44 
bills  was  not  given  to  the  drawer  or  to  the  defendants.  2.  That 
the  bond  was  entered  into  with  undue  haste,  and  before  it  was 
ascertained  that  the  money  could  not  be  raised  upon  the  credit 
of  the  owners  of  the  ship.  3.  That  the  bond  was  given  on  the 
cargo  without  due  communication,  that  is,  practically  without 
communication  to  the  owners  of  the  cargo.  4.  That  if  the  com- 
munication made  to  the  owners  of  the  cargo  was  sufficient,  the 
bond  was  given  before  sufficient  time  had  elapsed  to  enable  the 
owners  of  the  cargo  to  send  their  answer.  Lastly,  that  the 
facts  disclose  that  from  first  to  last  there  was  a  fraudulent  inten- 
tion of  throwing  upon  the  owners  of  the  cargo  the  obligation 
which  ought  to  have  been  borne  by  the  owners  of  the  ship,  and 
ibat  for  one,  or  several,  or  all  of  these  reasons,  the  owners  of  the 
cargo  ought  to  be  dismissed  from  this  suit. 

I  will  endeavor,  first,  to  state  the  facts  admitted  or  proved, 
and  then  to  state  what  I  conceive  to  be  the  law  in  relation  to 
them,  and  to  the  positions  to  which- 1  have  adverted  as  being  set 
up  in  defense.    First,  as  to  the  facts  : 

It  appears  that  on  the  5th  of  September,  1868,  Messrs.  Poillon 
became  the  owners  of  the  ship,  and  announced  that  fact  on  the 
5th  of  August,  1869,  to  Messrs.  Fiudlay  &  Co.,  the  defendants. 
Messrs.  Poillon  dwelt  at  New  York. 

The  charterparty  was  dated  the  6th  of  January,  1868.  Messrs. 
Fiadlay  &  Co.,  the  owners  of  the  cargo,  are  merchants  at  Glas- 
gow, and  have  a  house  or  agents  of  the  same  name  at  Moulmein, 
and  the  Onward  set  sail  from  Moulmein  on  the  first  of  April, 
1870  (it  is  not  necessary  to  go  into  the  earlier  history  of  the 
vessel),  with  a  cargo  of  teak  put  on  board  by  the  Findlays'  house 
at  Moulmein  for  Europe ;  but  bad  weather  and  considerable 
damage  consequent  thereupon  compelled  the  ship  to  put  into 
the  Mauritius  on  the  11th  of  June.  On  the  13th  she  was  towed 
iato  harbor.  On  the  14th  or  15th  surveyors  recommended  the  * 
captain  to  discharge  the  cargo.  On  the  17th  the  discharge 
beffan. 

On  the  29th  the  captain  wrote  a  letter  to  his  owners  (Messrs. 
Poillon)  at  New  York,  in  which  he  set  forth  the  mistbrtuneft 
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which  had  befallen  the  sLip,  and  added  that  on  the  31st  of  May, 
after  a  consultation  with  the  officers  and  crew,  it  was  found  ex- 
pedient for  the  benefit  of  all  concerned  to  deviate  from  the  proper 
45]  course  of  *tho  voyage  "  and  seek  this  our  nearest  port  for 
repairs.*'  The  letter  then  sets  out  what  had  taken  place  on  the 
18th,  15th,  16th,  and  17th,  and  continues : 

"  \Ve  are  now  a  little  more  than  half  discharged,  the  ship  still 
making  water  about  four  inches  per  hour,  and  will  have  to  go 
in  dock  in  all  probability.  Tenders  for  the  work  have  been  duly 
sent  in,  and  as  near  as  can  be  estimated,  it  will  take  from  15,000 
dols.  to  17,000  dols.  to  place  her  in  repair.  Messrs.  Houdlette 
&  Co.  aa^ree  to  take  my  draft  at  ninety  days'  sight  on  Messrs. 
Baring  Brothers  &  Company,  of  London,  at  the  rate  of  five  per 
cent  discount  for  the  amount  of  repairs  on  my  vessel,  together 
w;th  a  bottomry  bond  on  ship,  cargo  and  freight,  as  collateral 
security.  Should  you  not  approve  of  this,  please  advise  by  wire 
through  Messrs.  Baring,  Brothers  &  Col,  of  London,  being  the 
readiest  mode  in  which  intelligence  can  be  conveyed  to  this 
island.  It  will  t;ike  at  least  ten  days  more  to  discharge,  and 
probably  twenty  to  twenty-five  days  in  repairing,  and  at  least 
one  month  to  reload.  You  will  therefore  have  ample  time  for 
addressing  me  by  letter.  In  the  meantime  a  faithful  and  proper 
attention  shall  be  paid  to  all  the  work  and  expenditure  as  fur  as 
lays  in  the  power  of  "  Your  humble  servant, 

"  (Signed)        "  James  H.  Hewitt." 

On  the  same  29th  of  June  Messrs.  Houdlette  k  Co.  wrote  to 
the  Findlav  house,  at  Moulmein,  as  follows : 

"  Mauritius,  29th  of  June,  1870. 

'*  Messrs.  Todd,  Findlay  &  Co.,  Moulmein. 

'*  Dear  Sirs, —  We  hereby  beg  to  advise  you  that  the  American 
ship. Onward,  Captain  Hewitt,  from  your  port  with  timber  for 
Europe,  put  in  here  on  the  11th  inst.  in  distress,  having  ex- 
perienced heavy  weather  between  the  southern  point  of  Mad- 
agascar and  the  African  coast. 

"  She  has  been  surveyed  and  found  making. four  inches  of 
water  an  hour,  her  main  and  mizen  masts  badly  sprung,  and 
pall-bit  beam  broken. 

*'  Her  cargo  is  now  nearly  discharged,  and  she  will  go  into 
dock  in  a  few  days,  where  she  will  have  to  be  stripped,  caulked, 
and  re-coppered,  and  her  broken  masts  and  beam  replaced  by 
new. 

46],  *"  By  next  opportunity  will  be  able  to  give  you  further 
particulars,  and  thanking  you  for  your  fortnightly  circulars 
regularly  received  from  Rangoon,  remain, 

"  Dear  Sirs,  your  obedient  servants,. 

•'  (Signed)         *'  Houdlette  &  Company/' 
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And  on  the  30th  of  June  Messrs.  Iloudlette  &  Co.  wrote  to  the 
Fmdlajs  at  Glasgow  pretty  much  to  the  same  eftect.  It  was 
as  follows: 

"  Mauritius,  June  30th,  1870. 

"  T.  D.  Fiudlay,  Esq.,  Glasgow. 

"  Dear  Sir, —  We  hereby  beg  to  advise  you  that  the  American 
ship  Onward,  from  Moulmein,  with  timber,  for  Cork  or  Fal- 
mouth, for  orders,  put  in  here  on  the  11th  inst.  for  repairs,  she 
having  experienced  bad  weather  between  the  southern  point  of 
Madagascar  and  the  African  coast." 

The  letter  is  pretty  much  the  same,  and  ends  in  this  way  : 

*'  We  think  that  she  will  be  detained  here  about  two  months 
longer  to  finish  discharging,  make  the  necessary  repairs,  and 
reload,  and  her  expenses  here  will  amount  to  about  4000/." 

And  then  there  follows  these  words : 

"  By  next  opportunity  we  shall  be  able  to  give  you  more  par- 
ticulars, and  in  the  meantime  remain, 

"  Dear  Sirs,  your  obedient  servants, 

"  Iloudlette  &  Company/' 


On  the  Ist  of  July,  that  is,  the  day  after,  and  practically  by 
the  same  post,  Messrs  Houdlette  wrote  to  Messrs.  Poillon  as 
follows : 

"  Mauritius,  1st  July,  1870. 

"  Messrs.  C.  &  R.  Poillon,  New  York. 

*•  Dear  Sirs, —  We  hereby  beg  to  advise  you  that  your  ship 
Onwatd,  Captain  Hewitt,  from  Moulmein,  with  timber  for  Cork 
or  Falmouth,  for  orders,  put  in  here  on  the  11th  ultimo  m  dis 
tress,  having  experienced  heavy  weather  on  the  31st  of  May  m 
latitude  29°  49'  south,  longitude  43*^  49'  east,  causing  her  to 
spring  a  leak. 

"  She  has  been  surveyed  and  found  to  be  making  about  four 
inches  of  water  an  hour  in  our  harbor,  her  main  and  mizen  masts 
badly  sprung  and  pall-bit  beam  broken,  and  some  of  her  sails 
*gonc.  The  surveyors  recommended  her  cargo  to  be  dis-  [47 
charged  in  order  to  lighten  the  ship  for  further  examination, 
and  now  that  the  cargo  is  nearly  out  the  leak  continues  the 
i^anie  as  when  she  was  first  surveyed,  and  she  has,  therefore, 
been  recommended  to  go  into  dock  and  be  stripped,  caulked, 
and  recoppered,  and  her  masts  and  beams  broken  to  be  replaced 
hy  new,  which  we  think  will  detain  the  ship  about  two  months 
liMifi^er  with  the  reloading  of  the  cargo,  and  will  cost  about 
(4000i.)  say  four  thousand  pounds  sterling." 

What  follows,  it  will  be  seen,  was  not  inserted  in  the  letter  to 
Messrs.  Findlay,  of  Glasgow,  on  the  30th  of  June. 

"  Aud  for  the  purpose  of  procuring  funds  for  the  payment  of 
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these  repairs,  we  have  proposed  to  Captain  Hewitt  to  take  his 
draft  on  Messrs.  Baring  Brothers  &  Co.,  of  London,  drawn  at 
ninety  days'  sight  at  five  per  cent  discount,  with  a  bottomry 
bond  on  ship,  cargo,  and  freight  as  collateral  security,  with  the 
understanding  that  the  bond  be  null  and  void  provided  the  draft 
be  accepted;  and  should  you  approve  of  this  proposal  you  will 
please  place  in  the  hands  of  Messrs.  Baring  Brothers  &  Co., 
sufficient  funds  to  meet  the  draft  upon  presentation. 

*'  Captain  Hewitt  will  write  by  this  opportunity  and  give  you 
all  the  particulars  of  his  case,  and  by  the  mail  leaving  on  the 
29th  inst.  we  shall  be  able  to  inform  you  of  further  progress, 
and  in  the  meantime  remain, 

*'  Dear  Sirs, 
«  (Signed)  "  Houdlette  &  Company." 

It  mav  be  observed  here  that  the  first  mail  for  Glasscow  left 
the  Mauritius  on  the  1st  of  July,  and  would  arrive  at  (ilasgow 
about  the  80th,  so  that  in  fact  the  letter  of  the  30th  of  June  to 
Messrs.  Findlay  at  Glasgow,  and  that  to  Messr^^.  Poilloii  on  the 
1st  of  July,  left  the  Mauritius  on  the  same  day. 

On  the  25th  of  August  Messrs.  Poillon  wrote  to  Messrs.  Find- 
lay,  of  Glasgow,  as  follows  ; 

"  C.  &  R.  Poillon,  iN'ew  York,  25th  August,  1870. 
"  Messrs.  T.  D.  Findlay  &  Co.,  Glasgow,  Scotland. 
"  Gentlemen, — ^By  the  enclosed  copies  of  letters  received  from 
Captain  Hewitt  and  Messre.  Houdlette  &  Co.,  you  will  perceive 
that  the  ship  Onward,  under  charter  to  yourselves,  has  been  com- 
48]  *pelled  to  put  into  Mauritius  in  distress,  and  will  probably 
be  detained  there  for  two  months  or  more  for  repairs.  The  in- 
formation contained  in  the  letters  is  all  the  particulars  we  have 
of  the  disaster.  If  wo  should  obtain  anything  further  of  import- 
ance will  advise  by  first  opportunity  after  receipt. 

•'  Your  obedient  servants, 

"  C.  and  R.  Poillon,  per  E.  H.  Gibbs." 

The  enclosures  referred  to  w.ere  the  letters  of  the  29th  of  June 
from  the  master  and  the  1st  of  July  from  Houdlette  &  Co.  to 
Poillon  &  Co.  at  New  York.  That  letter  of  the  25th  of  August 
would  in  course  of  post  be  delivered  at  Glasgow  on  the  8th  of 
September.  By  the  enclosures  Findlay  was  for  the  first  time 
apprised  that  it  had  been  proposed  to  the  master  to  take  a  bot- 
tomry bond  affecting  the  cargo  :  this  b  »ing  recited  in  the  pas- 
sage of  the  letter  which  was  omitted  in  the  letter  of  the  30th  of 
June  from  Houdlette  &  Co.  to  Findlay. 

The  post  could  have  brought  no  answor  from  Glasgow  to  the 
Mauritius  which  could  arrive  there  before  the  3d  of  November; 
the  communication  by  telegraph  would,  if  no  obstacle  had  oc- 
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curred,  have  occupied  from  twelve  to  fourteen  days  —  that  is, 
ten  to  fourteen  hours  by  telegraph  to  Aden,  and  ten  to  tbirteeu 
<lay8  by  mail  steamer  to  the  Mauritius.  The  Onward  sailed 
from  the  Mauritius  on  the  15th  of  October.  Two  mails  elapsed 
l>efore  Houdlette  &  Co.,  wrote  again  to  the  Findlays  at  Glasgow. 
On  the  18th  of  September  they  sent  the  following  letter : 

"  Mauritius,  18th  Sept.,  1870. 
•  *'  T.  D.  Fiudlay,  Esq. 

"Dear  Sir, —  Since  writing  you  on  the  30th  June  "  (there  is 
all  that  interval)  "  the  Onward  has  come  out  of  dock  and  has 
]iow  finished  her  repairs,  but  the  stevedores  do  not  appear  to 
understand  the  work  of  stowing  timber,  and  the  labor  of  tak- 
ing in  the  cargo  seems  to  drag,  but  the  captain  hopes  to  have 
finished  in  about  two  weeks,  and  we  hope  to  see  the  vessel 
away  soon  after. 

"The  Onward  has  been  very  thoroughly  repaired,  and  we 
helieve  her  to  be  a  good  strong  ship,  and  Captain  Hewitt  has 
left  nothing  undone  to  push  forward  the  work  as  fast  as  possi* 
lie.'' 

And  the  letter  ends  as  follows  : 

*"  With  nothing  of  importance  to  add,  we  remain,  [49 

"  t)ear  Sir, 
"  Tour  obedient  servants, 

"  Houdlette  &  Compan3\" 

They  wrote  to  the  same  effect  to  the  Findlays  at  Moulmein 
on  the  same  18th  day  of  September.  There  is  no  mention  in 
this  letter  of  any  intention  to  subject  the  cargo  to  bottomry. 
Oil  the  19th  of  October  they  wrote  the  following  letter  to  the 
Findlays,  at  Glasgow,  and  the  Findlays  at  Moulmein  : 

•  "  Port  Louis,  Mauritius,  19th  Oct.,  1870. 

"  T.  D.  Findlay,  Esq.,  Glasgow. 
.  "  Dear  Sir,  We  last  had  this  pleasure  on  the  18th  ultimo,  and 
now  beg  to  inform  you  that  the  Onward  got  away  on  the  15th 
instant,  having  taken  all  of  her  original  cargo  outward  with  the 
exception  of  seventy-seven  pieces,  which  were  shut  out  for  want 
of  room,  and  have  been  shipped  on  board  the  ship  Warren 
Hastings,  bound  for  London.  The  disbursements  of  the  Onward 
umounted  to  about  25,000  dollars,  and  we  have  taken  the 
captain's  draft  on  Messrs.  Baring  Brothers  &  Co.  at  five  per  cent 
discount  for  the  amount  of  the  same,  and  a  bottomry  bond  on 
''liip,  freight,  and  cargo  as  a  collateral  security,  which  will  be 
Hmde  null  and  void  upon  payment  of  the  draft.  Trusting  that 
this  vessel  will  arrive  at  her  port  of  destination  in  safety,  we 
remain,  dear  Sir,  "  Your  obedient  servants, 

"  Houdlette  &  Company." 
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And  in  this  letter,  for  the  first  time,  the  Findlays  were  ap- 
prised by  Houdlette  &  Co.  that  their  cargo  had  been  bottomried, 
though  even  then  as  a  collateral  security  to  the  draft  on  Messrs, 
Baring :  the  ship  having  sailed,  as  I  have  ah'oady  stated,  on  the 
loth  of  October. 

N*o  intimation  was  conveyed  either  in  this  letter  or  in  that  of 
tlie  1st  of  Julj%  enclosed  in  that  of  the  25th  of  August,  that  the 
Poillons  had  not  placed  (as  it  had  been  suggested  by  Houdlette 
in  the  letter  of  the  first  of  July)  in  the  hands  of  Messrs.  Baring 
Brothers  &  Co.  sufficient  funds  to  meet  the  draft  upon  presenta- 
50]  tion;  *and  indeed  they  had  not  made  iip  their  minds  not 
to  do  so  until  the  6th  of  January,  1871.  in  their  letter  to 
Messrs.  Baring  from  New  .York  on  the  21st  of  September  they 
say,  "  We  are  not  desirous  of  advancing  the  money  spent  at 
Mauritius,  unless  by  doing  so  we  can  make  a  saving,  and  for 
that  reason  would  thank  you  on  receipt  of  the  documents,  and 
before  j'ou  accept  or  pay  the  bond,  to  get  your  average  stater  to 
make  a  rough  estimate  that  will  show  liow  mucli  tlie  ship  will 
have  to  pay  after  deducting  from  the  total  amount  due  under  the 
bond  (if  promptly  paid)  such  sums  as  the  cargo  and  undenvrit- 
ers  on  freight  will  have  to  pay,  and  telegraph  the  result  to  us 
by  cable ;  and  we  would  like  the  amount  also  due  from  the  ship 
classified,  bo  as  to  show  how  much  the  underwriters  on  vessel 
would  have  to  pay  and  how  much  would  fall  on  the  owners ; 
with  these  two  items  before  us  can  determine  whether  or  not  it 
is  desirable  for  us  toiidvance  the  money  or  lot  the  vessel  be  sold 
to  pay  the  bond." 

And  on  the  6th  of  January  they  wrote  as  follows: 

"  Captain  Jas.  H.  Hewitt,  London. 

"Dear  Sir,  We  have  received  your  letters  from  Maufitius, 
and  we  have  also  received  the  papers  from  Messrs.  Houdlette  k 
Company,  and  after  full  examindtion  hcive  concluded  not  to  take  , 
up  the  bottomry  bond  on  the  ship  Onward,  and  we  have  so  in- 
formed Messrs.  Baring  Brothers  aiid  Company.  Will  you  com- 
municate by  telegraph  to  us  yourself  immediately  on  the  arrival 
of  the  ship  at  port  of  discharge,  and  oLlige 

"Your  obedi€r>t  servants, 

*'  C.  &  R  Poillon." 

It  was  admitted  by  the  counsel  for  v>.e  bondholder  that  the 
conduct  of  Messrs.  Poillon  in  this  matter  was  very  reprehensi- 
ble; but  it  was  at  the  same  time  contet  led  that  with  this  con- 
duct the  bondholder  had  no  concern,  an.  ought  not  to  suffer  on 
account  of  it.  To  these  facts  I  will  now  endeavor  to  apply  tbe 
law.    And  ^rst  as  to  the  objection  to  t!'.e  validity  of  the  bond 
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on  the  ground  that  it  was  a  collateral  security  only  to  the  bill 
of  exchange,  which  had  not  been  presented  or  protested. 

In  support  of  this  proposition  the  case  of  The  Staffordshire  (*), 
♦recently  decided  by  the  Privy  Counsel,  was  cited.  I  have  [51 
considered  that  case,  and  I  am  of  opinion  that  it  does  not 
warrant  the  conclusion  sought  to  be  derived  from  it.  The 
bond  in  this  case  was  to  be  cancelled,  as  the  evidence  shows, 
on  the  prompt  payment  of  the'  bills,  and  otherwise  to  be  en- 
forced. 

There  was  no  prompt  payment.  The  Messrs.  Poillons  never 
provided  the  Messrs.  Baring  with  the  requisite  funds.  The 
bills  came  home  and  were,  in  fact,  duly  presented.  They  were 
not  protested,  because  the  drawer,  the  captain,  had  no  money 
in  the  hands  of  Messrs.  Baring,  and  no  notice  of  dishonor  was 
necessary  therefore  to  be  given. 

In  the  case  of  Slainhank  v.  Sliepard  (^,  decided  by  the  Ex- 
chequer Chamber  in  1853,  the  judges,  referring  to  the  cases  in 
the  Admiralty  Court,  say,  "  We  must  not  be  supposed  to  inti- 
mate a  doubt  that  a  bottomry  bond  may  not  be  given  at  the 
same  time  with,  and  as  a  collateral  security  for,  bills  of  exchange 
drawn  on  the  owner." 

It  was  argued  that  the  Messrs.  Baring  took  up  these  bills, 
but  the  evidence  of  Mr.  Theobald  with  respect  to  their  mode 
of  transacting  business  of  the  kind  satisfies  me  that  this  state- 
ment was  incorrect.  "Upon  the  whole  I  am  clear  that  the  con- 
tention that  the  bottomry  bond  is  not  invalid  upon  the  grounds 
that  the  bills  of  exchange  have  not  been  presented  or  protested 
cannot  be  sustained.  According  to  the  law,  the  master  is 
always  the  agent  for  the  ship,  and  in  special  cases  of  necessity 
the  agent  for  the  cargo  also.  He  is  the  appointed  agent  to  the 
former,  the  involuntary  agent  of  the  latter.  From  these  prin- 
ciples of  jurisprudence  two  important  consequences  flow. 

First,  when  the  circumstances  permit  the  master  must  com- 
mnnicate  with  the  owner  before  he  does  any  acts  which  seriously 
affect  the  value  of  the  ship  in  the  one  case  or  of  the  cargo  in 
the  other.  This  is  a  doctrine  at  which  the  English  courts  have 
slowly  but  steadily  arrived.  That  communication  was  neces- 
sary in  the  circumstances  of  this  *case  I  have  no  doubt  [52 
whatever,  notwithstanding  the  arguments  to  the  contrary  which 
were  addressed  to  me. 

The  cargo  was  timber  not  of  a  perishable  character ;  it  be- 
longed to  one  firm.  The  owner  might  well  have  thought  it 
for  his  interest  either  to  advance  the  requisite  funds  for  the 
repairs  or  to  pay  the  full  freight  and  to  embark  it  in  another 
vessel;  the  rate  of  freight  for  such  timber  was  low  at  the  Mau- 

Q)  Law  Rep.,  4  P.  C,  194.     .  .  O  13  C.  B.,  413 ;  32  L.  J.  (Ex.).  341. 
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ritius.  As  it  is,  be  will,  if  the  bond  be  pronounced  for,  when 
demands  having  claims  of  priority  have  been  satisfied,  have  to 
pay  nearly  if  not  the  whole  sum  of  5,130/.,  his  liability  for 
freight  being  2,338i.  Ithas  been  said  that  he  is  not  really  inj  u  red, 
for  by  another  action  in  another  court  he  may  recover  from  the 
shipowner  what  he  nowpays  to  the  bond  holder.  This  opera- 
tion, however,  is  not  unattended  with  expense  and  delay  where 
the  shipowner  is  solvent  and  dwells  in  this  country;  bat  in 
the  present  case,  though  there  be  no  reason  to  doubt  his  sol- 
vency, he  is  domiciled,  at  New  York,  and  I  cannot  discover 
that  the  doctrine  of  the  English  decision  in  Duncan  v.  ^/j* 
5071  (*)  has  ever  been  judicially  recognized  in  that  country.  A 
communication  was  therefore,  in  my  opinion,  indispensable  in 
the  circumstances  of  the  case  to  the  validity  of  a  bottomry  bond 
on  the  cargo.  It  has  been  argued,  however,  that  a  communica- 
tion, though  not  necessary,  was  in  fact  made,  and  this  is  the 
next  point  to  consider.  • 

Connected  with  this  consideration,  is  the  allegation  that 
Findlay  was  negligent,  that  he  chose  to  fold  his  hands  and  lie 
by  doino^  nothing.  It  docs  not  seem  to  me  that  he  was  negli- 
gent. The  master,  his  agent  from  the  necessity  of  the  case, 
never  wrote  to  him  at  all.  The  agent  of  the  ship  wrote  indee«l 
on  the  1st  of  July  to  the  owner  of  the  cargo,  suppressing  to  the 
latter  the  fact  that  he  urged  a  bottomry  bond  on  the  cargo, 
which  he  revealed  to  the  owners  of  the  ship.  The  letter  of  tiie 
25th  of  August  from  Poillon  which  he  received  on  the  8th  of 
September,  contained  the  first  intimation  of  the  bottomry  bond. 
And  then  Findlay  was  informed  that  the  ship  would  probably 
be  detained  only  two  months,  dating  from  the  1st  of  July.  As 
it  happened,  by  the  use  of  telegraph  and  mail,  a  message  might 
have  arrived  before  the  vessel  sailed  on  the  15th  of  October. 
53]  But  even  this  was  matter  of  uncertainty,  and  if  ♦such  let- 
ter had  arrived  the  bond,  though  not  literally  signed,  had  been 
long  ago  determined  upon,  and  a  bargain  made  upon  the  faith 
that  it  would  be  duly  executed. 

It  is  not  impertinent  to  the  question  of  the  sufficiency  of  the 
communication  to  remember  that  in  this  peculiar  class  of  cases, 
in  which  the  interests  of  absent  principals  may  be  so  seriously 
afiected,  the  law  has  considered  that  the  lender  as  well  as  the 
borrower  has  some  duty  to  discharge.  He  is  bound  to  make  a 
reasonable  inquiry  as  to  the  necessity  which  authorizes  the  mas- 
ter to  hypothecate.  Now  the  lenders  in  this  case,  Houdlette  & 
Co.,  were  the  agents  of  the  ship.  "  They  represented  me," 
the  master  says,  when  asked  if  the  repairs  were  not  done  on 
their  credit ;  and  it  appears  to  me,  from  ti)e  correspondence  to 

03  Ex.  644 ;  18  L.  J.  (Ex.).  109. 
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which  I  have  already  adverted,  that  from  a  very  early  period, 
before  the  cargo  was  fully  discharged,  before  the  expenses  ne- 
cessitated by  the  repairs  were  accurately  known,  before  an  at- 
tempt had  been  made  to  raise  funds  on  the  personal  credit  of 
the  owners,  whom  they  knew  to  be  affluent  merchants  at  New 
York^  before  any  attempt  had  been  made  to  raise  money  on  the 
ship  and  freight,  Houdlette  &  Co.  suggested  to  the  master  and 
advised  him  to  give  a  bottomry  bond  on  the  cargo  as  well  as  the 
ship  and  freight,  as  a  collateral  security  indeed  to  his  draft  on 
Messrs.  Baring  &  Co. ;  and  here  I  must  observe,  once  for  all, 
that  the  name  of  this  great  and  much  esteemed  commercial  firm, 
the  present  bondholder,  was  put  before  me  as  if  of  itself  an  ar- 
gument against  any  want  o(  oona fides  in  this  transaction,  but  I 
am  of  opinion  that  I  must  consider  this  case  as  if  Messrs.  Houd- 
lette &  Co.  were  still  the  holders  of  the  bond  which  has  been 
transferred  to  Messrs.  Baring.     Whatever  legal  infirmities  were 
incident  to  the  instrument  while  possessed  by  the  former  belong 
to  it  in  the  hands  of  the  present  owner.    Not  only  did  Messrs. 
Hoadlette  and  Co.,  as  has  been  already  observed,  omit  in  their 
letters  to  the  owners  of  the  cargo  the  passage  as  to  the  bottomry 
bond  inserted  in  their  letter  to  the  owners  of  the  ship,  but  they 
state  that  by  next  opportunity  "  we  shall  be  able  to  give  further 
particulars,*^  that  is,  they  suggest  that  Findlay  should  wait  be- 
fore he  answers  their  letter ;  and  accordingly  Mr.  Findlay  says 
in  his  evidence,  "  We  did  not  answer,  as  we  expected  to  receive 
farther  information  as  to  the  position  of  the  ship  by  the  follow- 
mail.    *We  received  no  further  letter  for  the  next  two  [54 
mails."    They  did  not  answer  the  letter  of  the  25th  of  August, 
but  they  had  no  time  (he  says)  to  write  to  the  Mauritius,  and 
writing  to  New  York  would  have  been  of  no  avail  to  stop  pro- 
ceedings at  the  Mauritius.    Moreover,  they  assumed  that  Poil- 
lon  would  pay  the  money  into  the  hands  of  Messrs.  Baring. 
Fiodlay  says,  in  effect,  that  this  letter  did  not  raise  any  alarm 
as  to  a  bottomry  bond  on  the  cargo,  because  he  knew  that  Poil- 
lon  was  a  rich  man ;  indeed,  his  letter  of  the  6th  of  January,  1871, 
shows  that  it  was  not  from  want  of  means  that  he  refused  to 
pay  the  money.    As  to  Houdlette  &  Co.,  they  allow  two  mails 
to  go  out  without  further  communication  to  Findlay.     On  the 
18th  of  September  they  write  that  the  vessel  "  has  been  very 
thoroughly  repaired,"  and  say  "  they  have  nothing  of  import- 
ance to  add."    They  are  still  silent  as  to  the  bottomry  bond. 
On  the  19th  of  October,  after  the  ship  had  gone  to  sea  which 
she  did  on  the  loth),  they  make  the  first  communication  from 
the  Mauritius  to  Findlay  that  the  cargo  has  been  bottomried. 

If  a  communication  was  necessary,  and  a  proper  communica- 
tion was  not  made,  I  do  not  think  that  the  absence  of  it  can  he 
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excused  on  the  e^roiind  of  the  laches  of  the  owners  of  the  cargo. 
In  the  case  of  the  Oriental  (^),  the  owner  of  the. ship  resided  at 
St.  John's  New  Brunswick.     The  ship  was  at  New  York  when 
the  necessity  for  her  repairs  arose.    New  York  was  distant  600 
miles  from  St.  John's  and  between  the  cities  there  was  a  com- 
munication bv  electric  telegraph.     The  agent  of  "Wallace  ut 
New  York  telegraphed  to  him  that  his  ship  had  been  a'shore, 
was  leaky,  and  was  discharging  her  cargo.     An  answer  camo 
by  telegraph  from  Wallace  acknowledging  the  receipt  of  the 
message,  saying  he  should  be  glad  to  bear  by  telegraph  when 
necessary.     Three  days  after  the  agent  wrote  by  post  a  genera', 
description  of  the  injuries  sustained  by  the  ship,  that  a  survey 
was  to  be  holden,and  he  would  then  report  what  injury  she  had 
sustained ;  that  the  expenses  would  be  considerable,  but  as  the 
cargo  was  valuable,  would  not  fall  so  heavily  on  the  ship. 
About  a  week  after  this  the  captain  wrote  to  Wallace  particu- 
lars of  the  damage,  and  about  a  week  after  that  the  agent 
wrote  again  to  Wallace.     In  none  of  these  communications  was 
it  directly  said  that  a  bottomry  bond  would  be  necessary.  About 
the  time  of  the  last  letter,  however,  the  agent  spoke  to  the 
55]  *captain  about  a  bottomry  bond,  to  which  the  captain  first 
objected,  but  afterwards  agreed,  on  the  agent  saying  he  would 
write  to  Wallace.     The  captain  made  no  communication  to  the 
owner  as  to  the  proposed  bottomry  bond.     Some  days  after  the 
agent  wrote  to  Wallace  by  post  to  say  he  had  taken  a  bottomry 
bond,  which  he  appears  to  have  done  three  days  before  Wallace 
could  have  received  the  letter  in  due  course  of  post.    The 
owners  of  the  ship  and  the  cargo  opposed  the  validity  of  the 
bond.    Dr.  Lushington,  however,  pronounced  for  it,  lidding 
that  the  evidence  established  the  necessity  for  it,  and  that  the 
agent  was  not  bound  to  have  telegraphed  before  ho  took  the 
bond.     The  Privy  Council  reversed  the  sentence,  on  the  ground 
that  there  had  not  been  communication   with  Wallace,  the 
owner. 

Sir  John  Jervis  said  (*) :  *'  There  was  not  only  the  power  of 
communication,  but  an  absolute  communication  made.  It  was 
made,  and  properly  made,  at  the  moment  of  the  accident,  com- 
municated and  received  within  a  few  hours,  and  by  a  meau^  of 
communication  in  existence,  which  must  be  taken  to  be  the  pro- 
per mode  or  channel  of  communication,  not  to  send  money,  as 
suggested,  because  the  electric  telegraph  will  not  carry  money, 
but  to  send  a  communication  on  the  one  hand,  and  receive  an 
answer  on  the  other.  Why,  here  being  the  means  of  commu- 
nication, and  the  authority  of  the  master  being  founded  on  the 
impossibility  of  a  communication,  their  lordships  are  of  opinion 
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that  there  waa  no  authority  in  the  master  to  raise  money  on 
bottomrj'."    In  the  opinion,  therefore,  of  this  Appellate  Court, 
whose  decisions  are  binding  upon  me,  a  mere  statement  of  in- 
juries done    to  the  ship,  and  of  the  consequent  necessity  of 
repairs,  which  would  entail  considerable  expense,  unaccompanied 
by  a  statement  that  a  bottomry  bond  must  be  had  recourse  to, 
was  not  a  sufficient  communication  to  the  owners.     The  law  did 
not  require  them  from  these  premises  to  draw  the  conclusion 
that  the  ship  and  cargo  must  of  necessity  be  bottomried.     It  may 
not  require  that  the  words  bottomry  of  cargo  should  be  used, 
but  it  requires  that  the  fact  itself  should  be  stated,  or,  at  least, 
that  it  should  be  an  obvious  and  irresistible  influence  from  cir- 
cumstances stated.     The  owner,  as  the  Privy  Council  said  in 
The  Panama  (*),  should  duly  receive  notice  of  the  intention  to 
raise  money  by  bottomry.     Now,  *in  the  present  case,  the  [56 
circumstances  relating  to  the  state  of  the  ship,  recited  in  the 
communication  to  the  owners  of  the  cargo,  were  certainly  not 
stronger  —  I  should  say  they  were  less  strong  —  than  those 
which  existed  in  the  case  of  Tfie  Oriental  (*).    In  both  cases  the 
owner  was  led  to  expect  further  communication,  and  in  the  case 
before  me  there  is  this  further  fact  continually  presenting  itself, 
namely,  that  the  necessity  for  the  bottomry  bond  stated  by  the 
lender  in  the  communication  to  the  owner  of  the  ship  was  sup- 
pressed in  that  which  was  made  to  the  owner  of  the  cargo,  to 
whom  the  master  never  wrote  at  all.     On  the  other  hand,  the 
case  of  The  Bonaparte  (*)  was  cited  to  establish  the  proposition 
that  if  the  owners  of  cargo  had  ample  information  of  t.he  disasters 
which  had  befallen  the  vessel,  there  was  a  sufficient  communi- 
cation.   But  an  examination  of  the  communications  made  in 
that  case  to  the  owners  enables  me  to  reconcile  the  judgment 
in  it  with  the  preceding  case  of  The  Oriental  Q.    In  that  case  the 
owners  of  the  cargo  were  specially  apprised  of  the  injury  done, 
not  only  to  the  ship  but  to  the  cargo,  and,  moreover,  their  advice 
was  specially  requested  as  to  what  in  the  circumstances  it  would 
be  best  to  do,  and  itwas  holden  that  as  they  chose  to  pass  by  the 
whole  matter  in  silence  and  give  no  instructions,  when  instruc- 
tions had  been  particularly  and  immediately  requested,  the  com- 
munication was  sufficient.    In  the  case  of  T/ie  Lord  Cochrane  (*), 
decided  in  1844,  before  the  law  as  to  the  necessity  of  communi- 
cation had  been  distinctly  laid  down.  Dr.  Lushington  said :  "  I 
now  come  to  another  point  in  the  case  which  has  been  much 
commented  upon,  viz.,  the  conduct  of  the  master  with  reference 
to  the  shippers  of  the  cargo.    It  has  been  said  that  it  was  the 
duty  of  the  master,  before  he  gave  a  bottomry  bond  upon  the 
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cargo  in  this  case,  to  have  commanicated  with  the  shippers  in  *j 
the  first  instance,  and  to  have  taken  their  directions  ;  this  obser-   | 
vation,  it  is  obvious,  must  be  subject  to  great  iimitations  under   j 
the  circumstances  of  the  case.     The  shippers,  it  is  to  be  noticed,    j 
were  resident  on  the  spot;  and  it  is  perfectly  true,  that  if  they    ] 
had  been  kept  in  ignorance  of  the  intended  bottomry  transaction,    ] 
it  would  have  been  a  strong  argument  against  the  bona  jides  of    j 
the  master  that  he  had  not  put  himself  into  communication  with     | 
57]  them.     *It  is  obvious,  however,  in  the  present  instance,    \ 
from  the  facts  spoken  to  in  the  affidavits^  that  these  shippers 
must  have  been  cognizant  of  the  transaction  in  question,  and 
if  they  had  deemed  it  expedient  for  their  interests  to  interfere 
for  the  protection  of  the  cargo,  they  had  the  opportunity,  and 
were  at  perfect  liberty  so  to  do.     It  appears,  however,  that  only 
one  or  two  of  these  individuals,  and  those  possessing  the  slight- 
est degree  of  interest,  in  any  manner  interfered,  or  took  any 
share  in  the  matter.     In  my  opinion  this  indifference  was  a  mu- 
tual acquiescence  in  the  master's  proceedings,  and  is  much  the 
same  thing  as  if  a  communication  had  taken  place  between  the 
master  and  themselves,  and  their  answer  had  been  —  We  will 
have  nothing  to  do  with  the  matter,  you  must  act  according  to 
your  own  discretion." 

Having  regard  to  the  principle  upon  which  communication  is 
required,  and  the  authorities  upon  {he  subject,  and  applying 
them  to  the  particular  facts  of  this  case,  I  am  of  opinion  that  the 
communication  was  insufficient,  and  did  not  satisfy  the  law. 
And  here  I  might  end  ray  judgment,  but  I  desire  to  say  a  few 
words  upon  the  remaining  question  of  law  which  arises  in  this 
case.  The  next  consequence  from  the  doctrine  of  agency  is  that 
the  master  must  sustain  to  the  best  of  his  power  the  interests 
of  the  absent  owner.  This  is  a  principle  of  general  maritime 
law,  and  not  like  the  former  one,  of  English  law  only.  Bouiay 
Paty  observes:  "II  est  le  repr6sentant  des  chargeurs  absens;  il 
doit  faire  ce  qu'ils  feraient  eux-mSmes  s'ils  6taient  sur  les  lieux;" 
Cours  de  Droit  Commercial  Maritime,  tom.  2,  p.  404,  ed.  1834— 
that  is,  he  must  do  that  which  there  is  fair  feason  to  suppose  the 
owner,  if  present,  would  do.  "  II  est  done  "  (Emerigon  says) 
"  oblig6  de  faire  ce  qu'il  est  ^  pr6sumer  que  feraient  les  chargeurs 
s'ils  6taient  pr&ens,"  quoted  by  Bouiay  Paty,  Cours  de  Droit 
Commercial  Maritime,  tom.  2,  p.  403,  ed.  1834. 

The  master  is  to  remember  the  foundation  of  his  authority  to 
give  a  bottomry  bond  on  cargo  is  the  prospect  of  benefit,  direct 
or  indirect,  to  the  proprietor  of  it.  This  principle  limits  the 
authority  of  the  master  in  this  matter.  He  may  sell  a  part  of 
the  cargo,  but  not  the  whole.  Why  ?  Because  the  former  act 
may  be,  the  latter  cannot  be,  for  the  benefit  of  the  proprietor. 
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The  interests  of  which  he  is  respectively  guardian  may  be  con- 
flicting, and  in  this  case  he  ^must  do  what  is  best  for  the  [58 
whole  adventure.    He  must  endeavor  to  accomplish  the  coutract 
between  two  parties  whom,  for  the  occasion,  he  represents  for 
tbe  common  benefit  of  ship  and  cargo ;   and,   therefore,   as 
in  the  case  of  the  sale  he  may  not  sell  the  whole  cargo,  so  nei- 
ther may  he  do  what  is  in  etfect  the  same  —  repair  the  ship  at 
the  sole  expense  of,  and  without  reasonable  probability  of  bene- 
fit to,  the  cargo.     "  It  is,  therefore,  true,"  Lord  Stovvell  says, 
"  that  if  the  repairs  of  the  ship  produce  no  benefit  or  prospect 
of  benefit  to  the  cargo,  the  master  cannot  bind  the  cargo  for 
each  repairs :"  The  Gratiiudine  (*).     The  prospect  of  benefit  must 
be  such  as  a  man  or  ordinary  prudence  and  knowledge  of  the 
SDbject  would  in  the  circumstances  entertain.     The  master  must 
endeavor  to  hold  the  balance  evenly  between  his  two  principals; 
he  must  not  sacrifice  the  ship  to  the  cargo  or  the  cargo  to  the 
ship.     In  this  case  the  outlay  on  the  shii)  which  the  cargo  is  to 
pay  is  very  great.     The  master  is  asked  *'  whether  by  the  repairs 
she  was  made  as  good  a  ship  as  she  was  at  the  outset."     He 
answers,  "Better  ship  than  she  was  the  day  I  took  her."     I  do 
Bot  think  upon  the  evidence  before  me  tliat  a  reasonable  and 
V^udent  owner,  if  present,  would  have  allowed  his  cargo  to  be 
bottomried  for  such  very  extensive  repairs.     He  would  rather 
bave  paid  the  freight  and  reshipped  the  goods.     I  do  not,  how- 
ever, decide  the  case  on  this  ground  alone,  but  having  regard 
to  tbe  circumstances  already  mentioned,  afid  to  the  fact  that  the 
agent  of  the  ship  being  also  the  lender,  while  he  communicated 
to  her  owners  the  intention  to  take  a  bottomry  bond  affecting 
tbe  cargo,  omitted  that  fact  in  the  contemporaneous  letter  which 
be  wrote  to  the  owner  of  the  cargo ;  in  which^letter,  telling  him 
onlj^of  the  disaster  to  the  ship,  he  promised  further  information, 
wbich  he  himself  never  sent  till  the  vessel  had  sailed,  and  which 
tbrongh  no  channel  reached  the  owner  of  the  cargo  till  practi- 
cally too  late,  I  decide  that  there  was  not  in  this  case  such  a 
communication  to  the  owners  of  the  cargo  as  the  law  in  these 
circnmstances  could  require.      And  I  pronounce,   therefore, 
against  the  validity  of  the  bond,  with  costs. 

• 

Solicitors  for  plaintiffs :  Gregory^  RowcUffes  ^  Bawle. 
Proctors  for  aefendants :  Pritchard  ^  JSon» 
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[Law  Reports,  4  Admiralty  and  Ecclesiastical,  59.] 
March  18, 19, 20, 21 ;  May  7, 1873. 

'    *Thb  Charkieh.    (6200.) 


JurUdiction  ofihe  Court  to  entertain  a  8tUt  of  Damage  instituted  against  a  Vusd 
belonging  to  the  K?iedive  of  Egypt — 8ai 
ceedings  in  Hem —  Waiver  of  Privilege. 


belonging  to  the  Khedive  of  Egypt — Sovereign  Prin^x  —  Maritime  Lien — Pro- 
-  —  Pf     ~ 


In  a  cause  of  damage  institated  by  the  owners,  master,  and  crew  of  the 
Batavier  against  the  vessel  Charkieh  and  her  freight,  an  appearance  under 
protest  was  entered  on  behalf  of  his  highness  the  khedive  of  Egypt  and  his 
minister  of  marine.  A  petition  on  protest  was  filed  on  their  behalf,  stating  that 
the  Charkieh  was  the  property  of  the  khedive  as  reigning  sovereign  of  the  state 
of  EgjTpt,  and  a  public  vessel  of  the  government  and  semi  soverei^  state  of 
Egypt,  and  concluding  with  a  prayer  to  the  court  to  declare  that  the  vessel  was 
not  liable  to  arrest.  It  appeared  from  the  answer  tiled  on  behalf  of  the  plaintifis 
and  from  evidence  which  was  adduced  at  the  liearing  of  the  petition  on  protest, 
that  the  Charkieh,  though  carrying  the  flag  of  the  Ottoman  navy,  had  come  with 
cargo  to  England  and  had  been  entered  at  the  customs  like  an  ordinary  mer- 
chant ship,  and  that,  at  the  time  of  the  collision,  which  happened  in  the  Thames, 
she  was  under  charter  to  a  British  subject  and  was  advertised  to  carry  cargo  to 
Alexandria : 

The  court  held  that  the  khedive  was  not  entitled  to  the  privilege  of  a 
sovereign  prince,  and  pronounced  against  the  protest : 

SemNe,  that  a  suit  in  rem  to  enforce  a  damage  lien  may  be  entertained  with- 
out any  violation  of  international  law,  though  the  owner  of  the  res  be  the 
sovereign  of  a  foreign  state,  and  that  such  a  suit  may  possibly  be  entertained 
even  against  property  connected  with  the^'ti^  corona  : 

Senme,  that  if  a  sovereign  assumes  the  character  of  a  trader,  and  sends  a  vessel 
belonging  to  him  to  this  country  to  trade  here,  he  must  be  considered  to  hare 
waived  any  privilege  which  might  otherwise  attach  to  the  vessel  as  the  property 
of  a  sovereign. 

This  was  a  cause  of  damage  instituted  on  behalf  of  the 
Netherlands  Steamship  Company,  the  owners  of  the  steamship 
Batavier,  and  the*  masteir,  crew,  and  passengers  thereof,  proceed- 
ing for  their  private  effects,  against  the  screw  steamship  Char- 
kieh and  her  freight  for  the  recovery  of  damages  in  respect  of 
the  total  loss  of  the  Batavier  by  reason  of  a  collision  between 
the  two  vessels  in  the  Thames  on  the  19th  of  October,  1872. 
The  cause  was  entered  on  the  21st  of  October  in  the  sum  of 
20,000Z.,  and  the  vessel  arrested  on  the  same  day  in  the  port  of 
London..  On  the  12th  of  November,  no  appearance  having  in 
the  meantime  been  given  on  the  part  of  any  defendant,  an  ap- 
plication was  made  to  the  Cpurt  of  Admiralty  by  counsel  on 
60]  behalf  of  the  plaintiffs  for  leave  to  *lile  a  petition  in  general 
terms,  with  liberty  to  amend  on  an  appearance  being  entered, 
but  the  judge,  on  a  representation  being  made  that  the 
Charkieh  was  a  vessel  belonging  to  the  royal  Ottoman  navy, 
adjourned  the  application,  and  directed  the  registrar  to  com- 
municate with  the  Ottoman  ambassador.    Tlie  assistant  regis- 
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tnir  accordingly,  under  the  direction  of  the  court,  wrote  the 
following  letter : 

"Admiralty  Registry,  Doctors'  Commons, 
"  Your  Excellency,  "  12th  November,  1872. 

**I  am  directed  by  the  judge  of  the  High  Court  of  Admi- 
ralty to  apprise  you  that  a  cause  of  damage  on  behalf  of  the 
owners  of  a  vessel  called  theBatavierhas  been  instituted  in  this 
court  against  a  vessel  called  the  Char]|eish  or  Charkieh.  The 
judge  having  received  an  intimation  that  the  vessel  so  pro- 
ceeded against  is  alleged  to  belong  to  the  royal  navy  of  the 
Ottoman  empire,  and  therefore  not  amenable  to  the  jurisdic- 
tion of  this  court,  de&ires  that  your  excellency  should  be  in- 
formed  of  the  institution  of  the  suit  in  question  in  order  that 
the  proper  legal  steps  may  be  taken  for  establishing  the  fact 
that  the  vesseTdoes  belong  to  the  Ottoman  navy  if  such  should 
be  the  case.  "  I  have  the  honor  to  be,  &c., 

"  n.  A.  Bathurst,  Assistant  Registrar. 

His  Excellency  Musurus  Pacha,  Ambassador 
Extraordinary  and  Plenipotentiary  from  the 
Ottoman  Empire,  1,  Brj'anstone  Square." 

Ifo  reply  was  received  to  the  letter,  but  before  any  further 
order  was  made  by  the  Court  of  Admiralty  the  Court  of 
Queen's  Bench  was  applied  to  on  behalf  of  His  Highness  Ismail 
Paeha,  khedive  of  Egypt,  and  granted  a  rule  calling  on  the 
judge  of  the  Admiralty  Court  and  the  owners  of  the  Batavier 
to  show  cause  why  a  prohibition  should  not  gp  to  restrain 
further  proceedings  in  the  cause,  on  the  ground  that  the 
Charkieh  at  the  time  of  the  collision  was  an  Egyptian  go- 
vernment vessel,  and  therefore,  as  the  property  of  a  foreign 
state,  not  amenable  to  the  jurisdiction  of  the  Court  of  Ad- 
miralty. On  the  23d  of  January,  18*73,  the  Court  of  Queen's 
Bench,  after  hearing  ^arguments,  discharged  the  rule  ('), 
*aud  subsequently  an  appearance  under  protest  was  given  [61 
oA  behalf  of  His  Highness  Ismail  Pacha,  the  khedive  of  Egypt, 
part  the  owner  of  the  Charkieh,  and  Admiral  Latif  Pacha, 
minister  of  marine  for  the  government  of  Egypt,  who,  as  de- 
fendants under  protest,  filed  a  petition  on  protest,  which  was 
ill  substance  as  follows  : 


3.  Before  and  antU  the  year  1870  the  Charkieh  was  the  property  of  an  Egypt- 
ian trading  company.    In  the  said  year  11B70  the  said  company  was  dissolved. 

3.  At  the  time  of  the  dissolution  of  the  said  company,  and  in  the  said  year 
1870,  the  Charkieh  was  purchased  by  the  Egyptian  government.  From  the  time 
»f  the  said  purchase  until  and  at  the  time  of  the  collision  hereinafter  mentioned, 
and  thence  until  and  at  the  time  of  the  institution  of  this  suit  and  the  arrest  of 
the  said  steamship  therein,  the  Charkieh  has  always  been  and  still  is  the  property 
uf  His  Higliness  Ismail  Pacha,  the  khedive  of  Egypt,  as  reigning  sovereign  of  the 

O  See  Law  Rep.,  8  Q.  B.,.197. 
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state  of  E^jpt,  and  durin^r  all  the  time  aforesaid  has  been  and  Btill  is  a  poblic 
vessel  of  tlie  government  and  semi-sovereign  state  of  Egypt. 

4.  From  the  time  when  the  Charkieh  becioime  the  property  of  his  highneas  tlie 
khedive,  as  sovereign  prince  of  Kgjpt,  as  hereinl>efore  alleged,  the  said  sieazu- 
ship  has  been  and  still  is  a  ship  of  the  Egyptian  branch  of  the  Imperial  Ottoman 
navy,  and  is  entitled  to  carry  and  does  nse  and  carry  the  Ottoman  naval  pendant, 
and  the  Ottoman  naval  ensign,  which  are  nsed  by  all  the  ships  of  the  Egyptian 
navy,  as  distinguished  from  Egyptian  merchant  vessels. 

5.  The  Charkieh  is  officered  by  Egyptians,  with  the  exception  of  an  acting 
commander,  sailin  jr  master,  aq^  engineers,  who  are  Europeans.  The  said  Egyptian 
officers  hold  commissions  from  his  highness  the  khedive,  and  are  in  the  nava] 
service  of  the  Egyptian  government.  The  said  European  officers  are  respectively 
under  contracts  to  serve  the  Egyptian  government. 

G.  All  the  said  officers  and  crew  of  the  Charkieh  are  appointed  by  and  are 
under  the  control  of  the  defendant  under  protest,  Latif  Pacha,  as  minister  of 
marine  of  the  said  government  of  Egypt,  and  the  said  steamship  is  ordinarily  and 
was  at  the  time  of  her  said  arrest  under  the  orders  and  control  of  the  said  minister 
of  marine.  For  some  time  before  the  Charkieh  left  Egypt  for  England  as  here- 
inafter mentioned,  the  said  steamship  was  under  the  control  and  orders  of  the 
Egyptian  minister  of  the  interior,  and  was  employed  by  him  as  a  government 
packet,  carrying  the  mails  and  passengers  and  cargo,  between  Alexandria  and 
Constantinople. 

7.  In  the  month  of  September,  1871,  the  Charkieh  wag  despatched  from 
Alexandria  to  England,  fur  the  purpose  of  being  repaired,  and  the  defendant 
under  protest,  Latif  Pacha,  as  such  minister  of  marine,  issued  under  his  seal  pro- 
per credentials  as  to  her  ownership  and  the  service  upon  which  she  was  engaged. 
Tlie  said  credentials  are  contained  in  a  document  annexed  hereto. 

8.  For  the  purpose  of  lessening  the  expense  occasioned  to  the  E^gfyptian  govern- 
ment, by  sending  the  Charkieh  to  England  as  aforesaid,  certain  cargo  was  brooglit 
by  the  said  steamship  to  En^i^land.  With  the  same  object  the  said  steamship  luid, 
before  her  arrest  in  this  suit,  been  advertised  as  about  to  sail  from  Lonaonto 
Alexandria  carrying  cargo. 

62]  *9.  All  freights  and  passage  money  whatever  which  the  Charkieh  has 
earned  in  the  aforesaid  employment  as  a  packet  of  the  Egyptian  government  or 
on  her  voyage  to  England  have  been  and  are  ultimately  received  by  and  ac- 
counted for  to  the  said  minister  of  the  interior  of  Egypt,  and  form  part  of  the 
public  revenues  of  Egypt.  Any  frei$rht  earned  by  the  said  Bteam^p  on  her 
said  return  voyage  to  Alexandria  will  be  in  the  same  way  received  on  acooont  of 
the  said  minister  of  the  interior. 

10.  On  or  about  the  19th  day  of  October,  1872.  the  Charkieh,  which  had  com- 
pleted her  repairs  and  was  returning  from  a  trial  trip  of  her  machinery,  came 
into  collision  with  the  Baid  steams\iip  Batavier  in  the  river  Thames. 

11.  On  or  about  the  21st<iay  of  October,  1872,  this  cause  of  dama^pe.  No.  6200, 
was  instituted  in  this  honorable  court  on  behalf  of  the  Netherlands  Steamship 
Company,  the  owners  of  the  said  steamship  Batavier,  and  others,  against  the  said 
steamship  Charkieh.  On  the  same  day  the  Charkieh  was  arrested  by  virtne  of  a 
warrant  issued  out  of  this  honorable  court,  and  has  since  remained  and  still  re- 
mains under  such  arrest. 

And  the  solicitors  for  the  defendants  under  protest  pray  the  right  honorable 
the  judge  to  declare  that  this  honorable  court  has  no  jurisdiction  to  entertain  tbia 
suit,  and  that  the  plaintiffs  cannot  prosecute  the  same  therein,  and  that  the  said 
steamship  is  not  liable  to  the  arrest  and  process  of  this  honorable  court,  and  to 
order  the  said  ship  to  be  released  from  such  arrest,  and  to  dismiss  the  said  salt 
and  to  condemn  the  plaintiff  therein  in  the  costs  of  these  proceedings. 

The  following  is  a  copy  of  the  document  referred  to  in  the 
7th  article  of  the  petition  : 

Ministcre  dc  la  Marine  Egyptienne. 

Avis. 
Lo  bateau  a  vapcMir  Charkieh  appartenant  au  gouvernemont  kh6divie  du  port 
de  1615  t()iitio:uix,  da  la  force  de  350  chevaux  et  k  deux  mats,  part  co  jour  d'Ales- 
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andrie  pour  Londres,  sous  le  commandement  da  capitaine  Jovani  Anderlich.  par 
oTdre  de  Son  Altesse  le  kh^ive  pour  j  Stre  r6par6,  et  suivant  ordre  qui  nous  a 
et<  doon^,  nous  avertissons  le  public  du  depart  du  dit  bateau  sous  pavilion  de 
I 'Empire  Ottoman. 

Noas  prions  tons  officiers  civils  et  milltaires  de  tout  £tat  ami  ou  allie,  tons 
foDctionnaires  et  tons  autres,  qu'il  leur  appartient  de  donner  secours  et  assistance 
partoat  ou  besoin  sera,  selon  ce  qu*exi^ent  les  reglements  de  la  marine  durant  ce 
voya^  aller  et  retour  et  pendant  le  sejour  du  dit  bateau  &  Londres. 

Alexandrie,  ce  Jeudi,  20  Gamed  Arer,  1288,  ofL  14  Septembre,  1871. 

(Sign4)  Latif  Pacha, 

Ministre  de  la  Marine  £g7ptienne. 

The  plaintiffs  in  their  answer  denied  all  the  allegations  con- 
tained in  the  petition  on  protest,  with  the  exception  of  the  aver- 
ments in  the  10th  article,  and  alleged  as  follows  : 

3.  The  steamship  Charkieh  proceeded  against  in  this  cause  Is  built,  fitted,  and 
equipped  solely  for  the  purpose  of  carrying  cargo  and  passengers,  and  not  in  anr 
way  as  a  ship  of  war,  and  before  and  until  the  year  1870,  and  whilst  she  is  al- 
leged *l>7  the  defendant  to  have  belonged  to  an  Egyptian  trading  company,  [63 
she  was  used  for  tlie  purpose  of  trade  and  profit  as  a  merchant  vessel,  and  the 
nid  ship  was  from  the  time  when  she  is  alleged  by  the  defendant  to  have  been 
parchased  by  the  Egyptian  government  and  until  she  was  despatched  from 
Alexandria  in  the  month  of  September,  1871,  used  in  like  manner  by  her  owners 
whomsoever  for  the  purpose  of  trade  and  profit  as  a  merchant  vessel. 

3.  Before  the  Charkieh  was  despatched  from  Alexandria  in  the  month  of  Sep- 
tember. 1871,  for  this  country,  she  was  put  up  at  Alexandria  by  the  owners  whom- 
soever in  the  ordinary  way  as  a  general  ship  to  carry  cargo  to  London,  and  a  large 
qaantity  of  cargo  was  shipped  on  board  her  at  Alexandria  by  divers  persons,  and 
iu:eepted  by  her  master  and  owners  whomsover  for  carriage  to  London  for  freight 
to  be  paid  for  such  carriage,  and  bills  of  lading  for  such  cargo  of  an  ordinary 
mercantile  character,  containing  provisions  and  stipulations  for  the  protection  as 
well  of  the  shipowner,  as  of  the  owners  of  the  goods  were  in  the  ordinary  way 
signed  and  delivered  by  or  on  behalf  of  her  owners  whomsoever. 

1  The  Charkieh  came  to  England  with  her  said  cargo  as  and  upon  the  footing 
of  an  ordinary  merchant  vessel,  and  neither  the  master  of  the  Charkieh  nor  her 
owner  whomsoever  at  any  time  until  after  she  was  arrested  in  this  suit  claimed 
tlifttshe  should  be  treated  otherwise  than  as  an  ordinary  merchant  vessel,  and  she 
was  in  fact  treated,  and  by  her  master  and  owners  whomsoever  without  objection 
Boffered  to  be  treated,  in  all  respects  as  an  ordinary  merchant  vessel,  and  on  her 
aid  arriTal  she  received  on  board  her  British  Custom  House  ofiicers  in  the  usual 
waj  as  a  merchant  vessel,  and  was  reported  inwards  by  her  master,  and  paid 
light,  and  tonnage,  and  other  dues  in  the  ordinary  way  as  a  merchant'  vessel. 

6.  At  the  time  of  the  collision  between  the  Charkieh  and  the  Batavier  in  the 
aid  petition  mentioned,  the  Charkieh  had  been  entered  outwards  at  the  Custom 
House  in  the  ordinary  way  as  a  merchant  vessel,  to  load  cargo  for  Malta  and  Alex- 
uidna  as  a  merchant  vessel,  and  had  been  put  and  publicly  advertised  ^n  ith  the 
aathority  of  her  owners  whomsoever  as  one  of  a  regular  line  of  vessels  to  carry 
Koods  and  passengers  to  Malta  and  Alexandria.  The  exhibit  hereto  annexed 
marked  "  A  "  is  a  true  copy  of  such  advertisement.  The  Charkieh  had  on  board 
at  the  time  oi  the  said  collision  a  quantity  of  cargo  which  had  been  laden  on 
Wrd  her  for  carriage  to  Malta  or  Alexandria  on  her  said  then  proposed  voyage, 
)uid  which  was  being  used  to  ballast  her  on  her  trial  trip  in  the  said  petition 
luentioned. 

6.  The  plaintiffs  submit  that  even  if  the  Cliarkieh  was  at  the  time  of  the 
said  collision  the  property  of  the  khedive  or  the  government  of  Egypt,  yet  that 
rlie  is  subject  to  tne  jurisdiction  of  this  honorable  court,  and  liable  to  process  in 
tbip  suit, 

7.  The  plaintiffs  further  allege  and  submit  that  his  Highness  Ismail  Pacha,  the 
khedive  of  Egypt,  as  reigning  sovtreign  of  the  semi-sovereign  state  of  Egypt,  is 
not  sach  a  reigning  sovereign  as  to  entitle  him  or  the  government  of  Egypt  to 
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have  accorded  to  the  Charkieh  bj  the  comity  of  nations  or  otherwise  the  priri- 
leges  or  immanities  of  a  public  vessel  of  war  of  an  independent  aoyereig'a  or 
state  or  the  privilege  of  freedom  from  arrest  and  process  in  this  suit. 

And  the  solicitors  for  the  plaintiffs  pray  the  right  honorable  the  Jodge  to 
overrule  the  protest  of  the  defendant  to  the  jurisdiction,  with  costs. 

64]  *The  following  is  the  exhibit  referred  to  in  the  5th  article 

of  the  answer. 

"  A." 

Regular  line  of  screw-steamers  to  Malta  and  Alexandria. 
Will  be  promptly  despatched  to  follow  the  Mahalla,  the  remarkably  fine,  first- 
class  screw-steamer  Charkieh,  A 1,  for 
Malta  and  Alexandria. 
Has  excellent  accommodation  for  passengers. 
1167  tons  register.     1200  horse-power. 
John  Anderlich,  commander.    Loading  in  Mill  wall  dock. 
All  goods  received  by  special  agreement,  and  must  be  sent  alongside  at  leant 
two  clear  days  before  the  date  of  clearing,  and  must  be  distinctly  marked  with 
the  name  of  the  port  for  which  they  are  destined,  or  the  ship  will  not  be  respon- 
sible for  the  delivery  of  the  same.    Barges  will  be  unladen  as  quickly  as  pos- 


sible to  suit  the  convenience  of  stowage,  but  if  delay  occurs,  from  any  < 
whatever,  the  owners,  will  not  be  responsible  for  detention  of  craft.     En, 
nients  of  good:i  are  subject  to  there  being  room  in  the  vessel  when  they  oome 
alongside. 

For  freight  or  passage  ap])ly  to  W.  E.  Bott  and  Co.,  9,  Billlter  street;  or  to  G. 
L.  Jackson  and  Sons,  18  Billiter  street. 

Mate's  receipts  (if  any)  required  in  exchange  for  bills  of  lading,  which  must  be 
obtained  of  Cookes  and  Lloyd,  51,  Fenchurch  street. 

The  following  reply  was  filed  on  behalf  of  the  defendants: 

1.  Save  as  appears  by  the  petition  on  protest  filed  in  this  cause,  they  deny 
the  allegations  contained  in  the  paragraphs  2,  8,  4,  5  and  7  of  the  answer  of  the 
plal;i tiffs  thereto. 

2.  Referring  to  paragraph  4  of  the  said  answer,  they  say  that  after  the  arrival 
of  the  Charkieh  in  England  in  the  year  1871,  and  long  before  the  oolliaion 
between  the  Charkieh  Bnd  the  Batavier  in  the  petition  mentioned,  'application 
was  made  on  behalf  of  his  highness  the  khedlve  of  Egypt  to  the  lords  commis- 
pioners  of  the  admiralty  of  our  sovereign  lady  the  qi]^een  to  appoint  a  surveyor 
to  supervise  the  rci)airs  of  the  Charkieh  as  being  an  l^j'ptian  government  vessel 
and  not  an  ordinary  merchant  ship,  and  that  the  said  lords  commis^oners  recog- 
nising the  Chaskieh  as  a  vessel  of  the  Egyptian  government  as  aforesaid,  ap- 
pointed  such  a  survey,  and  the  repairs  of  the  Charkieh  were  efiected  nnder  his 
Bupervison. 

3.  They  submit  that  the  allegations  in  paragraphs  2,  8,  4,  and  5  of  the  said 
answer  of  the  plaintififs  in  this  suit  do  not,  if  they  are  true,  show  that  tbia 
honorable  court  has  jurisdiction  to  entertain  this  suit,  or  that  the  said  plaintifi 
can  prosecute  the  same  therein. 

A  conchision  was  then  filed  for  the  plaintiffs  denying  the 
truth  of  the  allegations  in  the  2d  article  of  the  reply,  and  main- 
taining that  the  same  were  irrevelaut  and  immaterial. 
65]  *The  cause  came  on  to  be  heard  on  the  18th  of  Marcli, 
and  the  hearing  was  continued  on  the  19th,  20th,  and  21st  of 
March. 

Butt,  Q.C.,  Coheriy  and  Gibson^  appeared  for  the  defendants  in 
support  of  the  protest. 

Milward^  Q.C.,  and  E,  C,  Clarkson,  in  opposition. 

Witnesses  were  examined  orally  before  the  court,  but  the  re- 
sult of  their  evidence  is  sufficiently  fltated  in  the  judgment. 
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Bait,  Q.C.  First :  the  international  status  of  the  khedive  of 
Egypt  is  that  of  a  sovereign,  and  for  the  purposes  of  this  case 
he  must  be  considered  as  entitled  to  all  the  rights,  privileges, 
nnd  immunities  of  a  sovereign.  The  truth  of  this  proposition 
is  not  matter  of  evidence,  but  the  court  is  bound  to  take  judicial 
notice  of  the  fact  as  it  really  exists  :  Taylor  on  Evid.,  6th  ed., 
vol.  1,  pp.  3,  30  ;  Wheaton,  Int.  Law,  Lawrence's  2d  annotated 
od.,  App.  p.  970 ;  Taylor  v.  Barclay  (*).  [Sir  Robert  Philli- 
MORE.  According  to  the  case  you  cite,  the  court  ought  to  cause 
inquiries  to  be  made  at  the  Foreign  Office.]  Yes.  It  would 
be  presumptuous  for  the  defendants  to  have  offered  any  evidence 
on  the  point.  It  cannot,  however,  be  denied  that  the  khedive 
has  been  recognized  in  the  courts  of  this  and  other  countries  as 
a  sovereign  :  Melanidis  v.  Ismail  Pacha  (C.  P.  June  6,  12,  1866 ; 
Jaly  12, 1866  ;  Jan.  16,  1867) ;  the  case  of  M.  Solon  {^) ;  Foelix, 
Traite  du  Droit  international  priv6,  1.  2,  tit.  2,  c.  2,  s.  4,  tom.  i. 
pp.  393,  394,  n.  3me  ed. 

Secondly :  Inasmuch  as  the  khedive  is  a  sovereign,  the 
rights,  privileges,  and  immunities  to  which  he  is  entitled  here 
cannot  be  less  than  those  accorded  to  a  foreign  ambassador: 
Vattel,  Law  of  Nations,  edited  by  Chitty,  Book  iv.  c.  vii.  s.  108, 
.  485  ;  Phillimore,  Int.  Law,  2d  ed.,  vol.  2,  p.  135  ;  Wheaton, 
lit.  Law,  8th  ed.,  by  Dana,  ss..  95,  98 ;  Stephen's  Blackstone, 
5th  ed.,  vol.  2,  p.  507. 

Thirdly :  It  is  clear  from  authorities  and  from  decided  cases 
that  no  court  in  this  country  could  have  touched  the  Charkieh 
if  she  had  belonged  to  a  foreign  ambassador,  for  an  ambassador 
is  by  the  law  of  nations  free  from  any  suit  in  the  country  to 
which  he  is  accredited,  and  his  goods  are  not  liable  to  arrest : 
MagdaUna  Steam  *  Navigation  Co.  v.  Martin  (') ;  Grotius,  De  [t>6 
jure  belli  et  pacis,  lib.  ii.  c.  18,  s.  iv.  5 ;  Omnis  coactio  a  legajo 
ttbesse  debet :  Grotius.  De  jure  belli  et  pacis,  lib  ii.  c.  18,  s.  ix. 
1;  Foelix,  Trait6  du  Droit  international  priv6, 1.  2;  tit.  2,  c.  2, 
8.  4,  tom.  i.  p.  392, 3me  ed.  Indeed,  an  analogous  privilege  has 
always  been  granted  to  foreign  sovereigns  in  this  country :  The 
Duke  of  Brunswick  v.  The  King  of  Hanover  (*) ;  Wadsworth  v.  The 
Queen  of  Spain  (*);  De  Haber  v.  The  Queen  of  Pottugal  (•); 
Wheaton,  Int.  Law,  Lawrence's  2d  annotated  ed.,  p.  199,  n. 

Fourthly :  The  privilege  of  exemption  from  process  which 
undoubtedly  attaches  to  the  character  of  a  foreign  ambassador, 
and  therefore  to  that  of  a  foreign  sovereign,  is  not  lost  by  reason 
of  his  trading :  BarbuiCs  Case  (^) ;  Magdalcna  Steam  Jyavigation 

0)  2  Sim.,  213.  (*)  6  Beav..  1 ;  2  H.  L.  C.  1. 

(')  PbiUimore's  Int.  Law,  2d  ed.,  vol.  (»)  17  Q.  B..  171 ;  20  L.  J.  (Q.B.),  488. 

2. 138. 139  (appendix).  616.  (•)  17  Q.  B.,  196  ;  20  L.  J.  (Q.B.),  495. 

0  2  E.  &  E.,  94 ;  28  L.  J.  (Q  B.),  310.  C)  Cases  tempore  Talbot,  281. 
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Co.  V.  Martin  (*) ;   Taylor  v.  Best  (*).    It  is  certainly  not  lost 
where,  as  in  the  present  case,  the  trading,  if  it  exists  at  all,  is 
merely  incidental.     [Sir  Robert  Phillimorb  referred  to  the 
case  of  The  Emperor  af^  Brazil  v.  Robinson  {^)].    As  to  this  point, 
the  statute  7  Anne,  c.  12,  which  is  merely  declaratory  of  the 
law  of  nations,  is  in  point.     By  that  statute  the  immunity  of 
ambassadors  engaged  in  trade  is  recognized,  and  the  only  limi- 
tation of  their  privileges  is  contained  in  the  5th  section,  which 
enacts  that  the  servant  of  an  ambassador  by  trading  may  lose 
his  privilege.     That  this  section  only  relates  to  domestic  ser- 
vants is  clear  from  decided  cases  :  BarbuiCs  Case  (*);   TYiquet  w 
Bath  (*) ;  Heathfield  v.  Chilton  (•) ;   Taylor  v.  Best  (^ ;  Magdalena 
Steam  Navigation  Co.  v.  Martin  (*).    [Sir  Robert  Phillimore. 
Vattel  and  Martens  distinctly  lay  down  the  proposition  that  if 
an  ambassador  acts  as  a  merchant  the  goods  which  he  employs 
in  trade  may  be  seized.] 

Cohen  followed  on  the  same  side.     Fifthly :  the  circumstance 
that  the  present  suit  is  a  proceeding  in  rem  to  enforce  a  damage 
lien  cannot  operate  to  give  the  court  any  jurisdiction  which  it 
would  not  otherwise  possess.     It  is  a  general  principle  of  inter- 
67]  *national  law  that  no  proceeding  in  anj*  court  here,  whether 
it  be  in  personam  or  in  rem^  can  be  maintained  against  a  foreign 
sovereign  for  any  delict  or  tort  committed  by  himself  or  liis 
servants,  and  to  this  proposition  there  is  one  exception,  nameFy, 
that  where  there  is  a  lien  on  the  property  of  a  foreign  sovereign 
in  this  country,  and  the  property  is  in  the  possession  of  an  Eng- 
glish  subject,  then  for  certain  reasons  and  certain  purposes 
distinct  from  those  involved  in  the  present  case,  a  restraint  may 
be  placed  on  the  property  in  the  hands  of  such  third  party; 
Gladstone  v.  Musurus  Bey  (^ ;  Munden  v.  The  Duke  of  Bruns- 
wick (®)  Notes  to  Mostyn  v.  Fabrigas ;  Smith's  Leading  Gases, 
vol.  i.  6th  ed.  623  ;  Gladstone  v.  The  Ottoman  Bank  (•) ;  Smith  v. 
Weguelin  ('^J ;  United  States  v.  Wilder  (") ;  Larivibre  v.  Morgan.{^) 
This  exception,  however,  is  the  only  one,  and  it  has  never  been 
held  that  the  property  of  a  foreign  sovereign,  whilst  it  is  in  the 
possession  of  himself  or  his  servants,  is  liable  to  arrest.    **  The 
practice  of  the  English  courts,  b#th  of  equity  and  cbmmon  law, 
in  this  country  has  been  in  favor  of  the  privileged  exemption  of 
sovereigns  in  all  matters  of  private  contract"  :  Phillimore  Int. 
Law,  2d  ed.,  vol.  2,  p.  135.     On  general  principles,  from  the 
reason  of  the  thing,  sovereigns  must  be  held  exempt  equally  in 

(')  2  E  &  E.,  94;  28  L.  J.  (Q.B.),  310.  (»)  1  H.  &  M.,  495 ;  82  L.  J.  (Ch.),  155. 

(•)  14  C.  B.,  487 ;  23  L.  J.  (C.  P.),  89.  (")  10  Q.  B..  056 ;  16  L.  J.  (Q.  B.).  30a 

(•)  5  DowL,  622.  (•)  1  H.  &  M.,  605 ;  32  L.  J.  (Ch),  238. 

(«)  Cases  tempore  Talbot,  281.  (»*)  Law  Rep.  8  Eq.,  19a 
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cases  of  crimes,  /ort?,  and  delicls :  PhiUimore  Int.  Law,  vol.  2,  2d 
cd.,  p.  132 :  Briggs  v.  The  Lighi  Boais.{^)    That  foreign  sove- 
reisrns  are  so  exempt  from  liabtity  is  obvious  from  tne  very 
definition   of  the  word   law.     Can   one   sovereio^n   command 
another?  If  a  crime  or   tort  is  committed  here  by   a  foreign 
sovereign  the  courts  of  this  country  cannot  exercise  jurisdiction. 
It  most  be  remembered  that  the  distinction  now  drawn  between 
triraes  and  torts  was  not  formerly  regarded,  and  former  writers 
on  international  law,  in  holding  that  a  sovereign  prince  was  not 
liable  to  answer  for  crimes  committed  by  himself  or  his  ser- 
vants, were  in  fi\ct  maintaining  the  position  that  a  sovereign 
was  not  liable  to  any  foreign  jurisdiction.     The  Charkieh  is  a 
public  vessel  of  the  government  of  Egypt;  and  *admitting  [68 
that  she  was  incidentally  trading,  she  is  none  the  less  entitled 
to  immunity  from  arrest:  Ortolan,  Kfegles  Internationales   et 
Diplomatic  de  la  Mer,  4me.  ed.,  tom.  i.  pp.  180 — 185  ;  Briggs  v. 
The  LiglU  Boots  (*) ;  Wheaton,  Int.  Law,  Lawrence's  2d  anno- 
tated ed.,  p.  201.    From  these  considerations,  it  is  clear,  that 
assnmine  that  no  action  in  personam  could  be  brought  against 
\l»e  kheaive  to  recover  for  damage  done  by  the  Charkieh  when 
ill  the  possession  of  his  servants,  no  proceeding  in  rem  against 
that  vessel  can  be  maintained  in  this  court,  for  the  only  object 
of  the  maritime  lieu  conferred  by  damage  is  to  give  a  security 
for  the  enforcement  of  an  obligation,  and  it  has  been  shown 
that  no  personal  obligation  binding  a  foreign  sovereign  can  be 
enforced  in  this  country  :   The  Bokl  Buccleugh  (^) ;   I'he  Druid  (^) ; 
The  Thetis  {*) ;   T/ie  HaUey  (») ;   The  SapphoA^ 

Milioard,  Q.  C,  for  the  owners  of  the  Batavier.  Assuming 
the  khedive  to  be  a  sovereign,  the  decision  in  the  present  case 
mainly  depends  on  the  answer  to  the  question,  was  the  Charkieh 
engaged  in  trade  ?  If  she  was,  and  was  received  into  this  coun- 
try as  a  trader,  of  which  fact  there  is  abundant  evidence,  no 
reason  has  been  given  why  the  jurisdiction  of  this  court  over 
her  should  be  ousted.  It  cannot  surely  be  contended  that  the 
khedive  would  not  be  held  liable  to  pay  for  salvage  services  ren- 
dered to  her,  or  to  an  action  brought  to  recover  damage  done 
to  the  cargo  on  board  her.  ITone  of  the  cases  relied  on  by  the 
other  side  are  in  point.  Here  the  khedive  has  held  himself  out 
SIS  a  trader,  and  waived  and  renounced  whatever  privileges  ho 
might  otherwise  be  entitled  to.  The  true  distinction  to  be 
drawn  from  all  the  authorities  is,  that  the  property  of  an  am- 
bassador belonging  to  him  in  the  capacity  of  an  ambassador  is 

0  11  Allen,  Massachusetts  Bep.,  157,  (•)  Law  Rep.,  2  A.  &  E.,  8 ;  Law  Rep. 

m>  2  P.  C,  193. 

(')  7  Moo.  P.  C.  C,  267.  (•)  Law  Rep.  3  A.  &  K,  142 ;  Law  Rep. 

(')  I'W.  Rob.,  391.  8  P.  C,  690. 
0  3  Maritime  Law  Coses,  357. 


408  ADMIRALTY  AND  ECCLESIASTICAL  COURTS.  [L.  R 


1873  The  Charkieh. 


privileged  from  arrest ;  but  if  he  ^eals  as  a  merchant  he  cannot 
claim  immunity  for  the  property  he  employs  in  trade  :  Vattel, 
Law  of  Nations,  Book  iv.  c.  viii.  s.  114 ;  Eluber,  Droit  des  ^ens 
nioderne  de  TEurope,  s.  210;  Martens,  Precis  du  Droit  des 
69]  gens  moderne  de  TEurope,  s.  217;  *Phillimore,  Int.  Law, 
.  2(1  ed.,  vol.  2,  p.  215 ;  Bynkershoek,  De  foro  legatorum,  cap. 
xiv.,  Opera  Omnia,  vol.  ii,  p.  165 ;  ed.  1767 ;   W  heaton,  lut 
Law,  Lawrence's  2d  annotated  ed.,  pp.  192,  199.     The  statute 
of  A.nne  does  not  carry  the  case  any  further,  for  it  only  declares 
that  the  person  of  an  ambassador  and  his  goods  qua  ambassador 
shall  not  be  seized  ;  indeed,  it  is  expressly  said,  in  the  judgment 
of  the  court  in  Taylor  v.  Best  ('),  that  in  many  cases  a  proceed- 
ing in  rem  against  the  property  of  an  ambassador  may  proceed, 
and  articles  which  are  unconnected  with  his  personal  comfort 
and  dignity  may  be  taken.     Can  it,  however,  be  said  that  the 
khedive  is  entitled  to  the  privileges  of  an  ambassador?    The 
khedive  is  not  a  sovereign  prince.     The  case  of  M.  Solan  (*)  is 
no  authority  to  show  that  Egypt  was  recognized  in  the  French 
courts  as  a  sovereign  state ;  and  a  consideration  of  the  conven- 
tion of  July,  1840,  by  which  Egypt  was  constituted  a  province 
under  Mehemet  Ali  (Hertslet's  Treaties,  vol.  v,  p.  544),  and  sub- 
sequent events  lead  to  the  conclusion  that  the  khedive  is  not  a 
sovereign  prince :  Wheaton,  Int.  Law,  Lawrence's  2d  annotated 
edition,  p.  66 ;  Phillimore  Int.  Law,  2d  ed.,  vol.  1,  p.  129. 

But  however  high  the  privileges  of  the  khedive  may  be,  he  is 
answerable  as  a  private  person  for  any  act  done  here  other  than 
in  his  public  capacity  :  The  Dufce  of  Brunsioick  v.  The  King  of 
Hanover  (') :  Ortolan,  Regies  Internationales  et  Diplomatie  do 
la  Mer,  4me.  ed.  tom.  i.  p.  404 ;  Vattel,  Law  of  Nations,  Book 
iv.  c.  viii.  8.  114 ;  Chitty's  ed.,  p.  492 :  Briggs  v.  The  L^ghi 
Ships  (*),  And  even  assuming  that,  by  the  comity  of  nations,  a 
public  war  vessel  belonging  to  him  would  be  privileged  from 
arrest,  the  exemption  would  not  necessarily  extend  to  other 
vessels,  though  they  might  be  employed  by  him  on  the  business 
of  his  government :  The  Schooner  'Exchange  v.  McFaddon  (*) ; 
The  Santissima'  Trinidad  (*) ;  Vattel,  Law  of  Nations,  a.  118 ; 
Clarke  v.  New  Jersey  Steam  Navigation  Company  (^).  That  such 
a  distinction  does  exist  is  shown  by  the  treaties  that  have  from 
time  to  time  been  entered  into  between  England  and  other  na- 
70J  tions  for  the  purpose  of  securing  to  mail  *packet8  the  pri- 
vileges of  vessels  of  war  (").    It  is  also  apparent  that  the  contrast 

0)  14  C.  B.,  487 ;  23  L.  J.  (C.P ),  89.  O  7  Crancli,  U.  S.  Supreme  Court 

(•)  PhUl.  Int.  Law,  3d  ed.,  voL  2,  ap-  Rep.,  116. 

pendix.  6l6.  O  7  Wheaton,  283. 

(»)  8  Beav..  1 ;  2  H.  L.  C,  1.  (*)  I  Story,  531. 

(*)  11  Allen,  Massachusetts  Rep.,  157,  (*;  Treaty  between  Belf^ium  and  En 
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between  an  armed  national  vessel  and  a  government  ship  en- 
gaged in  trade  was  present  to  the  minds  of  the  judges  before 
whom  the  cases  of  The  Prins  Frederick  Q  and  The  Schooner  Ex- 
change V.  McFaddon  (*)  were  brought. 
[Sir  Robert  Phillimorb  referred  to  the  case  of  The  Swift  (*).] 
lE.  G.  Clarkson  followed  on  the  same  side.     The  defendants 
rely  on  two  contentions :  first,  they  say  that  the  khedive  of 
Egypt  is  an  independent  sovereign  ;  secondly,  that  if  he  is  an 
independent  sovereign,  the  Charkieh,  as  a  vessel  owned  by  him, 
must  be  held  to  be  exempt  from  suit  in  this  court.    Both  these 
propositions  can  be  controverted.     It  is  admitted  that  the  khe- 
dive of  Egypt  is  without  many  of  the  powers  and  rights  usually 
possessed  by  sovereigns ;  that  he  has  no  power  to  send  ambas- 
sadors, no  power  to  make  war ;  a  consul  of  a  foreign  nation  sent 
to  reside  in  Egypt  obtains  his  exequatur  from  the  Porte,  and 
without  the  sanction  of  the  Porte  no  politicaltreaty  can  be  en- 
tered into  by  Egypt  (Twiss,  Law  of  Nations,  vol.  1,  s.  66,  p.  94). 
The  khedive  has,  moreover,  failed  to  show  that,  for  acts  done 
out  of  Egypt  in  other  parts  of  the  dominion  of  the  sultan,  ho 
would  not  be  amenable  to  the  jurisdiction  of  the  courts  at  Con-- 
stantinople;  and  if  he  were  amenable  to  justice  there,  surely  he 
is  amenable  to  justice  here  :  JPenn  v.  Lord  Baltimore  (*).     The 
defendants  have  treated  the  position  of  a  foreign  sovereign  in 
this  country  as  analogous  to  the  position  of  an  ambassador,  but 
their  positions  are  not  analogous  :  Woolsey,  Int.  Law,  ss.  92b, 
92e.    The  privilege  of  an  ambassador  is  the  privilege  of  the 
sovereign  bywhom  he  is  sent,  and  cannot  be  waived :  Duke  of 
MonteUcmo  v.  Christin  (*) ;  The  Emperor  of  Brazil  v.  Robinson  (•). 
But  a  foreign  sovereign  can  waive  any  rights  or  privileges  at- 
taching to  his  character.     Phillimore  Int.  Law,  2d  ed.  vol.  ii,  p. 
181.    He  can  lay  down  the  prince  and  put  on  the  private  man 
at  pleasure :  Wheaton  Int.  Law,  s.  101, 8th  ed.  *by  Dana,  p.  [71 
161 ;  and  if  he  elects  to  come  to  this  country  as  a  trader  or 
send  a  vessel  to  trade  here,  he  cannot  claim  the  privileges  and 
immunities  which  the  comity  of  nations  would  otherwise  accord 
to  bim  in  his  character  of  a  sovereign  :  Twiss,  Law  of  Nations, 
vol.  1,  s.  205,  pp.  813,  814.    If  this  contention  is  right,  and  a 
foreign  sovereign  can  contract  himself  out  of  the  privileges  of 
his  sovereignty,  it  is  abundantly  clear  that,  even  assuming  that 
the  khedive  of  Egypt  is  an  independent  sovereign,  all  privileges 
of  immunity  have  been  waived  with  reference  to  this  vessel. 

p.  81 ;   Belgium  and  England,  1844 ;       (*)  1  Dods.,  820. 
Herstlet's  Treaties,  vol.  7,  p.  88 ;  France        (*)  White  and  Tudor's  Leading  Cases 
wd  England,  1856 ;  Herstlet's  Treaties,    in  Equitr,  4th  ed.,  vol.  2,  p.  923. 
▼oL  10.  p.  108.  (*)  5  M.  &  S.,  503. 

(>)2Dod8..451.  (•)  5  Dowl.,  523. 
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Ill  fact,  the  Charkieh  came  here  on  the  footing  of  an  ordinary 
merchant  vessel,  and  one  of  the  implied  terms  on  which  she 
was  received  into  this  country  as  a  trader  was,  that  she  should 
conform  to  English  law  and  be  amenable  to  the  jurisdiction  of 
our  courts. 

Buitj  in  reply.  Cur.  ode.  vulL 

May  7.  Sir  Robert  Phillimore.  This  is  a  cause  instituted 
on  behalf  of  the  Netherlands  Steamship  Company,  the  owners 
of  the  steamship  Batavier,  and  on  behalf  of  the  master,  crew, 
and  passengers  thereof,  against  the  screw  steamship  Charkieh 
and  her  freight,  for  damages  arising  out  of  a  collision  between 
the  Batavier  and  the  Charkieh  in  the  river  Thames,  on  the  19th 
of  October,  1872.  The  cause  was  instituted  and  the  Charkieh 
was  arrested  by  a  warrant  from  this  court  on  the  21st  of  Oc- 
tober. No  appearance  was  at  that  time  entered  on  behalf  of 
the  owners  of  the  Charkieh,  but  in  the  month  of  November 
an  application  was  made  on  behalf  of  his  Highness  Ismail 
Pacha,  khedive  of  Egypt,  to  the  Court  of  Queen's  Bench  for 
a  prohibition  to  restrain  this  court  from  proceeding  further 
in  the  suit,  and  a  rule  nisi  was  granted,  which  rule  was,  after 
argument,  on  the  23d  of  January,  1873,  discharged.  (*) 

It  appears  from  the  report  that  the  Court  of  Queen's  Bench 
expressed  no  opinion  upon  the  question  which  it  was  sought 
to  raise  on  the  application  for  a  prohibition,  deciding  only 
that  the  question  was  onje  upon  which  this  court  was  specially 
qualified  to  adjudicate.  Since  this  decision  an  appearance 
72]  has  been  entered  *under  protest  for  his  Highness  Ismail 
Pacha,  the  khedive  of  Egypt,  the  owner  of  the  Charkieh,  and 
Admiral  Latif  Pacha,  minister  of  marine  of  the  government 
of  Egypt.  The  pleadings  oh  protest  have  been  filed;  they 
consist  of  a  petition  on  behalf  of  his  highness  the  khedive, 
an  answer  on  behalf  of  the  owners  of  the  Batavier,  a  reply, 
and  a  conclusion.  The  petition  concludes  with  a  prayer  to 
this  court  —  [his  lordship  here  read  the  prayer  of  the  petition.] 

The  principal  averments  of  fact  and  law  in  the  petition  are 
the  following :  That  the  Charkieh  is  the  property  of  his  High- 
ness Ismail  racha,  the  khedive  of  Egypt,  as  reigning  sovereign 
of  the  state  of  Egypt,  and  is  a  public  vessel  of  the  government 
and  semi-sovereign  state  of  Egypt. 

In  support  of  this  proposition  certain  matters  of  fact  co?i- 
nected  with  the  history  of  this  vessel  are  set  forth  in  the  suc- 
ceeding articles.  It  is  alleged  that  "  from  the  time  when  the 
Charkieh  became  the  property  of  his  highness  the  khedive,  as 
sovereign  prince  of  Egypt,"  she  has  been  *'  a  ship  of  theEg}'p- 
tiau  branch  of  the  imperial  Ottoman  navy,"  entitled  to  carry 

0)  Law  Rop.,  Q.  B.,  1D7, 
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and  carrying  "  the  Ottoman  naval  pendant  and  the  Ottoman 
naval  ensign,  which  are  used  by  all  the  ships  of  the  Ea^yptian 
navy  as  distin^ished  from  Egyptian  merchant  vessels."     This 
designation,  "Egyptian  navy,"  appears  to  me,  for  reasons  here- 
after to  be  statea,  inaccurate.    It  is  further  alleged  that  the 
Charkieh  is  officered  by  Egyptian  officers  holding  commissions 
from  the  khedive  "  in  the  naval  service  of  the  Egyptian  go- 
vernment ;"  that  the  officers  and  crew  are  appointed  by  the  min- 
ister of  marine  of  thegovernment  of  Egypt,  and  the  ship  was 
nnder  his  control  at  the  time  of  her  arrest.     That  some  time 
before  she  left  Es^ypt  for  England  she  was  "  under  the  control 
and  orders  of  the  Egyptian  minister  of  the  interior,  and  was  em- 
ployed by  him  as  a  government  packet,  carrying  the  mails,  and 
passengers,  and  cargo  between  Alexandria  and  Constantinople." 
That  in  September,  1871,  she  was  sent  to  England  to  be  repair- 
ed, with  proper  credentials.    That  for  the  purpose  of  lessening 
expense  she  brought  cargo  to  England,  and,  at  the  time  of  her 
arrest,   was  advertised   to  carry  cargo   back  to  Alexandria. 
That  all  freights  and  passage   money  earned  by  her  were 
received  and  accounted  for  uy  the  Egyptian  minister  of  the 
interior  as  part  of  the  public  revenues  of  Egypt.    That  she  had 
♦completed  her  repairs  and  was  returning  from  a  trial  trip  [73 
when  the  collision  happened ;  and  I  may  observe  here  that  she 
had  a  small  portion  of  the  cargo  which  she  was  to  carry  to 
Alexandria  then  on  board. 

The  answer,  in  substance,  sets  up  that  the  Charkieh  came  to 
England  on  the  footing  of  an  ordinary  merchant  vessel,  and  was 
80  treated  without  objection  in  all  respects  by  the  proper  public 
authorities  of  England.  That  she  was  regularly  advertised  as 
a  merchant  vessel  when  about  to  leave  Alexandria  for  England, 
and  when  again  about  to  return,  on  the  former  occasion  carry- 
ing cargo  on  the  terms  of  ordinary  bills  of  lading.  It  appears 
from  the  evidence  that  she  was  chartered  to  an  English  subject 
for  the  voyage  to  Alexandria. 

The  answer  further  submits  that  the  khedive  "  is  not  such  a 
reigning  sovereign  as  to  entitle  him  or  thegovernment  of  Egypt 
to  have  accorded  to  the  Charkieh  by  the  comity  of  nations  or 
otherwise  the  privileges  or  immunities  of  a  public  vessel  of  war 
of  an  independent  sovereign  or  state,  or  the  privilege  of  free- 
dom from  arrest  and  process  in  this  suit." 

Not  much  oral  evidence  has  been  given  in  this  cause.  The 
first  witness  had  the  rank  of  a  pacha,  and  held  a  commission, 
as  rear  admiral,  granted  by  the  Porte.  He  had  been  sent  to 
England  by  the  khedive  to  superintend  the  repairs  of  this 
vessel.  I  collected  from  him  that  there  is  at  present  a  fleet  of 
six  or  seven  vessels  belonging  to  the  khedive,  all  engaged  in 
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ordinary  commerce, "  taking"  (to  use  the  words  of  the  witness) 
the  "  cargo,  specie,  passengers,  everything,"  and  all  employed  in 
same  service  as  mail  vessels  between  Alexandria  and  Constan- 
tinople. It  appears  that  the  same  vessels  belonged  before  to  a 
private  merchant  company,  and  were  sold  to  the  khedive. 

The  Charkieh  carried  the  flag  of  the  imperial  Ottoman  navy. 
It  appears  that  there  is  a  flag  used  for  Egyptian  merchant  ves- 
sels, but  no  flag  of  the  Egyptian  navy,  as  pleaded.  A  person 
of  the  name  of  Andcrlich  is  acting  commander,  with  no  naral 
rank,  and  not  a  subject  of  the  khedive.  The  khedive  appoints 
to  no  higher  rank  than  that  erf  colonel  in  the  army,  the  sultan 
appointing  all  higher  officers,  and  similarly  in  the  navy. 

Mr.  Jackson  (Jeposed  that  his  firm  acted  as  brokers  for  the 
74]  *Charkieh  ;  that  he  chartered  the  Charkieh  back  to  Alex- 
dria,  and  caused  handbills  to  be  printed,  of  which  the  following 
is  a  specimen  :  [his  lordship  here  read  the  advertisement  an- 
nexed to  the  answer.]  He  said  that  the  Charkieh  on  her  arrival 
here  was  entered  by  him  at  the  custom  house  like  an  ordinary 
merchant  vessel ;  that  he  stated  that,  as  the  ship  belonged  to 
the  khedive,  he  had  no  register  to  produce  and  the  excuse  was 
admitted,  that  he  paid  light,  pilotage,  and  tonnage  dues. 

O'Connor,  a  custom  house  oflicer,  was  examined.  He  boarded 
the  Charkieh  at  Gravesend,  and  went  up  with  her  to  the  dock?, 
where  he  left  her  in  charge  of  the  custom  house  authorities. 
From  these  averments  in  the  pleadings,  and  these  facts  in  the 
evidence,  the  following  questions  arise:  1.  Is  the  internatioual 
status  of  the  khedive  that  of  sovereign  prince  of  Egj'pt  ?  2.  Is 
he  entitled  by  virtue  of  that  status  to  claim  the  exemption  of  this 
ship  from  the  jurisdiction  of  this  court  ?  3.  If  he  be  entitled  to 
this  privilege,  has  he  waived  or  forfeited  it? 

I  proceed  to  consider  these  questions  in  their  order,  and  first, 
as  to  the  international  status  of  his  highness  the  khedive.  Very 
scanty  evidence  as  to  this  status  of  the  khedive  was  produced 
before  me  at  the  hearing  of  the  case.  I  was  told  by  the  counsel 
for  his  highness  that  it  was  considered  improper  to  offer  evi- 
dence upon  this  subject,  that  it  was  my  duty  to  take  official 
cognisance  of  that  status,  and  to  obtain,  by  reference  to  the 
foreign  office,  any  information  which  I  might  think  necessary. 
Whether  this  was,  or  was  not,  the  right  course  on  the  part  of 
counsel  to  adopt,  I  do  not  now  stop  to  inquire.  I  have  en- 
deavored to  inwrm  myself,  and  have  had  recourse  to  the  fol- 
lowing sources  of  knowledge  : 

1.  The  general  history  of  the  government  of  Egypt.  2.  The 
firmans  which  contain  the  public  law  of  the  Ottoman  empire 
on  this  subject.  8.  The  European  treaties,  which  concern  the 
relations  between  Egypt  and  the  Porte.  4,  The  answer  which  the 
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foreign   officer  has  furnished  to  an  inquiry  which  I  thought 
it  my  duty  to  make. 

In  the  first  place,  some  reference  to  the  past  as  well  as  to  the 
♦present  political  history  of  Egypt  seems  necessary  in  order  [75 
to  ascertain  whether,  at  any  time  since  the  Mohammedan  con- 
quest, that  country  has  possessed  the  character  of  an  independ- 
ent state ;  hecause  in  weighing  the  efiect  of  doubtful  facts  and 
circumstances  arising  out  of  the  viscissitudes  of  national  life,  it 
might  fairly  be  considered  that  such  a  character  once  possessed 
might  more  easily  revert,  than,. having  had  no  previous  exist- 
ence, be  for  the  first  time  created. 

The  conquest  of  Egypt  was  effected  by  Amer,  the  general  of 
the  caliphs,  in  638  A.D.,  and  from  the  death  of  Caliph  Omar,  in 
644  A-D.,  it  continued  to  be  a  provinceof  the  Arab  empire  under 
a  governor  appointed  by  the  caliphs.  This  nominal  subordina- 
tion to  the  caliphs  appears  to  have  continued  while  the  govern- 
ment de  facto  was  in  the  hands  of  various  dynasties,  who  reigned 
nnder  the  title  of  soldan  or  sultan  of  Egypt.  The  last  sultan  of 
the  Memlook  dynasty  of  Egypt,  which  had  been  established 
about  1250  A.D.,  was  overthrown  in  1517  A.D.,  by  Selim,  I,  the 
Ottoman  sultan  of  Constantinople. 

About  this  time  the  last  of  the  caliphs  in  Egypt  died ;  the 
caliphate  of  Egypt  came- to  an  end,  and  the  title  of  caliph  was 
thenceforward  assumed  by  the  sultan  of  Constantinople.     Al- 
though Selim  I  abolished  the  dynasty  of  the  Memlooks,  ho 
preserved  an  aristocracy  of  that  race  under  the  authority  of  the 
viceroy,  nominated  by  the  Porte  and  designated  pacha  of  Egypt. 
By  this  new  constitution,  24  beys  were  created;  and  the  ob- 
ligation was  imposed  of  sending  tribute  to  Constantinople,  and 
of  furnishing  12,000  men  in  time  of  war.     This  quasi  republic, 
composed  of  a  Memlook  aristocracy,  was  not  wholly  abolished 
till  after  the  period  of  the  French  invasion  at  the  close  of  the 
last  century.    During  this  interval,  however,  successful  chief- 
tains continually  revolted  from  the  Porte,  and  the  more  power- 
ful of  the  beys  exercised  absolute  dominion  over  the  country. 
Ill  1747  A.D.,  Ibrahim  Kehia  seized  upon  the  supreme  authority 
and  declared  the  independency  of  Egypt.     In  1758  A.D.,  Ali 
Bey,  not  the  least  remarkable  of  those  warriors  who  rose  to  the 
surface  in  these  troubled  times,  possessed  himself  of  the  govern- 
ment of  Egypt,  and  ruled  over  that  country  some  time,  with  an 
iH)pearance  of  deference  to  and  a  recognition  in  the  abstract  of 
the  sovereignity  of  the  Porte,  *up  to  the  period  of  1774  [76 
A]).,  when  his  eventful  career  was  ended.    In  1798  A.D.,  the 
invasion  of  Egypt  by  Buonaparte  took  place  under  the  pretext 
of  delivering  Egypt  from  the  Memlooks.    In  1801  A.I>.,  the 
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victories  of  England  once  more  restored  Egj'pt  to  the  domiuion 
of  the  Porte. 

In  1806  A.D.,  an  important  epoch  begins.    In  that  year  Mo- 
hammed Ali  obtained  from  the  sultan  a  legal  nomination  to  the 
pachalic  of  Egypt,  the  actual  authority  of  which  he  was  already 
exercising.     After  the  departure  of  the  En&^lish  from  Alexandria 
and  the  massacre  of  the  Memlook  beys,  Mohammed  took  the 
command  of  forces  previously  sent  by  him  into  Arabia,  to  sub- 
diie  the  sect  of  the  Wahabees.     During  the  interval  between 
this  period  and  1831  A.D.,  he  possessed  an  army  of  60,000  men 
and  a  considerable  navy,  established  a  de  facto  empire  from  Se- 
naar  and  Kadofan  over  all  Syria  to  Adana,  a  part  of  Cilicia  at 
the  foot  of  Mount  Taurus,  and  ruled  over  the  island  of  Candia. 
The  Porte,  struggling  with  the  rebellion  of  the  pacha  of  Janina, 
not  subdued  till  1822  A.D.,  and  the  uprising  of  the  Greeks, 
whose  liberties  were  established  by  the  battle  of  Navarino  in 
1827  A.D.,  opposed  a  fitful,  underhand,  and  feeble  opposition 
to  the  continued  practical  aggression,  however  disguised  in 
language,  of  its  great  subject. 

Between  the  battle  of  Navarino  (1827  A.D.)  and  the  treaty, 
presently  to  be  mentioned,  of  1883  A.D.,  an  important  portion 
of  Egyptian  history  intervenes,  having  a  more  immediate  and 
direct  bearing  upon  the  question  of  public  and  international 
law  which  I  am  called  upon  to  decide.  Mohammed  Ali,  on 
being  refused  the  pachalic  of  Acre  by  the  Porte,  found  various 
pretexts  for  the  invasion  of  Syria,  on  the  actual  possession  of 
which,  it  was  manifest,  the  supremacy  of  the  Porte  or  of  the 
khedive  of  E^pt  would  depend. 

In  1831  A.D.,  the  Egyptian  army  and  Ibrahim  Pacha  passed 
the  frontier.  As  soon  as  the  Porte  was  apprised  of  this  event, 
an  order  was  immediately  dispatched  to  Mohammed  Ali  to  re- 
call his  troops.  To  these  and  further  orders  he  turned  a  deaf 
ear.  An  official  declaration  of  war  against  him,  preceded  by  a 
religious  anathema  or  public  declaration  that  he  and  his  sons- 
were  rebels,  and  out  of  the  pale  of  Mussulman  law,  did  not  stop 
his  course. 

In  May,  1832,  Acre  was  captured  by  his  troops.  Not  long 
77]  afterwards  *all  Syria  was  conquered  for  him  by  Ibrahim, 
his  general  and  son.  The  armies  of  the  Porte  were  routed  and 
destroyed,  and  the  advance  of  the  conqueror  upon  Constantino- 
ple was  only  prevented  by  the  intervention  of  the  ^reat  Euro- 
pean powers.  ITevertheless,  by  a  kind  of  convention  usually 
called  the  treaty  of  Kutaieh  (^),  between  the  sultan  and  Moham- 
med, the  latter  obtained  a  great  addition  of  power  and  territory; 
for  he  retained  possession  of  Syria  and  the  passes  of  Mouat 

0)  See  Testa,  HecueU  des  Traites  de  la  Porte  Ottomane,  t.  ii,  851 
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Taarns  or  the  district  of  Adana.  He  undertook  indeed  to  pay 
tribute  for  Syria,  as  well  as  Egypt ;  but,  with  his  army  and  navy 
untouched,  and  with  these  possessions,  the  pacha  of  Egypt  was 
iillowcd  to  remain,  in  fact,  more  powerful  ttian  his  nominal 
master  at  Constantinople. 

Here  I  will  pause  a  moment  to  consider  the  law  applicable  to 
the  facts  as  now  stated.     "What  were  the  relations  at  this  epoch 
iixisting  between  the  khedive  and  the  Porte,  and  what  was  the 
nature  and  character  of  the  authority  of  the  former,  so  far  as 
foreign  states  are  connected  with  these  considerations  ?    Did  they 
entitle  the  khedive  to  the  privilege  of  the  sovereign  of  an  inde- 
pendent state?    These  are  questions  which  must  be  answered, 
Vike  all   othere  appertaining  to  international   jurisprudence, 
by  a  reference  to  usage,  authority,  and  the  reason  of  the  thing. 
Many  accredited  writers  and  jurists  have  drawn  a  distinction, 
which  seems  not  to  have  escaped  the  framer  of  the  khedive's 
petition  on  protest  now  before  me — between  a  sovereignty  abso- 
lute and  pure,  and  that  less  complete  and  perfect  dominion  to 
which  the  name  of  half-sovereign ity  {demUsouverain)  has  been 
given.     I  am  inclined  to  think  that  the  sovereign  of  a  state  in 
the  latter  category  may  be  entitled  to  require  from  foreign  states 
tlie  consideration  and  privileges  which  are  unquestionably  inci- 
dent to  the  sovereign  of  a  state  who  is  in  the  former  category. 
There  are  also  certain  acts  of  feudal  homage,  or,  as  jurists  say, 
servitaies  juris  gentium^  which  do  not  disentitle  the  state  obliged 
to  them  to  an  international  existence  as  a  separate  state. 

Some  examples  of  half  sovereio^n ties  are  to  be  found  in  history. 
Some  of  the  smaller  states  [haU)  souverain)  of  the  German 
confederation,  before  it  was  virtually  destroyed  by  Napoleon's 
*confederation  of  the  Rhine,  and  formally  extinguished  by  [78 
the  abdication  of  the  Emperor  Francis  in  1806,  also  furnished 
examples  of  states  cum  imminutiom  impmi  —  to  borrow  the  ex- 
pression of  Grotius  (^) — but  entitled  to  be  treated  as  states  by 
foreign  powera.  The  old  feudal  relations  of  the  idukes  of  Bur- 
gundy, Normandy,  and  Brittany  to  France  did  not,  I  believe, 
prevent  these  princes  from  being  considered  as  sovereigns  at 
home  and  abroad,  and  from  being  entitled  to  be  represented  by 
ambassadors  at  foreigns  courts. 

Other  instances  might  be  mentioned,  in  which  neither  the 
payment  of  tribute,  as  in  the  cases  of  the  kingdom  of  the  Two 
Sicilies  to  the  pope,  continued  till  1818  A.D.,  or  of  the  kins:  of 
llnngary  to  the  sultan,  from  the  reign  of  Ferdinand  the  i'irst 
till  the  treaty  of  Silvatorok  in  1606  A.D.,  nor  other  acts  of 
purely  feudal  homage, —  such  as  the  presentation  of  the  white 

^JO  Grotius,  D6  Jure  BeUi  et  Pads,  Ub.  ii.  c.  xv.  b.  vii,  1 :  CambridTO  edition, 
1853,  Tol  2,  p.  180.  ^ 
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fmlfrey  presented  to  the  pope  by  the  king  of  the  Two  Sici- 
ies, —  (*)  disentitled  the  representative  of  a  state  in  these  condi- 
tions to  the  enjoyaient  abroad  of  the  privileges  usually  accorded 
to  a  foreign  sovereign  or  his  representatives. 

It  has  been  well  said  by  a  commentator  on  MarteuB*  work : 
^^  La  8ouverainet6  extSrieure  n'est  autre  chose  que  rindepend- 
ance  de  TEtat  vis-A-vis  des  autres  6tats  (*)." 

It  may,  moreover,  \)q  that,  if  siieh  a  status  existed  defacio^  it 
would  not  be  the  province  of  the  tribunals  of  a  foreiffu  state  to 
look  beyond  the  fact,  or  to  inquire  minutely  or  at  all  into  the 
history  of  its  establishment,    international  law  has  no  concern 
with  the  form,  character,  or  power  of  a  state,  if,  through  the 
medium  of  a  government,  it  has  such  an  independent  existence 
us  to  render  it  capable  of  entertaining  international  relations 
with   other  states.  .   An   apt  illustration   of  this  position    is 
furnished  by  the  status  accorded  by  European    powers    in 
.more  modern  times  to  what  were  once  commonly  called  the 
Barbary  states.      They  had  practically  shaken  off  the  Otto- 
man dominion.     BynKcrshoek  describes  them  as,  "  civitates 
79]  quae  certam  sedem  atque  ibi  imperium  *habent,  et  quibos- 
cum  nunc  pax  est  nunc  helium,  non  secus  ac  cum  aliis  geutibus, 
quique  propterea  ceterorum  principum  jure  esse  videntur"  (^ 
And  in  the  year  1801  Lord  Stowell  fully  adopted  this  position, 
and  asserted  that  the  African  states  had  ''  long  acquired  the 
character  of  established  governments,  with   whom  we  have 
regular  treatie's,  acknowledging  and  confirming  to  them  the 
relations  of  legal  states;"  and  he  remarked  that,  "  although 
their  notions  of  international  justice  differ  from  those  which  we 
entertain,  we  do  not  on  that  account  venture  to  call  in  question 
their  public  acts,"  that  is  say,  that,  although  they  are  perhaps 
on  some  points  entitled  to  a  relaxed  application  of  the  princi- 
ples of  international  law,  derived  exclusively  from  European 
custom,  they  are  nevertheless  treated  as  having  the  rights  and 
duties  of  states  by  the  civilized  world :   The  Hdena  (*). 

It  is  to  be  observed,  however,  that  the  court  proceeded  upon 
the  principle  that  a  nation  with  whom  we  had  regular  treaties 
was  de  facto  acknowledged  without  a  formal  recognition  to  have 
what  jurists  have  termed  the.ri^htof  a  political  personality 
(Kliiber,  §  25  (*)),  that  is,  the  position  of  a  state  in  the  great 
commonwealth  of  nations. 

(')  See  PhUl.  Int.  Law,  2d  ed.,  vol  3,  (■)  Bynkerehoek,   QusesUones   Juris 

434.  Publlci,  lib.  i.  c.17 ;  Opera  Omnia,  vol. 

(')  Pinlieiro   Ferreira   on    Martens,  2,  p.  228,  ed.  1767. 

Precis  da  droit  des  gens,  edited  by  (*)  4  C.  Rob.,  3. 

Verg6, 1.  i.  c  8, 8.  28,  tl,  p.  98,  Paris,  (')  Kiaber,  Droit  des  gens  modeme 

1858.  de'l  Europe,  par  M.  A.  Ott,  Paria,  1861, 

p.  85. 
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If,  at  this  period,  I  had  been  obliged  to  decide  whether  the 
pacha  of  Egypt  was  entitled  to  the  privilege  of  a  sovereign  in 
iliis  country,  my  decision  would  have  been  influenced  by  a 
regard  to  the  de  facto  sovereign  rights  apparently  exercised  at 
I  his  period  by  his  highness;  and  perhaps  the  analogy  of  an 
Earopeau  state  having  absolute  dominion  over  its  own  subjects 
with  feudal  subordination  to  another  state  might  have  been 
cited  with  effect. 

Though,  even  in  this  crisis  of  the  history  of  Egypt,  when  the 
iudependence  of  that  country  was  so  nearly  established,  it  must 
be  observed  that  no  attempt  appears  have  been  made  on  behalf 
of  the  pacha  to  exercise  the  principal  international  attribute  of 
sovereignty,  namely,  the  jus  UgationiSy  to  be  represented  by  an 
ambassador  or  diplomatic  agent  at  the  court  of  foreign  sove- 
reigns ;  *uor  is  there  any  reason  to  believe  that  such  an  [80 
attempt,  if  made,  would  have  been  successful. 

But  in  the  interval  between  1833  A.D.  and  1841  A.D.  the 
scene  is  greatly  changed.  The  actors  remain,  but  play  very 
different  parts. 

Xor  is  it  unimportant  to  observe,  with  reference  to  the  ques- 
tion  immediately  before  me,   that  the  stream  of  Egyptian 
political  history,  however  immiscible  the  characters  of  the  in- 
dividual Mahommedan  and  Christian  may  be,  has  ever  since 
this  epoch  been  greatly  afl:*ected  by  the  currents  of  Euro- 
pean diplomacy.     I  pass  by  earlier  treaties  and  the  treaty  of 
Unkiar  Skelessi  in  1833  A.D.  (*),  which,  placing  Turkey  under 
the  protectorate  of  Russia,  has  been  superseded  by  a  latter 
treaty.     Mohammed  Ali  and  Ibrahim,  in  1834  A.D.,  pursued 
the  scheme  of  uniting  all  the  provinces  belonging  to  the  cali- 
phate under  their  government;  but  discontents  arose  among 
the  natives  of  Syria,  which  were  not  appeased  by  the  disarma- 
ment of  the  Druses  and  of  the  population  generally.     These 
discontents  revived  the  hopes  of  the  sultan,  and,  in  1839  A.D., 
he  sent  another  army  into  Syria,  which  was  defeated  at  Nezib. 
Bat  in  1840  A.D.,  Mohammed  Ali  was  made  aware  that  the 
European  pofvers  would  not  allow  an  Arab  empire  to  be  esta- 
blished on  the  ruins  of  the  Ottoman  state. 

England  sent  an  agent  to  warn  the  pacha  of  his  danger,  and, 
111  answer  to  a  statement  of  his  rights,  the. following  language 
was  used  :  "I  have  to  instruct  you,"  said  Lord  Palmerston  to 
Colonel  Hodges,  the  agent  employed,  "  on  the  next  occasion 
on  which  Mohammed  Ali  shall  speak  to  you  of  his  rights  to 
say  to  his  highness,  that  you  are  instructed  by  your  govern- 
meat  to  remind  him  that^e  has  no  rights  except  such  as  the 

OSiarten's  Noaveau  RecueU  de  Traill's,  torn.  xi.  p.  655;  State  Papers,  yoL 
20.  p.  1176. 
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Bul tan  has  conferred  uponliira;  that  the  only  legitimate  autho 
rity  which  he  possesses  is  the  authority  which  has  been  de 
legated  to  him  by  the  sultan  over  a  portion  of  tho  sultan' 
dominions,  and  which  has  been  entrusted  to  him  for  the  sole 
purpose  of  being  used  in  the  interest  and  in  obedience  to  the 
orders  of  the  sultan ;  tliat  the  sultan  is  entitled  to  take  away 
that  which  he  has  given  ;  that  the  sultan  may  probably  do  so  j 
8 1]  if  his  own  safety  should  require  it;  and  that  *if  in  such  case 
the  sultan  should  not  have  the  means  of  self  defense,  the  sultan 
has  allies,  who  may  possibly  lend  him  those  means"  (Corre- 
spondence relating  to  the  affairs  of  the  Levant  presented  to  par- 
liament in  1841,  pt.  1,  p.  592). 

And  on  the  18th  of  July,  1840,  Lord  Palmerston  wrote  to 
Colonel  Hodges  as  follows  :  "  Tou  will  see  that  orders  have  been 
given  to  the  iJritish  fleet  to  act  at  once,  by  cutting  off  the  com- 
munication between  Syria  and  Egypt,  and  by  helping  the  Syri- 
ans. If  Mehemet  Ali  should  complain  of  this,  and  of  its  being 
done  without  notice,  you  will  remind  him  civilly  that  we  are  the 
allies  of  the  sultan,  and  have  a  right  to  help  the  faithful  subjects 
of  the  sultan  in  maintaining  their  allegiance,  and  to  assist  the 
sultan  against  those  of  his  subjects  who  are  in  revolt  against 
him,  as  Mehemet  Ali  is ;  and  that  Mehemet  Ali,  not  being  an 
independent  sovereign  with  whom  the  four  powers  have  any  poli- 
tical relations,  those  powers  are  not  bound  to  give  him  any  notice 
of  their  intended  proceedings"  (Ibid.,  pt  2,  p.  5). 

And  affain,  on  the  14th  ot  September,  1840, Lord  Palmerston 
wrote,  "With  reference  to  j'our  despatch  of  the  17th  of  August, 
I  have  to  instruct  you  to  state  in  writing  to  Mehemet  Ali,  if  the 
state  of  things  should  render  it  necessary  to  do  so,  that  Egypt 
is  a  portion  of  the  dominions  of  the  sultan ;  that  British  subjects 
have  certain  rights  and  privileges  as  to  the  security  of  their 
persons,  ^''^^P^rty,  and  commerce  in  all  parts  of  the  Ottoman 
empire,  by  virtue  of  treaties  concluded  between  theBritish  crown 
and  the  Porte ;  and  that  any  subject  of  the  sultan,  whether  in  a 
state  of  obedience  to,  or  of  revolt  against,  the  authority  of  the 
sultan,  who  should  take  upon  himself  in  any  #ay  or  in  the 
slightest  degree  to  molest  British  subjects,  or  to  interfere  with 
the  exercise  of  their  rights  and  privileges,  would  incur  a  heavy 
and  most  serious  responsibility  '^  (Ibid.,  pt.  2,  p.  187). 

These  passages  from  the  despatches  of  the  English  secrorary 
for  foreign  affairs  were  not  adverted  to  in  the  argument  of  conn 
sel.  I  suppose,  however,  that,  after  such  reference,  it  could  not 
be  contended  that,  if  at  this  epoch  the  question  now  before  ?nc 
as  to  the  claim  of  the  khedive  to  Ub  treated  by  England  as  ;i 
sovereign  prince  had  arisen,  such  a  claim  could  have  been  main- 
tained in  this  court. 
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♦nave  events  subsequent  to  this  epoch  made  Jthis  claina,[82 
then  untenable,  capable  of  being  sustained?  Sucely  not;  for 
the  principles  of  international  policy  enunciated  in  these  de- 
spatches were  full}'  carried  into  execution  by  the  convention  of 
the  15th  of  July,  1840  (*),  by  which  Austria,  England,  Prussia, 
and  Kussia  concurred  in  the  determination  to  protect  the  Porte 
by  coercive  measures,  if  necessarj'^,  against  the  pacha.  Whether 
the  pacha  should  be  a  sovereign  prince  or  a  subject,  however 
|K)werful,  of  the  Porte,  seems  to  have  depended  on  the  result  of 
this  war.  But  the  consequence  of  this  European  intervention 
was  the  rapid  overthrow  of  the  pacha's  power  in  Syria;  after 
which  the  sultao  issued  to  the  pacha  the  firman  of  the  13th  of 
February,  1841,  to  which  I  will  presently  refer,  and  which  will 
be  found  with  the  other'firmans  bearing  on  this  subject  in  the 
appendix  to  this  judgment. 

In  1849  Mohammed  Ali,  having  ceased  to  rule  on  account  of 
imbecility  in  the  preceding  year,,  died,  and  was  succeeded  by 
Abbas,  who  died  in  1854  A.I). ;  to  him  succeeded  Saed,  who 
tiled  in  1863  A.D.,  and  to  him  succeeded  the  present  khedive. 
Ill  1866, 1867, 1869,  A.D.,  circumstances  induced  the  Porte  to 
issue  additional  firmans.  In  these  documents,  as  well  as  in  the 
firman  of  1841,  are  to  be  found  the  existing  relations  between 
the  Porte  and  the  pacha  of  Egypt,  now  called  the  khedive.  The 
|iriucipal  and  most  important  of  these  relations  may  be  said  to 
form  part  of  the  present  public  law  of  Europe. 

The  first  firman  of  the  13th  of  February,  1841  (of  which  I 
have  only  the  French  translation)  begins  by  reciting  the  act  of 
Bubmission  {Vacte  de  aoumission)  by  the  pacha,  and  the  experi- 
ence which  he  has  acquired  during  the  time  he  has  occupied  the 
position  of  "  Gouverneur  de  TEgypte,"  and  proceeds: — "Je 
t'accorde  legouvernement  de  I'Egypte  dans  ses  anciennes  limites, 
avec  le  privilege  additionnel  de  Th^r^dite."  Certain  conditionn 
are  added  as  to  the  succession  of  his  heir  in  the  direct  male  line, 
on  the  failure  of  which  the  Porte  is  to  confer  the  government 
on  some  other  person.'*  (Correspondence  relating  to  the  afiairii 
of  the  Levant,  pt.  3,  p.  436).  And  then  follows  this  important 
qualification  (at  p.. 437) ;  "  Bien  que  les  Pachas  d'Egypte  ayeni 
obtenu  le  privilege  *de  rh6redit6,  ils  doivent  cependant  Stre  [8o 
consid^rSs  quant  k  la  pr^s6ance  comme  6tant  sur  un  pied  d'ega- 
lite  avec  les  autres  vizirs,  ils  seront  traitfe  comme  les  autre.* 
vizirs  de  ma  Sublime  Parte,  et  recevront  les  mSmes  titres  que 
I'on  donue  aux  autres  vizirs  quand  on  leur  6crit." 

All  the  treaties  concluded,  or  to  be  concluded,  between  thu 
Porte  and  friendly  powers  "  seront  compl6tement  mis  il'ex^cu- 

OHertsleVs  Treaties,  toI.  5,  pp.  535,  544;  Marliard,  Nouveau  Recueil  de 

Traitds,  torn,  i,  p.  15G. 
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tion  dans  la  province  de  TEgypte  anssi  ;'*  so  alac  the  funda- 
mental  laws  contained  iu  the  Hatti-Sheriff  of  Qalhan6  (3d  of 
November,  1839,  State* Papers,  vol.  31,  p.  1239).  All  taxes  are 
to  be  imposed  and  received  in  the  name  of  the  sultan,  and  "  at- 
tendu  que  les  Egyptiens  aussi  sont  les  sujets  de  ma  Sublime 
Porte,"  certain  regulations  are  to  be  made  to  prevent  their 
being  harassed  by  the  manner  of  their  imposition.  The  amount 
of  annual  tribute  is  to  be  fixed.  The  army  is  not  to  exceed 
18,000  men,  "  Mais  vu  que  les  troupes  de  terre  et  de  mer  de 
TEgypte  sont  instit'uees  pour  le  service  de  ma  Sublime  Porte,  il 
sera  permis,  en  temps  de  guerre,  de  les  porter  au  nombre  qui 
aura  6t6  jug6  convenable  par  ma  Sublime  Porte." 

The  troops  are  to  carry  the  same  colors  as  those  of  the  Porte. 

In  the  firman  of  the  27th  of  May,  1866  (^),  which  settled  the 
mode  of  succession  to  the  pachalic,  the  sultan  speaks  of  the  acts 
of  the  viceroy  "  depuis  ta  nomination  au  gouvernemeut  gfeue- 
ral  de  PEgypte,  qui  est  Tunedes  provinces  les  plus  importantes 
de  mon  empire." 

In  the  firman  of  the  15th  of  June,  in  the  same  year  ('),  the 
sultan  settled  the  mode  of  appointing  a  regency  in  the  case  of 
the  viceroy  dying  before  his  son  had  attained  the  age  of  eiglit- 
teen  years. 

The  firman  of  the  8th  of  June,  1867  ('),  is  addressed  "  to  my 
illustrious  Vizier  Ismail  Pacha,  who  now  holds  the  rank  of  graud 
vizier,  with  the  title  of*  khidev  '  of  Egypt."  It  again  refers  to 
the  fundamental  laws  which  are  to  be  observed  in  Egypt  as  well 
as  in  other  parts  of  the  dominions  of  the  Porte,  but  allows  the 
viceroy  to  frame  certain  regulations,  and  then  proceeds  (here  I 
have  only  the  English  translation) : 

'*  In  like  manner,  whilst  all  the  treaties  of  the  Sublime  Porte 
84]  *inust  be  respected  in  Egypt,  an  exception  is  made  only  as 
regards  the  custom  duties,  and  as  regards  foreigners,  in  matters 
relating  to  the  police,  postal  and  transit  services,  for  which  fall 
powers  are  given  to  thee  to  enter  into  special  arrangements  with 
foreign  agents.  But  such  arrangements  must  not  take  the  form 
of  treaties  or  conventions  leaving  any  political  signification  or 
purport.  And  in  the  event  of  their" being  inconsistent  with  tbe 
principles  laid  down  above,  or  opposed  to  my  original  sovereign 
rights,  it  will  be  necessary  to  note  them  as  null  and  void." 

On  the  29th  of  April,  1861,  a  treaty  of  commerce  and  navi^- 
tion  between  Her  Majesty  and  the  sultan  was  signed  at  Kanlidja. 
By  the  20tli  article  it  is  provided  that  "  The  present  treaty  sliall 
receive  its  execution  in  all  and  every  one  of  the  provinces  of 
the  Ottoman  empire  ;  that  is  to  say,  in  all  the  possessions  of  bis 
imperial  majesty  the  sultan  situated  in  Europe  or  in  Asia,  i»i 

(^)  See  Appendix  to  tbls  case. 
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Egypt,  and  in  the  other  parts  of  Africa  belonging  to  the  Sub- 
lime Porte,  in  Servia,  and  in  the  united  principalities  of  Molda- 
via and  "Wallachia"  (*). 

I  have  been  informed  that  tliQ  British  consul  general  in  Egypt 
does  not  obtain  an  exequatur  from  the  viceroy,  but  on  his  ap- 
l>oiiitment  obtains  the  berat  or  exequatur  from  the  Porte. 

The  result,  then,  of  the  historical  inquiry  as  to  the  status  of 

liis    highness  the  khedive,  is  as  follows :  That  in  the  firmans, 

wliose   authority  upon  this  point  appears  to  be  paramount, 

Egypt  is  invariably  spoken  of  as  one  of  the  provinces  of  the 

Ottoman  empire.     That- the  Egyptian  army  is  regulated  as  part 

of  the  military  force  of  the  Ottoman  empire.     That  the  taxes 

are  imposed  and  levied  in  the  name  of  the  Porte.     That  the 

treaties  of  the  Porte  are  binding  upon  Egypt,  and  that  she  has 

no  separate  jus  legationis.     That  the  flag  for  both  the  army  and 

the  navy  is  the  flag  of  the  Porte. 

All  these  facts,  according  to  the  unanimous  opinion  of  ac- 
credited writers,  are  inconsistent  and  incompatible  with  those 
conditions  of  sovereignity  which  are  necessary  to  entitle  a 
country  to  be  ranked  as  one  among  the  great  community  of 
states. 

Against  this  array  of  negative  proof  is  to  be  set  the  solitary  cir- 
cumstance that  the  office  of  khedive  is  hereditary.  It  requires 
*but  little  consideration  to  see  that  this  peculiarity  cannot  [85 
aflect  the  question.  Egypt  remains  a  province  of  an  empire,  and 
does  not  become  an  empire,  because  her  viceroy  is  hereditary. 
The  viceroy  does  not  become  a  sovereign  prince  because  his 
sovereign  permits  him  to  transmit  the  viceroyalty  to  his  descend- 
ants in  the  direct  male  line.  The  hereditary  character  does  not 
confer  on  the  holder,  in  this  case,  the  right  of  making  war  and 
peace,  of  sending  an  ambassador,  or  of  maintaining  a  separate 
military  or  naval  force,  or  of  governing  at  all,  except  in  the  name 
and  under  the  authority  of  his  sovereign. 

The  hereditary  character  of  the  viceroyalty  may  make  the 
viceroy  the  chief  subject  of  the  Porte,  but  he  is  still  a  subject 
prince,  and  not  a  sovereign  prince  or  "  reigning  sovereign  "  even 
''  of  a  semi-sovereign  state,"  according  to  the  terms  of  the  peti- 
tion on  protest. 

I  have  one  more  observation  to  make  before  I  leave  this 
branch  of  the  subject.  It  cannot  be  urged  in  favor  of  the  ex- 
emption of  the  Charkieh,  that,  though  she  may  have  been  erro- 
neously claimed  as  a  public  vessel  of  the  Egyptian  government, 
it  is  substantially  the  same  thing  if  she  be  a  public  vessel  of  the 
Ottoman  government  of  which  the  government  of  Egypt  is  a 
part;  because  at  the  very  beginning  of  these  proceedings  I  di- 

(0  Hertslefs  Treaties,  vol.  H,  pp.  661,  507. 
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rected  the  registrar  to  write  the  following  letter  to  the  arobas- 
Bador  of  the  !rorte :  [his  lordship  read  the  letter  set  out  above.] 
No  answer  has  been  sent  to  this  letter,  and  no  intervention  of 
any  sort  has  taken  place  on  behalf  of  the  Porte,  Thereupon 
this  argument  occurs, —  It  cannot  be  denied  that  for  the  abuse 
of  the  privilege  of  the  sovereign  or  the  ambassador,  some  re- 
medy must  be  found.  It  has  been  sho/^'u  that  the  khedive  Iiuh 
nix  or  seven  ships  acting  as  merchantmen,  for  whom  he  claims 
the  same  privilege  as  for  the  Charkieh,  and  the  number  may  be 
indefinitely  increased.  It  has  been  said  that  the  remedy  is  to 
bo  found  in  an  application  to  the  sovei'eign  to  abate  the  ahuse. 

Any  such  application  must  be  made  ip  the  present  instiincc 
to  the  Porte.  But  the  ambassador  of  the  Porte  asserts  no  such 
claim.  It  is  the  governor  of  a  province  of  the  state  that  insists 
upon  the  privilege.  To  communicate  directly  with  the  governor 
in  this  matter  would  be  to  derogate  from  the  dignity  of  his  so- 
86]  vereign,  *and  to  place  in  the  rank  of  a  sovereign  a  governor 
whom  his  own  sovereign  has  placed  in  the  rank  of  a  subject. 

Lastly,  no  treaty  ever  having  been  made  with  his  highness, 
no  ambassador  ever  received  from  or  sent  to  him,  British  eon 
Buls  in  Egypt  recei^ving  no  exequatur  from  him,  there  being,  in 
other  words,  no  de  facto  recognition  of  bis  highness  as  a  sove- 
reign by  our  government,  has  there  been  any  recognition  dejarc 
of  him  in  this  capacity? 

The  Court  of  Chancery,  when  a  plaintiff  averred  in  his  bill 
that  a  certain  republic  in  Central  America  had  been  recognized 
as  an  independent  government,  put  itself  in  communication  with 
the  foreign  oflBice,  and  after  such  communication,  declared  itself 
authorized  to  6tate  that  the  republic  in  question  had  never  been 
recognized  by  the  government  of  this  country,  and  on  the  ffround 
that  what  was  pleaded  was  "  historically  false,"  allowed  a  de- 
murrer to  the  bill :  Taylor  v.  Barchy  i^).  I  have  communicated 
with  the  foreign  office,  and  have  received  the  following  answer 
to  my  questions,  viz. :  "  that  the  khedive  has  not  been  and  is 
not  now  recognized  by  Her  Majesty  as  reis:ning  sovereign  of  the 
state  of  Egypt."  "  He  is  recognized  hy  Her  Majesty's  govern- 
ment as  the  hereditary  ruler  of  the  province  of  Egypt  under  the 
supremacy  ot  the  sultan  of  Turkey."  Upon  all  these  facts  I 
have  arrived  at  the  conclusion  that,  independently  of  any  other 
consideration,  his  highness  the  khedive  has  failed  to  establish 
his  claim  to  exempt  his  vessel  from  the  process  of  this  court 

I  am  not  deterred  from  arriving  at  the  conclusion  by  the  al- 
leged precedents  which  have  been  cited  to  me.  The  first  is  a 
French  decision,  which  was  cited  to  me  from  Phillimore's  Inter- 
national Law,  vol.  ii,  p.  138.    It  was  delivered  by  the  Tribunal 

0)  3  Sim..  213.  . 
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Civil  de  la  Seine,  which  tribunal  carries  with  it  a  respectable 
though  not  an  overwhelming  authority.     That  tribunal  declined 
to  entertain  an  action  against  Mehemet  All,  as  viceroy  of  Egypt, 
for  100,000  francs,  alleged  to  be  due  to  M.  Solon  for  his  services 
respecting  a  school  at  Cairo.     The  defense  was  conducted  prin- 
cipally upon  the  ground  that  a  foreign  government  Qfouveime- 
menl  itranger)  could  not  be  sued  in  an  action  of  that  description, 
which   appears  to  ♦have  been  founded  on   an  attachment  [87 
of  goods  belonging  to  the  Egyptian  government.     I  observe 
that  that  the  principal  ground  on  which  the  judgnaent  is  rested 
isas   follows :  "  Attendu  que  toutes  les  expressions  de  la  de- 
niande  lui  donnent  le  caract^re  personnel  et  revfelent 'qu'elle  est 
diri^ee  contre  le  gouvernement  Egypticn,  et  non  contre  un  par- 
ticuTier.'*     The  judgment  does  not  seem  to  me  to  go  beyond 
the  principles  that  an  action  will  not  lie  against  a  foreign  go- 
vernment in  a  matter  of  state  policy  ;  and  it  may  well  be  that 
the  Egyptian  government  in  this  matter  were  exercising  func- 
tions coming  within  the  scope  of  the  authority  which  the  Porto 
bad  delegated  to  the  viceroy. 

Some  other  judgments  (three  apparently)  were  cited  from 
cases  decided,  but  not  report(^d,  before  the  Common  Pleas  in 
1866  and  1867  (*).  An  application  was  made  to  the  court  on 
behalf  of  the  pacha  of  Egypt  to  prohibit  proceedings  in  the 
Mayor's  Court.  This  case  appears  to  me  clearly  to  have  turned 
upon  a  question  relating  to  the  authority  of  the  Mayor's  Court. 
A  rule  nisi  having  been  obtained,  and  no  cause  subsequently 
having  been  shown,  the  rule  was  made  absolute  as  a  matter  of 
course. 

In  the  other  cases  prohibition  was  applied  for  upon  two 
grounds  —  want  of  jurisdiction  in  the  Mayor's  Court,  and  the 
pacha's  being  a  sovereign  prince;  and  in  these  cases,  as  in  the 
other,  no  opposition  having  been  made,  the  rule  was  granted  as 
a  matter  of  course,  without  any  argument  or  appearance  on  the 
other  side.  I  cannot  find  anything  in  these  alleged  precedents 
Avhich  ought  to  obstruct  the  conclusion  at  which  1  have  arrived, 
and  which  I  have  stated.  But  I  am  unwilling  to  leave  the  elabo^- 
rate  argument  which  has  been  addressed  to  me  on  the  other 
parts.of  the  case  without  the  expression  of  my  opinion  ;  and  I 
will  proceed  to  consider,  in  the  second  place,  whether,  assum- 
ing the  khedive  to  be  entitled  to  claim  exemption  as  a  sovereign 
prince,  he  is  entitled  by  virtue  of  that  status  to  claim  the  ex- 
emption of  this  ship  from  the  jurisdiction  of  this  court. 

In  order  thoroughly  to  examine  this  question  as  to  the  im- 
munity of  sovereign  princes  and  their  representatives  from  the 

{')Ifelanidisv.lgmaU  Pacha;  C.  P.,  June  6,  12, 18C0;  July  12,  186G;  Jan.  16, 
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88]  *jurisdiction  of  the  tribunals  of  the  state  in  which  they 
luippen  to  be,  and  to  avoid  the  consequences  of  a  false  theorj- 
on  this  subject,  it  is  expedient  to  state  with  precision  the  foun- 
dation upon  which  this  privilege  rests.  Upon  principles  of 
general  jurisprudence  the  presence  of  a  person  or  of  property 
within  the  limits  of  a  state  founds  the  jurisdiction  of  the  tribu- 
nals of  that  state.  "  Subjectio  autera,  ut  modo  indicabam,"  ;w 
Bynkershoek  says,  "duplex  est,  altera  personte,  altera  rei,  in 
irnpcrio,  quo  de  agitur,  sitae,  et  ex  utraque  forum  sortiniur." 
(Ue  Foro  Legatorum,  c.  ii.  Opera  Minora,  ed.  1752,  p.  435)  ('). 
The  sovereign  prince  or  his  representative  is  exempted  from  the 
operation  of  this  principle,  absolutely,  so  far  as  his  person  is 
concerned,  and  with  respect  to  his  property,  at  least  so  fur  as 
that  property  is  connected  with  the  dignity  of  his  position  and 
the  exercise  of  his  public*  functions. 

Upon  what  grounds  is  this  exemption  allowed  ?  Not  upon 
the  possession  on  behalf  of  the  sovereign  of  any  absolute  right  in 
virtue  of  his  sovereignty  to  this  exemption  ;  such  a  right  on  his 
part  would  be  incompatible  with  the  right  of  the  territorial 
sovereign ;  and  not,  as  is  sometimes  carelessly,  said,  upon  the 
ground  that  he  and  his  property  are  to  be  considered  as  still  re- 
maining in  his  own  territory.  This  is  indeed  the  fiction  of  law 
expressed  in  the  term  *'  exterritorialitj',''  by  which  the  nature 
of  the  immunity  is  illustrated  ;  but  it  is  illogical  and  inaccurate 
to  consider  it  as  the  ground  of  that  immunity.  The  true  foun- 
dation is  the  consent  and  usage  of  independent  states,  which 
have  universally  granted  this  exemption  from  local  jurisdiction 
in  order  that  the  functions  of  the  representative  of  the  sove- 
reignty of  a  foreign  state  may  be  discharged  with  dignity  and 
freedom,  unembarrassed  by  any  of  the  circumstances  to  which 
litigation  might  give  rise.  Byukerslioek  says :  **  Quod  legati 
fori  prsescriptione  utantur,  una  ratio  est,  ne  impediatur  legatio, 
hoc  est,  ne  legati  persona  Principi  suo  fiat  inutillis ;  at  iuutillis 
non  erit,  bonis  detentis,  inutillis  non  erit,  quamvis  in  foro  uos- 
tro  litiget,  quamvis  vincatur,  quamvis  ea  ipsa  bona,  pignori 
capta,  m  causam  judicati,  distrahantur,  et  inde  satisfiat  credito- 
ribus.  Non  ex  personsB,  sed  ex  bonorum  subjectione  id  judicium 
89]  subsistit,  idque  perinde  agetur,  atque  si  legatus  *apud  nos 
legatus  non  esset"  (De  Foro  Legatorum,  cap.  xvi.  Opera  Minora, 
ed.  1752,  p.  512)  (»). 

The  same  doctrine  is  laid  down  in  the  case  of  The  Schooner 
Exchange  v.  MFaddon  (^  decided,  in  1812  by  the   Supremo 

(')  Bynkershoek,  Opera  omnia,  vol.  2,  p.  148,  ed.  1767. 
(■^Bji^kerslioek,  O^era  omnia,  toI.  2,       (')  7  Cranch,  U.  S.,  Sapreme  Court 
p.  169,  ed.,  1767.  Rep.,  116. 
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court  of  the  United  States,  and  the  case  of  The  Smtissinia  Tri- 
indad  (^),  decided  by  the  same  tribunal  in  1822. 

As  far  as  my  researches  have  extended,  I  cannot  find  any 
country  in  which  this  immunity  has  been  carried  to  a  greater 
length  or  more  favorably  considered  than  in  England,  from  the 
time  at  least  of  the  passing  of  the  statute  7  Anne,  cap.  12,  in 
the  year  1708,  to  the  decision  of  the  Queen's  Bench,  in  1859, 
in  the  case  of  The  Magdalena  Steam  Navigation  Co.  v.  Martin  (*). 
The  cases  principally  relied  on  before  me  have  been  BarbuiCs 
Case  (^),  decided  by  Lord  Chancellor  Talbot  in  1737,  as  to 
which  it  is  enough  to  state  the  observation  of  Mr.  Justice,  after- 
wards Lord  Chief  Justice  Earl,  in  The  Magdalena  Steam  Naviga- 
tion Co.  v.  Martin  (*) ;  "  All  that  is  said  about  an  ambassador,  in 
the  judgment  in  that  case,  is  extrajudicial.  The  decision  was 
that  the  applicant,  being  only  a  consul,  was  not  Entitled  to  the 
privilege,  whatever  that  might  be,  of  an  ambassador." 

The  case  of  Triquet  v.  Bath  (^),  decided  by  Lord  Mansfield  in 
1764,  and  Heathfiekl  v.  Chilton  (*),  decided  by  the  same  authority 
iu  1767,  are,  both  of  them,  remakable  for  Lord  Mansfield's 
observations  upon  the  statute  of  Anne.  In  the  first  case  he 
observes :  "  This  privilege  of  foreign  ministers  and  their  do- 
mestic servants  depends  upon  the  law  of  nations.  The  act  of 
parliament  of  7  Anne,  c.  12,  is  declaratory  of  it.  All  that  is 
new  in  this  act  is  the  clause  which  gives  a  summary  jurisdiction 
for  the  punishment  of  the  infractors  of  this  law."  And  in  the 
Becond  case  he  says :  "  The  privileges  of  public  ministers  and 
thdir  retinue  depend  upon  the  law  of  nations,  which  is  part  of 
the  common  law  of  England;  and  .the  act  of  parliament  of  7 
Anne,  c.  12,  did  not  intend  to  alter,  nor  can  alter,  the  law  of 
uations.*' 

*Bat,  in  truth,  the  whole  law  upon  this  subject,  so  far  as  [90 
English  decisions  are  concerned  in  it,  will  be  found  completely 
exhausted  in  the  arguments  and  decisions  in  the  cases  of  Taglor 
v.  Besli^^  decided  by  the  Court  of  Common  Pleas  in  1854,  and 
The  Magdalena  Steam  Navigation  Co.  v.  Martin  ("),  decided  by 
the  Court  of  Queen's  Bench  in  1859.  In  the  former  case  the 
court  held  that  a  secretary  of  legation  might  voluntarily  abandon 
his  privilege,  and  that  in  a  case  where  he  was  sued  jointly  with 
others  and  appeared  to  the  process,  and  allowed  the  suit  to  go 
on  to  an  advanced  stage  without  oftering  any  objection,  and 
where  there  did  not  appear  to  be  any  intention  on  the  part  of 
the  plaintiff  to  interfere  with  either  the  person  or  the  property 

0)  7  Wheaton,  283.  O  8  Burr. ,  1478. 

02  B,  &  B.  94 ;  28  L.  J.  (Q.B.),  310.  (•)  4  Burr.,  2015. 

0 Cases  tempore  Talbot,  281.  '  (•)  14  C.  B.,  487 ;  23  L.  J.  (C.  P.),  89. 
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of  the  ambassador,  and  where  the  aUion  might  proceed  to  its 
ultimate  termination  without  any  such  molestation  or  interfer- 
ence, it  could  not  give  effect  to  a  claim  of  privilege.  In  tlic 
second  case  the  defendant  pleaded  his  privilege  as  envo\%  niul. 
among  other  things,  that  he  had  not  waived  or  disentitled  him- 
self to  the  exemptions  appertaining  to  a  public  minister.  Uc 
had  been  a  shareholder  in  a  certain  company,  at  the  winding-up 
of  which  he  was  called  upon  to  contribute  in  respect  of  his 
shares.  Lord  Campbell  delivered  an  elaborate  judgment,  which 
concluded  in  these  words  :  "It  certainly  has  not  hitherto  been 
expressly  decided  that  a  public  minister  duly  accredited  to  the 
queen  by  a  foreign  state  is  privileged  from  all  liability  to  be 
sued  here  in  civil  actions ;  but  we  think  that  this  follows  from 
well  established  principles,  and  we  give  judgment  for  the  de- 
fendant." The  judgment  was  mainly  founded  upon  the  prin- 
ciple laid  down  by  Grotius  (De  Jure  Belli  et  Pacis,  lib.  ii.  c. 
xviii.  8.  ix.  1  (*)),  *'  Omnis  coactio  abesse  a  legato  debet ;  "  and 
it  was  holden  that  the  service  of  process  upon  him  and  the 
necessities  of  a  defense  could  not  take  place,  to  use  Lord  Camiv 
bell's  words,  "  without  coactio." 

Bynkershoek  agrees  with  the  opinion  of  Grotius  expressed  in 
the  general  terms  just  cited,  but  appears  to  differ  from  Lord 
Campbell  as  to  what  would  amount  to  "  coactio,"  and,  to  say 
the  least  of  it,  to  doubt  very  much  whether  the  "  in  jus  vocatio" 
could  be  so  considered. 

91]  *The  result  of  these  decisions  appears  to  me  to  be  that 
the  ambassador  is  personally  exempt  from  the  service  of  all 
process  in  a  civil  cause  and  from  any  action  which  renders  such 
service  necessary. 

I  should  observe  here  that  the  argument  in  behalf  of  the  de- 
fendant has  been  conducted  upon  the  principle  that  the  law  as 
to  the  privileges  of  the  ambassador  applies  with  equal  force  to 
the  sovereign,  aud  I  agree  with  that  proposition.  ".  .  .  Major 
non  est  sanctitas,"  says  Bynkershoek,  "  madatarii  quam  niau- 
dantis,  si  res  suas  ipse  velit  ngere"  (De  Foro  Legatorum,  c.  iii , 
Opera  Minora,  p.  445,  ed.  1752  (*)).  But  how  is  the  argument 
to  be  applied  to  this  case,  in  which  the  person  claiming  thu 
rights  of  a  sovereign  can  neither  send  nor  receive  an  ambassa- 
dor? ^ 

The  conclusion,  however,  to  which  I  have  come,  as  to  the 
privileges  of  an  ambassador,  by  no  means  disposes  of  the  ques- 
tion now  before  me. 

It  remains  to  be  considered  whether  there  may  not  be  a  pro- 
ceeding in  rem  (a  mode  of  proceeding  which  Courts  of  Admi- 

(')  Grotius,   De  Jure  Belli  et  Pacis,        O  Bynkershoek  Opera  omnia,  vol.  3, 
Cambridge  edition,  1853,  vol.  2.  p,  210     p.  lol,  ed.  1707. 
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ralty  have  adopted  from  the  civil  law)  against  property  of  tlie 
sovereign  or  ambassador  which  is  free  from  the  objections  fatal 
to  the  other  modes  of  procedure  which  I  have  mentioned.  It 
is  worthy  of  observation  that  the  counsel  for  the  ambassadors 
in  the  cases  both  of  Taylor  v.  Best  (*)  and  The  JUaqdalena  Steam 
Navigation  Co.  v.  ilartin  (*)  were  careful  to  guard  themselves 
froih  saying  that  such  a  suit  might  not  be  instituted.  "  All  the 
aathorities,"  says  Mr.  Willes  —  counsel  for  the  plaintiff  in  the 
case  of  Taylor  v.  Best  (*)  —  who  certainly  would  have  omitted 
no  point  in  favor  of  his  client,  "  cited  on  the  other  side  may  be 
explained  by  observing  the  distinction  between  our  laws  and 
the  laws  of  those  countries  where  the  civil  law  obtains.  There 
is  nothing  in  this  country  analogous  to  the  proceedings  of  those 
courts  ad  fundandam  jurisdictionem^  except  the  proceeding  by 
what  is  called  foreign  attachment  in  the  Lord  Mayor's  Court  of 
London.  Where  the  civil  law  prevails,  the  proceeding  may  be 
bad  against  the  person  of  the  defendant  if  within  the  jurisdic- 
tion, or,  if  not,  ao:ainst  his  goods  or  his  lands,  if  any,  and  the 
suit  may  go  on  without  in  *any  way  touching  the  person  :  [92 
the  proceeding  is  in  rem"  (at  page  610-511).  And  Sir  Fitzroy 
Kelly,  counsel  for  the  ambassador  in  the  case  of  The  Magdalem 
Steam  Company  v.  Martin  ('),  seems  to  have  admitted  that  pro- 
ceedings taken  in  rem  would  stand  upon  a  different  principle. 

So  Bynkershoek,  "  Scilicet  in  regionibns,  ubi  ob*bona  convc- 
nimnr,  et  ex  eorum  arresto  forum  sortimur,  nuUusdubito,  quin 
et  legatorum  bona  arresto  detineri,  et  per  hoc  ipsi  in  jus  vocari 
possint.  Bona,  dico,  sive  immobilia,  sive  mobilia,  dummodo 
neque  ad  personam  ejus  pertineant,  neque  tanquam  legatus, 
possideat,  uno  verbo,  sine  quibus  legationem  recteobire  potest. 
Hoc  tamen,  ob  person©  sanctitatem,  temperamento,  ne  quid 
plus  capiatur  quam  legatus  debet,  et  ne  quid,  quod  ille  lion 
civiliter  possidet,  et  si  quod  captum  est,  queeratur,  ad  leguti 
personam  munusve  pertineat,  necne,  semper  pro  legato  benig- 
niorfiat  interpretation  (De  Foro  Legatorum,  cap.  xvi.,  Opera 
Minora,  ed.  1752,  p.  510)  0). 

In  the  judgment  in  Taylor  v.  Best  (*),  Jervis,  C.J.,  uses  this 
language :  "it is  said  — and  perhaps  truly  said  —  that  an  am- 
bassador or  foreign  minister  is  privileged  from  suit  in  the  courts 
of  the  country  to  which  he  is  accredited,  or,  at  all  events,  from 
being  proceeded  against  in  a  manner  which  may  ultimately  re- 
salt  in  the  coercion  of  his  person,  or  the  seizure  of  his  personal 
eftects  necessary  to  his  comfort  and  dignity,  and  that  he  cannot 
be  compelled  in  invitum,  or  against  his  will,  to  engage  in  any 

0 14  C.  B.,  487;  28  L.  J.  rC.P.)»  89.  («)  2  E.  &  E..  94 ;  28  L.  J.  (Q.B.),  310. 

(*)  Bvnkershoek  Opera  omnia,  vol.  2,  p.  168,  ed.  1767. 
(•)  14  C.  B..  487,  521 ;  23  L.  J.  (C.P.),  89. 
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litigation  in  the  courts  of  the  country  to  which  he  is  sent.  But 
all  the  foreign  jurists  hold  that,  if  the  suit  can  be  founded  without 
attacking  the  personal  liberty  of  the  ambassador  or  interferini; 
with  his  dignity  or  personal  comfort,  it  may  proceed.  Various 
passages  have  been  cited  to  show  that,  in  countries  where  the  civil 
law  prevails  and  where  jurisdiction  can  be  founded  by  a  piH>- 
ceeding  in  rem  in  the  first  instance,  where  there  are  houses  or 
lands  which  are  immovable,  that  may  be  taken  to  found  the 
jurisdiction,  the  suit  may  proceed.  Movable  goods,  too,  which 
are  unconnected  with  the  personal  comfort  and  dignity  of  the 
ambassador  may  be  taken  for  the  same  purpose." 
93]  *And  in  The  Magdalena  Steam  Navigation  Co.  v.  Martini^) 
Lord  Cambell,  after  quoting  the  authority  of  Bynkershoek,  sap : 

"  In  countries  where  there  may  be  a  citation  by  seizure  of 
goods,  if  an  ambassador  loses  his  privilege  by  engaging  in  com- 
merce, he  not  only  may  be  cited,  out  all  his  goods  unconnected 
with  his  diplomatic  functions  may  be  arrested  to  force  him  to 
appear,  and  may  afterwards,  while  he  continues,  be  taken  in 
execution  on  the  judgment."  I  think,  therefore,  that  I  am  not 
prevented  from  holding,  what  it  appears  to  me  the  justice  of  the 
case  would  otherwise  require,  that  proceedings  of  this  kind,  in 
rem^  may  in  some  cases  at  least  be  instituted  without  any  viola- 
tion of  international  law,  though  the  owner  of  the  res  be  in  tin: 
category  of  persons  privileged  from  personal  suit. 

In  the  passage  from  Bynkershoek  which  I  have  already  cited, 
it  will  appear  what  kinds  of  .property  cannot  in  the  case  of  ;v 
sovereign  or  ambassador  be  subject  to  a  proceeding  in  rem ;  ami 
the  principles  to  be  collected  from  various  other  passages  in  hio 
great  work,  De  Foro  Legatorum,  combine  to  establish  this  pnt 
position  of  international  law,  namely,  that  a  proceeding  in  rem 
cannot  be  instituted  against  the  property  of  a  sovereign  or  am- 
bassador if  the  res  can  in  any  fair  sense  be  said  to  be  connected 
with  the  jus  coronce  of  the  sovereign  or  the  discbarge  of  the 
functions  of  the  ambassador.  Upon  these  principles  ships  ol 
war  cannot  be  seized  by  a  creditor  of  the  sovereign  to  whoni 
they  belong ;  and  we  learn  from  Bynkershoek  that  three  ves 
sels  i^)  belonging  to  the  King  of  Spain,  havine  been  seized  by  hife 
creditors  in  the  port  of  Flushing  in  1668  A.I).,  were  ordered  to 
be  released  by  the  states-general,  it  bein^  suggested  that  the 
remedy  of  the  creditors  was  to  obtain  an  order  for  reprisals  from 
the  state  (De  Foro  Legatorum,  cap.  iv,  Opera  Minora,  ed.  1752, 
p.  448).  (»). 

It  is,  however,  by  no  means  clear  that  a  ship  of  war  to  which 
salvage  services  have  been  rendered  may  not  jure  gentium  he 

0  2  E.  &  E..  94. 114 ;  28  L.  J.  (Q.B.),  310.        O  "  Ejus  regni  navc6  bellicaa" 
(")  B/nkcrsliock,  Opera  omnia,  vol.  2,  p.  102,  ed.,  17G7. 


Vol.  IV.]  XXX7I  VICT.  429 


The  Charkieh.  1873 


liable  to  be  proceeded  against  in  a  Court  of  Admiralty  for  the 
remuneration  due  to  such  services.  It  is  very  remarkable  that 
Lord  *StowelI  declined  to  pronounce  any  opinion  upon  this  [94 
point  in  the  case  of  Tlve  Prins  Frederik{^\  though  it  appears  that 
lie  had  upon  principles  of  English  law  previously  declined  to 
tMitertain  a  suit  of  this  kind  attempted  to  be  instituted  by  a 
British  subject  against  a  British  man-of-war :  The  Comus.  (^ 

On  the  same  principle  in  America  the  Supreme  Court  of  Mas- 
sachusetts has  holdeu  that  a  lien  allowed  by  the  law  against  a 
private  peraon  cannot  be  enforced  against  a  vessel  the  title  of 
which  has  vested  in  the  United  States :  Briggs  v.  The  Light 
Boats  (*).  Upon  the  same  principle,  in  Wadsioorth  v.  TTie  Queen 
of  Spain  (^  and  De  Haber  v.  The  Queen  of  Portugal  (*),  proceed- 
ings according  to  the  custom  of,  foreign  attachment  in  the  city 
of  London  instituted  against  property  belonging  to  these  sove- 
reigns in  their  public  capacity  by  the  holders  of' Spanish  and 
Portuguese  bonds  were  stayed  by  prohibition. 

In  the  United  States  v.  Wilder  (•)  a  question  arose  whether  pro- 
perty belonging  to  the  government  was  liable  to  make  contribu- 
tion in  a  case  of  general  average.  Mr.  Justice  Story  said :  "  It 
is  said  that  in  cases  where  the  United  States  are  a  party,  no 
remedy  by  suit  lies  against  them  for  the  contribution  ;  and  hence 
the  conclusion  is  deduced  that  there  can  be  no  remedy  in  rem. 
Xow,  I  confess  that  I  should  reason  altogether  from  the  same 
premises  to  the  opposite  conclusion.  The  very  circumstance 
that  no  suit  would  lie  against  the  United  States  in  its  sovereign 
capacity  would  seem  to  furnish  the  strongest  ground  why  the 
remedy  in  rem  should  be  held  to  exist."  And  again,  "I  cannot 
therefore  but  think  that  the  circumstance  that  the  United  States 
c:in  in  no  other  way  be  compelled  to  make  a  just  contribution 
of  its  share  in  the  general  average,  so  far  from  constituting  a 
ground  to  displace  the  lien  created  by  the  maritime  law,  does  in 
tact  furnish  a  strong  reason  for  enforcing  it.  The  learned  judge 
then  referred  to  the  cases  of  The  Comus  (*)  and  The  Prins  Fre- 
(Icrik  0),  and  observed,  "  A  distinction  was  taken  in  that  case 
which  indeed  has  been  often  taken  by  writers  on  public  law  as 
to  the  exemption  of  *certain  things  from  all  private  claims;  [95 
as,  for  example,  things  devoted  to  sacred,  religious,  and  public 
purposes ;  things  extra commercium  et  quorumnon  est  commercium. 
That  distinction  might  well  apply  to  property  like  public  ships 
of  war,  held  by  the  sovereign  jure  coroncBj  and  not  be  applicable 
to  the  common  property  of  the  sovereign  of  a  commercial  cha- 
racter, or  engaged  in  the  common  business  of  commerce."   And 

0)  2  Doda.,  451.  C)  17  Q.  B.,  171 ;  20  L.  J.  (Q.B.).  488. 

{*)  Referred  to  in  2  Dods. .  464.  (•)  17  Q.  B.,  196  ;  20  L.  J.  (Q.B.).  405. 

(')  11  Allen  (MaasacliUfletts  Rep.),  157.        (")  8  Sumner  U.  S.,  308,  812,  818,  815. 
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again  he  says :  "  Iii  the  case  of  The  Schooner  Exchavge  v.  Mc- 
Faddon  (*)  it  was  considered,  by  the  court,  that  the  ground  of 
exemption  of  the  ships  of  war  of  a  foreign  sovereign,  coming 
into  our  ports,  from  all  process,  was  founded  upon  the  implied 
assent  of  our  government.  But  it  was  not  decided  that  the 
other  property  of  a  foreign  sovereign,  not  belonging  to  his 
military  or  naval  establishment,  was  entitled  to  a  similar  exemp- 

A  strong  illustration  of  the  distinction  between  the  jurisdic- 
tion in  rem  and  in  personam  is  supplied  by  the  decision  of  Mr. 
Justice  Story  in  the  case  of  Clarke  v.  Nao.  Jersey  Steam  Naviga- 
Hon  Company  (') :  "  The  real  point  of  controversy,"  he  says,  "  is 
whether  the  respondents  being  a  corporation  created  by  and 
having  its  corporate  existence  and  organization  in  the  state  of 
New  Jersey,  is,  as  a  foreign  corporation,  liable  to  a  suit  in  per- 
sonam in  the  admiralty  in  this  district  (^j,  not  directly,  but  indi- 
rectly through  its  attachable  property  here,  so  as  to  compel  the 
appearance  of  the  corporation  to  answer  the  suit,  or  at  all  events 
to  subject  the  property  attached  to  the  final  judgment  and  de- 
cree of  the  court.  The  whole  argument  turns  upon  this  propo- 
sition,,that  there  is  a  distinction  between  the  case  of  a  private 
person  and  that  of  a  corporation.  The  former  is  suable  in  the 
admiralty  by  process  of  attachment,  in  a  suit  in  pei'sonamy  against 
his  property  found  in  the  district,  although  he  may  not  person- 
ally be  found  within  the  district ;  whereas  a  corporation  is  liable 
to  be  sued  only  in  the  state  where  it  has  its  corporate  existence, 
and  from  which  it  derives  its  charter,  and  not  elsewhere,  al- 
though its  property  may  be  found  in  the  district  where  the  suit 
is  brought."  Then  follow  these  significant  words :  "  If  the 
present.were  a  suit  in  rem  against  the  property  to  enforce  a  right 
96]  *of  property  or  a  lien,  or  to  subject  it,  as  the  offending 
thing  " —  the  expression  is  remarkable  —  "  (as  in  cases  of  colli- 
sion), to  the  direct  action  of  the  court,  the  case  could  not  admit 
of  any  real  doubt ;  for  in  all  proceedings  in  rem^  the  court  having 
jurisdiction  over  the  property  itself,  it  is  wholly  unimportant 
whether  the  property  belongs  to  a  private  person  or  to  a  corpo- 
ration, to  a  citizen  or  to  a  foreigner,  to  a  resident  or  to  a  non-resi- 
dent, to  a  domestic  or  to  a  foreign  corporation.  In  each  and  in 
every  such  case  the  jurisdiction  is  complete  and  conclusive." 

I  am  disposed  to  hold  that,  within  the  ebb  and  flow  of  the  sen, 
in  the  case  of  salvage  the  obligaiio  ex  quasi  contractu  attaches 
jure  gentium  upon  the  ship  to  which  the  service  has  been  ren- 
dered, and  in  the  case  of  collision  the  obligatio  ex  quasi  delicto  at- 
taches jure  gentium  upon  the  ship  which  is  the  wrong  doer, 

0)  7  Crancli  U.  S.  Supreme  Court  Rep.,  116.  O  1  Story,  531, 537. 

O  The  district  of  Uliode  Island. 
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whatever  be  her  character,  pablit  or  private,  and  such,  I  think, 
was  the  inclination  of  Lord  Stowell'*mind  in  the  case  of  The 
Pnns  Frederik  (*),  and  in  the  case  of  Tlit Swift  (*),  to  which  I  will 
presently  advert.  But  it  is  not  necc8a«»'y  in  the  present  case  to 
travel  to  this  goal,  because  a  nearer  one  is  at  hand.  This  ship 
cannot  claim  exemption  as  a  ship  of  war.  She  carries,  indeed, 
the  flag  of  the  Porte ;  but  she  is  not  equipped  in  any  sense  for 
war,  nor  does  she  pretend  to  be  so. 

Apart  from  the  question  of  the  \\2^n\\iy  jure  gentium^  to  which 
I  have  adverted,  I  am  not  prepared  to  deny  that  the  private  ves- 
srl  (for  instance  the  yacht  of  the  sultan),  though  equipped  for 
pleasure  and  not  for  war,  would  be  entitled  oy  international 
comity,  operating  (at  least  so  long  as  it  is  not  withdrawn  by  the 
state  conceding  it)  as  international  law,  to  the  same  immunity 
as  a  ship  of  war;  though  dicta  to  the  contrary  may  be  found  in 
the  writings  of  some  jurists. 

But  it  seems  to  me  idle  to  contend,  in  the  face  of  the  evidence 
before  me,  that  these  six  or  seven  ships  are  not  trading  vessels  to 
all  intents  and  purposes,  though  when  engaged  in  their  regular 
employment  they  carry  mail  bags.  But,  again,  I  am  not  obliijed 
to  predicate  this  character  of  all  these  vessels ;  the  one  bej^oro 
me  is  actually  chartered  to  a  British  subject,  and  has  been  by 
liim  publicly  advertised  like  any  other  merchant  vessel  to  carry 
♦cargo,  for  which  he  is  to  receive  the  freight.  That  this  [97 
cargo  is  liable  to  a  lien  for  salvage  has  not  been  denied;  but 
suppose,  under  the  6th  section  of  the  Admiralty  Court  Act,  1861, 
2 1  Vict.  c.  10,  the  owners  of  the  cargo  were  to  bring  a  suit  in  rem 
against  the  ship  for  damage  to  the  cargo,  must  that  suit  be  dis- 
missed, and  justice  so  far  denied,  because  the  ship  was  only 
chartered,  and  was  not,  according  to  the  technical  term  of 
English  law,  demised  to  the  British  subject,  and  therefore  re- 
mains the  property  of  the  khedive  ?  Such  has  been  necessarily 
the  contention  of  the  counsel  for  the  khedive.  I  cannot  assent 
to  it ;  the  mere  statement  appears  to  me  to  carry  with  it  a  refu- 
tsition  of  the  argument. 

It  was  ingeniously  argued  by  Mr.  Cohen  that  it  mattered  not 
whether  the  suit  was  in  rem  or  in  personam^  because  the  object 
of  the  jus  in  rem  was  to  enforce  the  jus  in  personam  ;  and  the 
cases  of  The  Druid  (^,  and  The  Thetis  (*),  were  cited  in  support 
of  this  proposition.  But  this  argument  in  its  relation  to  the 
present  case  appears  to  me  fallacious.  The  object  of  interna- 
tional law,  in  this  as  in  other  matters,  is  not  to  work  injustice, 
not  to  prevent  the  enforcement  of  a  just  demand,  but  to  substi- 
tute negotiations  between  governments,  though  they  may  be 

(')  2  Dodfl.,  451.  O  1  W.  Rob.,  891. 

O  1  Dods.,  320,  339.  {*)  3  Maritime  Law  Cases,  357. 
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dilatory  and  the  issue  distant  and  uncertain,  for  the  ordinary 
use  of  courts  of  justice  in  oases  where  such  use  would  lessen  the 
dignity  or  embarrass  Ifie  functions  of  the  representatives  of  a 
foreign  state ;  and  if  tlio  suit  takes  a  shape  which  avoids  this 
inconvenience,  the  object  both  of  international  and  of  ordinary 
law  is  attained  —  of  the  former,  by  respecting  the  personal 
dignity  and  convenience  of  the  sovereign ;  of  the  latter,  by  the 
administration  of  justice  to  the  subject. 

The  universally  acknowledged  exceptions  to  the  general  rule 
of  the  sovereign's  immunity  when  examined  prove  the  truth  of 
this  proposition.  For  instance,  the  exemption  from  suit  is  ad- 
mitted not  to  apply  to  immovable  property'.  One  reason  may 
be  that  the  owner  of  such  property  has  so  incorporated  himself 
into  the  jural  system  of  the  state  in  which  he  holds  such  pro- 
perty, that  the  argument  of  general  inconvenience  to  states  from 
allowing  the  exemption  outweighs  the  argument  from  conve- 
nience on  which  the  exemption  in  other  matters  is  bottomed. 
But  another  reason  surely  is  that  which  seems  to  be  suggested  by 
98]  Jervis,  C.  J.,  *in  Taylor  v.  Best  (*),  that  such  a  suit  can  be 
carried  on  without  the  necessity  of  serving  process  upon  the 
sovereign,  or  of  interfering  in  any  way  with  such  personal  pro- 
perty as  may  be  requisite  tor  the  due  discharge  of  his  functions. 
The  exemption  must  be  taken  away  for  one  of  three  reasons, 
either  those  which  I  have  suggested,  or  a  third,  that  the  acqui- 
sition of  immovable  property  amounts  to  a  waiver  of  privilege. 
Take  another  instance  :  the  sovereign  who  is  plaintift'  in  a  suit 
cannot  escape  from  the  necessity  of  answering  interrogatories, 
and  being  subject  to  the  service  of  process,  and  to  counter  de- 
mands, such  as  the  reconventiones  of  the  Roman  law ;  which 
law  justly  says,  "  Qui  non  cogitur  in  aliquo  loco  judicium  pati, 
si  ipse  ibiagat,  cogitur  excipere  actiones,  et  ad  eundem  judicem 
raitti  '^  (Dig.  1.  v.  t.  1-22). 

So  the  Court  of  Chancery  has  decided  that,  though  it  will  not 
make  an  order  against  an  ambassador  who  does  not  submit  to 
its  jurisdiction,  yet  it  will  restrain  a  third  party  from  giving  to 
him  a  fund,  the  right  to  which  is  in  dispute,  notwithstanding 
his  title  to  the  fund  may  be  absolute  in  law :  Gladstone  v.  Ma- 
surus  Bey  (*).  And,  quite  recently,  in  1872,  in  the  case  ofLari- 
viire  v.  Morgan  0,  Lord  Chancellor  Hatherley  decided  that 
where  a  foreign  government  has  made  a  contract  in  this  country, 
and  has  lodged  money  in  the  hands  of  agents  in  this  country 
for  payment  of  the  sums  to  become  due  under  the  contract,  ho 
would  not  refuse  relief  to  the  contractor  because  the  contract* 
was    with    a  foreign  government,   nor  because   the   foreign 

(')  14  C.  B.,  487,  522  ;  23  L.  J.  (C.P.),  80. 
O  1  H.  &  M.,  459 ;  32  L.  J.  (Ch.),  p.  151.  (')  Uw  Rep.,  7  Cb.,  550. 
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government  would  not  appear  before  bira ;  and  he  ordered  tbe 
agents  to  bring  the  money  into  court,  to  be  paid  out  to  the  con- 
tractor on  his  proving  that  he  had  performed  his  part  of  the 
contract. 

All  these  instances  of  exception  from  the  general  rule  of  the 
sovereign's  immunity  seem  to  me  founded  upon  the  principle 
which  I  have  stated ;  and,  if  so,  why  should  not  such  proceed- 
ings in  rem  as  have  bfeen  instituted  in  this  case  be  in  accordance 
with  international  law  ?  For  it  must  be  remembered  that  this 
is  the  law  which  I  have  to  apply  to  this  suit.  No  disrespect  is 
shown,  no  injustice  is  done  to  the  sovereign,  while  justice  is 
done  to  the  private  suitor. 

♦Thirdly,  assuming  again  that  the  khedive  has  a  status  [99 
which  entitles  him  to  the  privilege  claimed,  has  he  by  his  con- 
duct waived  or  forfeited  that  privilege?  In  the  case  of  The 
Swift  (^)  Lord  Stowell  had  to  consider  whether  the  king  was 
bound  by  the  navigation  acts ;  and  after  stating  some  of  the 
difficulties  attending  the  solution  of  this  question,  he  says: 
"  The  utmost  that  I  can  venture  to  admit  is,  that  if  the  king 
traded,  as  some  sovereigns  do,  he  might  fall  within  the  opera- 
tion of  these  statutes.  Some  sovereigns  have  a  monopoly  of 
certain  commodities,  in  which  they  traffic  on  the  common  prin- 
ciples that  other  traders  traffic ;  and,  if  the  king  of  England  so 
possessed  and  so  exercised  any  monopoly,  I  am  not  prepared  to 
say  that  he^mUflt  not  conform  his  traffic  to  the  general  rules  by 
which  all  trade  is  regulated." 

Bynkershoek,  when  he  wrote  iiis  celebrated  treatise  De  Poro 
Legatorum,  complained  (cap.  xiv,  de  legato  mercatore,  Opera 
Minora,  ed.,  1752,  p.  500)  (")  that  in  this  day  the  privilege  of  the 
ambassador  had  been  greatly  abused  to  cover  the  trade  of  the 
merchant.  I  must  say  that  if  ever  there  was  a  case  in  which  the 
alleged  sovereign  (to  use  the  language  of  Bynkershoek)  was 
"  strenue  mercatorem  agens,'*  or  in  which,  as  Lord  Stowell  says, 
he  ought  to  "  traffic  on  the  common  principles  that  other  traders 
traffic  "  ('),  it  is  the  present  case ;  and,  if  ever  a  privileged  per- 
son can  waive  his  privilege  by  his  conduct,  the  privilege  has  been 
waived  in  this  case. 

It  was  not  denied,  and  could  not  be  denied,  after  the  evidence 
that  the  vessel  was  employed  for  the  ordinary  purposes  of  trad- 
ing. She  belongs  to  what  may  be  called  a  commercial  fleet.  I 
do  not  stop  to  consider  the  point  of  her  carrying  the  mails,  for 
that  was  practically  abandoned  by  counsel.  She  eirters  an  Eng- 
lish port  and  is  treated  in  every  material  respect  by  the  autho- 
rities as  an  ordinary  merchantman,  with  the  full  consent  of  her 

(>)  1  Doda.,  320,  330. 
O  Bvnkerslioek  Opera  Omnia,  vol.  2,  p.  165,  ed.,  1767.  (*)  1  Dods.,  at.  p.  839. 
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master;  and  at  the  time  of  the  collision  she  is  chartered  to  a 
British  subject,  and  advertised  as  an  ordinary  commercial  vessel. 
100]  ^o  principle  of  *international  law,  and  no  decided  case, 
and  no  dictum  of  jurists  of  which  I  am  aware,  has  gone  so 
far  as  to  authorize  a  sovereign  prince  to  assume  Jthe  character 
of  a  trader,  when  it  is  for  his  benefit;  and  when  he  incurs  an 
obligation  to  a  private  subject  to  throw  oflF,  if  I  may  so  speak, 
his  disguise,  and  appear  as  a  sovereign,  claiming  for  his  own 
benefit,  and  to  the  injury  of  a  private  person,  for  the  first  time,  all 
the  attributes  of  his  character ;  while  it  would  be  easy  to  accu- 
mulate authorities  for  the  contrary  position  (see  especially  Klii- 
ber  Europ.  Volkerrecht,  §  210  Q)  and  authorities  cited  in  note). 
Upon  allgrounds  therefore,  namely.  First,  that  his  highness  the 
khedive,  however  exalted  his  position  and  distinguished  his  rank, 
has  failed  to  establish  that  he  is  entitled  to  the  privileges  of  a  sove- 
reign prince,  according  to  the  mteria  of  sovereignty  required  by 
the  reason  of  the  thing,  and  by  the  usage  and  practice  of  nations 
as  expounded  by  accredited  writers  upon  international  jurispru- 
dence ;  Secondly,  that,  on  the  assumption  he  is  entitled  to  such 
privilege,  it  would  not  oust  the  jurisdiction  of  this  court  in  the 
particular  proceeding  which  has  been  instituted  against  this 
ship  ;  And,  thirdly,  that,  assuming  the  privilege  to  exist,  it  has 
been  waived  with  reference  to  this  ship  by  the  conduct  of  the 
person  who  claims  it ;  I  pronounce  against  the  protest,  and  I 
think  I  must  in  justice  to  the  suitor  give  him  the  costs  of  these 
proceedings.  Having  regard  to  the  importance*  of  the  case,  if 
any  leave  of  the  court  be  required  in  order  to  appeal  from  this 
decision,  I  will  readily  give  the  requisite  permission. 


Q)  KlUber,  Droit  dea  gens  modem  de  TEarope,  nouvelle  Edition  par  M.  A.  Ott. 
Parid,  1861,  pp.  273,  274. 
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Injunction  —  Nuisance —  U9&r — Increased  Nuisance  —  House, 

The  occupier  of  a  house  in  a  street  in  London  had,  many  years  ago,  oonverted 
the  ground  floor  into  a  stable.  In  1871  a  new  occupier  altered  the  stable  so  that 
tlie  noise  of  the  horses  was  an  annoyance  to  the  next  door  neighbor,  and  pre- 
vented him  from  letting  his  house  as  lodgings : 

Held,  that  the  fact  of  horses  having  been  previously  kept  in  the  stable,  bat 
so  as  not  to  be  an  annoyance,  did  not  deprive  the  neighbor  of  his  right  to  have  the 
nuisance  restrained : 

Annoyance  caused  by  the  unusual  use  of  a  house  may  be  a  nuisance  where 
like  annoyance  from  the  ordinarv  use  of  it  would  not  be. 

Decree  of  the  master  of  the  rolls  reversed. 

The  plaintiff  in  this  case  liad  taken  a  lease  of  the  house  No.  * 
18,  Green  street,  Grosvenor  Square,  for  sixteen  years,  from  the 
24th  of  June,  1861,  at  a  rent  of  jC130  a  year ;  and  he  used 
the  house  as  a  private  hotel,  letting  the  rooms  as  lodgings. 
The  house  No.  19  had,  since  1830,  been  occupied  by  Mr. 
Steward,  a  livery  stable  keeper ;  and  for  more  than  fifty  years 
the  ground  floor  of  Ko.  19  had  been  fitted  up  and  used  as  stables, 
but  sometimes  it  was  used  as  a  coach  house.  In  1871  the  de- 
fendant, who  was  a  captain  in  the  Life  Guards,  became  the 
occupier  of  Ko.  19.  He  made  some  alterations  in  the  stable- 
fittings,  the  nature  and  effect  of  which  were  disputed,  and  there 
was  also  a  dispute  whether  he  kept  more  horses  on  the  ground 
fioor  of  N"o.  19  than  had  been  previously  kept. 

The  plaintiff,  in  April,  1872,  filed  the  bill  in  this  suit  to  re- 
strain the  defendant  from  keeping  horses  on  the  ground  fioor 
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of  No.  19,  so  as  to  occasion  any  nuisance  or  annoyance  to  the 
plaintift'  or  his  lodgers.  The  plaintiff  alleged  and  produced 
evidence  that  ever  since  the  defendant  had  used  the  ground 
floor  as  a  stable  the  noises  occasioned  by  his  horses  had  been  a 
nuisance  and  annoyance  to  the  plaintiff  and  his  lodgers,  and  that 
his  lodgers  had  left  the  house  in  consequence  thereof.  The  de- 
defendant  denied  that  there  was  any  such  nuisaace,  or  all  events, 
that  it  was  greater  than  it  had  been  before  his  time.  The  con- 
468]  elusions  which  the  court  drew  *orf  the  disputed  ques- 
tions of  fact  appear  from  the  judgments  of  their  lordships. 
The  master  of  the  rolls  dismissed  the  bill  without  costs,  being 
of  opinion  upon  the  evidence  there  had  been  no  such  increase 
of  nuisance  as  to  justify  the  plaintiff  in  applying  to  the  court. 
The  plaintiff  appealed. 

Mr.  Higgins,  Q.C.,  and  Mr.  Chester j  for  the  appellant :  A 
clear  case  of  ^luisance  is  made  out,  and  of  needless  nuisance, 
for  the  stable-fittings  could  easily  be  altered  so  as  to  put  an  end 
to  it. 

Sir  R,  Baggalla}/,  Q.C.f  and  Mr.  A.  T.  Watson^  for  the  defend- 
ant: Horses  had  been  kept  for  many  years  in  this  place  long 
before  the  plaintiff  came  there,  and  no  increase  of  nuisance  is 
shown.  The  court  cannot  determine  exactly  how  many  horses 
may  be  kept,  or  what  amount  of  annoyance  may  be  borne : 
Soltau  V.  JJeHeld  (^);  Baxendale  v.  McMurray  (*).  A  mere 
change  in  the  manner  of  carrying  on  a  business  is  not  enough  : 
Inchbald  v.  Robinson  (^) ;   Crossley  v.  Lighiowler  (*). 

Lord  Selborne,  L.C.  :  In  this  case  the  bill  is  to  restrain  for 
the  future,  and  to  obtain  damages  for  the  past,  on  account  of  • 
a  nuisance  to  the  plaintiff's  house.  The  master  of  the  rolls  was 
not  satisfied  that  the  plaintiffs  case  was  made  out  upon  the  evi- 
dence, though  he  thought  it  a  case  of  hardship  upon  the  plaintiff, 
jind  therefore  dismissed  the  bill  without  costs.  ITow,  with  great 
deference  to  thejudgment  of  the  court  below,  I  must  say  that  I 
am  unable  to  perceive  any  material  contradiction  in  the  evi- 
dence as  to  aiiy  material  question  of  fact  in  the  cause.  It 
appears  to  me  that  the  plaintiff  has  proved  what  it  was  his  duty 
to  prove,  and  that  the  defendant  has  attempted  to  meet  that  only 
by  raising  issues  irrelevant  to  the  case. 

The  case  is  this :  The  alleged  nuisance  is  committed  on  the 
469]  *ground  floor  of  the  street-front  of  the  defendant's  house 
in  Green  street,  which  is  next  door  to  the  plaintift''s  dwelling- 
house,  used  by  the  plaintiff'  as  a  private  hotel,  by  which,  as  he 
says,  he  makes,  and  has  made,  his  livelihood.  T^he  manner  of 
the  nuisance  alleged  is  this,  that  the  defendant  has  de  novo  in  the 

(»)3  Sim.  (N.S.).  133.  OLaw  Rep.,  4  Cli.,  888. 

O  Law  Hup,  2  Ch.,  700.  (*)  Ibid.,  2  Ch.,  478. 
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year  1871,  within  a  year  of  the  filing  of  the  bill,  constructed,  or 
reconstructed,  certain  stables  upon  the  ground  floor  of  the  house 
.adjoining  the  plaintiff's  dwelling-house  in  Green  street  with 
iron  mangers  fastened  against  the  party-wall  which  divides 
that  house  from  the  best  hving  rooms  of  the  plaintiff's  house  ; 
the  horses'  heads  being  turned  in  their  stalls  towards  that  party- 
wall,  and  the  chains  by  which  they  are  held  in  their  stalls  being 
iron  chains,  fixed  either  to  the  wall;,  or,  as  I  rather  think  is  the 
case,  to  the  iron  mangers  attached  to  the  wall.  The  other 
fittings  and  appliances  of  the  stable  are  alleged  in  the  bill,  and 
proved  by  the  evidence  to  constitute  a  new  state  of  things 
created  by  the  defendant  in  the  year  1871:  [his  lordship  then 
stated  the  allegations  and  the  principal  evidence]. 

The  true  result  of  the  evidence,  as  it  appears  to  me,  on  that 
part  of  the  case  is  this,  that  during  the  tenancy  of  Mr.  Stewart 
there  never  was  more  than  one  horse  kept  in  such  a  manner  as 
to  be  in  any  sense  in  contact  with  the  plaintiff's  house.  But 
supposing  it  to  be  shown  that  there  had  been  one  or  more  kept 
in  a  different  manner,  so  as  not  create  a  nuisance,  that  would 
not  aftect  the  question.  It  is  shown  that  at  present  they  do 
create  a  nuisance,  and  a  nuisance  of  a  most  injurious  effect  on 
the  comfort  and  value  of  the  plaintiff's  house,  calculated  to  de- 
stroy his  livelihood ;  and  it  appears  to  me  that  we  have  here  all 
the  circumstances  which  are  necessary  to  entitle  a  plaintiff 
whoso  property  is  injured  to  the  protection  of  this  court. 

"With  regard  to  the  question  of  law  in  the  case,  I  shall  say 
very  little,  oecause  these  questions,  are  eminently  questions  of 
fact  rather  than  law;  but  I  desire  to  say  as  much  as  this :  In 
making  out  a  case  of  nuisance  of  this  character,  there  are  always 
two  things  to  be  considered,  the  right  of  the  plaintiff  and  the 
right  of  the  defendant.  If  the  houses  adjoining  each  other  are 
so  built  that  from  the  commencement  of  their  existence  it  is 
manifest  that  each  adjoining  inhabitant  was  intended  to  enjoy 
his  own  property  for  *the  ordinary  purposes  for  which  it  [470 
and  all  the  different  parts  of  it  were  constructed,  then  so  long 
as  the  house  is  so  used  there  is  nothing  that  can  be  regarded  in 
law  as  a  nuisance  which  the  other  party  has  a  right  to  prevent. 
But,  on  the  other  hand,  if  either  party  turns  his  house,  or  any 
portion  of  it,  to  unusual  purposes  in  such  a  manner  as  to  pro- 
duce a  substantial  injury  to  his  neighbor,  it  appears  to  me  that 
that  is  not  according  to  principle  or  authority  a  reasonable  use 
of  his  own  property  ;  and  his  neighbor,  showing  substantial  in- 
jury, is  entitled  to  protection.  1  do  not  regard  it  as  a  reasona- 
ble or  as  a  usual  manner  of  using  the  front  portion  of  a  dwelling 
house  in  such  a  street  as  Qreen  street,  that  it  should  be  turnecl 
into  stables  for  horses ;  and,  if  it  is  so  used,  then  the  proprietor 


4S8  CHANCERY  APPEA\S.  [L.  R 

1873  Ball  V.  Ray.  L.C.andL..TT 

is  bouDd  to  take  care  tbat  it  is  so  used  as  not  to  be  a  substantial 
annoyance,  detrimental  to  the  comfort  jnd  to  the  value  of  the 
neighbors'  property.  In  my  judgment,  '^hat*  which  is  unreason- 
able has  been  done  here,  and  it  is  proved  that  the  defendant 
has  created  a  substantial  interference  with  the  comfort  and  value 
of  his  neighbors*  property.  I  think  that  a  decree  ought  to  be 
made  for  an  injunction  with  costs,  and  an  inquiry  directed  as 
to  damages,  as  asked  by  the  bill. 

Sir  G.  Melltsh,  L.J. :  I  am  of  the  same  opinion.  I  will  first 
consider  whether,  if  this  case  had  been  tried  at  law,  an  action 
coald  have  been  maintained  by  the  plaintiff  against  the  defend- 
ant; and  then,  if  such  an  action  could  have  been  maintained  at 
law,  whether  there  is  any  reason  why  the  plaintiff  should  not 
have  a  remedy  in  this  court. 

If  the  case  had  been  tried  at  law,  the  pleadings  would  have 
raised  distinctly  the  issues  which  would  be  material  for  the  de- 
termination  of  the  case.  In  the  first  place  the  plaintiff,  of 
course,  would  have  had  to  show  in  his  declaration  what  the 
nuisance  was  of  which  he  complained.  That  would  have  been 
denied  by  the  defendant  under  the  plea  of  "  Not  guilty,"  and 
the  burden  of  proof  would  have  been  on  the  plaintiff  to  make 
out  that  the  defendant  had  committed  an  actionable  nuisance. 
Then  the  defendant,  in  addition  to  the  plea  of  "  Not  guilty," 
under  the  circumstances  of  this  case,  would,  no  doubt,  have 
pleaded  that  he  and  the  occupiers  of  his  premises  had,  for  a 
471]  period  of  twenty  years,  been  *accust6med,  as  of  right,  to 
commit  the  alleged  nuisance  in  the  same  way  in  which  the  de- 
fendant had  committed  it. 

In  answer  to  that,  the  plaintiff  would,  of  course,  have  tra- 
versed, and  he  might  in  addition  have  now  assigned  that,  even 
although  the  defendant  had  acquired  a  prescriptive  right  to  com- 
mit such  a  nuisance,  yet  he  had  committed  nuisances  in  excess 
of  the  right  which  he  had  so  acquired.  Now  I  do  not  think  it 
necessary  in  this  case  to  consider  whether  there  has  been  any 
excess,  because,  as  I  read  the  plaintiff's  bill,  it  does  not  at  all 
allege  that  if  the  defendant  had  acquired  a  right  to  commit  a 
nuisance,  there  has  been  any  excess.  He  puts  his  case  on  this, 
that  previous  to  the  time  when  the  defendant  had  committed 
the  nuisance  there  was  no  nuisance  at  all.  The  two  issues  that 
have  therefore  to  be  determined  are,  first,  does  the  plaintiff  make 
out  that  the  defendant  has  committed  an  actionable  nuisance? 
and,  secondly,  if  the  plaintiff  does  make  it  out,  has  the  defend- 
ant made  out  that  he  is  entitled  to  commit  that  nuisance  b^ 
reason  of  its  having  been  committed  by  the  occupiers  of  his 
premises,  as  of  right,  for  a  period  of  twenty  years  ?  In  my 
opinion,  and  indeed  it  is  hardly  seriously  denied  by  the  counsel 
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for  the  defendant,  the  defendant  has  committed  an  actionable 
iiiiiRance.  I  entirely  a^ree  with  what  has  been  said  by  the  lord 
chancellor,  that  when  in  a  street  like  Green  street  the  ground 
floor  of  a  neighboring  house  is  turned  into  a  stable,  we  are  not 
to  consider  the  noise  of  horses  from  that  stable  like  the  noise 
of  a  pianoforte  from  a  neighbor's  house,  or  the  noise  of  a  neigh- 
bor's children  in  their  nursery,  which  are  noises  we  must  rea- 
sonably expect,  and  must  to  a  considerable  extent  put  up  with. 
A  noise  of  this  kind,  if  it  materially  disturbs  the  comfort  of  the 
plaintiiF's  dwelling  house  and  prevents  people  from  sleeping  at 
night,  and  still  more,  if  it  does  really  and  seriously  interfere 
with  the  plaintiff's  trade  as  a  lodging  house  keeper,  beyond  all 
question  constitutes  an  actionable  nuisance.  That  being  so, 
the  real  question  to  be  determined  in  this  case  is,  has  the  de- 
fendant made  out  that  that  nuisance  has  been  exercised  for  a 
period  of  twenty  years  ?  It  appears  to  be  very  important  to 
bear  in  mind  that  the  burden  of  proof  is  upon  him,  ana  it  clearly 
ought  to  be  upon  him.  When  this  house  was  first  turned  into  a 
♦stable  it  was  in  all  probability  a  great  inconvenience,  and[472 
caused  annoyance  to  the  owners  of  the  neighboring  houses; 
but  until  it  became  a  nuisance,  and  an  actionable  nuisance,  they 
would  have  no  remedy  on  account  of  that  inconvenience.  No 
doubt  the  owner  of  the  next  house  is,  under  such  circumstances, 
ill  a  position  of  great  difficulty  as  to  when  he  should  commence 
liis  legal  proceedings..  If  he  commence  them  too  early,  when  an 
actionable  nuisance  cannot  be  proved,  he  loses,  and  all  the  costs 
will  be  thrown  upon  him.  lie  therefore  naturally  waits  until 
there  really  is  a  nuisance  which  he  can  prove  beyond  all  ques- 
tion ;  and  then  the  defendant  may  be  able  to  plead  that  the 
nuisance  has  gone  on  for  twenty  years.  It  appears,  therefore, 
to  be  quite  right  to  throw  upon  the  defendant  the  burden  of 
proving  very  clearly  that  the  nuisance  really  has  been  continued 
(luring  twenty  years.  Now,  in  my  opinion,  there  is  actually  no 
evidence  that  this  nuisance  had  existed  for  twenty  years;  and 
if  this  case  had  been  tried  at  law  it  would  have  been  the  duty 
of  the  judge  to  tell  the  j.ury  that  there  was  no  evidence  on  that 
issue,  and  to  direct  a  verdict  for  the  plaintiff.  On  the  whole,  I 
am  of  opinion  that  the  plaintiff  has  most  clearly  made  out  his 
case ;  andlamconfidentthathadhebroughtanactionatlawthere 
must  have  been  a  verdict  in  his  favor.  That  being  so,  there 
cannot  be  any  doubt  that  he  has  also  a  remedy  in  this  court; 
for  this  is  not  one  of  those  cases  where,  although  an  action  for 
a  nuisance  might  be  maintained  at  law,  yet  in  this  court  there 
would  be  no  remedy. 
Sir  "W.  M.  James,  L.J. :  I  am  entirely  of  the  same  opinion. 

Minutes  : —  InjuDctton  to  restrain  the  defendant  from  keeping  or  suffering  any 
liurses  to  be  on  the  ground  floor  of  No.  19,  Green  street,  so  as  to  occasion  auy 
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nuisance  to  the  plaintiff,  his  family,  and  lodgers  residing  in  No.  18,  Qreen  street, 
as  aforesaid.  Direct  an  inquiry  to  ascertain  the  damage  sustained  by  the  plaint- 
iff by  reason  of  the  user  by  the  defendant  of  the  said  building  so  as  to  occasion  a 
nuisance  to  the  plaintiff;  and  order  the  defendant  to  pay  the  amount  of  such 
damages  when  ascertained,  and  to  pay  the  costs  of  the  suit. 

Solicitors  for  the  plaintiff:  Messrs.  MiUer  ^  Miller. 

Solicitors  for  the  defendant :  Messrs  Wilcle  ^  Co. 

(See  MoalL's  not«  to  Clarke's  Chan-  Although  if  defendant,  by  adopting 
eery,  350,  ed.,  1869).    It  is  no  defense  to  an  improved  mechanism  oi'  process,  can 
Hn  action  for  injuries  sustained  from  a  abate  the  nuisance  he  may  be  allowed 
nninance  that  the  plaintiff  built  in  the  to  do  so.     Weil  v.  Schultz,d9  How.  Prac. 
nHljfhborhood  thereof  after  the  defend-  Rep.,  9. 
^  ant's  erections  were  completed  nor  that  That  a  nuisance  is  not  constant,  does 
'  the  same  had  for  a  long  time,  before  not  affect  the  right  of  a  party  injured 
]>]aintiff  built  been  used  in  the  manner  thereby  to  protection.    Meigs  v.  "Lifter, 
complained  of.     CommonweaUh  v.  Up-  23  New  Jersey  Eq.,  199  ;  l^ay  v.  Whit- 
ton,  6  Gray,  473 ;  Taylor  v.  People,  6  man,  100  Mass.,  76. 
Parker  Crim.   Rep.,  847 ;  Mulligan  v.  Nor  that  the  work  is  a  public  neces- 
Elias,  12  Abb.  Prac.  N.  S.,  296, 43  How.  sity  somewhere.     Meigs  v.  Lister,  23 
Prac.    Rep..  239;  8t,  Helenas  Smelting  New  Jersey  Eq.,  199. 
Go.  V.  TY^tn^,  11  House  of  Lords  Cases,  A  party's  rights  to  relief  from  the 
642.  nuisance  of  defendants'  works  is  not  af- 

It  is  not  necessary  for  the  purposes  fected  by  the  fact  that  the  locality  is  sup- 

of  an  injunction  that  the  odors  or  gases  rounded  by  other  nuisances  and 'is  dedi- 

arising  from  the  carrying  on  of  defend-  cated  to  such  purposes.    The  owners 

ant's  business  should  be  noxious  or  un-  of  each  must  be  proceeded  against  sepa- 

wholesome ;  it  is  sufficient  that  they  be  •  rately ;  they  cannot  be  joined  in  one 

so  offensive  or  disagreeable  as  to  render  suit  nor  need  the  suits  proceed  pari 

life  uncomfortable.    Meigs  v.  Lister,  23  passu.    Meigs  v.  Lister,  23  New  Jersey 

New  Jersey  Eq.   Rep.,  199;  Brady  v.  Eq.,  199;  St.  Helen's  Smelting  Co.  v. 

Weeks,  8  Barb.,  157 ;  Cooper  v.  RandaU,  lipping,  11  House  of  Lords  Cas.,  042. 

53  Illinois,  24;  Aldrich  y.  Howard,  8  Nor  is  it  a  defense  that  o£^r,  similar, 

Rhode  Island,  246;  MeKeon  v.  See,  4  ^ec^i^TTW  do  not  create  serious  annoyance 

Robertson,  449  affirmed,  51  New  York,  to  neighboring  householders.    Aldrich 

300 ;  Weil  v.  Schultz,  33  How  Prac.  Rep.,  v.  Howard,  8  Rhode  Island,  246. 

7.     See  in  England  St.  Helen's  Smelting  Although  evidence  as  to  how  the  a1- 

Co.  v.  Tipping,  11  House  of  Lords  Cas.,  leged  nuisance  has  affected  neighboring 

642 ;  Adams  v.  Micluiel,  38  Maryland,  houses  at  an  equal  or  greater  distance 

123.                            '  therefrom  is  admissible.    Fay  v.  Whit- 

Althoup^h  the  injury  must  be  some-  m/in,  100  Mass.,  76. 

thing   more  than  a  fanciful  inconve-  The  following  erections  may  or  may 

nience,  a  question  of  mere  delicacy  or  not  be  nuisances,  according  to  tiie  extent 

fastidiousness,  arising  from  elegant  and  of  the  injury  they  inflict ;  a  grist  mill  in 

dainty  habits  of  life ;  it  must  be  a  clear  a  city.  Cooper  y.  Bandail,  58  Ulinois,  24 ; 

and  plain  interference  with  ordinary  a  blacksmith's  or  carriage  maker's  shop, 

comforts  and  enjoyments.     Cooper  y.  Hcenner  v.  2Vn«n,'38  How.  Prac,  176  ; 

Bandail,    53  Illinois,   24 ;  St,   Helen's  Whitney  v.  Bartholomew,  21  Connect!- 

Smelting  Co,  y.  Tipping,  11  House  of  cut,  213 :  a  slaughter  house.    Fay  v. 

Lords  Cases,  642.  Whitman,  100  Mass.,  17Q ;  Ihibois  v. 

Even  if  a  business  be  lawful  in  itself,  BvMeng,  15  Abb.  Prac.  Rep.,  445 ;  Pedre 
and  is  carried  on  with  reasonable  dili-  v.  Swinton,  MacLean  dk  Robinson,  1018 , 
gence  to  prevent  it  becoming  an  injury  a  cooking  stove  erected  so  near  to  the 
to  others,  still  the  proprietor  will  be  partition  wall  of  two  houses  as  to  inj  ure, 
held  responsible  in  damages  to  one  who  by  its  ordinary  use,  the  goods  of  the  ad- 
does  receive  injury  therefrom,  as,  in  jacent  proprietor,  and  render  his  house 
rendering  his  dwelling  uncomfortable  uncomfortable  and  disagreeable.  Chrady 
as  a  habitation.  Cooper  v.  Bandail,  53  v.  Wolsner,  46  Alabama,  381 :  a  livery 
Illinois,  24 ;  Si,  Helen's  Smelting  Co.  v.  stable.  Morris  v.  Brower,  Anthon's 
Tipping,  11  House  of  Lords  Cases,  642;  N.  P.,  368,  8  Rhode  Island,  246;  gas 
Adams  v.  Michael,  88  Maryland,  123.  works.    Carhart  v.  Aiibum  Qas  Works, 
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S2  Barb.,  297 ;  the  business  of  a  tin-  rections,  or  that  the  witness  has  become 
smith  and  sheet  iron  worker.  Dennis  accustomed  to  the  gas  ;  in  a  sense  accli- 
V.  Echardb,  2  Am.  Law  Reg.,  N.  S.,  166  ;  mated.  "  By  a  beneficient  law  of  na- 
the  jarring  of  a  steam  engine.  McKeon  ture,  persons  may  become  so  inured  to 
V.  See,  4  £)bertson,  449,  affirmed  51  N.  offensive  employments  as  to  lose  all 
Y.  Rep.,  800  ;  a  coal  yard.  Russell  v.  sense  of  their  being  unpleasant.  It  is 
PopJiam,  8  N.  Y.  Lee.  Obs.,  272,  Wal-  matter  of  professional  and  judicial  ex- 
worth.  Chancellor ;  a  brick  yard.  Buck-  perience  that  in  cases  of  this  class,  wit- 
en8tine'8Appeal,70  Penn.  St.,  102,  9  Al-  nesses  come  from  the  gas  works,  the 
bany  L.  J.,  53 :  burning  of  bituminous  slaughter  house  and  the  bone  boiliDg 
coal  which  covers  houses  witti  dirt,  soot  establishments,  to  prove  that  there  was 
and  noxious  vapors.  Oabraith  v.  Oliver,  nothing  disaj^eable  in  them  or  un- 
3  Pittsburg  Rep.,  78;  Whitney  v.  Ba/r-  healthy."  Mulligan  ▼.  Elias,  12  Abb. 
tholomew,  21  Conn., 213  ;  smoke  from  a  Prac.  Rep.  N.  S.,  263.  Nor  though  the 
steam  engine.  CaHwriglU  v.  €hray,  2  alleged  nuisance  does  not  affect  the 
Upper  Canada,  L.  J.,  N.  S.,  300 ;  Adams  health  and  even  if  it  be  conducive  to 
V.  Michael,  38  Maryland,  123 ;  a  pig  stye,  health  are  those  facts  a  defense,  if  it  be 
or  cattle  yard.  Ohio,  etc.  v.  j^mon,  40  oppressive  to  the  senses  or  .render  the 
Ind.,  278.  See  a  citation  of  numerous  au-  plaintiff*s  premises  uncomfortable,  and 
thorities  where  various  erections  have  sensibly  and  materially  lessens  the  en- 
been  held  to  be.  McKeon  v.  See,  4  Ro-  joyment  of  his  property.  Mulligan  v. 
bertflon,  465-8;  note  to  Anthon's  N.  P.,  Mias,  12  Abb.  Prac  Rep.  ^.  S.,  263. 
370  (2d  ed ) ;  a  public  school  is  not.  JJar-  The  tearing  down  or  destruction  of  a 
risonv.  Good,  ij.R.,  11  Eq.Hefi.,  228,  building  cannot  be  justified  on  the 
It  should  be  borne  in  mind  that  the  ground  that  it  was  a  nuisance  if  the 
seeming?  contradictions  of  witnesses  as  injury  could  be  abated  without  its  de- 
to  whether  gas,  etc.,  is  offensive  or  not  structlon  and  arose  from  the  manner  of 
may  proceed  from  the  fact  that  when  usinfi^  the  building?  'rather  than  the 
examinations  were  made  the  condition  building  itself.  MiUer  v.  JBurch,  32 
of  the  atmosphere  was  favorable  or  the  Texas,  208,  5  Am.  Rep.,  242. 
wind  wiBLS  carrying  the  gas  in  other  di- 


[Law  Reports,  8  Chancery  Appeals,  482.] 
L.C.  and  L.  JM.  Feb.  19, 1873. 

♦Walsh  v.  Wason.  [482 

[1871  w.  170.1 

Equity  to  a  Settlement — Limitation  in  Default  of  Children, 

Where  a  wife  is  entitled  to  an  equity  to  a  settlement,  the  fund  will  be  limited, 
after  the  death  of  the  wife  and  in  default  of  children  of  the  wife,  to  the  husband 
whether  he  does  or  does  not  survive  the  wife. 

In  this  case  Sarah  Walsh,  a  married  woman,  was  by  a  decree 
of  the  court  declared  entitled  to  an  equity  to  a  settlement  in  a 
sum  of  about  £400  then  in  court,  which  sum  was  directed  to 
be  carried  to  a  separate  account.  And  it  was  declared  that  the 
same  ought  to  be  settled  upon  the  said  Sarah  Walsh  during  her 
life  for  her  separate  use,  and  after  her  death  for  such  of  the 
children  of  the  said  Sarah  Walsh,  by  her  present  or  any  future 
husband,  as  being  a  son  or  sons  should  attain  the  age  of  twenty- 
•6  Eno.  Rep.]  56 
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one  years,  or  being  a  daughter  or  daughters  should  attain  that 
age  or  marry, 

A  question  was  then  raised  whether,  in  default  of  such  child- 
ren, the  trusts  of  the  fund  should  be  for  the  incumbrances  of 
the  husband  William  Walsh,  according  to  their  priorities,  and 
subject  thereto,  upon  trust  for  the  husband  absolutely;  or  shonki 
be  for  the  husband  or  his  incumbrancers  if  he  survived  his  wife, 
but  in  case  he  died  in  the  lifetime  of  his  wife,  then  for  the  wife. 

The  master  of  the  rolls  said  that  he  had  in  similar  cases  made 
orders  giving  the  fund  to  the  husband  only  in  the  event  of  his 
surviving,  and  wished  the  matter  to  be  mentioned  to  the  lord 
chancellor. 

Mr.  Jackson,  Q.C.,  for  an  incumbrancer  of  the  husband,  said 
that  the  authorities  on  the  subject  were  clear,  and  cited  Carter 
V.  Taggart  (*) ;  Spireit  v.  Willows  (*) ;  In  re  SuggitCs  Trusts  (') ; 
Crozton  v.  May  (*). 

Mr.  Terrell,  for  the  husband  and  wife,  admitted  that  the  ques- 
tion was  decided  by  authority. 
483]     *Mi*«  Graham  Hastings,  for  trustees. 

Lord  Selbor^e,  L.C.  s  The  ultimate  limitation  to  the  hus- 
band ia  in  accordance  with  the  form  of  settlement  which  Lord 
Chelmsford  adopted  in  Spirett  v.  Willows  (%  and  which  the  Vice 
Chancellor  James  adopted  in  Croxton  v.  May  (♦)•  If  there  have 
been  orders  made  in  a  different  form,  I  should  conclude  that 
they  were  so  made  because  the  attention  of  tho  court  was  not 
drawn  to  the  particular  point. 

The  fund  here  is  not  a  reversionary  interest,  and  the  husband 
has  a  right  to  reduce  it  into  possession,  which  is  intercepted  by 
the  wife's  equitv  to  a  settlement.  The  only  question  is,  there- 
fore, whether  that  equity  is  to  ffo  beyond  making  a  provision 
for  the  wife  and  her  children.  In  my  opinion  that  point  was 
virtually  decided  by  Lord  Cran worth  in  darter  v,  Taggart  {\ 
though  down  to  that  time  a  practice  had  crept  in  of  giving  the 
wife  a  power  of  appointment. 

In  In  re  SuggitCs  Trusts  ('),  Lord  Cairns  held  it  inconsistent 
te  interfere  with  the.  right  of  the  husband  any  more  than  was 
necessary,  and  that  to  give  a  power  of  appointment  to  the  wife 
did  go  beyond  what  was  necessary.  It  appears  to  me,  upon 
the  same  principle,  that  the  court  would  go  beyond  the  neces- 
sity of  the  equity  to  a  settlement  if  it  in  fact  placed  the  fund  in 
the  position  of  a  reversionary  interest.  The  husband  has  a  right 
to  any  interest  in  possession,  except  so  far  as  may  be  necessary 
to  provide  for  the  wife  and  children.  Several  judges,  who 
have  especially  directed  their  minds  to  this  subject,  have  come 

(»)  1  D.  M.  &  G.,  280.  (•)  Law  Rep.,  8  Ch.,  215. 

O  Law  Rep.,  1  Ch.,  520 ;  Ibid.,  4  Ch.,        (*)  Ibid.,  9  Eq..  404. 
407.  (•)UwRep.lCh..520. 
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to  the  same  eonclasion,  and  I  have  no  doubt  that  it  is  correct. 
The  same  form  must  be  used  as  was  used  in  Spirett  v.  Willows. 
Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors :  Messrs,  Chinery  &  Aldridge ;  Messrs.  R.  M.  ^  F. 
Lowe ;  Messrs  Waller  k  Son. 


[Law  Beporta,  8  Cbanceiy  Appeals,  484.J 
L.C.,  and  L.J.M.,  Feb.  17,  18,  March  5, 1873. 

♦Earl  of  Aylesford  v.  Morris.  [4.84 

[1871  A.  67.] 
JSxpecktrU  Heir —  Uncansciondble  Bargain -^InjunUion, 

The  doctrines  of  eqnity  as  to  the  relief  of  expectant  heirs  from  nn^onscion- 
able  bargains  have  not  been  affected  b/  the  repeal  of  the  nsnrjr  laws,  or  by  the 
alteration  of  the  law  as  to  sales  of  reversionary  interests. 

A  yoang  nobleman  in  his  twenty-second  year,  entitled  to  large  property  in 
the  event  of  his  surviving  his  father,  was  largely  indebted.  Tne  creditor 
pressed  lor  pajrment,  and  recommended  the  young  nobleman  to  apply  to  a 
certain  money-lender.  The  money-lender  advanced  enough  money  to  in  part 
pay  off  the  creditor,  and  made  a  further  advance  to  the  young  nobleman, 
taking  by  way  of  security  his  acceptances  at  three  months  for  the  sum  advanced 
with  interest  and  discount  together  exceeding  the  rate  of  60  per  cent.  The 
acceptances  became  due,  and  the  process  was  repeated,  the  young  nobleman 
receiving  a  small  advance.  The  ^oung  nobleman  had  no  professional  assistance 
in  these  matters,  and  no  application  was  made  to  his  father  or  to  the  solicitors 
of  the  father.  The  father  died  before  the  second  set  of  bills  became  due,  and 
the  money  lender  commenced  actions  upon  thetn : 

Held  (aifirming  the  decrcee  of  WickffM,  V.  C.V  that  the  actions  would  be  re- 
strained ;  and  a  decree  made  for  deliver/  np  of  the  bills  on  payment  of  the  sums 
actually  advanced  and  interest  at  5  per  cent. 

The  Earl  of  Aylesford  (then  Lord  Guernsey)  attained  his 
majority  on  the  21st  of  February,  1870.  He  was  then  entitled, 
as  tenant  in  tail  expectant  upon  the  death  of  his  father,  who 
was  in  bad  health,  to  large  estates  in  Warwickshire,  and  else- 
where, producing  an  annual  rental  of  £20,000,  or  thereabouts. 
He  had  no  income  of  his  own,  and  depended  entirely  upon  the 
allowance  made  to  him  by  his  father,  which  did  not,  in  any 

{rear,  exceed  £500.  He  was  stated  to  have  been  extravagant,  and 
)efore  he  came  of  age  he  had  borrowed  money  from  one  John 
Graham,  a  solicitor;  and  Graham  made  him  a  further  advance 
after  he  came  of  age.  The  result  of  his  dealings  with  Graham 
was  that  soon  after  he  came  of  age  his  acceptances  of  £4000 
were  held  by  Graham.  The  plaintiff  was  unable  to  meet  these 
acceptances,  and  was  by  Granam  introduced  to  the  defendant 
Robert  Morris,  who  paid  Graham  £3000,  and  advanced  £3800 
to  the  plaintiff,  taking  his  acceptance  at  three  months  for 
£8000.  The  difference,  £1200,  was  *retained  by  Morris  [485 
as  discount,  at  the  rate  of  Is,  in  the  pound  per  month.    At  the 
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same  time,  an  insurance  for  £6000  on  the  plaintiff's  life  was 
effected,  and  the  first  premium  was  paid  by  the  plaintiff  out  of 
the  money  advanced.  Morris  alleged  that  he  considered  Graham 
to  have  acted  as  the  solicitor  for  the  plaintiff  in  this  transaction  ; 
hut,  as  will  be  seen  from  the  judgment  of  the  lord  chancellor, 
that  allegation  was  not  established. 

•  The  acceptance  for  <£8000  became  due  on  the  4th  of  October, 
1870,  and  Morris  applied  for  payment.  The  plaintiff,  through 
the  agency  of  one  Addison,  who  received  from  Morris  5  per  cent 
On  the  transaction,  arranged  with  Morris  to  haveihe  acceptances 
cancelled,  giving  Morris  bills  dated  19th  December,  at  three 
months,  for  £11,000,  and  receiving  a  balance  of  £207  only;  the 
rest  of  the  money  beyond  the  £8000  being  for  discount,  extra 
payment  on  the  policy  of  insurance,  and  £275  commission  paid 
to  Addison.  The  further  circumstances  under  which  these 
advances  were  made  are  stated  by  the  lord  chancellor  in  his 
judgment.  The  father  of  the  plaintiff  died  on  the  10th  of 
January,  1871,  and  on  the  24th  of  March,  1871,  Morris  applied 
for  payment  of  the  £11,000.  The  solicitors  of  the  plaintiff 
thereupon  proposed  to  pay  the  sum  actually  advanced  with 
interest  at  15  per  cent.  This  proposal  was  not  accepted  by 
Morris,  who  Wrought  an  action  on  the  bills  against  the  plaintitl'; 
and  the  plaintiff*  then  filed  the  bill  in  this  suit  against  Morris 
and  Addison,  praying  that  the  bills  of  exchange  and  the  policy 
of  assurance  might  stand  as  securities  only  for  the  sums  actually 
advanced  and  interest  at  ^per  cent,  and  that  the  actions  might 
be  restrained. 

The  Vice  Chancellor  Wickens  granted  an  injunction  ;  and  on 
the  9th  of  December,  1872,  made  a  decree  for  the  delivery  up 
of  the  bills  and  the  policy  on  payment  by  the  plaintiff  of  the 
sums  actuall V  advanced,  and  interest  at  5  per  cent.  No  costs 
as  between  the  plaintiff  and  Morris  were  given ;  and  the  bill  as 
asrainst  Addison  was  dismissed  with  costs. 

The  defendant  Morris  appealed. 

Mr.  Karslake,  Q.C.,  and  Mr.  HoU  (Mr.  F.  T.  WldU  with  them), 
for  the  appellant :  There  is  not  one  case  iu  which,  when  no 
486]  fiecurity  is  given,  high  *interest  has  been  held  bad;  nor 
hus  It  been  held  that  a  man  may  not,  without  consulting  the 
family  solicitor  of  the  borrower,  lend  money  to  the  son  of  a  peer. 
The  whole  matter  has  been  well  considered  in  Benyon  v.  Fitch  (*) ; 
Tottenham  v.  Emmet  (*).  To  hold  that  this  security  is  bad  would 
be  to  go  beyond  Earl  of  Chesterfield  v.  Jansscn  (^).  Many  of  the 
cases  were  sales  of  or  loans  on  reversionary  interests  have  been 
set  aside,  would  not  even  have  been  discussed  if  this  was  the 

(•)  85  Beav.,  570.  O  2  Vea.  Sen.;i25 ;  1  Wh.  &  T.  L.  C. 

(•)  12  L.  T.  (N.S.).  838 ;  14  W.  R.,  8.      34  Kd.,  483. 
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law.  Morris  did  not  come  to  the  plaintiflF,  but  the  plaintiff  went 
to  him,  and  that  not  until  Addison  had  tried  to  get  the  money 
from  other  persons.  He  could  not  have  got  it  advanced  on 
better  terms.  No  doubt  the  repeal  of  the  usury  laws  has  not 
affected  the  doctrine  of  the  court  as  to  dealings  w.ith  expectant 
heirs;  but  apart  from  the  usury  laws  it  has  never  been  held 
that  a  high  rate  of  interest  was  of  itself  invalid.  Croft  v. 
Graham  (*)  was  a  case  of  actual  fraud.  In  Webster  v.  Cook  (*) 
the  question  was,  whether  the. property  was  reversionary.  In 
Aliller  V.  Cook .(»),  in  Wyatt  v.  Cook  (^),  and  Tyler  v.  Yates  (*), 
there  was  security.  Morris  took  none,  and  could  not  with  ordi- 
nary prudence,  in  the  regular  course  of  his  business,  make  an 
advance  for  the  relief  of  Lord  Guernsey  without  taking  a  high 
rate  of  interest,  iu  order  to  cover  the  losses  he  must  in  some  of 
these  cases  incur.  If  Lord  Guernsey  had  died  in  the  lifetime 
of  his  father,  Morris  would  have  lost  his  money.  His  only  secu- 
rity would  be  an  insurance  on  the  life  of  Lord  Guernsey,  and 
there  was  nothing  out  of  which  he  could  pay  the  premiums  for 
insuring  the  life  of  Lord  Guernsey.  What  rule  can  be  l&id 
down  in  such  cases  a«  to  the  proper  rate  of  interest  ?  It  must 
be  left  to  the  borrower  and  lender.  To  give  Morris  5  per  cent 
when  he  recovers  the  money  he  lends,  and  to  leave  him  a  loser 
of  the  whole  when  he  does  not,  is  absurd  and  unjust  in  the  ex- 
treme. If  the  young  man  had  bought  racehorses  or  jewels  on 
credit  at  an  extravagant  rate  that  would  have  been  good,  and  by 
this  very  loan  he  may  have  been  enabled  to  buy  at  a  cheaper 
rate  the  things  he  wanted. 

♦There  is  no  pretense  of  any  fraud,  or  that  Lord  Guern-  [487 
sey  did  not  know  what  he  was  about,  as  in  Baker  v.  Monk  (•). 
If  the  plaintiff  has  any  such  defense,  it  is  open  to  him  at  law  : 
JPreMon  v.  Dania  (J).  As  to  the  argument  that  Lord  Guernsey 
would  be  obliged  to  go  on  paying  this  high  rate  of  interest  until, 
his  whole  estate  was  swallowed  up,  the  answer  to  that  is,  that 
if  he  found  he  was  paying  more  than  a  fair  rate,  he  could  at  any 
time  get  money  elsewhere  and  relieve  himself.  Nor  is  this  a 
bargain  which  can  be  set  aside  as  made  for  inadequate  consi- 
deration as  in  Tenmtit  v.  Tennents  (^.  Nor  was  he  under  such 
pressure  as  not  to  be  a  free  agent.  Nor  was  Morris  in  a  fidu- 
ciary position,  as  was  the  case  in  Barrett  v.  Hartley  (•).  Tlie 
old  cases  were  all  of  sales  of  reversions  or  of  loans  on  security, 
sind  it  is  only  lately  that  the  doctrine  has  tacitly  been  extended 
to  personal  loans  :  Bromley  v.  Smith  (^°)'  is  the  first  case.     In  Pea- 

O  2  D.  J.  &  S..  155 ;  5  Glff. ..  1.  (•)  10  Jup.  (N.S.),  691. 

O  Law  Rep.,  3  Ch.,  542.  C)  Law  Rep.,8  Ex.,  19. 

O  Ibid.,  10  Eq.,  641.  O  Ibid.,  2  H.  L.,  Sc,  6. 

O  16  W.  R.,  603.  OIbid.,2Eq.,789. 

(»)  Law  Rep.,  6  Ch.,  665.  ('")  26  Beav.,  644 
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oock  V.  Ecans  (*),  Bowes  v.  Heaps  (*),  and  Tottenham  v.  Green  (*), 
there  was  security.  The  only  case  where  there  was  no  security 
is  Curwi/n  v.  Milner  f*).  The  only  grounds  on  which  the  court 
has  been  asked  to  stay  these  actions  are  that  the  plaintiff  had 
just  attained  the  age  of  twenty-one  yeara,  and  that  the  defend- 
ant claims  60  per  cent  But  these  by  themselves  have  never 
been  held  enough  tojustify  the  interference  of  the  court.  The 
defendant  is  not  coming  here  to  ask  the  assistance  of  the  court 
ill  enforcing  a  security,  but  merely  wishes  to  be  left  to  his  legal 
rights. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Jones-Bateman^  for  the  plaintiff: 
The  rea&on  why  5  per  cent  is  taken  as  the  rate  of  interest  is, 
that  the  court  sets  aside  the  original  contract,  and  decrees  repay- 
ment of  the  sum  advanced  ana  of  interest  at  a  rate  fixed  upon 
by  analogy  to  the  legal  rate.  It  is  a  technical  rule  universally 
adopted.  The  principle  on  which  the  court  has  interfered  in 
these  cases  is,  that  the  parties  are  in  such  a  position  are  in  such 
488]  a  position  that  no  real  bargain  *coula  be  made  between 
thcra.  Lord  Guernsey  was  fooHsh  and  extravagant,  and  the 
plaintiff  helped  him  in  his  folly  in  a  manner  which  cannot  be 
countenanced  in  a  Court  of  Equity.  The  Roman  law  protected 
such  young  men  by  the  Macedonian  Decree ;  and  the  French 
law  also  protected  them  ;  Domat  Lois  CivileSy  L.  I.,  T.  6,  s.  4  (•). 
The  evil  has  existed  in  all  times,  and  in  all  times  it  has  been  the 
policy  of  the  law  to  counteract  it.  There  is  no  analogy  between 
this  case  and  that  of  a  merchant  in  dif&culties.  This  young  man 
was  under  no  necessity  to  be  extravagant. 

Miller  v.  Cook  (•)  was  decided  on  that  principle.  The  only 
case  which  seems  opposed  is  Benyon  v.  Jb\tch  ('),  but  there  the 
rate  of  interest  was  not  discussed.  In  Ihttenham  v.  Emmet  (■) 
the  reasons  of  the  iudges  were  against  the  lender.  The  aboli- 
tion  of  the  usury  laws  does  not  affect  this  question,  and  that 
alteration  was  made  for  the  benefit  of  men  in  trade,  not  to 
promote  extravagance.  It  was  argued  that  the  second  transac- 
tion, at  all  events,  was  good,  as  the  plaintiff  was  already  under 
these  liabilities ;  but  that  was  merely  a  continuation  of  the 
former  transaction,  and  the  plaintiff  was  never  a  free  agent. 
He  was  never  clear  of  these  money-lenders.  In  Growc  v. 
Ballard  (•)  there  was  an  actual  confirmation.  For  advances  of 
about  £7000  the  plaintiff  is  liable  to  £11,000,  and  the  interest 
is,  in  fact,  compound  interest,  which  the  court  always  considers 
unconscionable :    Gwynne  v.  Healon  ('")•     The  plaintiff  could 

0)  16  Vee.,  512.  O  Law  Rep.,  10  Eq.,  611. 

O  8  V.  &  B..  117.  {')  86  Beav.,  670. 

(»)  83  L.  J.  (Ch.).  201.  (■)  12  L.  T.  (N.S.).  838 :  14  W.  R..  3. 

O  8  P.  Wme.,  293,  n.  (•)  1  Vee..  215. 

O  Page  239.  (»*)  1  Bro.  C.  C,  1. 
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never  have  escaped  the  accumulation  of  interest  at  this  enor- 
mous rate  except  by  becoming  bankrupt,  and  then  he  would 
equally  lose  the  whole  of  his  estate. 

Mr.  Karslakey  in  reply :  There  is  no  legislation  against  extra- 
vagance, and  this  young  man  had  full  legal  right  to  be  extrava- 
gant and  to  borrow  money.  There  is  no  pretense  of  fraud,  or 
haste,  or  pressure.  He  had  already  borrowed  money  at  the 
same  rate  from  Graham.  The  whole  of  modern  legislation  is 
against  these  attempts  to  stop  folly  and  extravagance,  as  the 
only  result  of  such  attempts  has  always  *been  to  make  [489 
the  borrowers  pay  still  more  in  order  to  compensate  the  lenders 
for  their  additional  risk.  Since  the  usury  laws  have  been 
abolished,  and  sales  of  reversionary  interests  have  been  made 
valid,  there  is  no  rule  against  any  rate  of  interest,  which  was 
the  only  ground  on  which  such  transactions  were  formerly  held 
invalid  :  Wiseman  v.  Beake  (*) ;  King  v.  Hamlet  (^).  No  attempt 
was  made  to  have  these  securities  set  aside  until  the  plaintiii* 
came  into  possession  of  his  estates.  If  his  father  bad  not  died, 
Morris  would  have  been  left  to  lose  his  money.  The  plaintiff 
has  played  fast  and  loose,  and  if  these  actions  are  stayed,  Morris 
must  be  a  loser  and  the  plaintiff  a  gainer  in  either  contingency. 

March  5.  Lord  Selborne,  L.C.  :  There  is  hardly  any  older 
head  of  equity  than  that  described  by  Lord  Hardwicke  in  Eaii 
tif  Chesterfield V.  Jansseni^)  as  relieving  against  the  fraud  "  which 
::ifects  catching  bargains  with  heirs,  reversioners,  or  expectants, 
in  the  life  of  the  father,"  &c.  "  These  (he  said)  have  been 
generally  mixed  cases,"  and  he  proceeded  to  note  two  characters 
always  found  .'in  them.  '*  There  is  always  fraud  presumed  or 
inferred  from  the  circumstances  or  conditions  of  the  parties 
contracting  —  weakness  on  one  side,  usury  on  the  other,  or  ex- 
tortion, or  advantage  taken  of  that  weakness.  There  has  been 
always  an  appearance  of  fraud  from  the  nature  of  the  bargain." 

W  ith  respect  to  the  first  of  these  two  characters  he  had  spoken 
just  before,  when  he  said  of  that  kind  of  fraud  which  might  be 
presumed  from  the  circumstances  and  condition  of  the  parties 
contracting  (*)  —  "  This  goes  further  than  the  rule  of  law,  which 
is,  that  it  must  be  proved,  not  presumed ;  but  it  is  wisely  es- 
tablished in  this  court  to  prevent  taking  surreptitious  advantage 
of  the  weakness  or  necessity  of  another,  which  knowingly  to  do 
is  equally  against  conscience  as  to  take  advantage  of  his  ignor-» 
ance;  a  person  is  equally  unable  to  judge  for  himself  in  one  as 
the  other."  To  a  certain  extent,  protection  against  this  class 
of  transactions  was  afforded  by  the  laws  against  usury,  now  re- 
pealed, which  (as  Lord  *Hardwicke  also  said)  were  piade,  [490 

(^2  Vem.,  121.  (»)  Ves.  Sen.,  126, 157. 

O  2  My.  &  K.  456.  O  Ibid.,  155. 
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"Hot  for  want  of  power  in  this  court  to  give  relief  in  many 
of  these  coiitraets-,  but  to  make  them  void  in  law,  to  give  the 
party  a  short  remedy  against  them"('). 

Other  formg  of  similar  extortion,  although  they  kept  clear  of 
U3ury,  were  defeated  by  atixed  rule  of  this  court,  which  grew 
up  out  of  the  general  equity.  Post  obit  securities  and  sales  of 
reversions,  or  of  annuities,  or  gross  sums  charged  npon  rever- 
sions, with  or  without  some  element  of  risk,  were  held  redeem- 
able in  every  case  in  which  the  purchaser  could  not  prove  that 
he  gave  full  value  for  his  bargain,  "  In  the  earlier  cases,"  said 
Sir  J.  Leach  in  Shelli/  v.  Nash  (*),  *'  it  was  held  necessary  to  show 
that  undue  advantage  was  actually  taken  of  the  situation  of  such 
persons ;  but  in  more  modern  times  it  has  been  considered  not 
only  that  those  who  were'dealing  for  their  expectations,  but 
those  who  were  dealing  for  vested  reversions  also,  were  so  ex- 
posed to  imposition  and  hard  terms,  and  so  much  in  the  power 
of  those  with  whom  they  contracted,  that  it  was  a  fit  rule  of 
policy  to  impose  upon  all  who  dealt  with  expectant  heirs  and 
reversioners  the  onus  of  proving  that  they  had  paid  a  fair  price, 
and,  otherwise,  to  undo  their  bargains,  and  compel  a  reconvey- 
ance of  the  property  purchased." 

The  usury  laws,  however,  proved  to  be  an  inconvenient  fetter 
upon  the  liberty  of  commercial  transactions;  and  the  arbitrary 
rule  of  equity  as  to  sales  of  reversions  was  an  impediment  to 
tair  and  reasonable,  as  well  as  to  unconscionable,  bargains. 
Both  have  been  abolished  by  the  legislature ;  but  the  abolition 
of  the  usury  laws  still  leaves  the  nature  of  the  bargain  capable 
of  being  a  note  of  fraud  in  the  estimation  of  this  court;  and 
the  act  as  to  sales  of  reversions  {31  Vict.  c.  4)  is  carefully  limited 
to  purchases  *'  made  bona  Me  and  without  fraud  or  unfair  deal- 
ing," and  leaves  undervalue  still  a  material  clement  in  cases  in 
which  it  is  not  the  solo  equitable  ground  for  relief.  These 
changes  of  the  law  have  in  no  degree  whatever  altered  the  onus 
■probandi  in  those  cases,  which,  according  to  the  language  of 
Lord  Hardwicke,  raise  "from  the  circumstances  or  conditions 
of  the  parties  contracting  —  weakness  on  one  side,  usury  on 
the  other,  or  extortion,  or  advantage  taken  of  that  weakness" — 
491]  ftpresuraption  of  fraud.  Fraud  does  not  here  mean  *deceit 

iircumvention  ;  it  means  an  unconscientious  use  of  the  power 

ling  out  of  these  circumstances  and  conditions;  and  when 
relative  position  of  the  parties  is  such  as  prima /acie  to  raise 

1  presumption,  the  transaction  cannot  stand  auless  the  per- 
claiming  the  benefit  of  it  is  able  to  repel  the  presamption 

contrary,  evidence,  proving  it  to  have  been  in  point  of  fact 

■,  JQst,  and  reasoname, 

[^his  is  the  rule  applied  to  the  analogous  cases  of  Tolautaiy 

I  a  Tm.  Sen.,  109.  (•)  8  Madd.,  233,  330. 
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donations  obtained  for  tbemc^elves  by  the  donees,  and  to  all 
(»ther  cases  where  inflaence,  hv'^i^ever  acquired,  has  resulted  in 
giiin  to  the  person  possessing  at  iJie  expense  of  the  person  sub- 
ject to  it.  Lord  Cranworth,  in  jn  recent  case  in  the  House  of 
Lords  {Smith  v.  Kay  (*) ),  said  that  no  influence  can  be  more  di- 
rect, more  intelligible,  or  more  to  be  j;uarded  against  than  that 
of  a  person  who  gets  hold  of  a  young  man  of  fortune, "  and  takes 
upon  himself  to  supply  him  with  means,  pandering  to  his  gross 
extravagance  during  his  minority,  and  extorting  from  him,  or 
at  l^ast  obtaining  from  him,  for  every  advance  that  he  has 
made,  a  promise  that  the  moment  he  comes  of  5ige  it  shall  all 
be  ratified,  so  as  to  make  the  securities  good."  The  circum- 
stances of  the  particular  caso  in  which  these  words  were  spoken 
diflfered  widely  from  those  of  the  case  now  before  v\e ;  the  ele- 
ment of  personal  influence  is  here  wanting.  But  it  is  sufficient 
for  the  application  of  the  principle,  if  the  parties  meet  under 
such  circumstances  as,  in  the  particular  transaction,  to  giy/>  the 
stronger  party  dominion  oveV  theweaker ;  and  such  power  anil 
influence  are  generally  posscssea,  in  every  transaction  of  thv 
kind,  by  those  who  trade  upon  the  follies  and  vices  of  unprr^ 
tected  youth,  inexperience,  and  moral  imbecility. 

In  the  cases  of  catching  bargains  with  expectant  heirs,  onr 
peculiar  feature  has  been  almost  universally  present;  indeedf 
its  presence  was  considered  by  Lord  Brougham  to  be  an  indis- 
l^ensable  condition  of  equitable  relief,  though  Lord  St.  Leonards^ 
with  good  reason,  dissents  from  that  opinion  (*).  The  victim 
comes  to  the  snare  (for  this  system  of  dealing  does  set  snares, 
not,  perhaps,  for  one  prodigal  more  than  another,  but  for  prodi- 
gals generally  as  a  class],  excluded,  and  known  to  be  excluded, 
by  the  very  motives  and  *circumstances  which  attract  [492 
him,  from  the  help  and  advice  of  his  natural  guardians  ana  pro- 
tectors, and  from  that  professional  aid  which  would  be  acces- 
sible to  him,  if  he  did  not  feel  compelled  to  secrecy.  He  comes 
in  the  dark,  and  in  fetters,  without  either  the  will  or  the  power 
to  take  care  of  himself,  and  with  nobody  else  to  take  care  of 
him.  Great  judges  have  said  that  there  is  a  principle  of  public 
policy  in  restraining  this;  that  this  system  of  undermining  and 
blasting,  as  it  were,  in  the  bud  the  fortunes  of  families,  is  a  pub- 
lic as  well  as  a  private  mischief;  that  it  is  a  sort  of  indirect 
fraud  upon  the  heads  of  families  from  whom  these  transactions 
are  concealed,  and  who  may  be  thereby  induced  to  dispose  of 
their  means  for  the  profit  and  advantage  of  strans^ers  and 
usurers,  when  they  suppose  themselves  to  be  fulfilling  the  moral 
obligation  of  providing  for  their  own  descendants. 

Whatever  weight  thei     may  be  in  any  such  collateral  con  si- 

O  7  H.  L.  C,  750,  771.  O  Sug.  V.  &  P..  11th  ed..  p.  816, 
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derations,  they  could  hardly  prevail,  if  they  did  not  connect 
themselves  with  an  equity  more  strictly  and  directly  personal 
to  the  plaintiff  in  each  particular  case.  But  the  real  truth  is, 
that  the  ordinary  effect  of  all  the  circumstances  by  which  these 
considerations  are  introduced,  is  to  deliver  over  the  prodigal 
helpless  into  the  hands  of  those  interested  in  taking  advantage 
of  his  weakness;  and  we  so  arrive  in  every  such  case  at  the 
substance  of  the  conditions  which  throw  the  burden  of  justify- 
ing the  righteousness  of  the  bargain  upon  the  party  who  claims 
the  benefit  of  it. 

To  apply  these  observations  to  the  present  case  :  the  plaintiff 
is  a  young  man,  who  had  attained  his  majority  less  than  six 
months  before  the  first,  and  less  than  nine  months  before  the 
second,  transaction  (the  second  being  the  sequel  of  the  first) 
which  this  bill  seeks  to  set  aside.  The  bill  states,  and  the  evi- 
dence proves,  that  he  was  without  any  professional  advice  or 
assistance.  lie  was  the  eldest  son  of  a  large  landowner,  and 
was  entitled  as  tenant  in  tail  in  remainder  immediately  expect- 
ant on  the  death  of  his  father  (a  man  in  ill-health,  though  not 
advanced  in  years),  to  estates  stated  to  be  worth  £20,000  a  year. 
But  he  had  no  actual  income  for  the  present  from  those  estates, 
or  from  any  other  source,  and  he  was  dependent  on  his  father, 
who  made  him  only  a  variable  allowance,  in  no  year  exceeding 
£500,  This  young  man,  while  still  in  his  minority,  had  con- 
"493]  tracted  expensive  and  extravagant  habits,  and  *had  bor- 
rowed money  from  one  Graham,  by  profession  a*  solicitor  (but 
towards  the  plaintiff  a  money  lender  only),  for  which  he  gave 
promissory  notes  at  twelve  months'  date,  about  nine  months 
before  he  came  of  age.  The  terms  of  these  transactions  with 
Graham  (for  there  were  several  of  them)  do  not  distinctly  ap- 
pear ;  but,  in  May,  1870,  soon  after  the  plaintiff  came  of  age, 
Graham  obtained  from  him  acceptances  for  £4000,  at  some  very 
short  dates,  in  lieu  of  the  promissory  notes,  and  on  these  accept- 
ances coming  to  maturity  he  pressed  the  plaintiff  for  payment, 
declined  to  renew  or  make  any  further  advance,  and  recom- 
mended him  to  apply  to  the  defendant  Morris,  as  a  money  lender 
and  discounter,  to  discount  for  him  bills  amounting  to  £8000, 
payable  at  three  months,  and  bearing  after  their  maturity  sixty 
per  cent  interest  To  this  suggestion  the  plaintiff  acceded,  and 
the  transaction  was  accordingly  carried  through  with  Morris  by 
the  agency  of  Graham  himself,  the  person  chiefly  interested  in 
getting  the  money  for  his  own  benefit,  the  terms  being,  of  course, 
arranged  between  him  and  Morris.  For  these  bills  £6,800  only 
was  paid  by  Morris,  the  rest  being  retained  by  way  of  discount ; 
so  that,  if  the  discount  is  taken  into  account,  and  the  rate  of 
interest  calculated  from  the  date  of  the  advance  upon  the  sum 
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actually  advanced,  the  interest  was  really  much  greater  than  60 
per  cent  Out  of  the  £6800  Graham  received  £3000,  remainiug 
a  creditor  of  the  plaintiff"  for  £1000,  in  respect  of  which  (he  tells 
us)  he  "  shortly  afterwards  commenced  proceedings  in  bank- 
ruptcy against  the  plaintiff."  The  rest  of  the  money  went  to 
supply  the  (real  or  imaginary)  wants  of  the  plaintiff'.  This  first 
transaction  was  the  parent  of  the  second.  The  bills  for  £8000 
became  due  on  the  4th  of  October,  1870,  the  circumstances  of 
the  plaintiff  then  remaining  the  same.  The  usual  application 
for  paj'ment  was  made ;  and  the  plaintiff  was  introduced  by  Mr. 
Curtis,  a  hotel  keeper,  with  whom  he  has  acquainted,  and  who 
seems  about  that  time  to  have  been  endeavoring  to  raise  money 
for  him,  to  one  Addison,  with  whom  Curtis'sowu  acquaintance 
appears  to  have  been  of  the  slightest  description.  Addison, 
who  had  formerly  been  an  officer  in  the  army,  was  at  that  time 
by  profession  a  procurer  of  loans  for  spendthrifts  from  money 
lenders.  He  styles  himself  a  "  monetary  agent,'*  or  the  interme- 
diate person  bringing  the  capitalist  and  *the  borrower  [494 
together ;"  expecting  for  that  service  a  brokerage  of  5  per  cent 
**  on  the  amount  of  the  bills,  and  not  on  the  money  lent;"  and 
so  having  a  direct  interest  in  every  such  case  in  swelling  the 
amount  of  the  bills.  By  this  person's  agency  the  terms  on  which 
the  £8000  bills  were  to  be  raised  were  arranged  with  Morris  on 
the  19th  of  December,  1870,  on  which  day  the  plaintiff*  gave 
Morris  another  set  of  bills  for  £11,000,  bearing  that  date,  and 
payable  three  months  afterwards,  with  60  per  cent  interest  from 
maturity ;  no  money  passing  from  Morris  for  these  new  bills 
except  a  sum  of  £275,  which  he  paid  to  Addison,  and  £207, 
which  went  into  the  plaintiff's  pocket.  Morris's  account  of  the 
payment  to  Addison  is  in  these  words :  "  After  I  had  discounted 
the  £11,000  worth  of  bills,  I  said, '  I  suppose  you  will  want  2J 
per  cent,  Addison  ?'  he  said,  *  Yes,  I  am  perfectly  satisfied.'  I 
then  sat  down  and  wrote  him  a  check  for  £275."  In  this  man- 
ner the  plaintiff,  having  received  in  June,  £6800  (treating  the 
whole  payment  to  Graham  as  a  receipt  by  the  plaintiff)  and  in 
Decemoer  £207  —  in  all  £7000  — was  made  a  debtor  to  Morris 
within  a  space  of  nine  months  for  £11,000,  carrying  60  per  cent 
interest.  All  these  transactions  were  carefully  concealed  from 
the  plaintiff 's  father.  The  plaintiff  says  in  his  aflidavits  in  sup- 
port of  his  case,  speaking  of  debts  contracted  during  his  mino- 
rity, that  "  he  feared  to  divulge  them  to  his  father,  or  the  other 
members  of  his  family.''  Li  his  cross-examination,  he  says,  that 
he  wished  to  conceal  frum  his  father  that  he  was  in  debt ;  add- 
ing, with  respect  to  the  second  transaction,  that  his  father  was 
then  ill,  and  just  on  the  point  of  death,  and  he  did  not  like  the 
fact  divulged  to  him.     He  states  that  he  asked  Addison  to  get 
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liim  some  money  at  5  per  cent ;  but  that, "  instead  of  doing  that, 
ho  went  and  distribated  my  bills  to  Morris  and  different  people," 
explaining  afterwards,  not  that  he  was  ignorant  of  the  terms 
imposed  upon  him,  but  that  he  */  wanted  money,  and  felt  obliged 
to  submit  to  any  terms  which  might  be  dictated  to  him ;  and 
did  not  very  much  care  what  the  rate  of  interest  was/'  When 
6  per  cent  was  spoken  of,  the  object  w^as  to  obtain  an  advance 
on  the  plaintiff's  reversionary  interest  in  the  family  estates ;  and 
with  this  view  the  plaintiff  seems  to  have  been  in  communica- 
tion, in  November,  1870,  through  Mr.  Curtis,  with  Mr.  Bonner 
495]  a  solicitor,  and  a  friend  of  Addison.  ♦But  for  this  pur- 
pose access  to  the  title  deeds  of  the  estate  was  necessary,  and 
these  were  in  the  possession  of  Bennett,  the  family  solicitor. 
The  plaintiff  in forrafed  Curtis  and  Addison  that  he  "  could  not 
procure  the  deeds  without  goin^  to  Mr.  Bennett;"  and  he 
afterwards  sftid  that,  although  he  tnought  Mr.  Bennett,  if  asked, 
would  not  have  refused  to  procure  the  deeds,  he  never  asked 
Mr.  Bennett,  being  "afraid  it  would  come  to  his  father's  ears." 
The  plaintiff,  therefore,  entered  into  these  transactions,  not  on-ly 
\vithout  any  competent  and  disinterested  aivice  or  assistamce, 
but  without  that  accurate  information  as  to  his  own  means  and 
circumstances  which  could  only  be  obtained  if  his  fears  had 
been  overcome  and  the  veil  of  secrecy  between  himself  and  his 
family  removed. 

Assuming,  as  I  do  assume,  and  am  prepared  to  decide,  that 
this  is  a  state  of  circumstances  which,  coupled  with  the  nature 
and  terms  of  the  bargains  themselves  (bargains  which  are  in 
my  jmlgnxQixt  prima  facie  oppressive  and  extortionate)  casts  some 
onus  probandi  upon  the  defendant  Morris,  what  evidence  has  he 
given  to  discharge  himself  of  that  burden  ?  In  my  judgment, 
none  whatever.  On  the  contrary,  he  admits  facts  from  which, 
if  it  were  necessary,  inferences  unfavorable  to  hina  might  be 
drawn.  As  to  the  first  transaction,  he  says,  indeed,  that  he 
looked  upon  Mr.  Graliani  as  the  plaintiff's  solicitor.  But  he 
admits  that  neither  Mr.  Graham  nor  the  plaintiff  ever  told  him 
so.  lie  made  no  inquiry  as  to  Mr.  Graham's  authority,  and  he 
cannot  say  whether  Mr.  Graham  showed  him  any  letter  or  au- 
thority ot  any  kind.  He  says  also  that  Mr.  Graham  never  told 
him  that  he  was  himself  a  creditor  of  the  plaintiff;  and  that  he 
did  not  then  know  that  Mr.  Graham  held  the  plaintiff's  accept- 
ances; and  he  is  certain  that  Mr.  Graham  did  not  tell  him  tliat 
the  plaintiff*s  father  was  then  laboring  under  a  fatal  disease. 
But  the  fact  appears  to  be  that  Mr.  Morris  purposely  abstained 
from  making  any  of  those  inquiries  which  every  man  wonM 
have  made  who  was  enterinac  into  a  business  transactii^n  fairly 
and  in  good  faith,  without  either  an  irrational  disreg^ird  of  \\\^ 
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owD  security,  or  a  design  to  make  his  market  of  another  man's 
weakness.  He  looked  at  the  peerage  and  ascertained  the  age 
of  the  plaintifl:*'s  father,  and,  no  doubt,  the  age  of  the  plaintiff 
himself  also.  "  I  naturally  inferred,"  he  *says,  "  that  he  [496 
would  in  time  succeed  to  the  family  estates ;  but  his  father  was 
then  a  young  man."  But  he  expressly  says  that  he  asked  Mr. 
Uraham  no  question  about  the  plaintifi*'s  prospects,  although 
at  tlie  very  tirst  interview  he  made  the  plaintifi*  welcome  to 
£8000  or  £10,000;  and  he  adds  that  if  Mr.  Graham  had  told 
him  that  the  earl  was  suffering  under  some  fatal  disease  "  he 
should  not  have  taken  any  notice  of  it."  Whatever  hazard  there 
might  be  in  dealing  with  the  plaintiff,  it  is  clear  that  the  hazard 
did  not  present  itself  as  a  very  substantial  risk  to  the  mind  of 
ilr.  Morris,  who  did  not  care  even  to  know  whether  the  plaint- 
iff was  in  a  condition  to  give  anything  more  than  personal  se- 
curity ;  and  he  avows  in  plain  terms  —  "I  exacted  60  per  cent 
because  I  get  the  best  price  I  can ;  we  all  do  that/*  He  admits 
that  the  plaintiff  had  no  professional  adviser  in  the  second 
transaction ;  and  he  also  admits,  as  1  have  already  mentioned, 
the  payment  by  himself  of  a  bonus  or  commission  of  £275  to 
Mr.  Addison,  without,  as  far  as  I  can  see,  supposing,  or  having 
any  reason  whatever  to  suppose,  that  the  plaintiff*  would  ever 
be  informed  of  that  payment,  or  would  derive,  directly  or  indi- 
rectly, any  benefit  therefrom. 

No  attempt  has  been  made  to  show  by  any  independent  evi- 
dence (if  such  a  thing  could  be  conceived  possible)  that  the 
terms  thus  imposed  upon  the  plaintiff  were  fair  and  reasonable, 
having  regard  to  the  nature  and  degree  of  the  risk  run  by  the 
lender,  or  to  any  other  criterion.  The  difficulty  of  such  an  at- 
tempt, in  the  face  of  the  admitted  facts  that  there  was  no  real 
bargaining  at  all,  and  that  no  inquiry  was  made  into  the  exact 
nature  or  value  of  the  plaintiff's  expectations,  would  have  been 
great  It  is  stated,  indeed,  by  Mr.  Addison  that  before  arrang- 
ing with  Morris  to  take  £11,000  in  lieu  of  the  £8000  bills  he 
applied  to  two  or  three  other  members  of  the  same  fraternity 
without  success ;  and  the  project  of  raising  money  at  5  per  cent 
had  failed  on  account  of  the  plaintift''s  unwillingness  to  approach 
the  family  solicitor  upon  the  subject,  though  on  this  latter  sub- 
ject there  is  no  evidence  beyond  the  plaintiff's  own  statements 
and  a  letter  from  a  Mr.  Bonner,  proved  by  Mr.  Curtis,  in  which 
Mr,  Bonner  states  that  he  had  procured  copies  of  certain  docu- 
ments of  title  anterior  to  the  existing  family  settlement,  which 
were  accessible  *in  the  registry  of  the  Court  of  Probate  [497 
and  the  inrolment  office;  but  that  nothing  further  could  be 
done  without  reference  to  the  family  solicitor. 

But  this  does  not  prove  that  the  transactions  with  Mr.  Morris 
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were  fair  and  reasouable;  and  I  agree  with  what  was  said  in 
one  of  the  recent. cases,  that  a  bargai .  (even  if  the  terms  of- 
fered had  been  shown  to  be  the  same,  which  is  not  here  the 
case,)  hawked  about  among  members  o.  the  money  lending  fm- 
teruity,  and  declined  by  several  of  ther,  is  not  thereby  proved 
to  be  one  which  this  court  ought  to  uphold. 

It  may  well  be  that,  under  the  circumstances  in  which  the 
plaintiff's  bills  were  offered,  it  might  not  suit  the  interest  of 
those  gentlemen  to  advance  money  up^  u  them  on  any  terms 
which  would  be  safe  in  a  Court  of  Equity,  or  to  run  the  risk  of 
advancing  them  on  terms  which  would  be  unsafe.  This  caution 
on  the  part  of  others  cannot  prove  the  righteousness  of  the 
bargain  made  by  the  defendant,  who  was  less  scrupulous. 

It  was  contended  by  the  appellant's  counsel  that  the  equity 
as  to  catching  bargains  with  expectant  heirs  was  not  applicable 
to  this  case  tirst,  because  the  plaintiff  was  entitled  to  a  vested 
remainder  in  the  family  estates,  and  had  not  a  mere  expecta- 
tion of  succeeding,  as  heir  or  devisee,  to  his  father;  and, 
secondly,  because  there  was  no  dealing  with  that  estate  in  re- 
mainder. There  is,  in  my  judgment,  no  weight  in  either 
argument  All  the  cases  show  that  remaindermen  and  rever- 
sioners are  expectant  heirs,  within  the  meaning  of  the  doctrine.  j 
And,  whatever  form  these  transactions  might  assume,  the  fact 
was,  and  it  was  well  understood  by  the  appellant,  that  the  plaintiff" 
was  trusted  upon  the  credit  of  his  expectations,  that  is,  of  his  pro- 
spect of  succeeding  on  the  death  of  his  father  to  the  family  estates. 
He  had  no  property  in  possession,  but  he  had  this  property  and 
anything  else  besides  which  he  might  get  from  his  father,  in 
prospect.  As  Lord  Hardwicke  said  in  Earl  of  ChesteifieUl  v. 
Janssen  ('),  "the  creditor  knowing  the  fund  for  payment  must 
depend  on  the  debtor's  surviving;  the  father  or  grandfather, 
whether  it  is  said  so  or  not."  It  is  suggested  that  if  an  imme- 
diate security  on  the  estate  in  remainder  had  been  given,  that 
497]  estate  might  have  been  foreclosed,  *or  forced  to  sale  at 
an  enormous  loss,  while  it  was  still  reversionar3\  But  the 
same  thing  might  have  happened  in  a  case  like  the  present 
(since  non-traders  have  become  subject  to  the  law  of  bank- 
ruptcy) by  the  creditor  making  the  debtor  bankrupt. 

The  truth  is,  that  such  terms  as  those  imposed  on  the  bor- 
rower in  the  present  case  are  not  less,  but  are  more  onerous 
and  unconscionable  than  if  a  deferred  security  upon  the  rever- 
sionary interest  had  been  taken.  It  was  certain  that  the  debtor, 
until  his  reversionary  interest  fell  into  possession,  would  never 
have  any  means  of  his  own  to  make  payment.  By  taking  from 
bim  bills  at  short  dates,  with  large  discount  and  enormous  in- 

02Ve8.  Sen.  m.l58. 
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terest,  he  was  kept  under  a  perpetual  pressure,  which  fell  upon 
him  as  often  as  his  hills  might  arrive  at  maturity.-  lie  must 
either  be  made  bankrupt,  or  to  be  forced  to  take  up  money 
elsewhere  in  the  market  (a  process  which  in  such  a  case  would 
be  only  shifting  the  burden  from  one  shoulder  to  another  and  in 
no  way  alleviating  it),  or  he  must  renew  with  the  original  cre- 
ditor, in  which  case  the  accumulations  of  the  debt  would  be' 
rapid  and  enormpus. 

In  the  present  case  this  was  actually  done,  not  at  the  end  of 
the  three  months,  when  the  bills  for  8000i.  matured,  but  after 
the  lapse  of  more  than  five  months ;  and  yet  it  was  done  at  a 
rate  which  if  repeated  at  like  intervals,  would  have  about 
doubled  the  debt  in  the  course  of  everv  year.  It  is,  indeed, 
sufficiently  probable  that  the  lenderwould  prefer  (as  Mr.  Morris 
says  he  should  have  preferred)  to  realize  his  enormous  profits 
and  terminate  his  risk  at  as  early  a  period  as  practicable,  and 
that  he  might  use  his  power  over  the  debtor  for  that  purpose. 
But  if  the  debtor  could  only  pay  him  off  by  going  through  a 
similar  process  in  some  other  quarter,  the  consequences  of  the 
transaction  would  be  to  him  very  much  the  same. 

Upon  the  whole  case,  my  judgment  is  the  same  as  ihat  of 
Vice  Chancellor  Wickens.  The  form  of  the  decree  must  be 
corrected  by  adding  a  direction  in  the  usual  form  for  dismissing 
the  bill  with  costs,  if  the  plaintiff  does  not  within  a  time  to  be 
limited  after  the  date  of  the  certificate  (I  presume  it  should  be 
one  month)  pay  what  may  be  found  due  from  him;  .but  the 
appellant  must  pay  the  costs  of  the  appeal.  • 

I  have  felt  some  doubt  as  to  the  costs  in  the  court  below,  but, 
*on  the  whole,  I  am  not  disposed  on  that  point  to  disturb  [499 
the  decree.  The  appellant  is  not  alleged  or  proved  to  have 
been  guilty  of  deceit  or  circumvention,  and  the  plaintiff  has  no 
merits  of  his  own  to  plead.  He  comes  into  court  to  be  relieved 
from  the  consequences  of  a  course  of  very  willful  and  culpable 
folly  aad  exiravagance.  I  think  him  entitled  to  the  relief 
which  ne  asks;  but  I  think  it  is  not  unjust  that  he  should 
obtain  it  at  his  own  expense. 

Sir  G.  Mbllish,  L.J. :  1  entirely  concyr. 

Solicitor  for  the  appellant :  Mr.  E.  G.  Lawrence, 

Solicitors  for  the  plaintift*:  Messrs.  Bennetty  Dawson^  ^  BennetL 
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507]  *In  re  Monarch  Insurance  Company. 

QORRISSEN'S  CA&jiJ. 

Company — Winding  up — (hntrHmtori/ — Agreement  to  place  S/iares  —  Condi- 
tional Agreement  to  take  Sk  ires. 

An  agreement  to  place  shares  in  a  company  is  nc '  equivalent  to  an  agreement 
to  take  shares,  and  the  person  making  it  is  not  liabiC  to  be  placed  on  the  register 
as  a  member,  although  he  may  be  liable  to  an  action  for  damages  if  he  fails  to 
perform  his  contract. 

G  agreed  with  the  directors  of  a  company  that  he  would  place  1000  shares  in 
consideration  of  his  being  appointed  their  agent  at  Hamburg.  The  directors 
placed  his  name  on  the  register  of  shareholders  for  1000  shares  ;  but  did  not  in- 
form him  of  it,  and  sent  him  no  letter  of  allotment.  It  was  afterwards  proposed 
that  there  should  be  h  second  issue  of  shares,  and  in  October,  1809,  G  wrote  a 
letter  to  the  manager  promising  to  keep  for  himself  the  1000  shares  wliich  he  had 
undertaken  to  place,  and  to  pay  for  them  out  of  his  commission  on  the  second 
issue.  The  second  issue  of  shares  was  never  made,  by  reason  of  the  failing 
credit  of  the  company.  In  February,  1870,  G  was  called  upon  by  the  directors  to 
pay  the  calls  on  lOQO  shares,  and  in  reply  he  repudiated  the  shares  on  the  ground 
that  no  second  issue  had  been  made,  but  took  no  measures  to  have  his  name  re- 
moved from  the  register.    About  a  month  afterwards  the  company  was  wound  up : 

Held  (reversing  the  decision  of  Malins,  V.C),  first  that  G  could  not  be  put  on 
the  list  of  contributories  in  respect  of  his  undenasing  to  place  the  1000  shares : 

Secondly:  That  his  subsequent  agreement  to  keep  tho  shares  for  himself 
508j  *waB  conditional  on  the  second  issue  of  shares  being  made,  and  that  as  the 
condition  failed  through  no  fault  of  his,  he  was  not  bound  to  tiike  the  shares : 

Thirdly :  That  he  was  guilty  of  no  laches  in  not  applyingto  have  his  name  re- 
moved from  the  regiatet  before  the  company  was  wound  uj). 

This  was  an  appeal  from  a  decision  of  Vice  Chancellor 
Malins.  The  Monarch  Insurance  Company,  Limited,'  was  reg- 
istered in  May,  1869,  with  a  capital  of  £100,000  in  20,000  shares 
of  £5  each.  It  was  estaiblished  for  the  purpose  of  effecting  fire 
and  marine  insurances  in  England  and  abroad.  Mr.  A.  W. 
Gorrissen  was  a  merchant  and  insurance  agent  at  Hamburg. 
Soon  after  the  formation  of  the  company,  being  in  England,  he 
applied  to  Mr.  Hodges,  the  general  manager,  to  be  appointed 
agent  of  the  company  at  Hamburg.  The  manager,  after  laying 
the  matter  before  the  directors,  told  Gorrissen  that  the  directors 
would  be  willing  to  appoint  him  their  agent  on  condition  of  his 
taking  1000  shares  in  the  company.  Gorrissen  replied  that  in 
that  case  he  could  not  consider  the  business  further,  as  he  had  no 
fixed  capital  of  his  own.  On  the  28th  of  June  he  wrote  from 
Hamburg  to  Hodges  a  letter,  in  which  he  said  :  "  I  find  I  shall 
be  enabled  to  place  a  good  number  of  the  shares  of  your  com- 
pany, if  you  will  appoint  me  your  agent  here." 

After  some  further  correspondence,  he  wrote  again  to  Hodges 
on  the  31st  of  July  as  follows :  "  In  reply  to  your  favor  of  tho 
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28th  inst.,  I  have  good  prospects  of  placing  here  about  1000,  or 
even  more,  shares  of  the  company ;  but  in  order  to  set  to  work 
to  do  so  I  require  your  authorization  and  your  promise  that 
after  obtaining  that  amount  signed  I  shall  be  appointed  agent  of 
the  company  for  the  north  of  Europe." 

In  reply  to  this  offer,  Ilodges  wrote  a  letter  to  Gorrissen  on 
the  2d  of  August,  1869  as  follows  :  "  I  am  duly  favored  with 
yours  of  the  81st  ult.,  coutenta  noted.  In  reply  I  beg  to  say 
your  proposal  to  place  one  thousand  or  more  shares  is  satisfac- 
tory, always  assuming  they  will  be  distributed  well,  because 
our  object  is  to.  make  your  countrymen  feel  an  interest  in  tlic 
company  beyond  the  mere  question  of  insuring  *their  pro-  [509 
perty.  If  you  undertake  to  do  this,  I  will  undertake  to  get  you 
appointed  for  a  certain  district;  but  I  can  hardly  say  to  North 
of  Europe,  because  we  are  in  treaty  with  a  gentleman  at  Stettin, 
whom  we  shall,  in  all  probability,  appoint  for  that  neighbor- 
hood.   Tour  reply  in  course  will  oblige." 

On  the  12th  of  August,  1869,  Gorrissen  wrote  to  Ilodges, 
asking  that  the  power  of  attorney  appointing  him  the  agent  of 
the  company  might  be  at  once  sent  to  him,  and  engnging  to  re- 
turn it  if  he  did  not  succeed  in  placing  at  least  1000  sliares. 

The  required  power  of  attorney  was  accordingly  sent  on  the 
23d  of  August,  but  at  first  Gorrissen  did  not  consider  himself 
authorized  to  commence  the  general  business  of  insurance  until 
he  had  placed  the  shares  which  he  had  undertaken  to  place. 
»  On  the  9th  of  September  Hodges  wrote  to  him  a  letter,  in 
which  he  said :  "  We  are  much  obliged  for  the  very  perfect 
manner  in  which  you  carry  out  your  agreement ;  at  the  same 
time  our  confidence  in  you  is  so  great  that  we  shall  be  happy 
for  you  to  go  on  with  the  generalbusiness  pari  passu  with  the 
share  arrangement,  if  you  consider  it  necessary  or  desirable  to 

do  80." 

On  the  16th  of  August  the  directors  allotted  to  Gorrissen  1000 
shares,  and  he  was  accordingly  entered  in  the  register  for  that 
number  of  shares ;  but  he  denied  that  he  had  ever  received  a 
letter  of  allotment,  or  that  he  had  consented  to  accept  the  shares. 
Nor  was  there  any  evidence  that  any  notice  of  the  allotment  had 
been  sent  to  him. 

Gorrissen  was  not  successful  in  placing  the  shares  as  he  ex- 
pected, in  consequence  of  the  want  of  confidence  of  the  people 
of  Hamburg  in  the  company  ;  and  some  correspondence  took 
place  between  him  and  Hodges  respecting  a  proposition  for  es- 
tablishing a  branch  of  the  company  in  Germany,  with  a  second 
issue  of  shares,  before  placing  the  rest  of  the  first  issue,  for 
which  purpose  a  new  prospectus  was  proposed  to  be  issued. 

On  the  25th  of  October,  1869,  Hodges  wrote  a  letter  to  Gor- 
6  Eno.  Kep.]  58 
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risseii  in  which,  after  expressing  his  satisfaction  with  the  pro- 
posed prospectus,  he  added  the  following  postscript : 

"P.S. —  Am  I  to  understand  that  you  have  dropped  your 
510]  original  *idea  of  proposing  the  50  per  cent  of  first  issue  ? 
because  you  have  not  said  so  in  so  many  words.  My  directors 
are  anxious  that  you  should  conaplete  your  agreement  as  to 
placing  the  1000  shares  as  you  agreed.  These  stand  in  our 
register  blank,  with  merely  your  name  as  reference,  which  con- 
sequently has  an  unsatisfactory  appearance." 

In  reply,  Gorrissen,  on  the  27th  of  October,  wrote  :  "  If  you 
consent  to  my  bringing  out  the  second  issue,  the  original  idea 
of  proposing  the  50  per  cent  of  first  issue  must  be  dropped,  at 
least  for  the  present,  and  I  was  of  opinion  that  in  my  letter  of 
the  23d  inst.  I  plainly  expressed  this.  For  the  very  same  rea- 
son, I  have  not  continued  any  steps  in  the  application  for  the 
remainder  of  the  1000  shares  of  the  first  issue.  The  names  fig- 
uring on  that  list  must  form  the  heading  of  subscriptions  on  the 
spot  for  the  second  issue,  and  I  think  it  would  be  decidedly 
against  your  interest  to  divide  the  attention  which  I  have  already 
directed  to  the  possibility  of  my  getting  the  order  from  you  for 
the  larger  negotiation.  In  order  not  to  disturb  the  entry  on 
j'our  register,  leave  my  name  where  it  is  placed,  and  I  engage 
to  keep  that  amount  myself  out  of  the  commission  I  make  on 
the  second  issue." 

The  second  issue  of  shares  was  never  made,  and  the  prospects 
of  the  company  became  worse  and  worse. 

On  the  10th  of  February,  1870,  Hodges  wrote  to  Gorrissen  a 
letter,  in  which  he  said  :  '*  I  may  suggest  that  our  directors  con- 
tinually ask  why  you  do  not  pay  on  the  1000  shares  which  you 
agreed  to  take  as  a  qualification  for  the  agency;  and  whether 
you  have  quite  failed  in  placing  capital.  It  will  be  best  to  be 
quite  open  on  this  matter." 

In  reply  to  this,  Gorrissen,  on  the  12th  of  February,  wrote  : 
"  As  regards  the  1000  shares,  I  beg  to  remind  you  that  it  was 
agreed  that  I  would  pay  for  them  out  of  my  commission  on  the 
intended  issue  of  the  second  series  of  shares  destined  for  the 
continent.  That  plan  having  fallen  to  the  ground,  for  reasons 
sufliciently  enlarged  upon  between  us,  released  me  from  all  obli- 
gation, and  public  advertising  for  shares  would  add  fuel  to  the 
oil]  fir®>  *and  remove  the  last  chance  of  obtaining  further  as- 
surance orders  here." 

In  March,  1870,  a  petition  was  presented,  under  which  the 
company  was  ordered  to  be  wound  up;  and  Gorrissen  was 
placed  on  the  list  of  contributories  in  respect  of  1000  shares. 
He  took  out  a  summons  to  have  his  name  removed,  but  the 
vice  chancellor  held  that  he  was  rightly  placed  ou  the  list,  being 
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of  opinion  that  his  agreement  to  place  the  shares  was  equiva- 
lent to  an  agreement  to  take  them,  and  that,  under  the  circum- 
stances, it  was  immaterial  that  the  allotment  of  the  shares  was 
not  communicated  to  him  (*).  From  this  decision  Gorrissen 
appealed. 

(')  1873,  Jan  25.  Sib  R.  Malins,  V.C:  can  be  no  doubt  that  the  latter  levter 
The  onlj  question  is,  has  Mr.  Gor-    was  an  engagement  by  Mr.  Gorrissen  to 

rissen  agreed  to  become  a  member  of  keep  the  lOSo  shares  himself,  and  t^ 

the    company  ?     I    am    sorry    to    be  pay  for  them  out  of  the  commission  he 

obliged  to  come  to  the  conclusion  that  expected  to  make  out  of'  the  second 
he  has  done  euongh  to  constitute  him-    issue    of    shares.      Therefore,    if    the 

self  a  member.    The  company  was  a  original  agreement  to  place  sliares  did 

bubble  company,  calculated  to  attract  not  amount  to  an  engagement  to  take 

foreigners,  but  one  in  which  there  was  shares,  he  now  puts  his  own  interpretu- 

no  bona  fides 'wlmteYGT,    It  was  a  mere  tion  upon  it,  and  agrees  to  keep  the 

attempt  to  make    money    by  getting  shares,  and  pay  for  them  in  a  particular 

shares  to  a  premium.    Mr.  Gorrissen  manner.      Here,   therefore,  is,    at  all 

waa  an  insurance  agent  in  Hamburg,  events,  an  agreement  to  take  the  shares, 

who  was  apparently  in  the  habit  of  If  the  original  contract  to  place  shared 

frequently  visiting  England,  and  who  was  the  same  as  a  contract  to  take 

speaks  and  writes  English    perfectly  shares,    this    case   is    identical    witii 

well.    He  applied  for  the  agency  of  Da  vies*  Case  (41  L.  J.  (Ch.),  659).     In 

this  company,  and  then  occurred  a  cir-  that  case,  Davies  and  his  partners  con- 

cumstance  on  which  I  have  often  had  tracted  with  the  company  that  if  they 

occasion  to  remark :  they  required  that  were  appointed  agents  they  would  tak'o 

he  should  take  shares.    In  my  opinion  250  shares  between  them,  and  it  was 

agents  ought  to  be  indifferent  persons,  contended  that,  as  there  was  no  formal 

not  shareholders  ;  and  any  man  who  has  allotment,  and  no  letter  of  allotment 

experience  in  these  matters,  directly  he  forwarded  to  them,  they  could  not  bt 

was  asked  to  take  shares  as  the  condition  made  contribute ries.     But  I  decided 

of  his  being  appointed  agent,  would  turn  and  my  decision  was  affirmed  by  the 

away  from  it  as  a  thing  not  likely  to  do  lords  justices,  that  an  application  for 

him  any  good.    Mr.  Gorrissen  was  a  shares  and  an  agreement  to  take  shares 

foreigner,  and  was  not  aware  of  these  for  a  valuable  consideration,  followed 

things.    [His  honor  then  referred  at  by  the    receipt  of    the  consideration, 

some   length   to   the    correspondence  amounted  to  a  binding  contract,  which 

between  me  parties,  and  continued :]  authorized  the  company  to  put  the  name 

It  appears,  according  to  the  statement  on  the  register  as  a  shareholder.    If, 

of  Mr.  Hodges,  that  an  allotment  was  therefore,  in  the  present  case,  the  agree- 

made  to  Mr.  Gorrissen  on  the  16th  of  ment  to  place  shares  was  the  same  as 

Aagast,  and  it  is  said  that  a  letter  of  an  agreement  to  take  shares,  it  was  a 

allotment  was  sent  to  him.     The  evi-  continuing  contract,  and  it  was  imma 

dence  on  this  point  is  disputed.    Mr.  terial  on  what  day  the  directors  placed 

Gorrissen,  who  is  a  man  of  honor,  says  the  name  of  Mr.  Gorrissen  on  the  list, 

he  did  not  receive  any  letter  of  allot-  It  appears  to  have  been  placed  there  in 

ment,  and  I  think  it  is  doubtful  whether  the  month  of  August,  up  to  which  time 

one  was  ever  sent.    But  there  remains  he  had  not  attempted  to  withdraw  the 

the  fact  that   there   was   a   contract  authority,  even  if  he  had  been  able  to 

made  by  him  for  valuable  considera-  do  so. 

tion,  whatever  the  meaning    of   that  The  only  question,  therefore,    that 

contract  was,  which  valuable  considera-  remains  is,  what  is  the  meaning  of 

tion  he  received  on  the  23d  of  August,  agreeing  to  place  shares  ?    Now  there 

when  the  power  of  attorney  was  for-  was  some  force  in  the  argument  that 

warded  to  him.    I  will  consider  after-  there  must  be  a  distinction  betweev 

wards  what  was  the  meaning  of  that  taking  and  placing  shares ;    because, 

contract.    Then  we  come  to  the  letters  according  to   the  evidence,   Mr.  Gor 
of  the  25th  of  October  from  Mr.  Hodges  ^rissen  had  agreed  to  place  the  shares. 

to  Mr.  Gorrissen,  and  Mr.  Gorrissen's  but  had  refused  to  take  them.    That 

reply  of  the  27th  of  October.    There  might  mean,  **  If  I  agree  to  place,  I  am 
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512]  *Mr.  Bristowe,  Q.C..  and  Mr.  O^hen  (Mr.  Yad  with 
them),  for  the  appellant :  There  is  no  evidence  that  the  appel- 
5l3]  la^it  originally  agreed  to  *take  1000  shares  as  a  qualifica< 
tion  for  his  agency;  he  always  refused  to  take  them.  The 
agreement  was  that  he  should  place  1000  shares ;  that  is,  that 
he  should  use  his  best  endeavors  to  find  allottees  within  a 
reasonable  time ;  that  is  a  very  different  thin^  from  an  agree- 
ment to  take  shares.  If  he  did  not  succeed  in  placing  the 
shares,  and  that  happened  through  his  own  fault,  he  would  be 
liable  to  an  action  for  damages  ;  but  he  did  not  thereby  become 
a  member  of  the  company,  or  liable  to  the  creditors.  The  di- 
rectors, therefore,  had  no  right  to  place  him  on  the  register  on 
the  16th  of  August.  Up  to  that  date  there  was  nothing*  to  fix 
him  as  a  shareholder.  The  only  question  is  as  to  the  effect  of 
his  letter  of  the  27th  of  October ;  that  letter  was  not  an  accept- 
ance of  the  shares,  but  a  repudiation  of  them ;  and,  at  the 
utmost,  it  was  a  conditional  agreement  to  take  shares  of  the 
second  issuie,  and  to  pay  for  them  out  of  his  commission.  But 
the  second  issue  was  never  made,  through  the  want  of  credit  of 
the  company,  and  the  condition  did  not  take  effect  before  the 
winding-up   of   the  company:  Shacldeford^s    Case[^);   PellatCs 

• 

to  liave  time."  Therefore  he  got  time  agreement  to  be  that,  if  other  people 
by  it.  But  surely,  when  it  is  said,  "  I  wiU  not  take  them,  he  will.  If  the 
a^ree  to  place  these  shares/'  that  is  an  argument  of  Mr.  Bristowe  and  Mr 
agreement  between  Mr.  Gorrissen  and  Tool  is  right,  he  has  set  the  company 
the  company  that  these  shares  shall  be  at  defiance ;  he  has  f^X  the  valuable 
off  the  handft  of  the  company ;  and  consideration  of  an  agency,  and  refuses 
that,  whereas  they  had  30,000  to  dis-  to  pay  that  which  he  has  undertaken 
pose  of,  after  this  transaction  they  had  to  pay  for  it.  I  think  it  is  impossible 
only  19,000.  It  appears  to  me  a  guar-  to  maintain  that,  in  the  face  of  his 
antee  that,  if  other  people  do  not  take  letter  of  the  27th  of  October,  in  whicli 
them,  he  will.  It  is  like  a  guarantee  he  says,  "  In  order  not  to  disturb  the 
that  A  B  shall  [pay  money.  No  doubt  entries  on  your  register,  leave  my  name 
Gorrissen  had  persuaded  himself  that  where  it  is  placed,  and  I  agree  to  keep 
there  was  a  difference,  otherwise  he  that  amount  myself  out  of  the  com- 
would  not  have  said,  **  I  will  not  take  mission  I  make  on  the  second  issue." 
1000  shares,  but  I  will  place  1000  I  therefore  come  to  the  conclusion  that 
shares."  I  am  very  sorry  that  a  for-  the  agreement  to  place  is  an  agreement 
eij?ner  should  have  been  involved  in  to  take ;  but  if  not  that,  Gorrissen  has 
such  a  transaction  as  this.  It  is  very  by  his  own  letter  put  his  own  intcrpre- 
unfortunate  for  him  that  he  did  tation  upon  it,  and  agreed  to  take  the 
not  ask  advice  of  some  one  competent  shares,  and  consequently  there  was  a 
to  advise  in  these  matters,  whether  he  contract  entered  into  for  valuable  con- 
would  run  any  risk  in  undertaking  to  slderation,  and  there  was  a  continuing 
place  these  shares.  I  think  if  lie  had  authority  to  the  cohipany  to  put  his 
consulted  any  lawyer  he  would  have  name  on  the  list.  It  is  not  necessary 
said  that  was  a  very  doubtful  question,  that  there  should  be  an  allotment,  nor 
and  would  have  advised  him  to  have  that  it  should  be  communicated.  There- 
nothing  to  do  with  it.  He,  however,  fore,  on  all  these  grounds,  I  am  of 
interprets  the  transaction  himself;  for,  opinion  that  his  name  should  be  on  the 
having  agreed  to  place  the  shares,  he  list.  I  do  not  propose  that  Mr.  Gorria 
gives  his  view  of   the    effect  of  th%  sen  should  pay  the  costa. 

(»)LawIiep.,lCh.,5C7. 
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Case  (') ;  Simpson^s  Case  (*) ;  Sahlgreen  ^  CarraWs  Case  (^  ;  Black 
•cf  Cd.'s  Case{^). 

Mr.  HigginSj  Q.C.  (Mr.  Glasse^  Q.C.,  with  him),  for  the  official 
h'quidator : 

Gorrissen,  in  undertaking  to  place  1000  shares,  made  himself 
respionsible  for  them.  It  was  an  agreement  to  find  allottees 
within  *a  reasonable  time,  and  if  not  to  take  them  him-  [514 
self.  If  the  shares  had  gone  up  he  might  have  insisted  that 
they  should  be  allotted  to  him  or  his  nominees,  and  he  cdnnot 
escape  his  responsibility  now  that  the  company  is  insolvent. 
Bat  whatever  the  original  agreement  was,  his  letter  of  the  27th 
of  October,  1869,  was  an  agreement  to  take  1000  shares.  It  is 
not  necessary  that  there  should  be  in  all  cases  a  formal  applica- 
tion, allotment,  and  acceptance.  He  was  informed  that  he  was 
held  rcsponsibje  for  the  shares,  and  he  expressly  promised  to 
keep  them  and  pay  for  them.  It  is  true  that  he  added  that  be 
would  pay  for  them  out  of  his  commission,  but  that  condition 
was  void  as  against  the  creditors.  The  directors  had  no  power 
to  accept  such  a  conditional  promise.  In  February,  1870,  he 
had  express  notice  that  his  name  was  on  the  register,  and  was 
called  upon  to  pay  the  calls.  The  onus  was  therefore  on  him 
to  get  his  name  removed,  if  it  had  been  improperly  entered  ; 
but  he  did  not  do  so  before  the  company  was  wound  up.  He 
was,  therefore,  guilty  of  laches,  and  it  is  now  too  late  to  escape 
his  liability :     Leviia^s  Case  (*) ;  Davies  Case  (•)• 

Mr.  JBrisiowe^  in  reply. 

Sir  G.  Mellish,  L.J. :  This  is  an  appeal  from  an  order  of 
Vice-Chancellor  Alalins,  by  which  he  held  Mr.  Gorrissen  to  bt 
a  contributory  for  1000  shares  in  the  Monarch  Insurance  Com 
pany.  Mr.  Gorrissen  is  a  gentleman  living  at  Hamburg,  ano 
being  in  this*  country  some  negotiations  took  place  between  him 
and  the  directors  of  the  Monarch  Insurance  Company  as  to  bin 
becoming  agent  for  the  company  in  Hamburg.  It  is  probable 
that  there  was  some  mention  made  in  the  course  of  conversation 
that  he  was  expected  to  take  1000  shares,  and  that  Mr.  Gorrissen 
declined  to  take  them.  But  it  appears  to  me  that  it  is  unneces- 
sary to  consider  what  really  passed  at  this  conversation,  because 
it  is  quite  clear  from  the  letters  that  no  agreement  of  any  kind 
had  been  made  during  the  time  that  he  was  in  England. 

*0n  the  28th  of  June,  1869,  when  Mr.  Gorrissen  had  [515 
returned  to  Hamburg,  the  correspondence  begins.  He  then 
writes  in  these  terms  :  "  I  find  I  shall  be  able  to  place  a  good 
number  of  the  shares  of  your  company,  if  you  will  appoint  me 

C)  liaw  Rep.,  2  Ch.,  627.  (*)  Law  Rep.,  8  Ch.,  254, 

O  Law  Rep.,  4  Cb.,  184.  (•)  Law  Rep. ,  8  Ch..  8d. 

O  Ibid.,  8  Ch.,  828.  (*)  41  L,  J.  (Ch.),  659. 
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your  agent  here."  It  appears  from  the  correspondence  that  it 
was  at  first  arranged  that  he  should  procure  persons  to  take  the 
1000  shares,  and  that  on  his  doing  so  he  should  be  appointed 
accent ;  but  afterwards,  by  a  letter  dated  the  9th  of  September, 
Mr.  Hodges  informs  him  that  the  directors  would  not  insist  on 
his  obtaining  the  1000  shares  to  be  taken  by  other  persons  be- 
fore they  appointed  him  their  agent,  but  that  they  wished  him 
to  commence  acting  as  their  agent  immediately.  To  that  Mr. 
Gorrissen  assented.  It  appears  to  me  that  from  that  time  he, 
having  consented  and  begun  to  act  as  agent,  was  under  aii  ob- 
ligation to  place  1000  shares.  Indeed  the  material  letters  in 
question,  the  letters  of  the  24 th  and  the  27th  of  October,  clearly 
admit  that  there  was  an  agreement  on  his  part  that  he  would 
place  that  number  of  shares. 

The  first  question,  which,  as  it  appears  to  me,  ought  to  be 
determined  is,  whether  the  vice  chancellor  was  correct  in  hold- 
ing that  an  agreement  to  place  is  practically  the  same  t'hing, 
when  a  company  comes  to  be  wound  up,  as  an  agreement  to 
take  shares.  Now,  I  cannot  agree  with  that  opinion  of  the  vice 
chancellor.  It  appears  to  me  uiat  an  agreement  to  place  shares, 
even  although  the  person  making.it  binds  himself  that  within 
a  specified  time,  or  within  a  reasonable  time,  he  will  place  a 
certain  number  of  shares,  is  a  materially  different  thing  from 
an  agreement  to  take  a  certain  number  of  shares.  If  a  person 
agrees  to  take  shares,  then  by  agreeing  to  take  shares  he  docs 
at  that  moment  become  a  shareholder,  and  the  company  are 
entitled,  and  are  indeed  bound,  at  that  moment  to  put  him  on 
the  register.  But  if  he  agrees  to  place  shares,  he  does  not  agree  • 
to  become  a  shareholder,  nor  are  the  company  entitled  to  put 
him  on  the  register  as  a  shareholder,  but  he  simply  agrees  that 
he  will  procure  other  persons  to  take  the  sharesL  Then  sup- 
posing that  he  breaks  that  contract,  and  that,  contrary  to  his 
bargain,  he  does  not  procure  persons  to  take  the  shares,  still  it 
appears  to  me  that  there  would  be  a  very  material  difference 
516]  between  his  position  and  that  of  a  person  who  has  *entered 
into  a  contract  to  take  shares.  In  the  first  place,  he  has  not 
become  a  shareholder.  It  may  be  that  he  has  broken  his  agree- 
ment to  place  shares,  and  under  certain  circumstances,  thousjh 
not  necessarily  under  all  circumstances,  the  damages  for  the 
breach  of  his  contract  in  not  placing  the  shares  might  be  the 
same,  after  the  company  was  ordered  to  be  wound  up,  as  they 
would  be  for  breach  of  an  agreement  to  take  shares.  K 
the  shares  had  never  been  allotted  to  any  one  else,  the  da- 
mages for  a  breach  of  an  agreement  to  get  them  taken  up  by 
solvent  persons  might  be  the  amount  of  the  calls  which  those 
persons  would  have  had  to  pay  if  they  had  become  shareholders. 
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But  still  there  would  be  a  great  variety  of  defenses  open  to  the 
person  who  had  agreed  to  place  shares  which  would  not  be  open 
to  a  person  who  Irad  agreed  to  take  shares.  In  the  first  place, 
it  would  always  be  open  for  the  person  who  had  agreed  to  place 
shares  to  allege  that  it  was  through  the  fault  of  the  cotnpany 
that  he  had  been  prevented  from  placing  them,  and  if  the  com- 
pany had  done  any  act  which  prevented  him  from  placing  the 
shares,  or  if  by  their  own  misconduct  they  had  lost  credit  in  the 
world  so  that  it  was  impossible  to  place  the  shares,  it  might  very 
well  afford  a  defense  to  an  action  on  such  an  agreement.  So, 
also,  if  he  had  been  induced  to  enter  into  the  contract  to  place 
the  shares  by  fraud,  in  my  opinion  he  would  not  be  prevented 
from  raising  that  defense  even  after  the  winding  up.  If  he  has 
become  a  shareholder,  and  is  a  shareholder  at  the  time  of  the 
winding  up,  then,  although  he  may  have  been  induced  to  take 
the  shares  by  fraud,  he  is  liable  to  the  calls  according  to  the 
express  provisions  of  the  act  of  1862.  But  if  a  person  has 
entered  into  an  agreement  with  the  directors  of  a  company,  and 
has  broken  it,  and  an  action  has  been  brought  against  him  for 
the  breach,  I  know  of  no  reason  why  it  is  not  open  to  him,  even 
after  the  winding  up,  to  plead  by  way  of  defense  that  he  was 
induced  to  enter  into  the  contract  by  the  fraud  of  the  directors. 
There  is  also  another  material  difference,  namely,  that  the  lia- 
bility of  a  person  under  such  a  contract  coujd  not  be  properly 
tried  under  the  winding  up.  It  would  be  necessary  that  an 
action  should  be  brought  in  order  to  try  the  question  at  law.  I 
therefore  think  that  the  judgment  of  the  vice  chancellor  cannot 
be  supported  on  the  ground  on  which  he  put  it,  namely,  that 
Mr,  Gorrissen  had  agreed  to  place  1,000  shares,  and  *that  [517 
that  agreement  was  the  same  thing  as  an  agreement  to  take 
1,000  shares. 

Then  we  come  to  the  next  question,  whether  he  had  not 
really  agreed  to  take  the  shares.  That  entirely  depends  upon 
the  true  construction  to  be  put  upon  the  letter  of  the  25th  of 
October,  1869,  and  the  answer  of  the  27th  of  October,  1869. 
Now  the  postscript  of  the  letter  of  the  25th  of  October  was  in 
these  words :  [His  lordship  read  the  passage,  and  continued  :] 
That  clearly  states  that  the  agreement  between  them  was  not 
an  agreement  that  he  should  take  the  shares,  but  an  agreement 
that  he  should  place  the  shares.  Then  what  do  these  words 
mean:  "They  stand  in  our  register  blank,  with  merely  your 
name  as  reference,  which,  consequently,  has  an  unsatisfactory 
appearance"  ?  Do  those  words  mean  that  he  has  been  registered 
as  the  holder  of  those  shares,  or  do  they  mean  that  he  has  not 
been  registered,  but  that  the  names  of  the  holders  of  those 
shares  are  left  blank  in  the  register  ? 


/ 
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!N'ow,  as  a  matter  of  fact,  he  had  been  roistered,  and  he  had 
been  returned  to  the  office  as  a  shareholder  before  this.  I  can- 
not help  saying  that,  in  my  opinion,  this  postscript  contains  a 
direct  falsehood,  and  that  it  was  intended  to  deceive  him  ;  and 
that  the  meaning,  and  only  meaning,  which  can  be  put  upon  it 
is  that  the  names  of  the  holders  of  the  1000  shares  were  left 
blank  in  the  re^ster,  and  that  his  name  was  put  merely  as  the 
person  to  be  referred  to  respecting  those  shares,  that  is  to  say, 
as  the  person  who  had  agreed  to  procure  some  other  persons  to 
become  shareholders. 

Then  he  answers  that  letter  on  the  27th  of  October,  1869. 
[His  lordship  read  the  letter  of  that  date,  and  continued  :]  Now 
what  is  the  meaning  of  these  words  (and  these  are  the  material 
words),  "In  order  not  to  disturb  the  entry  on  your  register, 
leave  my  name  where  it  is  placed,  and  I  engage  to  keep  that 
amount  ?"  I  quite  agree  that  there  is  an  ambiguity  about  these 
words,  possibly  arising  from  the  circumstance  that  although  Mr. 
Gorrissen  seems  to  write  English  very  well,  yet  he  may  not  be 
80  accurately  acquainted  with  the  exact  meaning  of  every  word 
as  a  native  Englishman  would  be ;  but,  upon  the  whole,  1  think 
ive  ought  not,  without  some  very  good  reason,  to  depart  fron> 
518]  the  plain  meaning  *of  his  words,  or  to  treat  Mr.  (ior- 
rissen  as  saying  anything  more  than  what  he  really  does  say. 
He  having  been  t9ld  that  the  names  of  the  shareholders  were 
left  blank,  and  that  his  name  was  only  put  as  reference,  cer- 
tainly the  plain  meaning  of  the  words,  "  Leave  my  name  where 
it  is  placed,**  is  not,  "leave  it  as  a  shareholder,"  but,  "  leave 
your  register  as  it  is,  with  the  names  of  the  shareholders  in 
blank,  and  my  name  as  the  person  to  whom  reference  is  to  be 
made  about  these  shares,  but  not  as  the  actual  shareholder." 
If  that  is  the  meaning  of  those  words,  then  I  think  there  is  not 
much  difficulty  in  seeing  what  is  the  meaning  of  the  further 
words,  "  And  I  engage  to  keep  that  amount  myself  out  of  the 
commission  I  make  on  the  second  issue;"  that  is  to  say,  "  do 
not  put  me  down  as  a  shareholder  at  present,  but  nevertheless 
when  I  receive  the  money  out  of  the  commission,  then  I  will 
take  up  the  shares  myself."  I  am  more  inclined  to  put  that 
construction  upon  them,  becaoje  it  is  impossible  not  to  see  that 
if  the  contrary  construction  is  put  upon  them  Mr.  Gorrissen 
would  be  driven  into  an  agreement  which  he  had  not  the  slight- 
est intention  of  entering  into;  as  it  is  quite  clear  that  he  did 
not  intend  to  bind  himself  absolutely  in  all  events  to  pay  the' 
jEIOOO  to  take  up  the  shares,  but  he  only  intended  to  bind  him- 
self to  take  them  up  if  the  event  should  happen  which  he  con- 
templated, namely,  his  getting  JE1,000  out  of  his  commission. 

That  being  so,  it  appears  to  be  admitted  on  hU  hands  that  the 
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event  contemplated  never  did  happen.  It  has  not  been  con- 
tended, and  no  evidence  has  been  brought  before  us  to  show, 
tliat  it  failed  to  happen  through  the  fault  of  Mr.  Gorrissen. 
On  the  contrary,  it  appears  to  be  admitted  that  it  failed  through 
the  fault  of  the  company,  because  the  company  lost  credit  so 
much  that  it  was  impossible  for  the  second  issue  of  shares  to 
take  place. 

Then  there  was  reference  made  to  some  later  letters,  but  in 
my  opinion  they  do  not  carry  the  case  further.  Mr.  Hodges,  in 
his  letter  of  the  10th  of  February,  asks  whv  he  did  not  pay  on 
the  1000  shares  which  he  had  agreed  to  take  as  a  qualification 
for  the  agency ;  thus  alleging  that  there  was  an  absolute  agree- 
ment bv  Mr.  Gorrissen  to  take  1000  shares.  Mr.  Gorrissen,  in 
bis  reply,  puts  his  defense  exactly  upon  the  same  ground  on 
which  it  is  now  *put.  He  says  ho  never  agreed  to  take  [519 
the  shares  absolutely,  but  only  agreed  to  take  them  conditionally 
upon  the  second  issne  of  shares  taking  place,  and  his  obtaining 
Ins  commission  by  the  second  issue  of  shares,  which,  through 
the  fault  of  the  company,  had  never  taken  place.  Mr.  Hodges 
nowhere  alleges  that  the  failure  of  the  second  issue  of  shares 
had  been  through  Gorrisseu's  fault,  but  asserts  that  Gorrissen 
had  agreed  to  take-  the  shares  as  a  qualification.  That  ground 
is  now  abandoned.  It  is  admitted  that  it  cannot  be  proved,  and, 
indeed,  there  can  be  no  doubt,  looking  at  the  letters,  that  there 
never  was  any  foundation  for  the  assertion. 

Mr.  Hi^gins  argued  that  the  appellant  is  bound,  because  he 
did  not,  before  the  day  when  the  application  was  made  for 
winding-up,  take  out  a  summons  to  strike  his  name  ofi^  the  re- 
gister of  shareholders.  But  I  cannot  agree  to  that.  If  a  per- 
son has  never  agreed  to  become  a  shareholder,  and  is  then  told 
that  he  is  one,  it  appears  to  me  that  it  is  quite  sufilcient  for 
him  to  deny  that  he  ever  became  a  shareholder,  and  to  chal- 
lenge the  company  to  prove  it  if  they  can.  That  is.  quite 
sufiicient  repudiation  on  his  part,  and  he  is  not  bound  to  tile  a 
bill  in  equity  or  to  take  any  other  steps  to  get  his  name  re- 
moved from  the  register.  Therefore,  upon  the  whole,  I  am  of 
opinion  that  Mr.  Gorrissen's  name  ought  not  to  be  upon  the 
list  of  contributories. 
Lord  Sblbornb,  L.O.,  concured. 

Solicitor  for  the  appellant :  Mr.  Manning. 
Solicitor  for  the  respondent :  Mr.  J.  Tucker. 
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520]  *Ex  PARTE  Watkins.    In  rb  Couston. 

Bankruptcy  -^Reputed  OwnersJdp —  Order  and  JXspoHHon — Purehaser'i  Goods 
in  Vendor* s  Bonded  WareJumse  —  Qusioms  of  Particttlar  Trade  —  Bankruptcy 
Act,  1869  (32  dt  33  Vict,  c,  71),  J.  15,  subs.  5. 

At  the  time  of  the  presentation  of  a  petition  for  liquidation  by  arrangement 
there  were  lying  in  the  bonded  warehouse  of  the  debtors,  who  were  wine  and 
spirit  merchants  in  Liverpool,  certain  butts  of  whisky  which  they  had  sold  to 
tlie  appellant.  The  goods  were  left  there  fof  the  convenience' of  the  purchaser, 
to  whom  a  delivery  warrant  had  been  given  by  the  vendors,  in  which  they  stated 
that  they  held  the  goods  to  his  order  as  warehousemen.  The  vendors  did  not 
carry  on  business  as  general  warehousemen,  but  it  was  proved  to  be  the  usual 
custom  of  the  wine  and  spirit  trade,  in  Liverpool,  for  goods  sold  in  bond  to  re- 
main in  the  possession  or  under  the  control  of  the  vendors,  in  the  bonded  ware- 
liouse  in  which  they  were  at  the  time  of  sale,  until  they  were  required  by  the 
purchaser  for  use. 

Held  (reversinji:  the  decision  of  the  chief  judge),  that  the  existence  of  a  custom 
of  this  nature,  shown  to  be  well  known  among  persons  concerned  in  the  wine 
and  spirit  trade,  excluded  the  doctrine  of  reputed  ownership,  and  that  the  goods 
did  not  pass  to  the  trustee. 

Hamilton  v.  BeU  (0,  Priestley  v.  Prait  ('),  and  PrismaU  y,  Loveffrow  C),  ap- 
proved.   Knomles  v.  HorsfaU  (*)  observed  upon. 

This  was  an  appeal  from  a  decision  of  the  chief  judge,  who 
had  reversed  a  decision  of  the  judge  of  the  County  Court  at 
Liverpool.  Couston,  Thomson,  &  Co.  were  wine  and  spirit 
merchants  at  Liverpool,  Leeds,  and  Leith.  On  the  16th  of  Feb- 
ruary, 1872,  the  appellant,  Mr.  A.  P.  "Watkins,  a  wine  mer- 
chant at  Worcester,  who  traded  at  Watkins  &  Co.,  contracted 
with  them  for  the  purchase  of  three  butts,  two  hogsheads,  and 
four  quarter-casks  of  whisky.  In  due  course  he  received  from 
Couston,  Thomson,  &  Co.  an  invoice  for  these  goods,  in  which 
they  were  described  by  mark  and  number,  and  a  bill  of  ex- 
change at  six  months  for  the  price,  which  bill  he  accepted  and 
duly  paid  at  maturity.  At  the  date  of  the  contract  the  two 
hogsheads  were  in  Scotland.  The  three  butts  and  four  quarter- 
casks  were  in  a  bonded  warehouse  at  Liverpool,  known  as 
521]  "  *  Gills,  No.  163,"  which  was  rented  by  Couston,  Thom- 
rion,  &  Co.  On  the  completion  of  the  purchase  the  goods  were 
transferred,  in  the  stock  and  bond  book  of  the  vendors,  into 
the  name  of  Watkins,  and  delivery  orders  in  respect  of  the  two 
hogsheads  were  sent  to  him.  On  the  23d  of  February  Watkins 
received  a  warrant  dated  the  15th  of  February,  which,  after 
describing  the  three  butts  and  four  quarter-casks  by  mark  and 
number,  proceeded  as  follows  :  ' 

(')  10  Ex.,  54j.  P)  6  L.  T.  (N.S.),  329. 

O  Law  Reo..  2  Ex.,  101.  (*)  6  B.  &  A.,  134. 
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"  We  hold  the  above  mentioned  goods,  to  the  order  of  Wat- 
kins  &  Co.,  or  assigns  by  endorsement  hereon. 

"  Couston,  Thomson,  &  Co., 

"  Warehouse  keepers. 
"  All  charges  must  be  paid  before  delivery  of  goods." 

Watkins  was  to  pay  a  small  warehouse  rent  from  the  15th 
of  April  following. 

On  the  26th  of  February,  1872,  Couston,  Thomson,  &  Co.  filed" 
a  petition  for  liquidation  by  arrangement.  The  creditors  re- 
solved on  a  liquidation,  and  Henyy  Bolland  was  appointed 
trustee.  When  the  petition  was  filed  the  above  mentioned 
goods  fitill  remained  as  above  stated.  Mr.  Watkins  applied  to 
the  trustee  for  delivery  up  of  the  goods,  and  this  having  been 
refused  the  matter  was  brought  before  the  County  Court  judge. 
Evidence  was  adduced  to  show  that  it  is  the  usual  custom  in  the 
wine  and  spirit  trade,  in  Liverpool,  for  a  purchaser  to  allow  his 
goods  to  remain  in  the  vendor's  bonded  warehouse,  or  in  a 
neutral  bonded  warehouse,  to  the  order  of  the  vendor,  after  they 
have  been  paid  for,  till  they  are  required  by  the  purchaser  for 
use.  The  evidence  of  Mr.  Thomson  on  this  point  was  as 
follows : 

"  I  have  been  in  business  as  a  wine  and  spirit  merchant  for 
twenty  years.  It  is  the  custom  and  usual  practice  in  the  wine 
and  spirit  trade,  in  Liverpool,  for  goods  sold  in  bond  (that  is, 
upon  which  the  government  duty  has  not  been  paid)  to  remain 
in  the  bonded  warehouse  in  which  they  are  stored  at  the  time 
of  sale,  in  the  possession  or  under  the  control  of  the  vendor, 
after  they  have  been  paid  for  by  the  purchaser;  the  vendor  giving 
to  the  purchaser,  *when  required  by  him,  an  authority  [522 
to  receive  the  goods  from  him  or  the  warehouse  keeper,  called 
a  delivery  order  or  warrant.  These  deliverv  orders,  if  they  are 
not  applied  for  by  the  purchaser,  are  rarely  if  ever  given  to 
him  at  all,  but  the  goods  sold  remain  in  the  possession  or 
under  the  control  of  the  vendor,  who  charges  warehouse 
rent  for  them  to  the  purchaser.  When  the  goods  are  required 
by  the  purchaser  for  use  he  generally  sends  to  the  vendor  the 
amount  of  duty  payable,  and  the  vendor  pays  the  duty  to  the 
government,  and  forwards  the  goods  to  the  purchaser  or  his 
order,  making  a  small  charge  for  so  doing.  In  all  cases,  on  the 
sale  of  goods,  the  sam(^  are  transferred,  in  what  is  called  the 
bond  book  of  the  vefador,  into  the  name  of  the  purchaser,  the 
same  being  struck  out  of  the  stock  book  of  the-  firm  as  assets 
of  the  firm.  According  to  the  custom  of  the  trader,  in  Liver- 
pool, the  giving  of  the  delivery  orders  before  referred  to  is 
equivalent  to  delivery  of  the  goods,  and  a  person  holding  any 
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such  delivery  order  would  be  in  a  position  to  raise  money  tberc- 
upon  or  obtain  credit  as  a  purchaser.  la  fact  it  is  frequently 
done,  I  myself  having  been  party  to  similar  transactions.  The 
customs  so  spoken  to  by  me  are  notorious,  and  practically 
known  to  every  persan  dealing  with  the  late  firm  of  Couston, 
Thomson,  &  Co.,  and  have  been  well  known  to  the  wine  and 
spirit  trade  for  the  last  fifty  years." 

This  evidence  as  to  the  custom  was  confirmed  by  a  number 
of  other  witnesses.  The  County  Court  judge  ordered  the  three 
butts  and  four  quarter-casks  to  be  delivered  up  to  Watkins, 
but  made  no  order  as  to  the  two  hogsheads.  From  this  order, 
so  far  as  it  related  to  the  three  butts  and  the  four  quarter-casks, 
the  trustees  appealed  to  the  chief  judge  ;  but  before  the  appeal 
came  on  to  be  heard,  the  trustee  found  among  the  papers  of 
Couston,  Thomson,  &  Co.,  a  letter  from  Watkins,  written  prior 
to  the  commencement  of  the  liquidation,  in  which  he  requested 
that  the  four  quarter-casks  might  be  sent  to  him.  Thereupon 
the  trustee,  acting  on  the  decision  of  the  lords  justices  in  JSx 
parte  Ward  (*),  delivered  the  four  quarter-casks  to  Watkins,  and 
523]  the  appeal  was  consequently  *limited  to  the  three  butts, 
chief  judge  reversed  the  order  appealed  from,  and  held  that  the 
trustee  was  entitled  to  retain  them  (^). 

(')il;i^<p.  144.  warrant  to  tlie  purchaser.  Therefore 
O)  1873.  Feb.  1.  Sir  James  Bacon,  the  bargain  and  sale  as  between  the 
C.J. :  This  case  has  been  argued  at  ^reat  two  is  perfect  and  complete.  But  what 
length,  but  not  at  greater  length  than  is  done  in  that  transaction  wliich  pro- 
it  required.  More  than  two  hundred  tects  these  goods  which  were  once  his, 
years  ago  a  certain  law  in  bankruptcy,  and  remain  in  his  possession  7  There 
a  special  peculiar  law  applicable  to  is  no  sort  of  identification.  There  are 
bankruptcy  only,  was  established  ;  and  three  butts  of  whisky 
although  the  enactment  is  in  terms  not  Mr.  Wheeler  :  Your  lordship  will 
inconvenient  or  improper  in  any  de-  pardon  my  Interrupting  you,  but  that 
greo,  yet  from  that  day  to  this  it  has  is  not  the  fact ;  they  are  marked  and 
been  a  source  of  fruicful  litigation,  and  numbered  in  the  yarious  books  of  the 
counsel  in  the  courts  have  been  perpe-  firm,  and  sold  with  that  mark  and 
tually  occupied  in  endeavoring  to  pre-  number  in,  the  delivery  warrant, 
vent  the  application  of  that  law.  The  Sir  Jambs  Bacon,  C.J. :  So  I  su]>- 
law  is  this :  [his  lordship  read  sect.  15,  pose.  They  are  distinctly  marked  and 
sub  sect.  5.]  numbered  in  the  book,  and  themselves 
Now,  without  for  the  present  mo-  bear  the  same  mark  and  number,  and 
ment  touchinj^  the  arguments  which  as  between  vendor  and  purchaser  tho 
have  been  addressed  to  me,  let  us  transaction  is  complete.  But  that  does 
only  look  at  the  main  facts  of  this  not  disturb  the  actual  possession,  the 
case,  and  see  whether  they  come  within  order  or  power  of  disposition,  and  the 
the  plain  words  of  this  section.  A  reputation  which  must  of  necessity 
trader,  a  wine  merchant,  having  a  large  arise  from  the  vendor*s  having  been 
stock,  all  of  which  is  in  his  undisturbed  the  owner.  *  What  lias  happened  to 
possession,  and  of  which  he  must  pos-  disturb  that  apparent  ownership  ?  No 
sess  the  reputation  of  being  the  owner  body  disputes  that  the  man  who  bought 
from  the  very  nature  of  the  thinjir  the  goods  is  in  that  sense  the  owner  of 
itself,  contracts  to  sell  a  part  of  that  them ;  but  is  there  any  fact  a^ainxt 
stock  to  another  trader.  He  enters  the  the  words  of  the  act  of  parliamiMit  1 
Bale  in  his  book,  and  gives  a  delivery  There  is  no  fact  prr>ved  or  suj^gest-  d 
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♦Watkins  appealed.  [524 

Mr,  MerscheUf  Q.C,,  and  Mr.  Wheeler,  {or  Watkins :  The  pos- 
session of  the  bankrupts  iu  this  ease  did  not  raise  a  reputation  of 

whicli  takes    out    of   the    poesession,  is  tlie  authority  of  Knotdes  v.  HorsfaU 

order,  or    disposition    of    this    trader  against  it,  and  tlien  there  is  the  case  of 

this  part  of  his  stock  which  he  has  the  Iambs  and  pigs,  Priestley  v.  Pratt 

contracted  to  sell  to  another.    If  it  stood  (Law  Rep.,  2  Ex.,  101),  in  which  the  jury 

only  on  that,  the  case  would  be  clear,  took  the  matter  into  their  own  hands 

But  this  particular  case  in  which  a  and  said,  "  The  matter  is  notorious,  we 

custom  is  set  up  is  covered  by  the  dis-  do  not   want  evidence  about  it ;    the 

tinct  autliority  of  Knoioles  v.  Horsfall  world  knows  it.*'    Could  anything  like 

(5  B.  &  A.,  134),  and,  as  I  understand  that  be  said  in  this  case?    The  case  is 

it,  of  every  otlier  case  which  has  been  a  hard  one,  it  may  be  readily  admitted ; 

referred  to.    No  case  has  been  referred  indeed  all  the  cases  the  act  of  parlia- 

to  in  which  it  has  been  held  that  such  ment  is  aimed  at  may  be  said  to  be 

a   custom    can    have    any    operation  hard  cases,   except    those  which    are 

aeainst  the  plain  words  of  the  statute,  fraudulent.    It  may  be  inconvenient, 

liie  hop  merchant's  case  {T/iackthtoaite  considering  the  way  this  limited  num- 

V.  Cock,  3  Taunt.,  487)  is  very  much  ber  of  persons  have  come  here  to  speak 

like  this.     The  cases  that  have  been  of  it,  that  their  course  of  trade  should 

referred  to  as  to  hire  of  furniture  and  be  affected,  that  they  should  have  to 

other  things  belong  to  a  separate  class  take  other  precautions  than  they  have 

altogether,  and   have    no    application  hitherto  adopted ;  but  that  cannot  alter 

whatever  to  the  present  case.     It  is  the  rule  of  law. 

notorious,  not  in  the  trade  only  but  to  The  facts  of  this  case  seem  to  me.  to 
all  the  world,  that  some  commodities  bring  it  clearly  within  the  words  of  the 
are  matter  of  hiring,  not  of  purchase,  statute;  the  rea.son  and  sense  of  the 
BarjiT^s  are  an  instance ;  liorses  too  are  transaction  bring  it  within  the  words 
another  instance;  furniture,  as  in  In  of  the  statute.  What  single  fact  is 
re  Hawkins  (20  W.  R.,  110),  is  anO'  alleged  in  this  case  to  disturb  the  repu- 
ther  instance.  All  that  shows  that  tation  of  ownership  that  must  of  neces- 
there  is  a  separate  and  distinct  branch  sity  have  arisen  from  the  bankrupts 
to  which  the  reputed  ownership  clause  having  been  the  original  owners  of 
does  not  apply.  these  goods?  Reputation  of  ownership 
In  this  case  it  is  said  there  is  a  cus-  may  be  said  to  be  not  a  fact  but  an  in- 
tern in  Liverpool  known  to  all  the  ference.  That  inference  was  in  this 
dealers  in  wines  and  spirits,  which  case  irresistible  from  the  fact  of  their 
must  have  the  effect  of  preventing  the  having  been  the  original  owners  of  the 
application  of  this  clause,  because  the  goods.  When  I  consider  how  much 
person  who  ia  the  apparent  owner  of  mischief  might  arise  if  I  were  to  fritter 
goods  would  not  therefore  have  the  re-  away  the  provisions  of  this  statute,  I 
putation  of  ownership.  Even  if  there  should  be  unwilling  to  exercise  such  a 
was  not  the  plain  and  distinct  authority  power  if  I  had  it.  Suppose  these  bank- 
of  KnowUs  V.  HoTsfaU  (5  B.  &  A.,  134),  rupts  had  gone  into  a  banking  office 
against  it,  how  could  a  certain  limited  and  asked  the  manager  to  cBscount 
number  of  persons  come  and  say,  some  bills  for  them,  and  the  manager 
"  We  know  that  by  the  practice  in  had  said,  "  Have  you  any  property  ? 
our  trade  certain  consequences  may  What  sort  of  credit  have  you?"  and 
^follow  OP  certain  inferences  may  be  they  had  said,  "There  are  our  ware- 
drawn  f it)m  the  possession  of  goods,  houses ;  we.  are  owners  of  all  that. " 
and  all  the  rest  of  the  community  The  manager  would  see  the  barrels  in 
who  know  nothing  at  a\l  about  this  the  warehouse,  and  the  bills  would  be 
practice  are  to  be  deprived  of  the  be-  discounted.  That  is  a  practical  illus- 
nefit  of  this  clause  because  we  know  tration  of  what  might  happen,  though 
that  the  reputation  of  ownership  did  I  do  not  say  that  such  a  thing  was 
not  exist  among  us  in  this  case?"  What  actually  done  in  thiq  case.  It  is  of  the 
sort  of  reasoning  is  that  ?  Is  it  possible  utmost  importance  that  laws  of  this 
to  admit  that  as  a  reason  for  excluding  kind,  which  have  been  eBtablished  for 
the  operation  of   the  clause?    There  so  many  years,  and  which  so  many 
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525]  ownership,  for  the  evidence  shows  that  they  were  *in  tlic 
liabit  of  storing  in  their  warehouse  goods  which  they  had  sold 
to  their  customers,  and  the  delivery  warrant  which  they  gave 
to  Watkins  shows  that  they  held  the  goods  for  him  as  ware- 
house keep.ers.  The  trustee  has  to  prove,  first,  tliat  the  goods 
were  in  the  possession,  order,  or  disp  .sition  of  the  bankrupts 
at  the  commencement  of  the  bankruptcv,  with  the  consent  of 
the  true  owner,  and  secondly,  that  the  bankrupts  wore  the  re- 
puted owners.  The  true  test  is  this :  vas  the  possession  sucli 
that  persons  dealing  with  the  bankrup's  would  have  inferred, 
and  would  have  been  reasonably  jastifiol  in  inferring,  that  tlie 
goods  were  theirs  ?  Each  case  must  be  <!ealt  with  according  to 
Its  own  particular  facts.  That  which  fift /  years  ago  would  have 
showu  that  a  man  w^as  the  reputed  owner  of  goods  may,  by 
reason  of  the  length  of  time  during  which  a  custom  in  the 
trade  has  prevailed,  have  now  a  difterent  effect.  In  many  cases 
persons  have  been  held  bound  by  a  trade  custom  of  which  they 
526]  knewnothing.  Thechief  judge  proceeded  entirely  *upou 
Knowles  v.  Horsfall  (*).  In  Hamilton  v.  Bell  (^  Baron  Alderson 
said  :  "  Knowles  v.  Horsfall  merely  sets  forth  a  particular  state 
of  facts  from  which  the  court  were  to  draw  their  own  conclu- 
sion, and  for  that  reason  I  regret  that  I  reported  it." 

In  Watson  v.  Peache  (')  it  was  held  that  it  was  not  necessary 
to  direct  the  jury  to  inquire  whether  the  custom  was  notorious 
to  the  world  at  large.  In  the  present  case  the  evidence  is  that 
the  custom  was  well  known  to  all  the  persons  dealing  with  the 
firm.     That  is  enough.     Under  these  circumstances  a  jury 

unsuccessful  attempts  liave  been  made  tial  application  to  the  case,  I  am  unable 
to  narrow  and  fritter  away,  sliould  not  to  adopt  tlie  findings  (if  it  is  to  becaUed 
in  a  plain  case,  as  I  take  this  to  be,  be  by  that  name)  or  the  conclusion  drawn 
allowed  to  suffer  any  injury.  from  the  facts.  In  my  opinion  all  tlu^ 
I  have  attended  to  the  judp^ent  of  cases  at  law  which  have  been  refern^d 
the  learned  judge  in  the  court  below,  to  are  perfectly  unifonn  in  their  adher- 
who  says  that  upon  the  evidence  before  ence  to  the  principles  of  the  statute, 
him  and  from  the  proof  of  the  dealings  The  cases  of  hiring,  as  I  have  said,  are 
of  these  parties  he  is  satisfied  that  there  a  separate  class.  The  case  of  the  clock- 
was  no  such  reputation  of  ownership  as  maker  (Hamilton  v.  Bell,  10  Ex.,  545) 
the  statute  requires.  It  is  said  this  is  is  no  exception,  becau.se  it  is  plain 
a  question  of  fact,  to  be  properly  .deter-  it  does*  not  raise  the  question  sn^- 
mined  by  a  jury.  So  it  is ;  although  in  gested  in  this  case.  In  my  opinion  the 
terms  tue  section  is  in  some  degree  order  of  the  County  Court  judge  i.s 
changed,  the  essence  of  it  remains. the  wrong,  and  the  appeal  must  be  allowed, 
same.  But  a  judge  who  had  directed  The  appellant  must  have  his  costs  in 
a  jury  to  find  upon  such  evidence  of  a  the  court  below,  so  far  as  they  relate 
partial  custom  that  there  was  a  whole-  to  the  three  butts  of  whisky  which 
tale  universal  custom  would,  as  I  can-  have  been  the  subject  of  this  appeal. 
not  help  thinking,  with  the  greatest  There  will  be  no  costs  of  the  appeal 
respect  to  the  learned  judge,  have  mis-  given, 
directed  the  jury.  If  I  find  that  is  (>)5B.  &A.,  134. 
mixed  up  with  the  conclusion  he  draws  (*)  10  Ex.,  545. 
from  those  facts  which  have  only  a  par-       (')  1  Bing.  N.  C,  8^ 
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would  have  found  that  the  bankrupts  were  not  the  reputed 
owners  of  these  goods.  The  pnnciple  is  well  laid  down  in 
^lorer  v.  Hunter  (*).  Hamilton  v.  Bell^  which  was  the  case  of  a 
clockraaker,  is  exactly  in  point.  Clocks  were  left  by  a  custo- 
mer with  the  tradesman  after  purchase,  and  they  were  to  be 
sent  to  him  when  they  had  been  cleaned  and  repaired  ;  it  was 
held  that  they  did  not  pass  to  the  tradesman's  assignees. 
Baron  Parke  eaid  :  "  As  it  is  a  common  practice  for  clockmakers 
to  expose  for  show  in  their  shops  clocks  which  have  been  left 
by  their  customers  to  be  repaired  or  cleaned,  it  is  not  to  be  in- 
ferred that  all  the  clocks  in  the  shop  are  the  shopkeeper's,  and 
consequently  the  fact  of  these  clocks  being  left  in  the  bank- 
rupt's shop  does  not  afford  any  evidence  of  reputed  ownership ; 
and  no  false  credit  is  gained  thereby,  for  the  shopkeeper  may, 
or  he  may  not,  be  the  owner  of  such  clocks  as  are  exposed  in 
the  shop."  Mutatis  mutandis^  that  exactly  meets  our  case.  Pris- 
mall  V.  Lovegrove  (^  shows  that  the  question  of  reputed  owner- 
ship is  really  one  of  fact ;  Priestley  v.  Pratt  (')  is  an  authority  in 
our  favor.  If  the  decision  of  the  chief  judge  be  upheld,  the 
course  of  dealing  in  the  wine  trade  will  have  to  be  altered. 

[They  also  referred  to  Joy  v.  Campbell  (*) ;  Badger  v.  Shaw  (*) ; 
Dickinson  v.  Valpy  {^) ;  Lingard  v.  Messiter  (^) ;  Ex  parte  Mar- 
ruble  (") ;  Acraman  v.  Bates  (^).] 

♦Mr.  Benjamin^  Q.C.,  and  Mr.  W,  Potter ^  for  the  trustee :  [527 
The  decision  of  the  chief  judge  in  this  case  is  according  to  his 
former  decision  in  this  bankruptcy  :  JSi  parte  Bolland  (^°).  That 
decision  was,  it  is  true,  afterwards  reversed  by  the  lords  justices, 
but  only  upon  the  ground  that  the  consent  of  the  true  owner  to 
the  goods  remaining  in  the  order  or  disposition  of  the  liquidat- 
ing debtors  had  been  revoked  before  the  commencement  of  the 
liquidation.  In  the  present  case  there  has  been  no  such  revo- 
cation with  regard  to  the  three  butts  to  which  the  present  appeal 
relates.  We  do  not  dispute  the  existence,  as  a  matter  of  fact, 
of  the  custom  which  is  relied  upon  by  the  respondent,  but  we 
say  that  it  is  only  shown  to  be  a  custom  in  this  particular  trade ; 
it  is  not  shown  to  be  notorious  to  the  world  at  large.  It  cannot 
therefore  exclude  the  application  of  the  reputed. ownership 
clause,  sect.  15,  sub-s.  5,  of  the  Bankruptcy  Act,  1869(");  Knowles 

(*)  3  B.  &  C,  868.  n  B7  sect.  15  the  property  of  the 

i^)  6  L.  T.  (N.  H.).  829.  bankrupt  divisible  among  his  creditors 

(*)  Law  Rep.,  2  Elx.,  101.  is  to  comprise  {inter  alia), 

01  Sch.  &Lef.,828,  386.  5.  AU  good  and  chattels  being    at 

(•)  2  E.  &  E.,  472.                          .  the  commencement  of  the  bankruptcy 

(•)  10  B.  AC,  128.  in  the  possession,  order,  or  disposition 

(')  1  Ibid.,  308.  of  the  bankrupt,  being  a  trader,  by  the 

(■)  1  Gly.,  &  J.,  402.  consent  and    permission   of   the    true 

(•)  2  E.  &  E.,  45^.  owner,  of  which  goods  and  chattels  the 

('•)  30  VV.  H.,  981.  bankrupt  Is  repuUsd  owner,  or  of  which 
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V.  HorsfaU  (^).  In  Priestly  v.  Pratt  (^  the  custom  relied  on  was 
proved  to  be  notorious  to  all  persons  dealing  with  the  seller  in 
liis  business,  just  as  everyone  know^  that  the  watches  in  a 
watchmaker's  shop  do  not  all  belong-  lo  him,  as  he  has  in  his 
possession  other  people's  watches  to  i .pair.  Here  the  people 
not  in  the  trade  who  dealt  with  the  debt.irs  knew  nothing  about 
the  custom.  In  Ez  'parte  Marrable  (^)  pr  "^cautions  had  been  care- 
fully taken  to  distinguish  the  sold  gom'<. 

In  Watson  v.  Peache  (*),  and  in  many  )f  the  other  cases  cited, 
the  bankrupt  had  not  been  the  original  owner  of  the  goods,  and 
the  case  of  his  having  been  so  is  the  caso  against  which  the  pro- 
visions as  to  reputed  ownership  were  or  gin  ally  aimed  :  21Jac. 
1  c.  19,  s.  10.  Here  this  whisky  was  part  of  the  bankrupt's 
etock  in  trade.  In  most  of  the  other  cases  the  custom  was  one 
notorious  to  the  world  at  large.  Thackthwaite  v.  Cock  (*)  is  a  case 
528]  ^^  *point.  There  the  purchaser  of  hops,  in  accordance 
with  a  custom  in  the  trade,  left  the  hops  which  he  had  bought  in 
the  merchant's  warehouse,  and  it  was  decided  that  they  passed 
to  the  assignees  of  the  merchant  upon  his  bankruptcy.  The 
case  of  the  clockmaker  is  the  only  one  in  which  the  title  of  the 
real  owner  prevailed  where  the  goods  had  originally  been  the 
property  of  the  bankrupt. 

Lord  Selborne,  L.C.  :  The  principle  of  the  law  on  this  subject 
is  well  expressed  in  the  preamble  of  the  statute  (21  Jac.  1,  c.  19, 
8.  10),  to  which  reference  has  been  made  in  the  argument,  and 
which  particularly  contemplates  the  case  of  persons  selling  goods 
and  permitted  to  remain  in  possession  of  them,  so  that  they  can 
obtain  credit  as  if  the  ownership  had  not  been  changed.  That 
being  the  principle,  two  things  are  necessary  to  bring  any  case 
within  it.  First,  that  there  should  be  what  is  called  the  order 
and  disposition  of  the  property ;  and  secondly,  that  there  should 
be,  in  point  of  fact,  reputed  ownership  arising  from  the  circum- 
stances. There  is  no  inflexible  rule  of  law  that  because  a  man 
who  was  once  the  owner  of  goods  and  has  sold  them  remains  in 
possession  of  them  he  must  therefore  be  held  to  be  the  reputed 
owner.  The  statute  does  not  say  that.  If  he  remains  in  pos- 
session with  the  reputation  of  ownership,  and  in  those  circum- 
stances which  create  a  reputation  of  ownership,  then  the 
property  will  pass  to  his  assignees;  but  it  is  alwavs  a  question 
of  fact  whether  or  no  the  circumstances  are  such  as  to  create 
that  reputation. 

What,  then,  are  the  principles  applicable  to  the  determination 

he  lias  taken  upon  himself  the  sale  or       (')  Law  Rep..  2  Ex.,  101. 
dispOBition  as  owner.  ( )  1  Gly.  and  J.,  403. 

(*)  5  B.  &  A. ,  134.  O  1  Bing.  N.  C. .  837. 

(•)  8  Taunt..  487, 
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of  that  question*?  Much  of  the  argument  seems  to  me  to  have 
proceeded  on  a  fallacious  application  of  the  expressions  "  know- 
ledge of  the  word  "  and  "  known  to  the  public."  The  doctrine 
of  reputed  ownership  does  not  require  any  investigation  into  tlic 
actual  state  of  knowledge  or  belief,  either  of  all  creditors,  or  of 
particular  creditors,  and  still  less  of  the  outside  world,  who  arc 
no  creditors  at  all,  as  to  the  position  of  particular  goods.  It  is 
enough  for  the  doctrine  if  those  goods  are  in  such  a  situation  as 
to  convey  to  the  minds  of  those  who  know  their  situation  the 
reputation  of  ownership,  that  reputation  arising  by  the  legitimate 
exercise  of  *reason  and  judgment  on  the  knowledge  of-  [529 
those  facts  which  are  capable  of  being  generally  known  to  those 
who  choose  to  make  inquiry  on  the  subject.  It  is  not  at  all  ne- 
cessary to  examine  into  the  degree  of  actual  knowledge  which 
is  possessed,  but  the  court  must  judge  from  the  situation  of  the 

foods  what  inference  as  to  the  ownership  might  be  legitimately 
rawn  by  those  who  knew  the  facts.  I  do  not  mean  the  facts 
that  are  only  known  to  the  parties  dealing  with  the  goods,  but 
such  facts  as  are  capable  of  being,  and  naturally  would  be, 
the  subject  of  general  knowledgo  to  those  who  take  any  means 
to  inform  themselves  on  the  subject.  So,  on  the  other  hand,  it  is 
not  ai  all  necessary,  in  order  to  exclude  the  doctrine  of  reputed 
ownership,  to  show  that  every  creditor,  or  any  particular  cre- 
ditor, or  the  outside  world  who  are  not  creditors,  knew  anything 
whatever  about  particular  goods,  one  way  or  the  other.  It  is 
quite  enough,  in  my  judgment,  if  the  situation  of  the  goods  was 
such  as  to  exclude  all  legitimate  ground  from  which  those  who 
knew  anything  about  that  situation  could  infer  the  ownership 
to  be  in  the  person  having  actual  possession.  Now,  if  those  be 
the  sound  principles,  bow  stands  the  present  case  7  It  is  and 
must  be  conceded,  that  if  the  bankrupts  had  carried  on  the 
business  of  general  warehousemen  no  persons  dealing  with  them 
would  have  had  a  right  to  say  that  goods  were  in  the  reputed 
ownership  of  the  banlcrupts  because  they  were  in  the  bankrupts' 
warehouse;  for  if  they  troubled  themselves  to  inquire  into  the 
matter,  the  information  they  would  have  received  must  have 
been  that  the  goods  were  in  a  warehouse  which  was  kept  by  the 
bankrupts  for  the  reception  of  other  people's  goods  as  well  as 
their  own,  so  that  no  inference  whatever  as  to  the  ownership  of 
the  goods  could  be  drawn  from  their  situation.  In  such  a  case 
it  will  not  be  disputed  that  it  would  have  made  no  difference 
if  some  of  the  goods  in  that  warehouse,  and  actually  warehoused 
there  for  the  real  owner  for  the  time  being,  had  been  previously 
the  goods  of  the  bankrupts,  and  had  been  sold  by  them  to  the 
real  owner.  Now  itis,  I  think,  clear,  on  the  evidence,  that  these 
bankrupts  were  not  general  warehousemen  ;  but  when  we  look 
6  Enq.  Rep]  60 
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at  the  custom  of  their  business  it  seems  to  riic  to  be  clearly 
proved,  that  though  not  general  warehousemen,  they  were  ware- 
housemen for  such  of  their  customers  as  purchased  wines  and 
530]  spirits  from  *them,  and  that  this  was  the  ordinary  course 
and  usage  of  their  business,  which  was  canried  on  upou  a  ver}' 
large  scale.  Is  there  anything  in  such  a  course  of  business  tend- 
ing to  mislead  the  general  public  or  the  persons  having  dealings 
with  the  traders,  provided  it  be  known  ?  Suppose  the  bankrupts 
had  made  this  course  of  dealing  known  by  putting  up  a  board 
over  the  door,  saying,  "  this  warehouse  is  kept  by  Couston  & 
Co.,  for  the  purpose  of  warehousing  their  own  goods  and  the 
goods  which  their  customers  have  bought  from  them,"  I  sup- 
pose it  would  not  seriously  have  been  contended  that  anybody 
would  have  been  entitled  to  say  that  the  fact  of  goods  being  in 
that  warehouse  carried  with  i4;  a  reputation  of  ownership  in  the 
bankrupts.  Though  the  notice  would  not  distinguish  the  goods, 
or  go  into  their  history,  yet  everybody  being  aware  that  there 
were  goods  of  qther  people  there,  would  be  bound  to  know  that 
any  particular  goods  might  be  the  goods  of  other  people  <ind 
could  not  possibly  say  that  all  the  goods  were  in  the  reputed 
ownership  of  the  bankrupts.  It  was  accordingly  laid  down  by 
SirJames  Mansfield,  in  Thac/dhwaitev.  CbcA(*),  that  if  the  facts  are 
such  that  those  who  deal  with  the  bankrupts  may  see  and  know 
that  the  goodsmay  not  be  the  property  of  the  bankrupts,  that 
is  enough  to  exclude  the  doctrineof  the  reputation  of  ownership. 
That  being  so,  the  sole  question  is,  whether  that  custom  or 
course  of  trade  is  so  well  known  as  to  .make  the  reputation  af>- 
plicable  to  these  goods  the  reputation  of  goods  subject  to  such 
a  custom  and  course  of  trade;  for  in  that  case  the  knowledge 
of  that  custom  is  equivalent  to  the  knowledge  of  the  announce- 
ment which  the  board  over  the  door  would  have  given  in  the 
case  I  have  supposed.  If  there  bad  been  such  a  board  over  the 
door,  all  the  world  would  not  have  gone  to  read  it,  but  any  one 
who  had  troubled  himself  to  ascertain  the  facts  would  have  as- 
certained the  character  of  that  warehouse,  and  he  must  ascertain 
the  facts  relating  to  it  before  he  can  be  heard  to  say  that  he  is 
to  have  any  benefit  of  a  reputation  arising  from  the  fact  of  goods 
being  warehoused  there.  A  custom  known  to  the  whole  trade 
and  to  all  persons  dealing  with  the  trade  surely  is  as  well  adver- 
tised, perhaps  better  advertised,  than  it  would  be  by  a  notice 
over  the  door.  Kow  the  evidence  in  this  case  is  distinct  that  this 
531]  particular  custom  is  an  old  well-established  *cu8tonpi,  not 
of  this  individual  firm  merely,  but  of  the  trade  which  is  carried 
on  by  this  firm  in  common  with  others.  It  has  been  long  es- 
tablished, and  is  well  known  to  all  the  persons  in  the  trade, 

(')  3  Taunt.,  487. 
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and  also  in  point  of  fact,  in  this  particular  case,  known  to  all 
the  parties  who  had  been  dealing  with  this  particular  firm.  It 
seems  to  me  that  no  evidence  could  be  more  completely  suffici- 
ent, if  we  are  not  bound  by  any  contrary  authority,  to  show 
that  every  person  who  took  the  trouble  to  acquire  any  know- 
ledge of  those  facts  on  which  the  reputation  of  ownership  con- 
nected with  the  lying  of  goods  in  this  bonded  warehouse  depends 
must  have  become  informed  of  this  custom.  On  the  evidence 
I  think  we  ought  to  take  it  that  everybody  was  informed. 
And  it  is  to  be  observed  that  this  is  not  in  the  least  like  a  case 
of  goods  in  a  retail  shop.  They  are  goods  in  a  bonded  ware- 
house, which  can  have  no  reputation  of  ownership  at  all  con- 
nected with  them  in  a  general  way,  except  such  reputation  as 
is  to  be  inferred  from  the  character  of  the  bonded  warehouse 
and  the  business  carried  on  in  it.  An  individual  might  indeed 
have  been  deceived,  but  only  by  one  of  the  bankrupts  taking 
him  into  the  warehouse  and  showing  the  goods  as  goods  of  the 
firm  ;  and  the  possibility  of  this  being  done  cannot  enter  into 
consideration  upon  the  question  of  reputed  ownership. 

With  regard  to  the  authorities  cited,  I  do  not  propose  to 
dwell  much  upon  them.  The  cases  most  directly  in  point  are, 
first  of  all,  Knowles  v.  HorsfaU  (*),  which  has  been  evidently  re- 
garded with  a  certain  degree  of  dissatisfaction  by  judges  of 
later  date.  The  learned  judge  who  reported  it  expressed  regret 
that  he  had  done  so,  because  it  turned  on  the  particular  manner 
in  which  the  facts  were  stated  in  the  special  case.  There 
was  a  custom  stated  in  the  special  case,  but  —  perhaps  in- 
tentionally and  with  a  view  of  covering  not  only  the  case  of 
goods  in  the  warehouse  of  the  vendor,  but  also  goods  in  the 
warehouse  of  a  third  party  which  were  left  in  the  vendor's 
name  without  atiy  notice  to  the  warehouseman  —  the  statement 
of  the  custom  was  left  vague  and  general.  •  It  was  not  stated 
as  a  custom  applicable  to  the  business  of  the  vendor  considered 
as  a  person  who  kept  a  bonded  warehouse  himself,  and  there  was 
no  statement  to  the  eftect  of  the  evidence  in  this  case  as  to  the 
particular  course  of  the  business  of  wine  and  *spirit  [532 
merchants  having  bonded  warehouses  of  their  own.  It  may  be 
said  that  the  custom  was  stated  so  generally  that  it  might  have 
been  inferred  that  it  would  extend  to  those  cases,  but  it  was 
not  stated  specifically  with  reference  to  them,  and  that  has  been 
])ointed  out  in  subsequent  cases,  as  in  Watson  v.  PeacAe(*), 
where  it  was  stated  that  no  usage  was  proved  in  Knowles  v. 
MorsfaV  {^).  Thackihwaiie  v.  Cocki^  is  not  only  not  an  autho- 
rity for  the  respondents  here,  but  just  the  reverse,  as  it  appears 
to  me.    The  actual  usage  proved  there,  was  a  usage  the  purpose 
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and  intention  of  which  was  to  continue  reputation  of  ownership 
in  the  vendor.  It  is  not  wonderful  that  under  those  circum- 
stances it  was  held  that  the  reputation  of  ownership  did  con- 
tinue. What  was  said  by  Sir  James  Mansfield  shows,  as  I 
understand  him,  that  on  such  evidence  of  custom  as  we  have 
here  he  would  have  held  the  reputation  of  ownership  to  have 
been  displaced.  I  am  unable  to  distinguish  the  present  case 
from  Hamilton  v.  Bcll{^)  and  Priestley  v.  Pratt  {^)^  unless  there 
be  a  difference  between  the  principles  to  be  applied  to  wine  on 
the  one  hand  and  clocks  and  watches  on  the  other,  which 
nobody  can  seriously  suggest.  There  are  other  cases  in  which 
the  courts  have  shown  a  decided  inclination  to  reduce  within 
limits  more  consistent  with  a  sound  and  reasonable  view  of  the 
doctrine  some  of  the  dicta  or  views  which  are  to  be  found  in 
the  earlier  cases.  I  should  not  indeed  like  to  commit  myself 
to  the  strong  language  of  Sir  Frederick  Pollock  in  the  case  of 
Prismall  v.  Liovegrove  (^),  in  which  he  said  that  the  old  doctrine 
of  reputed  ownership  was  completely  out  of  fashion,  and  had 
been  so  for  at  least  forty  years.  It  would  be  more  in  accord- 
ance with  my  opinion  to  say  that  the  doctrine  of  reputed  owner- 
ship has  been  the  same  from  first  to  last,  but  that  the  courts 
have  of  late  years  looked  more  narrowly  and  closely  to  the  resil 
value  and  weight  of  the  circumstances  which  tencf  on  the  one 
hand  to  confirm  and  on  the  other  hrftid  to  exclude  the  reputa- 
tion of  ownership.  In  so  doing  they  seem  to  me  not  to  bo 
going  against  the  policy  of  the  statute,  but  merely  to  be  carry- 
ing it  into  effect  in  accordance  with  sound  principle. 
533]  *Taking  that  view,  I  am  of  opinion  that  the  present 
appeal  must»be  allowed. 

Sib  G.  Mellish,  L.  J. :  I  am  of  the  same  opinion.  As  far  as 
the  authorities  go  I  think  that  the  later  cases  are  very  strongly 
in  favor  of  the  proposition  that  a  custom  of  this  kind  is  sufii- 
cient  to  exclude  reputed  ownership.  As,  however,  none  of 
them  appear  to  have  been  decided  in  a  Court  of  Error  it  is 
open  to  us  to  consider  whether  they  be  correctly  decided  on 
principle;  but  I  am  of  opinion  that  they  are  correct  in  prin- 
ciple, and  particularly  the  last  case  of  Priestley  v.  Pratt  ('). 

The  question  to  be  decided  is  very  simple:  whether  tlio 
bankrupts,  at  the  date  of  their  bankruptcy,  were  the  reputed 
owners  of  these  goods  ?  Now  it  is  proved  as  a  matter  of  fact  that 
according  to  the  ordinary  custom  of  their  business  and  accord- 
ing to  the  ordinary  custom  of  the  business  of  all  persons  in  the 
same  trade,  goods  sold  are  allowed  to  remain,  and  remain  fur 
years,  in  the  bonded  warehouse  of  the  vendor.     That  being  so, 

(')  10  Ex..  545,  O  6  L.  T.  (N.  S.),  328. 
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and  being  known  to  all  persons  in  their  business,  can  they  be  held 
to  be  the  reputed  owners  of  goods  so  left  in  their  possession, 
wbich  surely  raust  mean  reputed  to  be  the  owners  by  the  per- 
pons  who  have  dealings  with  them,  and  who  might  be  deceived 
Ijy  the  goods  remaining  in  their  possession  ?  If  we  are  to  look 
atHhe  case  simply  on  principle  it  appears  to  me  clearly  that 
they  are  not  the  reputed  owners ;  and  I  may  observe  that  the 
pt-esent  bankruptcy  act  makes  the  reputed  ownership  clause 
still  apply  exclusively  to  traders;  it  has  not  been  applied  to 
non-traders,  therefore  it  clearly  is  for  the  protection  of  trade 
creditors  that  the  section  is  intended. 

I  cannot  agree  with  what  Mr.  Benjamin  said,  that  persons 
who  buy  bills  or  discount  bills  for  wine  and  spirit  merchants  do 
not  know  the  custom  of  the  trade.  I  rather  think  the  real 
truth  is  that  persons  who  are  in  the  habit  of  discounting  bills 
of  persons  in  particular  trades  are  better  acquainted  than  any 
one  else  with  the  customs  of  those  trades.  You  will  find  that 
bankers  in  country  towns,  who  discount  bills  of  farmers  and 
advance  them  money,  are  *acquainted  with  farming  [^534 
customs;  and  similarly  I  have  no  doubt  that  bankers  in  Liver- 
pool, who  discount  bills  of  cotton  brokers  and  merchants,  know 
the  customs  of  the  cotton  trade,  and  that  bankers  who  discount 
bills  in  the  wine  trade  acquaint  themselves  with  the  customs 
of  that  trade.  If  the  case  is  to  be  decided  by  us  as  a  jury  trj-- 
ing  a  pure  question  of  fact  I  am  clearly  of  opinion  that  the 
bankrupts  were  not  the  reputed  owners  of  these  goods  at  the 
time  of  the  bankruptcy. 

I  must  also  say  I  think  it  extremely  desirable  that  as  far  as 
can  be  done  reasonably  and  consistently  with  the  rules  of  law, 
the  law  should  be  so  interpreted  as  to  be  in  apcordance  with 
the  customs  of  trade.  To  make  the  law  needlessly  conflict  with 
,the  custom  of  any  trade  causes  the  greatest  inconvienence  and 
injustice  to  persons  in  that  trade.  If  Knoioles  v.  HorsfaU  (^) 
proves  nothing  else  it  proves  that  the  custom  relied  on  in  the 
present  case  is  an  ancient  custom,  which,  in  spite  of  that  unfa- 
vorable decision,  has  continued  during  the  fifty  years  which 
have  elapsed  since  that  case  was  decided. 

It  would,  in  my  opinion,  be  most  unjust  that  a  number  of 
wine  merchants  in  diftorent  parts  of  the  country,  who  have 
allowed  the  goods  which  they  have  purchased  from  the  bank- 
rupts to  remain  in  the  warehouse  of  the  bankrupts,  according 
to  the  ordinary  practice  of  the  trade  and  the  ordinary  course 
of  business  of  this  particular  firm,  which  were  known,  in  all  pro- 
bability, to  every  single  creditor  of  these  bankrupts  (for  no  one 
has  come  forward  to  deny  such  knowledge),  should  have  their 
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goods  taken  for  the  purpose  of  being  divided  among  a  number 
of  persons  who  were  not  deceived,  and  could  not  be  deceived, 
bj  those  goods  remaining  in  the  possession  of  the  bankrupts. 

Solicitors :  Messrs.  Chesiery  Urquhartj  ^  Co.;   W.  W.  Wi/nne. 


[Law  Reports,  8  Chancery  Appeals,  540.] 
L.  JJ,  March  8, 10, 1878. 

540]  *I"  re  Empire  Assurance  Corporation. 

DOUGAN'S  CASE. 

AmalgamcUion  of  Companiea — Power  to  $eU  Business — Ultra  Virea^ Personal 
dccHinys  hy  Sluireholders  in  the  Selling  Company  with  tlie  Purchasing  Company, 

The  S  Insurance  Company:  which  was  a  Scotch  company,  was  empowered  by  its 
articles  of  association  to  sell  and  dispose  of  its  basiness  to  any  other  company  ; 
but  the  articles  contained  no  express  power  to  amalgamate  with  another  company. 
By  an  agreement  between  the  S  Company  and  the  £  Company,  the  S  Company 
agreed  to  transfer  its  business  to  the  E  Company  on  the  terms  that  the  shareholders 
in  the  S  Company  should  receive  shares  in  the  E  Company  in  exchange  for  their 
shares  in  the  S  Company.  The  agreement  was  approved  by  the  shareholders  of 
the  S  Company  at  a  general  meeting,  and  a  deed  of  transfer  wus  executed  by  the 
company  and  sent  to  the  E  Company,  but  before  its  execution  by  the  E  Company 
had  been  completed  according  to  the  formalities  of  the  Scotch  law  a  petition  was 
presented  under  which  the  E  Company  was  wound  up. 

D,  a  shareholder  and  director  of  the  S  Company,  sent  in  his  share  certificates 
to  the  secretary  of  his  company  to  be  exchanged,  and  certificates  of  shares  in  the 
E  Company  were  forwarded  to  him  in  exchange,  but  he  did  not  answer  the  letter 
or  sign  the  receipt  for  the  shares ;  and  after  tne  petition  for  winding  up  the  E 
Company  had  been  presented  he  returned  the  certificates  and  refused  to  accept  the 
shares : 

HM  (affirming  the  decision  of  Wickens,  V.C),  first  that  the  amalgamation  was 
ultra  vires,  not  being  a  sale  within  the  powers  of  the  S  Company : 

Secondly :  That  if  he  had  been  intra  fdres,  it  was  never  completed : 

Thirdly :  That  although  D  had  taken  a  prominent  part  in  the  negotiations,  his 
sending  in  his  certificates  was  conditional  on  the  amalgamation  being  valid  and 
finally  completed ;  and  that,  having  enteredinto  no  personal  negotiation  with  the 
E  Company,  he  was  not  bound  to  be  a  shareholder  in  that  company.  His  name, 
therefore,  was  removed  from  the  list  of  contributorics. 

Alabaster's  Case  Q)  approved. 

This  was  an  appeal  from  a  decision  of  Vice  Chancellor  Wickens 
made  in  the  winding  up  of  the  Empire  Assurance  Corporatiou 
Limited.  The  Empire  Assurance  Corporation  was  established  in 
5411  London  in  *1865,  under  the  Companies  Act,  1862,  for  the 
business  of  life  assurance  in  all  its  branches. 

The  67th  clause  of  the  articles  of  association  was  as  follows  : 
*'  The  directors  may  purchase  or  accept  a  transfer  of,  or  other- 
wise acquire,  the  whole  or  any  part  of  the  business  or  property 
of  any  society  or  company,  whether  incorporated  or  not,  and 
the  estate  or  interest  of  any  shareholder  or  shareholders  therein, 
or  of  any  person  or  persons,  on  such  terms  as  the  directors  shall 
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determine ;  and  for  all  and  any  of  the  purposes  aforesaid  may 
enter  into  agreements,  contracts,  or  undertakings,  and  give  in- 
demnities, and  securities  for  the  due  performance  of  such  agree- 
ments, contracts,  undertakings,  and  indemnities,  or  such  other 
assurances  in  the  law  as  the  directors  shall  determine.'* 

The  Scottish  Industrial  Insurance  Company,  Limited,  was 
established  for  similar  purposes  in  the  same  year  in  Glasgow. 
The 40th  clause  of  the  articles  of  association  contained  the  fol- 
lowing power  for  disposing  of  the  business  of  the  company  : 
"  It  shall  be  lawful  for  a  special  general  meeting  of  the  share- 
holders, called  for  the  purpose  in  manner  hereinbefore  men- 
tioned, to  consider,  and  by  resolution  determine  upon,  the 
propriety  of  selling,  disposing,  or  otherwise  dealing  with  the 
business,  goodwill,  property,  and  effects  of  the  company,  or  of 
purchasing  or  otherwise  acquiring  the  business  of  any  other 
company  or  companies,  or  society  or  societies,  of  a  similar 
nature,  or  any  interest  therein,  and  the  terms,  conditions,  stipu- 
lations, and  agreements  relating  thereto  respectively,  as  the 
said  meeting  shall  think  fit :  and  also  to  authorize  and  empower 
the  board  of  directors  to  carry  such  resolution  or  resolutions 
into  effect;  and  thereupon  such  resolution,  if  relating  to  a  sale 
and  disposal  as  aforesaid,  and  confirmed  at  a  subsequent  general 
meeting,  to  be  called  for  the  purpose  not  less  than  two  nor  more 
than  four  weeks  after  such  preceding  meeting,  shall  be  binding 
upon  the  shareholders  of  the  company.'' 

Dr.  John  Dougan  was  one  of  the  directors  of  the  Scottish 
Industrial  Company,  and  the  holder  of  twenty-five  shares  in  it. 

In  the  month  of  October,  1866,  negotiations  took  place  be- 
tween the  directors  of  the  Empire  Corporation  and  the  directors 
of  the  *Scottish  Company  for  the  sale  of  the  business  of  [542 
the  latter  to  the  Empire  Corporation, 

On  the  11th  of  October,  1866,  a  provisional  agreement  was 
signed  by  Dr.  Dougan  on  behalf  of  the*  Scottish  Company,  and 
by  Mr.  Price,  one  of  the  directors,  on  behalf  of  the  Empire  Cor- 
poration, by  which  it  was  agreed  that  the  amalgamation  of  the 
two  companies  should  take  place  as  from  that  day,  and  that  the 
Empire  Corporation  should  take  all  the  assets  and  liabilities  of 
the  Scottish  Company,  the  latter  company  oruaranteeing  that  all 
their  liabilities,  except  the  liabilities  on  policies,  should  not  ex- 
ceed £200. 

The  5th  clause  of  the  agreement  was  as  follows:  "The 
Empire  Corporation  shall  issue  shares  of  their  company  to  the 
shareholders  of  the  Scottish  Industrial  Insurance  Company  to 
the  amount  of  £1060  on  the  same  terms  with  reference  to  the 
amount  paid  up  as  their  shareholders  at  present  stand  in  the 
Scottish  Industrial  Insurance  Company." 
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The  seventh  clause  provided  that  the  members  of  the  board 
of  the  Scottish  Company  present  that  day  should  continue  as  a 
local  committee  of  the  amalgamated  company,  together  with  Mr. 
Alexander,  the  present  secretary,  who  would  also  take  a  season 
the  local  committee. 

This  agreement  was  confirmed  by  the  board  of  directors  of 
the  Empire  Corporation  at  meetings  of  the  12th  and  14th  of 
October,  and  by  the  shareholders  of  the  Scottish  Company  at 
general  meetings  of  the  2d  and  19th  of  November,  1866,  at  both 
of  which  meetings  Dr.  Dongan  took  the  chair.  A  deed  was 
accordingly  prepared  to  carr}'  out  the  amalgamation,  which  re- 
ceived the  seal  of  the  Scottish  Company  on  the  19th  of  Decem- 
ber. It  was  then  sent  to  London  to  be  executed  by  the  Empire 
Corporation,  but  their  seal  was  not  affixed  till  the  19th  of  March, 
1867,  as  hereafter  stated. 

In  the  meantime  the  Scottish  Company  ceased  to  transact 
business,  and  the  secretary,  Mr.  Alexander,  sent  round  a  cir- 
cular to  the  shareholders  requesting  them  to  send  in  the  certi- 
ficates of  their  shares  "  for  exchange.'*  It  was  not  proved  that 
Dr.  Dougan  received  one  of  these  circulars,  but  in  fact  he  sent  in 
his  certificates  to  the  secretary  and  the  secretary  forwarded 
Ihera,  together  with  those  of  the  other  shareholders,  to  the  Em- 
pire Corporation. 

543]  *0n  the  13th  of  March,  1867,  Mr.  Lake,  the  manager 
of  the  Empire  Corporation,  sent  to  Dr.  Dougan  certificates  of 
twenty-five  shares  in  the  Empire  Corporation,  on  each  of  which 
£1  had  been  paid  up,  accompanied  by  a  form  of  receipt  which 
he  was  requested  to  sign  aud  return.  Dr.  Dougan,  however, 
did  not  sign  or  return  the  receipt,  or  do  any  other  act  accepting 
the  shares. 

On  the  15th  of  March  a  meeting  of  the  directors  of  the  Scot- 
tish Company  was  held,  at  which  Dr.  Dougan,  was  present.  At 
this  meeting  a  resolution  was  passed  "  that  the  law  agent  be  in- 
structed to  communicate  with  Mr.  Towers,  the  solicitor,  and 
Mr.  Lake,  the  manager  of  the  Empire  Corporation,  and  to  in- 
timate to  them  that  unless  the  deed  of  amalgamation  be  returned 
duly  executed  by  the  Empire  Corporation  within  six  days  from 
this  date,  the  board  will  thereafter  refuse  to  carry  out  the 
amalgamation  and  hold  the  preliminary  agreement  cancelled, 
and  will  immediately  convene  a  general  raeeting^of  the  company 
to  ratify  this  step." 

On  the  19th  of  March  the  deed  received  the  seal  of  the  Em- 
pire Corporation,  and  was  on  that  day  sent  by  post  to  the  solicitor 
of  the  Scottish  Company.  The  deed  was  complete  according  to 
the  English  form,  having  the  seal  of  the  Empire  Corporation  at- 
tached, and  being  signed  by  two  of  the  directors  and  the  manager, 
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wliose  signatures  were  attested  bv  the  solicitor  And  the  chief 
accountant.  But  the  attestation  clause  in  the  body^of  the  deed 
had  not  been  filled  np  in  the  Scotch  form  with  the  iiames  and 
descriptions  of  the  witnesses,  so  that  it  was  not  then,  complete 
according  to  the  law  of  Scotland.  The  deed  was  not,  fbr  some 
reason  unexplained,  received  by  the  solicitors  at  Glasgow  till 
the  26th  of  March,  when  they  wrote  to  Mr.  Lake  for  farther 
information  as  to  the  witnesses  in  order  to  fill  up  t];ie  attestation 
clause.  '  ^    ^ . 

On  the  20th  of  March  a  petition  was  presji^d  for  wind- 
ing up  the  Empire  Corporation,  and  an  order  to  that  effect 
was  made  on  the  4th  of  May. 

On  the  17th  of  April,  Dr.  Dougan  returned  the  certificates 
of  shares  to  the  Empire  Corporation,  with  a  letter  refusing  to 
accept  them ;  but  his  name  being  on  the  register  for  twenty-five 
shares,  he  was  settled  on  the  list  of  contributories  for  that 
amount.  He  subsequently  applied  to  the  vice  chancellor  to  re- 
move *his  nam«  from  the  Ifst.  His  honor  was  of  opin-  [544 
ion  that  the  amalgamation,  although  within  the  power  of  the 
Empire  Corporation,  was  not  authorized  by  the  constitution  of 
the  Scottish  Company,  which  gave  power  to  sell  and  transfer 
their  business  for  a  valuable  consideration,  but  not  to  amalga- 
mate with  another  company,.and  that  Dr.  Dougan's  acceptance 
of  the  shares  was:  conditional  on  the  amalgamation  being  carried 
out,  and  that,  as  the  amalgamation  failed,  he  was  entitled  to  be 
relieved  by  having  his  name  removed  from  the  register.  From 
this  decision  the  dSicial  liquidator  appealed. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Brooksbanky  for  the  appellant : 
Thiare  was  nothing  vUra  vires  in  the  transaction.  Thougn  called 
an  amalgamation,  this  was,  in  fact,  a  sale  by  the  Scottish  Com- 
pany of  its  business  to  the  Empire,  and  as  such,  in  accordance 
with  the  articles  of  the  Scottish.  There  is  no  reason  why  a 
company  should  not  take  shares  as  part  of  the  consideration  for 
the  sale  of  its  business  to  another  company,  nor  why  the»shares 
so  taken  should  not  be  allotted  directly  to  the  shareholders  of 
the  selling  company  instead  of  being  given  to  the  company  as  a 
body  :  Harems  Case  (*). 

But  whether  the  amalgamation  was  ultra  vires  or  not,  Dr. 
Dougan  is  bound.  It  was  in  fact  carried  out,  for  the  deed  was 
complete  before  the  petition  to  wind  up  was  presented,  although 
some  of  the  formalities  according  to  the  Scotch  law  had  to  be 
added.  He  was  one  of  the  chief  promoters  of  the  amalgama- 
tion, and  has  made  himself  liable  by  his  own  conduct.  He  sent 
in  his  certificate  to  be  exchanged,  which  amounted  to  an  un- 
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conditional  application  for  the  shares  in  the  Empire :  Challis* 
Com  (*) ;  Leeke's  Case  (^ ;  Bank  of  Hindustan  v.  AUaon  0. 

Mr.  Greene^  Q.C.,  and  Mr.  Haddan^  for  Dr.  Dougan^  were  not 
called  on. 

Sir  G.  Mellish,  L.  J. :  This  is  an  appeal  from  an  order  of 
Vice  Chancellor  Wickens,  directin^^  that  Dr.  Dougan's  name 
545]  should  be  removed  from  the  list  *of  contributories  of  the 
Empire  Assurance  Corporation,  which  is  being  wound  up. 

Dr.  Dougan  had  been  a  shareholder  and  director  of  the 
Scottish  Industrial  Insurance  Company,  and  by  one  of  the 
articles  of  association  of  that  company  it  was  provided  as  fol- 
lows :  [his  lordship  read  the  40th  article  and,  continued.]  An 
agreement  was  entered  into  between  the  directors  of  the  Scottish 
Company  on  o.ie  hand,  and  the  directors  of  the  Empire  Cor- 
poration on  the  other,  the  effect  of  which  was  that  all  the  pro- 
perty of  the  Scottish  Company  should  be  transferred  to  the 
Empire,  and  that  the  Empire  should  indemnify  the  Scottish 
against  all  liabilities,  and  tliat  eacfi  shareholder  of  the  Scottish 
should  receive  shares  in  the  Empire,  with  £1  considered  as 
paid  up  on  them,  in  lieu  of  his  shares  in  the  Scottish, 

Then  the  first  question  to  be  decided  is,  whether  this  agree- 
ment was  ultrd,  vires.  The  vice  chancellor  held  that  it  was  so, 
on  the  ground  that  the  power  of  the  Scottish  Company  to  sell 
and  transfer  their  business  to  another  company  only  authorized 
them  to  sell  for  some  monjey  payment  or  valuable  consideration 
to  be  given  by  one  company  to  the  other,  and  did  not  authorize 
a  transfer  o'l  the  terms  of  the  shareholders  of  the  selling  company 
receiving  shares  in  the  purchasing  company  in  exchange  for 
shares  in  their  own  company.  It  is  observable  that  there  are 
no  special  words  in  the  clause  giving  power  to  amalgamate 
with  another  company;  and  I  cannot  help  thinking  that  if  it 
hnd  been  intendf^d  by  the  clause  that  a  special  general  meeting 
of  the  Scottish  Company  should  have  power  absolutely  to  bind 
all  the*  shareholders  and  to  hand  them  over  to  another  com- 
pany, that,  in  fact,  it  should  have  power  to  effect  what  is  com- 
monly called  an  amalgamation,  that  word  would  have  been  made 
use  of.  Under  the  161st  section  of  the  Companies  Act,  1862, 
under  which  these  cases  of  amalgamation  usually  come,  it  is 
provided  that,  if  any  shareholder  objects  to  the  proposed  amalga- 
mation, he  can  have  his  shares  valued  and  their  value  paid  to 
him.  There  is  no  such  provision  in  the  clause  before  us.  On 
the  whole,  therefore,  I  agree  with  the  vice  chancellor  that  this 
agreement  was  ultriL  vires.  But  even  supposing  the  agreement 
had  been  ultrd  vires^  I  think*  Dr.*  Dougan  would  not  have 
546]  been  liable  as  a  shareholder  in  *the   Empire  Corpora- 

(»)  Law  l^ep.,  0  Hi.,  200.        (•)  Law  Rep.,  0  Ch.,  409.        0)  Ibid.,  6  C.  P..  22*2 
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tion.  There  have  been  a  great  many  eases  in  which,  although 
the  amalgamation  has  been  ullrd,  vires^  the  question  has  been 
raised,  how  far  the  shareholders  of  the  selling  company  have 
become  liable  as  shareholders  of  the  purchasing  company. 
Some  of  them  have  been  cases  of  much  hardship,  because  per- 
sons found  themselves  to  be  liable  in  both  companies  when 
tliey  only  meant  to  exchange  their  liability  in  the  old  company 
for  liability  in  the  new.  But  I  think  those  authorities  establish 
this  proposition,  that  if  the  shareholder  enters  into  no  personal 
negotiation,  and  only  acts  through  his  own  company,  and  does 
nothing  but  consent  to  and  act  on  the  amalgamation,  then, 
unless  the  amalgamation  is  eventually  completed,  he  is  not 
bound.  That  is  shown  by  Alabaster^ s  Case  (*) ;  and  I  think  that 
case  is  good  law.  But  in  some  cases  the  shareholder  has  been 
rash  enough  to  make  a  personal  application  to  the  purchasing 
company,  and  then,  if  the  shares  are  registered  in  his  name,  he 
is  bound,  although  the  amalgamation  goes  off  altogether.  That 
was  so  in  Leeke^s  Case  H  and  Challis  Case  (^. 

The  only  question,  tnerefore,  is,  whether  that  class  of  deci- 
sions applies  to  the  present  case.  Dr.  Dougan  took  a  pro- 
minent part  in  the  arrangements  for  the  sale.  "When  the 
secretary  sent  round  circulars  asking  for  certificates.  Dr. 
Dougan  sent  in  his  certificates  to  Mr.  Alexander  to  be  exchanged. 
According  to  Alabaster's  Case  that  is  not  entering  into  a  per- 
sonal negotiation  with  the  purchasing  company;  it  is  only 
acting  in  pursuance  of  the  agreement  to  amalgamate,  and  he 
must  be  taken  to  have  sent  in  his  certificates  to  be  exchanged 
only  on  the  condition  that  the  amalgamation  was  completed. 

I  have  already  said  that  I  think  the  amalgamation  was  uUrit 
vires  J  and  I  also  think  that  it  wad  not  completed.  The  deed  of 
transfer  was  executed  in  the  Scotch  form  by  the  Scottish  Com- 
pany, and  was  sent  to  the  Empire  Corporation  for  their  execu- 
tion. They  kept  it  a  long  time  without  executing  it,  and  the 
property  was  not  transferred,  and  nothing  was  done  to  carry 
out  the  amalgamation.  Nevertheless  Mr.  Alexander  sent  in 
the  certificates  to  the  Empire  Corporation,  and  they  sent  out 
the  new  certificates  to  the  shareholders,  and  among  the  rest,  to 
*Dv>  Dougan,  with  a  form  of  receipt.  Dr.  Dougan  did  [547 
nothing  with  them,  and  he  had  a  very  good  reason.  I  do  not 
suppose  that  he  knew  that  the  amalgamation  yfUHulird,  vires^ 
but  he  knew  that  it  had  never  been  completed  by  the  Empire 
Corporation.  He  therefore  did  not  answer  the  letter,  but  he 
attended  a  meeting  of  the  directors  of  the  Scottish  on  the  15th 
of  March,  at  which  a  resolution  was  passed  that,  unless  the 
deed  was  executed  by  the  Empire  within  a  week,  thay  should 

O  lia w  Rep.  7  Eq.,  278.       (•)  Law  Rep.,  6  Cb. ,  469.      (")  Law  Rep. ,  6  Ch. ,  206 
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consider  the  agreement  at  an  end.  On  the  19th  the  deed  wa-s 
executed  by  the  Empire,  and  was  sent  by  post  to  the  solicitors 
of  the  Scottish  at  Glasgow,  with  the  names  of  the  witnesses 
and  directions  for  filling  up  the  blanks,  as  required  by  the 
Scotch  law.  This,  it  must  bo  presumed,  was  received  on  the 
20th,  but  before  anything  was  done,  to  complete  the  deed,  the 
petition  to  wind  up  the  Empire  was  presented,  and  an  order 
eventually  made.  Had,  then,  Dr.  Dougan  fixed  himself  as  a 
shareholder  on  the  20th  of  March,  when  the  petition  was  pre- 
sented ?  It  appears  to  me  that  he  had  not.  it  may  be  that  he 
knew  that  Mr.  Alexander  had  sent  in  the  certificates,  but  he 
also  knew  that  the  amalgamation  had  not  been  completed,  and 
therefore  he  did  not  sign  the  receipt  or  answer  the  letter.  If 
it  had  been  completed,  he  would  probably  have  accepted  the 
shares ;  but  knowing  that  it  was  not,  he  did  not  do  so,  and  the 
only  conclusion  to  which  I  can  come  is  that  he  was  pausing  and 
hesitating  to  consent  in  order  to  see  if  the  amalgamation  would 
be  completed  or  not;  and  then,  when  a  winding-up  petition 
had  been  presented,  he  refused  to  accept  them.  The  result  of 
the  evidence  is  that  Dr.  Douijan  never  intended  to  become  a 
shareholder,  unless  and  until  the  arrangement  was  finally  and 
effectually  completed  ;  and  it  would,  in  my  judgment,  be  unfair 
to  hold  that  he  had  become  a  shareholder  so  as  to  make  him 
liable  for  the  debts  of  the  Empire  as  well  as  for  those  of  the 
Scottish  Company.  Tlie  appeal  must  be  dismissed  with  costs. 
Sir  W.  M.  James,  L.  J. :  1  entirely  concur. 

Solicitor  for  the  appellant :  Mr.  A.  Pulbrook. 
Solicitors  for  Dr.  Dougan  :  Messrs.  Roberts  ^  Simpson. 


[Law  UeportSf  8  Clianceiy  Appeals,  555.] 
L.J.J.  May  9, 1873. 
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Bankruptcy — Injunction  —  Restraining  ProceecUnffs  in  a  Chancery  Suit  — Bank- 
ruptcy Act,  1860, «.  73. 

A  suit  in  CTiancery  was  instituted  by  legatees  under  the  will  of  a  testator  against 
bis  executors,  and  a$ifainst  tbe  continuing  partners  of  a  firm  of  waicb  be  bad  been 
a  member  at  tlie  time  of  bis  deatb,  and  K.  S.  D.,  auotber  partner  wbo  bad  retired 
after  tbe  testator's  deatli.  for  tlie  purpose  of  windin^^up  the  affairs  of  tbe  partner- 
ship as  they  existed  at  tbe  time  of  tbe  testator's  ^eatli,  and  obtaining^  payment  to  bis 
estate  of  tbe  share  of  tlie  capital  which  was  due  to  bim.  After  tbe  biU  was  filed 
tbe  continuing  partners  filed  a  petition  for  liquidation  by  arrangement,  and  a  trus 
tee  was  appointed.  The  trustee  was  made  a  party  to  the  suit  by  a  supplemeutal 
order,  but  no  relief  was  prayed  against  bim. 
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The  trustee  havinp:  applied  to  tlie  Court  of  Bankruptcy  for  an  injunction  to  re- 
ptrain  the  proceedingis  in  the  suit  as  against  him,  it  was  held  hy  Bacon,  C.  J.,  that 
the  court  had  no  jurisdiction  to  grant  an  injunction. 

After  the  order  was  made  U.  8.  D.  also  filod  a  petition  for  liquidation : 

Held,  hy  the  lords  justices,  that  the  chief  judge  was  right  in  refusing  the  in- 
junction. B.  8.  D.  being  then  solvent. 

But  held,  on  the  production  of  evidence  that  R.  S.  D.  had  also  become  a  liqui- 
dating debtor,  that  all  the  matters  in  question  in  the  suit  miglit  be  properly 
determined  in  bankruptcy ;  and  that  the  trustee  was  entitled  to  the  injunction 
asked  for. 

This  was  an  appeal  from  an  order  made  by  the  chief  judge 
in  bankruptcy,  refusing  an  application  made  by  the  trustee  in 
the  liquidation  of  Peter  James  Dixon,  John  Dixon,  and  Joseph 
Forster,  for  an  injunction  to  restrain  any  further  proceedings 
against  him  in  a  chancery  suit  of  Dixon  v.  Forster.  The  liqui- 
dating debtors  were  the  continuing  partners  of  the  firm  of  Peter 
Dixon  &  Sons,  cotton  spinners  at  Carlisle  and  Manchester.  The 
partnership  originally  consisted  of  five  members,  namely,  Peter 
Dixon,  Peter  James  Dixon,  Robert  Stordy  Dixon,  John  Dixon, 
and  Joseph  Forster,  and  was  established  with  a  capital  of 
X128,000,  divided  into  64  shares,  by  a  deed  of  partnership,  dated 
the  11th  of  August,  1872.  This  deed  provided  that  any  partner 
should  be  at  liberty  to  retire  on  giving  twelve  months'  notice  to 
the  other  partners ;  that  in  case  any  partner  should  retire  from 
the  firm,  or  die  without  making  a  valid  bequest  of  his  shares  in 
the  *firm  under  the  provisions  for  thatpurpose  thereinafter  [556 
contained,  the  shares  of  the  retiring  or  deceased  partner  should 
be  taken  by  the  continuing  or  surviving  partners ;  but  that  any 
partner  might  bequeath  by  will  all  or  any  of  his  shares  to  any 
one  or  more  of.his  sons  or  brothers,  or  to  any  other  persons,  but 
such  other  persons  should  not  be  admitted  without  the  consent 
of  all  the  surviving  partners. 

Peter  Dixon  died  in  April,  18fi6,  having  bequeathed  his  shares 
between  his  sons,  the  said  John  Dixon,  H.  II.  Dixon,  and  T.  C. 
Dixon,  and  appointed  H.  H.  Dixon,  John  Dixon,  J.  Nanson,  and 
his  brother  George  Dixon,  his  executors.  George  Dixon  and 
U.  II.  Dixon  were  both  dead.  Peter  Dixon's  shares  in  the 
l)artpership  were  valued  at  £36,000.  In  the  year  1868  Robert 
SStordy  Dixon  retired  from  the  partnership. 

In  the  year  1870  two  suits  were  instituted  for  the  administra- 
tion of  Peter  Dixon's  estate,  namely,  the  suit  oi  Dixon  v.  Dixott^. 
hy  his  surviving  executors,  and  the  suit  of  HamUton  v,  Dixon  by 
a  creditor.  John  Dixon  was  the  only  member  of  the  firm  who  was 
n  party  to  these  two  suits.  On  the  8d  of  April  1872,  John  Dixon 
made  an  afiSdavit  as  to  documents  in  the  suit  of  Hamilton  v. 
Dixonj  iu  which  he  said  that  he  was  unable  to  produce  certain 
documents  which  were  in  his  possession  jointly  with  the  other 
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partners  ia  the  firm  of  Peter  Dixon  k  Sons,  without  their  con- 
currence. 

On  the  26th  of  June,  1872,  the  suit  of  Dixon  v.  Forster  was 
instituted  in  the  Court  of  Chancery  by  Home  of  the  legatees 
under  Peter  Dixon's  will  against  Joseph  Forster,  Peter  James 
Dixon,  Robert  Stordy  Dixon,  John  Dixon,  and  John  Nanson. 
The  bill  prayed  that  the  aftairs  of  Peter  Dixon  &  Sons,  as  exist- 
ing at  the  time  of  the  death  of  Peter  Dixon,  might  be  wound 
up  under  the  direction  of  the  court;  that  an  account  might  be 
taken  of  the  dealings  and  transactions  of  the  firm  since  the 
death  of  Peter  Dixon,  and  of  the  employment  therein  of  his 
capital,  and  that  a  proportionate  share  of  profits  or  interest  might 
be  allowed  to  his  estate  in  respect  thereof;  that  tlie  business, 
profits,  and  assets  of  the  firm  might  be  sold  as  a  going  concern, 
557]  *^"<i  the  proceeds  applied  in  repayment  of  the  capital 
whicn  should  be  found  due  to  Peter  Dixon  ;  that  in  the  mean- 
time a  manager  and  receiver  might  be  appointed  of  the  assets 
and  business;  that  Peter  James  Dixon,  John  Dixon,  Joseph 
Forster,  and  John  Nanson  might  be  restrained  by  injunction 
from  interfering  with  the  profits  and  assets  of  the  business,  and 
that  the  proceedings  in  Dixon  v.  Dixon  and  Hamilton  v.  Dixon 
mia^ht  fso  far  as  applicable)  be  adopted. 

On  tne  11th  of  July,  1872,  the  continuing  partners  in  the  firm 
filed  a  petition  for  liquidation,  and  W,  B.  Gordon  was  appointed 
trustee. 

On  the  6th  of  November,  1872,  Gordon,  as  trustee  under  the 
liquidation,  was  made  a  party  to  Dixon  v.  Forster  by  a  supple- 
mental order.  John  Dixon  and  John  Nanson,  as  surviving 
executors  of  Peter  Dixon,  ptoved  in  the  liquidation  for  £36,000 
as  a  debt  due  from  the  firm  to  their  testator's  estate,  and  this 
proof  was  admitted  bv  the  trustee.  On  the  27th  of  December, 
1872,  Gordon  applied  to  the  County  Court  for  an  order  to  re- 
strain the  plaintiffs  in  Dixon  v.  Forster  fi'om  taking  any  further 
proceedings  in  that  suit  against  him  as  such  trustee.  This  ap- 
plication was  refused  by  the  registrar  (sitting  as  judge),  and  his 
decision  was  aflirmed  by  the  cliief  judge  (*^.  The  application 
was  therefore  renewed  before  the  lords  justices. 

0)  1873.  March  8.  Sir  James  Bacon,  Therefore  I  am  at  a  loes  to  imagine  why 

C.J. :  I  wDuld,  if  t  had  the  power,  do  the  Chancery  suit  need  proceed.    But  I 

what  is  now  asked  with  the  greatest  wil-  cannot  see  that  I  have  any  power  under 

linjpiess,  because  I  have  not  the  slight-  the  72d    section    of    the    Bankruptcy 

est  doubt  on  the  substance  of  the  case  Act,  1869,  to  restrain  the  proceed! ngH 

that  while  the  plaintiffs  have  a  Chancery  in  the  suit,  constituted  as  it  is,  and 

suit  which  they  desire  to  carry  on,  yet  having:  regard  to  the  purpose  for  wliich 

they  might  have  all  the  questions  which  it  is  instituted.    The  72d  section,  as  is 

are  raised  on  their  part  determined  by  well  known,  is  a  novelty  in  the  law  of 

coming  into  the  bankruptcy  under  a  bankruptcy.    I  have  done  my  best  upon 

proper  arrangement  with  the  trustee,  all  occasiona  )o  avail  myself  of  the 
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After  the  appeal  had  been  set  down  before  the  lords  justices, 

Robert  Stordy  Dixon  also  filed  a  petition  for  liquidation,  and  a 
trustee  was  appointed. 

An  affidavit  to  prove  this  fact  was  tendered  by  the  counsel 
for  the  appellant,  but  was  objected  to  by  the  respondents.     The 

court  decided  that  the  affidavit  might  be  received. 

*M,r.  DeGeXj  Q.C.,  and  Mr.  Daveij^  for  the  appellant  :[558 
All  the  relief  that  is  sought  i^  the  suit  can  be  better  and  more 
expeditiously  obtained  in  the  Court  of  Bankruptcy.     The  72d 

f)owers  which  that  section  gives.  I  been  argued ;  and  having  before  mj 
lave  shown  no  reluctance,  and  I  feel  mind  tlie  decision  in  Ex  parte  HumboU 
none,  to  ftctend  the  power  of  the  court  (l^aw  Rep.,  6  Ch.,  842),  I  cannot  extend 
as  far  as  tliat  section  goes.  [His  lord-  the  72d  section  so  aa  to  say  that, 
ship  read  the  section.}  In  this  pending  thoagli  the  plaintiffs  are  entitled  to 
suit  Robert  Stordy  Dixon  is  a  person  reliei  against  Robert  Stordy  Dixon,  1 
accountable,  and  from  whom  in  the  re-  will  deprive  them  of  that,  and  make 
salt  it  may  be  necessary  to  require  pay-  them  go  into  bankruptcy  and  get  such 
ment  to  the  plaintiffs  of  some  sum  of  relief  as  they  can  against  other  parties, 
money.  But  what  ix)wer  has  the  Court  The  72d  section  is  extremely  valuable, 
of  Bankruptcy  to  decide  any  such  thing  but  its  words  and  its  meaning  must  be 
between  these  partii's  ?  The  suit  as  it  strictly  adhered  to,  and  must  not  bo 
is  constituted  might  (I  do  not  say  that  strained.  It  appears  that  the  lords 
it  win,  nor  do  I  say  tliat  I  think  it  will)  justices  thought  it  was  somewhat 
give  to  the  plaintiffs  the  right  to  a  per-  strained  by  the  order  which  I  made  in 
sonal  decree  against  Robert  Stordy  Mc  parte  RximboU,  and  if  I  were  to 
Dixon.  If  that  right  exists,  why  should  make  such  an  order  as  I  am  now  asked 
1  transfer  the  plaintiff's  suit  from  the  to  make,  I  should  expose  the  case  to  the 
Court  of  Chancery,  where  such  relief  very  same  treatment  which  my  order  in 
can  be  obtained,  to  the  Court  of  Bank-  that  case  received  from  the  lords  jus- 
ruptcy,  in  which  no  such  relief  can  be  tices,  and  my  order  would  be  set  aside, 
obtained  ?  It  is  quite  true,  as  Mr.  1  think  the  Chancery  suit  must  ^o  on 
De  Gex  has  reminded  me,  that  as  be-  for  the  reasons  I  have  mentioned,  if  it 
tween  debtor  and  creditor  any  question  is  wortb  the  while  of  the  parties  to  go 
may  be  disposed  of  in  bankruptcy  ;  but  on  with  if  after  what  has  happened, 
if  Robert  Stordy  Dixon  is  a  debtor  at  whicb  I  doubt  extremely.  The  trustee 
all,  he  is  a  debtor  to  the  plaintiffs,  is  not  called  upon  to  answer,  or^to  inter- 
not  to  the  estate  of  the  liquidating  fere  in  the  sligbtest  dep^ree,  except  by 
debtors,  and  there  is  no  question  be-  discharging  his  ordinary  and  proper 
tween  him  and  that  estate  according  to  duties  with  regard  to  the  estate.  There 
the  tenor  of  the  record.  It  is  because  the  maybe  something  else  behind,  but  as 
])laintifii3,  in  seeking  the  relief  to  which  to  this  I  do  not  take  upon  myself  to 
tliey  may  be  entitled,  have  summoned  speculate.  But,  unless  there  be  some 
Robert  Stordy  Dixon  before  the  Court  reason  much  more  cogent  than  any 
of  Chancery  to  answer  their  bill,  that  which  has  l)een  suggested  to  me  on  the 
I  cannot  transfer  them  and  him  into  the  part  ol  X\\h  trustee  why  the  Chancery 
(  ourt  of  Bankruptcy.  Nor  do  I  see  suit  should  be  smothered  and  stopped,  I 
that  there  will  be  any  hardship  on  the  cannot  understand  why  he  should  think 
trustee,  for  nothing  is  prayed  against  it  worth  his  while  io  resist  the  order 
him.  He  is  by  the  supplemental  order  made  in  the  County  Court.  I  must 
simply  put  in  the  place  of  the  liqui-  therefore  dismiss  this  application,  but 
dating  debtorsj  he  is  there,  not  to  I  do  so  without  costs.  It  will  be  under- 
answer,  but  only  to  receive  what  they  stood  from  what  I  havo  said  that  I 
might  have  received  if  they  were  en-  think  in rd  White  (Law  Rep.,  8  Ch., 214) 
titled  to  ifti  Nor  ean  I  see  that  the  is  wholly  distinguishable  from  this  case, 
Court  of  Bankruptcy  has  any  jurisdic-  because  that  was  simply  a  question  t>e« 
tion  over  Robert  Stordy  Dixon.  This  tween  a  debtor  and  a  creditor. 
'i&  a  small  point,  no  doubt,  but  it  has 
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559]  *8ection  of  the  Bankruptcy  Act,  1869,  is  very  wide  in  its 
terms,  and  the  court  can  decide  any  question  that  arises,  not 
only  between  the  estate  and  the  creditors,  but  between  two  cre- 
ditors as  to  their  priorities.  The  order  we  ask  for  is  similar  to 
that  made  by  the  lords  justices  in  In  re  White  {*).  Our  case  is 
made  far  stronger  now  by  the  fact  that  Robert  Stordy  Dixon  is 
also  now  in  liquidation.  The  difficulty  which  the  chief  judge 
felt  with  respect  to  him  is  now  removed. 

Mr.  LitUey  Q.C.,  and  Mr.  Marten,  for  the  plaintiffs  in  the  suit : 
The  trustee  of'the  continuing  partners  is  a  necessary  party  to 
the  taking  of  the  partnership  accounts  in  the  suit,  and  we  ask 
no  relief  against  him.  We  do  not  seek  to  interfere  in  rniy  way 
with  the  proceedings  in  the  liquidation.  The  suit  seeks  relief 
against  Robert  Stordy  Dixon  and  John  Nanson,  which  we  can- 
not get  in  the  Bankruptcy  Court  Questions  may  also  arise  as 
to  the  construction  of  the  partnership  deed.  At  all  events,  the 
order  asked  for  is  too  wide ;  the  order  in  In  re  White  did  not 
stay  proceedings  against  the  trustee  generally,  but  only  with  re- 
gard to  the  property  coming  to  him  in  the  liquidation.  We 
rely  on  J!!x  parte  Lyons  (*)  and  Ex  parte  Rumboll  (*).  If  this  suit 
is  now  stayed,  it  will  be  impossible  to  provide  for  the  costs  of  it. 

Sir  W,  M.  James,  L.J. :  This  court- has  original  as  well  as 
appellate  jurisdiction  under  the  71st  section  of  the  Bankruptcy 
Act,  1869,  and  we  have  therefore  power  to  make  an  original 
order  and  to  admit  fresh  evidence. 

In  the  present  case  we  think  it  right  to  admit  the  fresh  affi- 
560]  davit,  *and  upon  that  evidence  we  think  we  may  stay  the 
proceedings.  If  it  had  not  been  for  that  evidence,  showing  the 
insolvency  of  Robert  Stordy  Dixon,  it  appears  to  the  lord  jus- 
tice even  more  strongly  than  to  myself  that  it  would  have  been 
very  difficult  to  make  any  order  which  should  prevent  the  ac- 
counts being  taken  against  the  solvent  party.  Assuming  him 
to  be  solvent,  the  Court  of  Chancery  would  be  the  proper  forum 
tor  the  solvent  party  to  be  brought  before  to  be  dealt  with.  It 
would  be  very  difficult  to  say  that  the  accounts  were  to  be  taken 
in  the  bankruptcy  against  him,  and  it  would  be  very  incoaven- 
ient,  and  against  the  spirit  of  the  act  itself,  that  the  accounts 
should  be  taken  in  both  courts  at  the  same  time  in  respect  of 
the  same  dealings  and  transactions.  But  now  that  it  appears 
upon  this  fresh  evidence  that  in  fact  the  defendant  is  not  solvent, 
that  he  is  subject  to  the  jurisdiction  in  bankruptcy,  and  that  a 
trustee  of  his  estate  was  appointed  in  bankruptcy,  it  appears  to 
us  that  it  is  brought  within  the  cases  that  have  been  cited  to  us; 
that  it  is  a  matter  that  relates  simply  to  the  administration  in 
bankruptcy  of  the  bankrupt's  estates,  anti  that  the  Court  of 

O  Ante. p.  214.  O I^^  ^V*  7  Cb.,  494.  0  Uw  Rep.,  6  Ch  ,"842. 
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Bankruptcy  was  intended  by  the  legislature,  under  such  circum- 
stances, to  have  the  jurisdiction  to  determine,  not  only  what  is 
the  amount  of  the  claims  against  the  estates,  but  whether  there 
are  any  liens  or  preferential  interests  connected  with  those  claims. 
It  is  for  the  Court  of  Bankruptcy  to  determine  it  all  as  speedily 
as  possible,  so  as  to  proceed  to  the  distribution  of  the  estates. 

Then  that  being  so,  the  order,  as  the  lord  justice  suggests, 
will  be,  not  to  reverse  or  discharge  the  order  of  the  chief  judgo 
at  all,  but  upon  the  appeal,  and  upon  reading  this  affidavit  which 
has  been  produced  to  us,  to  make  an  order  to  stay  the  proceed- 
ings as  against  the  trustee  in  the  liquidation  of  J^eter  Dixon  & 
Sons.  The  suit  will,  of  course,  go  on  as  against  any  other  part- 
ies. I  do  not  think  there  will  be  any  difficulty  about  that.  If  the 
plaintiffs  want  to  get  liberty  to  use  the  executors'  names  for  the 
purpose  of  discovery,  for  the  purpose  of  proof,  or  for  the  pur- 
pose of  controlling  the  matter,  that  will  be  a  question  for  the 
Court  of  Chancery,  if  they  can  make  out  any  case ;  and  we  have 
no  jurisdiction,  sitting  in  bankruptcy,  to  interfere  with  what  the 
Court  of  Chancery  may  think  it  right  to  do,  or  with  the  terms 
on  which  they  may  think  it  *right  to  give  to  any  person  [56 i 
seeking  to  use  the  executors'  names  liberty  to  do  so.  With  re- 
ference to  the  costs  of  the  suit  which  were  referred  to,  we  can- 
,not  keep  two  proceedings  alive,  one  in  the  Court  of  Chancery 
and  the  other  in  the  Court  of  Bankruptcy,  for  the  mere  pur- 
pose of  determining  who  is  to  pay  the  costs  of  the  suit.  The 
order  of  the  chief  jud^e  will  remain,  and  there  will  be  no  costs. 

Sir  G.  Mellish,  L.J. :  In  the  case  of  Ex  parte  Mills  (*)  there 
was  an  action  at  law  against  two  persons,  one  of  whom  had 
become  a  liquidating  debtor.  The  trustee  might  have  applied 
at  once,  under  the  289th  rule  in  bankruptcy,  to  restrain  the 
action  against  the  liquidator,  and  have  allowed  the  action  to  pro- 
ceed against  the  solvent  defendant  under  the  112th  section  of 
the  Bankruptcy  Act.  But  he  did  not  avail  himself  of  that  pro- 
vision,  and  for  a  considerable  time  the  action  had  gone  on , 
against  the  two,  and  we  said  that  it  would  not  be  right  to  bring 
the  matter  into  bankruptcy,  or  to  do  anything  which  would 
prevent  their  trying  the  action  against  the  solvent  party.  I  am 
disposed  to  think  that  in  equity,  if  there  was  a  bona  fde  suit 
against  a  solvent  person,  as  an  accounting  party,  and  another 
person  who  became  a  bankrupt  or  a  liquidating  debtor,  it  would 
hardly  be  right  to  have  the  account  taken  in  bankruptcy.  Gene- 
rally speaking,  the  solvent  person  is  the  person  really  interested 
in  siBcing  how  the  account  is  taken,  because  he  is  the  person 
who  has  to  pay  what  is  found  due.  Therefore,  if  there  had  been 
no  evidence  of  Robert  Stordy  Dixon  having  become  insolvent, 

OLiiwRep.  6Cli.,  594. 
6  Eno.  Rep.]  62 


490  CHANCERY  APPEALS.  [L.R. 

1873  Ex  parte  Waters.    In  re  Hoyle.  L.  J.34. 

I  should  be  disposed  to  doubt  whether  it  would  have  been  ri<i^ht 
to  prevent  the  account  being  taken  in  the  Court  of  Chancery ; 
but  as  he  has  become  a  liquidating  debtor  too,  and  the  whole 
matter  substantially  resolves  itself  into  the  question,  what  is  to 
be  the  amount  of  proof  against  their  estates,  it  appears  to  me  that 
it  is  clearly  a  thing  that  ought  to  be  determined  in  bankruptcy. 

Solicitors  for  the  appellant :  Messrs.  James^  CurtiSy  ^  James^ 
agents  for  Messrs.  Naason^  ^  Clutierbucky  Carlisle. 

Solicitors  for  the  respondents :  Messrs.  Pallison^  W^^,  ^  Cb. 
agents  for  Messrs.  Andrews^  Barreitj  ^  Andrews^  Weymouth. 


[Law  Reports,  8  Chancery  Appeals,  563.] 
L.J.M.  Marcli  4, 14, 1878. 
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Bankruptcy  —  Proof — Debt  incapable,  of  being  fairly  estimated—  Bankntptay 

Act  1869, «.  31  —  Unilateral  Agreement. 

H  enteredJnto  a  written  agreement  with  S  and  A  that  he  woald  Bupplj  them 
with  steam  power  for  any  looms  that  mij^Iit  be  put  ap  in  their  weaving  shed 
for  a  term  of  twenty-one  years  from  August,  1858,  at  a  fixed  annual  rent  |)er 
loom,  payable  in  advance.  In  18G5  S  and  A  assigned  their  weaving  shed  and 
the  benefit  of  the  agreement  to  W.  In  1871  H  mortgaged  his  mill,  which  con  • 
tained  the  steam  power ;  and  in  1872  he  Ifiled  a  petition  for  liquidation  by  ar- 
rangment,  under  which  a  trustee  was  appointed.  The  mortgagee  then  took 
]>o88e8sion  of  tlie  mill  and  repudiated  the  agreement.  W  was,  in  consequence, 
obliged  to  obtain  steam  power  for  his  looms  jLt  a' much  higher  cost;  and  he 
claimed  to  prove  in  the  liquidation  for  the  injury  which  he  had  sustained : 

Held  (reversing  the  decision  of  Bacon,  C.  J.),  first,  that  although  the  agreement 
for  the  supply  of  steam  power  might  be  put  an  end  to  at  the  commencement  of 
any  year  by  the  owners  of  the  weaving  shed  discontinuing  to  work  any  looms, 
the  agreement  was  not  unilateral,  and  could  be  sued  on  at  law: 

Secondly,  that  the  damages  sustained  by  the  owner  of  the  weaving  shed  were 
such  as  could  be  fairly  estimated,  and  that  W  was  entitled  to  prove  for  them  in 
the  liquidation. 

This  was  an  appeal  from  an  order  of  the  chief  judge  in  bank- 
ruptcy, refusing  to  admit  a  proof  for  £2835  85.  2d.^  against  the 
estate  of  Robert  Hoyle,  a  liquidating  debtor.  On  the  28th  of 
September,  1858,  Robert  Hoyle,  who*  was  the  owner  of  a  mill 
at  HoUin  in  Lancashire,  entered  into  a  written  agreement  with 
W.  Simpson  and  J,  Ashworth,  who  were  tfie  lessees  of  an  ad- 
joining weaving  shed  and  premises,  whereby,  in  consideration 
of  the  proportionate  rent  thereby  reserved,  and  of  the  covenants 
•  therein  contained,  Robert  Hoyle  demised  and  leased  unto  Simp- 
son and  Ashworth,  their  heirs,  executors,  administrator,  or 
assigns,  the  steam  power  requisite  for  any  number  of  ipoms  that 
might  be  put  up  and  erected  in  the  weaving  shed  situate  at 
Hollin,  and  a^ljoining  Wood  Mill,  the  property  of  Robert  Hoyle, 
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and  also  all  the  steam  power  for  a  warping  mill,  winding  engine, 
and  bearing  frame,  lathe,  and  grindstone,  and  for  the  due  warm- 
ing of  the  said  premises,  to  have  and  to  be  supplied  with  the 
said  steam  power  from  the  7th  of  August,  1858,  for  the  term  of 
twenty-one  *years,  yielding  and  paying  for  each  loom  by  [563 
steam  power  in  the  said  shed,  yearly,  the  sum  of  £1  8*.  3Jc/.  by 
equal  quarterly  payments,  the  said  rent  being  always  due  and 
payable  in  advance ;  and  the  steam  power  required  for  the  warp- 
ing mill  and  winding  engine  should  be  charged  as  for  one  loom, 
but  no  charge  should  be  made  for  the  steam  power  required  for 
the  bearing  frame,  lathe,  and  grindstone,  and  for  warming  the 
said  premises.  And  it  was  provided  that  Robert  Hoyle,  his 
heirs,  executors,  administrators,  or  assigns,  would  turn  the  said 
looms  fifty-eight  hours  in  each  week  (holidays  and  spaces  of  time 
required  by  act  of  parliament  excepted)  at  the  rate  of  180  picks 
per  minute*  And  it  was  thereby  provided  that,  if  the  said  W. 
Simpson  and  J.  Ashworth  should  at  any  time  during  the  con- 
tinuance of  the  said  term  become  bankrupt  or  insolvent,  or  stop 
business  for  any  like  reason,  then  and  in  such  case  the'  agree- 
ment should,  if  the  said  R.  Hoyle,  his  heirs,  executors,  admin- 
istrators, or  assigns  should  think  proper,  become  null  and  void, 
as  if  it  had  never  been  made. 

Simpson  and  Ashworth  erected  188  looms  on  the  premises, 
and  were  supplied  by  Hoyle  with  the  steam  power  to  work  them, 
for  which,  under  the  agreement,  they  paid  him  a  rent  of  £218 
185.  lOd.  a  year.  This  rent  they  continued  to  pay  until  the  10th 
of  November,  1865,  when  they  executed  an  assignment  of  their 
lease  and  also  of  the  benefit  of  the  agreement  of  the  28th  of 
September,  1858,  to  W.  &  T.iB.  Waters,  who  afterwards  con- 
tinued to  pay  the  same  rent  to  Robert  Hoyle  for  4;he  steam 
power  supplied  by  him  to  the  looms. 

In  1871  Robert  Hoyle  mortgaged  his  mill  to  Joseph  Stansfield. 

In  June,  1872,  Hoyle  filed  a  petition  for  liquidation  by  ar- 
rangement, under  which  William  Butcher  was  appointed  trustee 
of  his  property.  In  September,  1872,  Stansfield  took  possession 
of  the  mill  under  his  mortgage,  and  he  refused  to  supply  the 
Messrs.  Waters  with  steam  power  on  the  terms  on  the  agree- 
ment  with  Hoyle,  and  in  order  to  keep  their  looms  going  they 
were  compelled  to  enter  into  an  agreement  with  Stansfield  to  pay 
}iim  for  the  steam  power  requisite  for  their  looms  at  the  rate  of 
£12  a  week,  or  £624  a  year,  being  an  increased  rent  of  £405  Is. 
2d,  a  year.  They  then  carried  in  a  claim  against  Hoyle's  estate 
tor  damages  resulting  from  his  breach  of  the  agreement,  amount- 
ing to  *£2835  85.  2a.,  being  the  amount  of  the  increase  [564 
of  rent  for  the  seven  yeara  remaining  unexpired  of  the  term  of 
twenty-one  years.    The  trustee  renised  to  admit  the  claim, 
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and  the  Messrs.  Waters  applied  to  the  judge  of  the  County 
Court  that  their  claim  might  be  admitted  to  proofi  The  judge 
ordered  that  they  should  be  admitted  to  prove  upon  tlie  estate 
for  such  sum  (if  any)  as  might,  by  an  issue  to  bo  tried  before  a 
jury,  be  ascertained  to  be  due  for  damages  for  breach  of  the 
agreement.  From  this  order  the  trustee  appealed  to  the  chief 
judge  in  bankruptcy,  who  reversed  the  order  of  the  County 
Court  judge,  being  of  opinion  that  the  damages  were  a  liability' 
which  was  incapable  of  being  fairly  estimated  (*). 
565]     *Messrs.  Waters  appealed  from  the  decision. 

Mr.  Swanston^  Q.C.,  and  Mr.  Jordan,  for  the  appellants  :  The 
agreement  was  made  for  good  consideration,  and  could  be  en- 
forced. The  payments  for  steam  power  were  made  in  advance, 
and  Simpson  and  A.shworth  had  to  pay  throughout  the  year  on 
account  of  as  many  looms  as  they  had  at  the  beginning.  The 
future  liability  in  respect  of  the  agreement  is  capable  of  being 
fairly  estimated,  and  is  provable  under  the  31st  section  of  the 
Bankruptcy  Act,  1869.  The  past  conduct  of  the  parties,  and 
all  the  surrounding  circumstances,  must  be  taken  into  account. 
We  have  had  188  looms  in  use  for  fourteen  years,  and  a  jftr\- 
would  easily  estimate  the  damage  for  tho  future:  -Ec  parte 

P)  1873.  Feb.l.  Sir  James  Bacon,  against  the  bankrapt's  estate  for  these 
C.J  :  I  am  afraid  that  this  objection  to  damaKes,  estimated  upon  the  assuniiv 
the  proof  must  prevail.  It  is  to  be  ob-  tion  tuat  during  the  whole  remainder 
served  that  this  statute  introduces  a  of  this  term  of  twenty^ne  years  thu 
new  rule  of  law.  There  could  formerly  same  amount  of  steam  power  will  be 
be  no  proof  in  bankruptcy  for  unliqui-  required  by  themafl  hitherto,  when  the 
dated  damages.  That  was  thought  to  very  next  day  they  might  turn  their 
be  a  defect  in  the  law,  and  it  is  cured  weaving  shed  to  some  other  purpose 
by  sect.  31  of  the  act  of  1869.  But  for  which  they  would  require  no  steam 
that  section  can  only  apply  to  cases  power  at  all.  The  damages  are  wholly 
which  come  strictly  within  its  words,  incapable  of  being  estimated.  The 
Those  words  are  very  plain,  and  the  consideratien  of  what  may  be  the  con- 
mode  of  carrying  the  new  rule  into  sequences  to  the  bankrupt,  if  the  proof 
effect  is  plainly  indicated.  [His  lord-  cannot  be  admitted,  will  not  assist  the 
Hhip  read  the  section.]  Ho^  can  I  say  argument.  Then  it  is  said  that  some 
that  the  value  of  this  debt  which  it  is  damage  has  been  actually  already  sus- 
now  sought  to  prove  is  capable  of  being  tained  by  the  breach  of  the  contract, 
fairly  estimated?  How  can  I  tell  for  But  the  order  of  the  0)unty  Court 
what  number  of  looms  the  steam  power  judge  is  not  based  upon  that,  nor  has 
may  be  in  future  required?  A  jury  any  such  claim  been  made ;  and  nothing 
19  asked  for  to  decide  what  damages  which  is  now  done  will  prejudice  any 
have  been  sustained  by  the  claimants  such  clkim  if  it  is  made  hereafter.  Tim 
by  reason  of  the breachof  this  contract,  damages  for  which  the  claim  is  madi^ 
which  is  to  supply  "  the  steam  power  are,  in  my  opinion,  incapable  of  being 
requisite  for  any  number  of  looms  that  fairly  estimated,  and  without  express- 
may  be  put  up  and  erected  in  the  ing  any  opinion  as  to  the  other  part  of 
weaving  shed."  This  number  mlgjit  Mr.  Little's  argument,  I  think  that  the 
be  altered  at  any  time,  or  the  Messrs.  order  of  the  County  Court  judge  ad- 
Waters  might  require  no  steam  power  mitting  the  proof  must  be  discharged, 
at  all.  It  never  could  have  been  the  It  is  not,  however,  a  case  for  giving 
intention  of  the  legislature  that  these  costs.  Tho  trustee  will  take  lus  costs 
gentlemen  should  be  entitled  to  prove  out  of  tl^  estate. 
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Llynvi  Coal  and  Iron  Company  (') ;  Ex  parte  Jackson  (').  If  this 
claim  cannot  be  proved,  the  debtor  will  not  be  discharged  from 
it,  which  is  contrary  to  the  object  of  the  act. 

Mr.  Little^  Q.C.,  and  Mr.  S.  Taylor^  for  the  trustee :  This  is  a 
miilateral  contract,  not  under  seal,  and  therefore  no  damages 
can  be  claimed  for  its  breach.  Messrs*  Simpson  &  Ashworth 
might  at  any  time  have  riven  up  working  any  looms  at  all,  and 
then  no  rent  would  have  been  payable :  Addison  on  Contracts  (*) ; 
Cooke  v.  Oxley  (*) ;  Barton  v.  Great  Northern  Railway  Company  (*). 

At  any  rate  the  liability  cannot  be  estimated.  The  number 
of  looms  at  work  might  continually  fluctuate,  and  the  liability 
was  uncertain  like  that  on  a  guarantee,  on  which  no  proof  can 
be  sustained;  Merrill  v.  Frame  (•). 

Sir  G.  Mellish,  L.J. :  This  is  an  appeal  from  a  decision  of 
the  chief  judge  reversing  an  order  of  the  County  Court  judge 
by  which  a  jury  was  directed  to  be  summoned  for  assessing  the 
damages  for  breach  of  an  agreement  entered  into  by  the  bank- 
rupt before  his  bankruptcy. 

Two  questions  were  argued  on  the  appeal.  First,  it  was  said 
that  the  agreement  was  void  for  want  of  mutuality,  No  doubt 
it  *is  a  rule  that  there  must  be  mutuality  in  an  agreement  [566 
which  is  not  under  seal,  and  if  one  party  is  bound  and  the  other 
not  bound  it  cannot  be  enforced.  What,  then,  is  this  agree- 
ment ?  On  the  face  of  it,  it  appears  that  Simpson  and  Ashworth 
had  erected  a  weaving  shed  on  a  piece  of  land  adjoining  the 
mill  owned  by  Hoyle,  which  they  held  under  a  lease  for  twenty 
one  years ;  and  this  agreement  was  accordingly  entered  into  foi 
supplying  Simpson  and  Ashworth  with  steam  power  for  the  pur- 
pose of  their  looms.'  [His  lordship  read  the  agreement,  and 
continued  :]  Now  it  is  contended  that  there  is  no  mutuality  in 
the  agreement,  because  the  payment  is  not  fixed,  but  is  to  vary 
according  to  the  number  of  looms,  and  that  if  there  were  at  any 
time  no  u)om,  or  if  Simpson  and  Ashworth  were  to  cease  from 
business,  th«y  would  be  no  longer  bound  to  make  any  payment 
under  the  contract ;  though  it  is  to  be  observed  that,  bv  a  spe- 
cial  proviso  at  the  end  of  the  agreement,  Hoyle  might  himself 
put  an  end  to  the  agreement  if  Simpson  and  Ashworth  entirely 
gave  up  business.  It  is  not  n^ecessary  to  say  what  would  have 
been  the  eflfect  of  the  agreement  if  it  had  not  been  stipulated 
that  the  payment  should  be  made  in  advance,  though  I  should 
l>e  reluctant  to  hold,  even  then,  that  such  an  agreement  was  not 
binding,  simply  because  one  party  might  give  up  business,  and 
so  bring  it  to  a  conclusion.     If  one  party  is  willing  to  run  the 

0)  Law  Rep.,  7  Cli..  28.  (*)  8  T.  R. ,  658. 

O  20  W.  R.,  1033.  (•)  9  Ex.,  607. 

O  6th  Ed.,  p.  13.  O  4  Taunt.,  823. 
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chance,  feeling  confident  that  in  fact  the  business  would  not  be 
given  up,  and  so  make  the  agreement  with  his  eyes  open,  it 
would  be  a  hard  thing  if  the  court  were  to  hold  that  the  agree- 
ment was  not  binding  on  him. 

But  in  the  present  case  the  rent,  as  it  was  there  called,  is  to 
be  paid  in  advance.  There  is  nothing  to  show  that  there  were 
no  looms  existing  at  the  time  when  the  agreement  was  signed ; 
on  the  contrary,  it  seems  clear  that  there  must  have  been  some; 
for  the  first  payment  of  rent  became  due  three  days  after  the 
date  of  the  agreement.  At  any  rate,  the  rent  ia  advance  for 
the  first  year,  according  to  the  number  of  looms,  became  im- 
mediately payable.  If  a  person  says, "  If  you  pay  me  in  advance 
I  will  supply  you  with  steam  power  for  a  year,  and  the  same 
arrangement  shall  go  on.  from  year  to  year,'^  it  cannot  be  said 
that  the  agreement  tails  from  want  of  mutuality,  merely  because 
one  party  may  put  an  end  to  it  at  the  beginning  of  any  year.  I 
think,  therefore,  that  there  is  no  force  in  the  first  objection. 
567]  *Then  comes  a  question  of  more  importance,  whether 
the  agreement  having  been  broken  by  the  insolvent,  the  party 
who  has  sustained  an  injury  can  prove  against  his  estate  ?  The 
agreement  has  been  broken  in  two  ways.  In  the  first  place, 
the  liquidation  makes  it  impossible  for  Hoyle  to^continue  to 
perform  it,  because  the  trustee  would  repudiate  it,  being  an 
onerous  contract;  and,  in  the  second  place,  Hoyle  had  mort- 
gaged the  mill,  and  the  mortgagee  had  entered  and  taken  the 
mill  from  him,  and  so  the  agreement  had  been  put  an  end  to. 
The  question  is,  therefore,  whether  there  can  be  any  proof  for 
the  breach  of  that  agreement,  and  that  question  depends  upon 
the  proper  construction  of  the  23d  and  81sf  sections  of  the  Bank- 
ruptcy Act,  1869.  By  the  23d  section  (which  we  had  occasion 
to  consider  in  the  case  of  Ejc  parte  Lynvi  Coal  and  Iron  Com- 
pany) (\)  it  is  clear  that  where  a  subsisting  agreement  between 
the  bankrupt  apd  a  third  party,  which  may  or  may  not  be  pro- 
fitable, is  capable  of  being  performed  at  the  time  of  the  bank- 
ruptcy, the  trustee  has  an  option  to  repudiate  it  or  to  accept  it. 

if  he  accepts  it,  he  has  to  perform  it,  but  whether  he  accepts, 
it  or  not  the  bankrupt  is  absolutely  discharged  from  liability. 
Then  the  act  says  that  any  person  injured  may  prove  for  the 
amount  of  injury  he  has  sustained.  It  appears  to  me,  therefore, 
that  if  there  had  been  no  mortga£:e  in  this  case,  it  would  have 
been  wholly  within  the  section.  If  the  contract  had  been  bene- 
ficial for  Hoyle,  as  it  might  have  have  been  if  the  price  of  coals 
had  gone  down,  I  do  not  see  why  the  trustee  should  not  have 
taken  it  up,  and  if  it  were  broken  there  would  hav^  been  a  clear 
right  to  prove  for  the  injury. 

O  Law  Rep.,  7  Ch.,  28. 
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If  that  be  so,  it  can  make  do  difference  that  the  trustee  was 
prevented  from  exercising  an  option  because  the  mortgagee  had 
entered  and  put  an  end  to  the  contract.  There  was  then  noth- 
ing for  him  to  accept,  because  there  were  no  means  of  perform- 
ing the  agreement.*  That  throws  light  on  the  81st  section  of 
the  act,  and  shows  that  these  damages  are  damages  capable  of 
estimation,  and  are  such  a  debt  as  may  be  proved  for  under  that 
section.  As  was  said  by  Lord  Justice  James  in  Ex  parte  Llynvi 
Coal  and  Iron  Company^  it  was  the  object  of  the  legislature  to 
discharge  the  bankrupt  from  every  possible  liability.  I  entirely 
concur  in  that  opinion.  It  is  difficult  to  imagine  any  kind  of 
♦contract  (I  speak  of  business  contracts)  in  respect  of  [568 
which,  if  broken  before,  or  put  an  end  to  by,  the  bankruptcy, 
a  jury  could  not  point  out  a  fair  way  of  estimating  the  damages 
under  the  direction  of  the  judge.  Is  there  any  insuperable 
difficulty  in  fixing  the  amount  of  proof  in  this  case  ?  Simpson 
and  Ashworth  could  have  maintained  an  action  against  Hoyle, 
wnd  the  judge  would  have  given  the  jury  the  necessary  direc- 
tions, and  they  would  have  had  no  difficulty  in  making  all  just 
allowances  in  estimating  the  damages,  according  to  the  price 
of  coal,  whether  more  or  less.  Here  the  contract  was  actually 
worked  for,  fourteen  years,  and  the  rent  was  paid  for  the  steam 
power.  It  would  be  easy  to  see  what  the  average  rent  was,  and 
the  jury  would  have  to  consider  what  probability  there  was  of 
its  being  continued  if  there  had  been  no  bankruptcy,  and  what 
was  the  difference  between  the  price  paid  for  the  steam  power 
under  the  contract  and  that  which  would  now  have  to  be  paid, 
the  contract  being  broken.  It  would  be  fair  to  suppose  that  as 
tlie  business  had  gone  on  for  fourteen  years  it  would  continue 
to  go  on.  I  therefore  think  there  would  be  no  difficulty  in  as- 
sessing what  the  damages  ought  to  be,  and  I  hold  it  to  be  the 
duty  of  the  court  to  carry  out  the  evident  intention  of  the  legis- 
lature, and  to  bring  within  the  act  all  possible  contracts  that 
have  been  broken  so  as  to  discharge  the  bankrupt. 

No  doubt  there  are  some  contracts  which  could  not  form  the 
subject  of  proof,  namely,  those  which  are  not  put  an  end  to  by 
the  bankruptcy —  such  as  the  liability  of  a  lessee  who  had  as- 
signed his  lease.  The  covenants  would  not  have  been  put  an 
end  to  ;  and  no  one  could  properly  estimate  whether  an  assignee 
would  at  any  future  period  commit  a  breach,  or  if  he  did,  whe- 
ther he  would  pay  for  it  himself;  and  many  other  cases  might 
be  suggested.  But  where  the  contract  has  been  actually  broken, 
I  can  conceive  of  no  cases  in  which  damages  could  not  be  esti- 
mated. At  all  events  they  can  be  in  this  case.  It  is  clearly  in 
accordance  with  the  act,  and  fair  to  all  parties,  that  the  proof 


496  CHANCERY  APPEALS.  [U  R. 

1873  Ex  parte  Miljs.    In  re  Tew.  LJJf. 

shoilld  be  allowed.     Tlie  order  of  the  chief  judge  mu8t,  there- 
fore, be  reversed. 

Solicitor  for  the  appellants :  Mr.  J".  C.  Needharriy  Manchester. 
Solicitors  for  the  respondent :  Messrs.  Pritehard  ^  Englefidd^ 
agents  for  Messrs.  Grundy  ^  Coulsorij  Manchester. 


IXaw  Reports,  8  Chancery  Appeals,  500.] 
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Bankruptcy  —  Proof  of  Debt — Lender  receiving  Share  of  Profile  ^  28  n^  29  Vki. 

c,  86,  e,  5. 

M  lent  certain  sums  to  T,  a  trader,  under  a  written  agreement  pursuant  to  28 
&  29  Vict.  c.  80,  bj  which  M  was  to  receive  in  lieu  of  interest  £40  per  cent  on  the 
profits  of  T's  business,  and  after  a  certain  period  was  to  have  liberty  to  determine 
the  agfreement  at  any  time,  in  which  event  the  money  was  to  be  repaid  by  instal- 
.  ments  secured  by  bills  of  exchan^.  While  this  agreement  was  in  force  M,  in 
conjunction  with  H,  lent  T  other  sums  of  money,  for  which  interest  at  £10  per 
cent  was  to  be  ]mid.  M  determined  the  agreement,  and  T  ^ave  M  bills  of  ex- 
change for  the  moneys  advanced  under  it,  except  certain  profits  which  were  car- 
ried over  to  the  £10  per  cent  account ;  but  M  and  H  went  on  advancing  to  T  other 
sums  on  the  £10  per  cent  account.  After  all  the  trade  debts  of  T  yrhich  had  been 
due  during  the  pendency  of  the  agreement  had  been  paid,  T  became  bankrupt. 
M  carried  in  a  proof  for  the  moneys  advanced  under  the  agreement,  and  M  and 
II  carried  in  another  for  the  balance  on  the  £10  per  cent  account : 

Hdd  (affirming  the  decision  of  the  chief  judge),  that  M  could  not  prove  for  the 
moneys  advanced  under  the  agreement,  though  all  other  debts  existing  during 
its  continuance  had  been  paid : 

Hdd  (reversing  the  decision  of  the  chief  judge),  that  M  and  H  could  prove  for 
all  moneys  lent  at  interest  without  any  stipulation  as  to  profits,  whetuer  such 
moneys  were  advanced  before  or  after  the  determination  of  the  agreement,  and  that 
although  there  could  not  have  been  a  proof  for  the  whole  of  the  balance  if  it  had 
in  part  consisted  of  profits,  yet  as  according  to  the  ordinary  mode  of  attributing 
payments  in  an  account  current  the  profits  carried  to  this  account  had  been  dis- 
charged by  payments  made  by  T  on  account,  the  balance  could  not  be  treated  as 
in  any  measure  arising  from  profits,  and  the  proof  must  be  for  its  whole  amount : 

Semble^  if  an  advance  were  made  under  the  act,  with  an  agreement  for  a  share 
of  profits,  and  further  sums  were  advanced  without  any  such  agreemei^t,  with  an 
intention  to  elude  the  act,  the  lender  would  be  a  partner. 

These  were  appeals  from  two  orders  of  the  chief  jadge  disal- 
lowing proofs.  By  an  agreement  dated  the  11th  of  Jane,  1866, 
between  Tew  of  the  one  part,  and  Thorns  &  Mills  (trading  under 
the  name  of  Bosville,  Mills,  &  Co.),  of  the  other  part,  reciting 
that  Tew  had  proposed  to  Bosville,  Mills,  &  Co.,  to  enter  into 
pai*tnership  with  him  in  his  business  of  a  hosiery  manufacturer 
on  the  terms  of  an  equal  division  of  profits,  which  proposal  they 
had  declined  to  entei*tain,  but  had,  instead  of  the  proposed  part- 
570]  nership,  agreed  to  *advance  him  money  to  enable  him  to 
.develop  and  extend  his  business  on  the  terms  thereinafter  men* 
tioned,  which  were  intended  to  constitute  a  contract  within  28 
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&  29  Vict.  c.  86,  Tew,  ia  consideration  of  Bosville,  Mills  &  Co. 
advancing  him  £1)00,  and  such  further  sums  to  the  extent  of 
£300  as  thoy  might  think  needful  from  time  to  time  for  the 
fiurposes  of  his  business,  tlie  total  amount  to  be  lent  being 
limited  to  £1000,  affreod  to  pay  to  Bosville,  Mills,  &  Co.  40  per 
cent  of  the  net  promts  of  his  business.  It  was  provided  that  the 
agreement  should  last  for  ten  vears  from  the  1st  of  July,  1866, 
after  the  expiration  of  which  tJosville,  Mills,  &  Co.  were  to  ac- 
cept 20  per  cent  of  the  profits  for  the  tiext  ten  years.  Rent  and 
repairs  were  to  be  borne  out  of  Tew's  shares  of  profits.  It  was 
further  agreed  that  in  case  Bosville,  Mills,  &  Co.  should  wish  to 
withdraw  the  money  lent,  it  should  not  be  withdrawn  before  the 
expiration  of  eighteen  months  from  the  Ist  of  July,  1866,  and  if 
they  should  be  desirous  of  withdrawing  it  after  that  time  they 
might  do  so  by  drawing  bills  on  Tew  at  six,  nine,  and  twelve 
months  in  three  equal  proportions,  which  bills  Tew  agreed  to 
accept  Tew  also  agreed  to  repay  any  sum  advanced  in  excess  of 
the  £700  on  receipt  of  the  cash  for  the  goods  on  which  the  extra 
advances  were  made.  The  final  clause  stated  that  the  agree- 
ment was  intended  to  be  strictly  within  28  &  29  Vict,  c,  86,  and 
that  if  anything  contained  in  it  should  be  or  be  deemed  to  be 
contrary  to  the  provisions  of  that  act,  or  as  constituting  Bosville, 
Mills,  &  Co.  partners  with  Tew,  the  same  should  be  considered 
us  (Expunged  from  the  agreement  and  void. 

On  the  23d  of  February,  1871,  this  agreement  was  cancelled 
by  mutual  consent.  The  amount  due  to  Bosville,  Mills,  &  Co. 
under  it  at  that  time  was  £1244  10s.  Tew  gave  them  for  this 
three  bills  for  £414  16^.  8d.  each,  payable  at  six,  nine,  and  twelve 
months  respectively,  and  a  memorandum  stating  these  facts  was 
endorsed  on  the  agreement.  None  of  these  bills  were  ever  paid, 
and  they  formed  the  subject  of  the  proof  by  Mills  &  Thorns. 

In  January,  1870,  Harvie  became  a  member  of  the  firm  of 
Bosville,  Mills,  &  Co.  The  firm  made  various  advances  of  mo- 
ney to  Tew,  independently  of  the  agreement,  partly  before  and 
partly  after  the  28d  of  February,  1871,  and  this  account  included 
sums  {tdira  the  balance  of  £1244  10^.)  which  had  become  due  as 
profits  *under  the  agreement,  but  which  had  been  treated  [571 
in  the  accounts  as  forming  part  of  the  new  advances  as  if  re- 
advanced.  On  the  whole  *of  this  account  Tew  was  to  pay  £10 
per  cent  interest,  and  an  account  current  was  kept.  Tew  from 
lime  to  time  maae  payments  in  part  discharge  of  his  liability 
on  this  account,  and  treating  the  payments  so  made  as  applica- 
ble to  the  Earlier  items  with  which  he  was  charged  on  the  other 
side  of  the  account,  the  sums  with  which  he  was  charged  as  in 
respect  of  profits  re-advanced  were  all  paid.  A  considerable 
sum,  however,  was  due  to  Bosville,  Mills,  &  Co.  on  the  balance 
6  Kno.  Uep]  G3 
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of  the  account,  for  which  Tew  accepted  the  following  bills,  one 
dated  the  Ist  of  January,  1872,  for  £585,  payable  three  months 
after  date,  another  dated  the  1st  of  January,  1872,  for  £686 
165.  6(/.,  payable  six  months  after  -date,  and  one  dated  the  1st 
of  February,  1872,  for  £500,  payable  three  months  after  date, 
making  together  £1776  195.  6d.  These  bills  formed  the  sub- 
ject of  the  proof  of  Mills,  Thorns,  &  Harvie. 

On  the  24th  of  May,  1872,  Tew  filed  a  petition  for  liquidation. 
Mills  &  Tliorns  tendered  a  proof  for  £1275  8^.  6d.,  beinff  the 
amount  of  the  above  £1244  105.-  and  interest,  and  Mills, 
Thorns,  &  Ilarvie  tendered  a  proof  for  the  £1776  19s.  6d.  The 
trustees  refused  to  admit  either  proof.  The  registrar  of  the 
County  Court  at  Leicester  sitting  as  judge  found  as  a  fact  that 
all  Tew's  debts  which  existed  before  the  23d  of  February,  1871 
(on  which  day  the  agreement  of  the  11th  of  June,  1866,  was 
put  an  end  to)  had  been  paid,  and  on  this  ground  admitted  the 
proof  of  Mills  &  Thorns,  and  he  also  admitted  the  proof  of  Mills, 
Thorns,  &  Harvie,  The  trustee  appealed,  and  the  chief  jud^e 
reversed  the  decisions  being  of  opinion  that  neither  of  the 
claims  was  provable  in  competition  with  other  debs  of  Tew  (*). 

(*)  1873.  Jan.  20.     Sir  James  Bacon,  the  profits  to  pay  a  portion  of  the  losses 

C.J.  :  1  will  hear  counsel  for  the  trustee  incurred.     The  statute  prevents  that, 

further  if  necesBary,  but  I  will  state  at  and  says  that  the  reception  of  profits 

once  what  1  think  as  to  the  contention  shall  not  bj  itself  alone  constitute  a 

that  a  partnership  was  constituted.     As  partnership  between  the  person  lending 

Mr.  lloxburgh  truly  observed,  this  is  a  the  money  and  the  borrower.    Then 

question  between    you,  the  creditors,  in  order  to  do  justice  to  the  persons 

uud  the  debtor,  for  tlie    trustee  can  who  might   not  know  of  the    secret 

not  as  regards  tliis  question  rely  oi  agreement  between  the  borrower  and 

any  ground  on  which  the  debtor  him-  the  lender  the  5th  section  of  the  act 

self  could  not  have  relied.     In  the  face  provides,  in  the  plainest  terms  and  on 

of  this  agreement  nothing  can  be  more  the  strictest  principles  of  justice  that 

clear  thantliat  the  contract  between  the  lender  of  money  who  has  stipulated 

the    panics    was,    that    there    should  for  a  share  in  the    profits,   however 

exist  no    partnership    between    them,  great  his  debt  between  himself  and  tlie 

Not  only    is  that  made  clear  by  the  borrower  may  be,  shall  not  demand  or 

recital,  but  the  very  paragraph  with  seek  to  recover  payment  until  all  the 

which  the  agreement  concludes  shows  other   creditors,    in   the  event  of  his 

plainly  that  the    lender    intended   to  becoming  insolvent,   shall    have  been 

incur  no  liability  against    which  the  settled  with.     Now  that  position  seems 

statute  protects  him.     'Xhe  statute  was  to  cover  this  case,  because  in  the  case 

jiassed  in  order  to  remedy  what  had  as  proved  by  the  parties  the  facts  be- 

been  felt  to  be  inconvenient    in  the  yond  all  question  are,  that  the  agree- 

doctrine  of  Waugh  v.  Carver  (2  U.  Bl.,  menlf  being  such  as  has  been  stated, 

23o),    which  is  a  long  and  well-esta-  moneys    were    lent    by  capitalists   in 

blished  authority  on  the  subject,  and  London,  and  they  were    to    share  ac- 

not withstanding     anything    we    have  cording  to  the  proportion  which  the 

heard  to-day  against  it,  or  any  observa-  agreement  provided  in  the  profits  of 

tions  which  have  been  made  upon  it  by  the  business  carried  on  by  Tew.    Thnt 

judges,  it  still    remains    the   leading  went  on  up  to  a  certain  time,  when  in 

authority.    Participation  in  profits  wa.i  February  1871  they  agreed  to  put  an 

before  the  stiitute  held  to  constitute  a  end  to  that  agreement,  which  they  were 

partnership. and  established  the  liability  quite  competent  to  do,  and  which  they 

of  the  person  who  ruciuved  a  jx)rtionof  did  effectually    by    the  nuemorand.ai 


Vol.  VIII.]  CHANCERY  APPEALS.  499 

L.J  .M.  Ex  parte  Mills.    In  re  Tew.  1873 

Mills  &  Thorns  appealed  *from  the  first,  and  Mills,  [572 
Thorns,  &  Harvie,  from  the  second  of  these  decisions  of  the 
chief  judge. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Doriay  for  the  appellants:  As 
regards  the  first  proof,  we  submit  that,  as  all  the  debts  which 
♦existed  while  the  contract  was  in  force  have  been  paid,  [573 
tiie  creditor  is  in  the  same  position  as  any  other  creditor.  The 
act  intended  to  improve  the  position  of  persons  advancing  money 
for  the  purposes  of  a  business  ;  but  if  the  construction  of  the  act 
which  has  been  adopted  by  the  chief  judge  is  upheld,  their  posi- 
tion is  made  worse.  If  Alills  &  Thorns  had  been  partners  with 
Tew,  and  the  partnership  wound  up,  and  a  balance  found  due 
to  them,  then,  if  the  partnership  debts  had  been  paid,  and  Tew 
had  afterwards  become  bankrupt,  they  could  have  proved ;  yet 
the  chief  judge  has  held  that,  because  they  were  not  partners, 
but  lent  money  under  the  act,  they  cannot  prove. 

As  to  the  second  proof,  there  is  nothing  in  the  act  to  prohibit 
it ;  and  as  Mills,  Thorns,  &  Ilarvie  were  not  partners  with  Tew, 
there  is  nothing  in  the  general  law  to  prevent  it. 

Mr.  De  Gex,  Q.C.,  and  Mr.Bagley,  for  the  trustee  :  The  first 
proof  is  forbidden  by  the  act,  which  does  not  say  that  the 
lender  shall  not  prove  in  competition  with  a  particular  class  of 
creditors,  but  that  he  shall  not  prove.  There  cannot  be  a  quali- 
fied proof  to  come  after  other  debts :  Ex  parte  Moore  (*) ;  Ex 
P'lrte  Bass  (*).  •* 

endorsed  on  it.    But  tlieii  at  that  time  debts  I  am  of  opinion  that  the  presenl 

of  the  monej  which   had  been  lent  claimants  are  entitled  to  claim,  bat  not 

£1200  remained  due,  and  remains  due  to  prove.    They  are  entitled  to  have 

till  this  moment.     It  has  never  under-  the  claim  entered  for  these  amounts, 

gone  any  change.    It  is  in  respect  of  limited  to  so  much  as  they  can  esta* 

the  £1200,  the  balance  on  that  account  blish,  and  make  them  into  proofs  when 

on  whidh  they  had  received   profits,  the  creditops  under  the  present  insoU 

that  the  present  parties  desire  to  prove,  vency  or  liquidation  shall  have  been 

Their  right  to  prove    is  quite  clear,  satisfied. 

On  that  question  I  cannot  entertain  Mr.  Roxburgh  suggested  that  the 
any  doubt,  but  they  cannot  have  a  creditors  mentioned  in  the  5th  clause 
right  to  receive  a  dividend  until  all  the  of  the  agreement  must  be  taken  to  be 
other  creditors  have  been  paid.  The  only  those  persons  who  were  creditors 
£1700  stands  on  precisely  the  same  when  the  loan  was  made.  That  would 
ground.  The  £1700  is  the  balance  of  be  not  only  to  go  against  the  very 
u  debtor  and  creditor  account  between  words  of  the  statute,  but  to  disappoint 
the  borrower  and  the  lender.  That  the  whole  policy  and  intention  of  the 
account  was  on  a  drawing  loan  for  a  statute.  The  statute  speaks  of  the 
particular  period,  and  the  money  lent  insolvency  of  the  debtor  and  of  the 
id  represented  by  the  debits  to  the  persons  who  are  creditors  when  he 
nmount  there  specified,  and  the  lenders  becomes  insolvent,  and  says  that  these 
give  credit  for  the  amount  of  the  profits  creditors  shall  be  satisfied  before  these 
tiiey  had  received  and  were  entitled  to  persons  who  have  lent  their  money  on 
by  virtue  of  the  agreement.  The  re-  the  terms  of  the  act  can  prove  aa 
suit  of  that  account  is,  that  £1771  is  against  the  estate.  The  rights  of  part- 
due  to  the  lender.  How  does  that  ies  are  settled  by  act  of  parliament 
differ  from  the  £1200?  In  no  respect  (*)  2  Gly.  &  J.,  166. 
(hat  I    can  conceive.    On    these   two  (*)  36  L.  J.  (Bky.),  dO. 
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Then  as  to  the  second  proof,  the  act  does  not  say  that  the 
lender  shall  not  recover  any  part  of  the  amount  of  the  loan  spe- 
cified in  the  agreement,  but  that  he  shall  not  recover  any  part 
of  his  principal  —  i.  e.,  of  any  moneys  owing  to  him  from  the 
trader.  Suppose  a  capitalist  lent  a  man  £1000  on  the  terms  of 
receiving  half  the  profits  of  a  considerable  business,  and  then  at 
574]  ^"c®  *advanced  X10,000  more;  could  he  be  allowed  to 
prove  for  the  £10,000  ? 

The  Lord  Justice  Mellish  :  I  am  disposed  to  think  that,  in 
the  case  of  an  attempt  to  elude  the  act,  the  person  advancing 
the  money  would  be  treated  as  a  partner. 

Mr.  Roxburgh^  in  reply  on  the  first  proof. 

Sir  G.  Mellish,  L.J. :  These  are  appeals  from  two  orders  of 
the  chief  judge,  reversing  orders  of  the  judge  of  the  County 
Court  of  Leicester  admitting  proofs. 

On  the  11th  of  June,  1866,  Tew  entered  into  an  agreement 
with  Thorns  &  Mills,  by  which  Thorns  k  Mills  agreed  to  ad- 
vance to  Tew  £700,  and,  if  required,  further  sums  up  to  £300, 
for  -which  they  were  tx)  receive  £40  per  cent  of  the  profits  of 
Tew^s  business  ;  and  it  was  stipulated  that  Thorns  k  Mills  might, 
at  any  time  after  eighteen  mouths,  put  an  end  to  the  arrange- 
ment ;  and  in  case  of  their  doing  so,  the  money  was  to  be  repaid 
by  instalments,  which  were  to  be  secured  by  Tew's  accepting 
bills  payable  at  s*^,  nine,  and  twelve  months.  On  the  23d  of 
February,  1871,  a  memorandum  putting  an  end  to  this  agree- 
ment was  endorsed  upon  it,  and  three  bills  were  given  for  £414 
165.  8rf.,  each,  making  up  the  amount  of  the  moneys  due  from 
Tew  under  the  agreement.  These  bills  are  the  subject  of  the 
first  proof. 

After  the  full  sum  of  £1000  had  been  advanced  under  the 
agreement,  the  firm  of  which  Thorns  &  Mills  were  members 
went  on  advancing  further  sums,  both  before  and  after  the  agree- 
ment had  been  put  an  end  to.  These  sums,  it  is  deposed,  were 
advanced  under  an  agreement  that  the  lenders  should  receive 
interest  at  £10  per  cent.  The  sums  thus  advanced,  with  inte- 
rest, form  the  subject  of  the  second  proof. 

The  first  question  is,  whether  Thorns  &  Mills  can  prove  for 
the  first  sum.  The  chief  judge  has  decided  that  they  cannot, 
for  that  they  are  prevented  from  so  doing  by  28  &  29  Vict.  c. 
86,  s.  5.  It  is  not  disputed  that,  if  the  bankruptcy  had  taken 
j)lace  while  the  agreement  was  still  in  force,  or  while  trade  debts 
575]  remained  due  *which  w^ere  contracted  while  it  was  in 
force,  they  could  not  have  proved.  But  it  is  contended  by  the 
appellants  that  though  they  are  not  entitled  to  prove  in  compe- 
tition with  creditors  who  became  so  before  the  23d  of  February, 
1871,  thoy  may  prove  in  competition  with  other  creditors  of 
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the  bankrupt.  I  am,  however,  of  opinion  that  the  statute  makes 
no  such  distinction.  Thorns  &  Mills  are  seeking  to  prove  in 
competition  with  other  creditors  for  money  advanced  under  an 
agreement  coming  within  the  statute,  and  the  words  of  the 
statute  are  against  this.  It  was  urged,  in  answer,  that  the  in- 
tention of  the  statute  was  to  alter  the  law  of  partnership  for  the 
benefit  of  persons  advancing  money  to  traders,  and  that  it  can- 
not have  been  intended  to  put  a  person  so  advancing  money  in 
a  worse  position  than  if  he  had  been  a  partner;  and  it  was  said 
that,  if  he  had  been  a  partner,  and  the  accounts  of  the  partner- 
ship had  been  settled,  and  all  its  debts  paid,  he  could  have 
proved  against  his  former  partner  in  competition  with  subse- 
quent creditors,  and  that  therefore  the  statute  ought  to  be  so 
construed  as  to  admit  a  proof  in  the  present  case.  Sut  it  would 
require  very  strong  reasons  to  convince  me  that  I  ought  to  de- 
l)art  from  the  words  of  the  statute,  which,  as  it  seems  to  me, 
are  quite  clear.  I  am  not  sure  that,  if  the  attention  of  the  legis- 
lature had  been  called  to  this  precise  point,  it  would  have  modi- 
fied the  enactment  in  the  sense  contended  for  by  the  appellants. 
A  trader  borrows  money  under  such  an  agreement  as  this;  he 
l>egins  to  lose ;  the  agreement  is  put  an  end  to;  but  no  notice 
of  this  is  given  to  the  world,  and  the  result  is  that  the  trader 
goes  on  with  less  capital  than  he  appears  to  have.  This  case 
appears  to  come  within  the  mischief  to  be  guarded  against  by 
this  section.  In  the  case  of  a  partnership  there  are  two  different 
estates  to  be  wound  up.  Ilete  there  is  only  one  estate;  and 
how  is  a  distinction  to  be  made  between  creditors  who  became 
such  before  or  after  a  certain  date  ?  An  inquiry  would  have  to 
be  entered  into  as  to  when  all  the  debts  wefe  contracted,  for 
which  I  can  see  no  ground  in  the  act.  I  am  of  opinion  that  the 
enactment  must  be  construed  according  to  the  plain  meaning 
of  its  words,  and  that  the  first  proof  must  therefore  be  rejected. 
A  more  difficult  question  arises  as  to  the  moneys  subsequently 
advanced.  As  to  the  sums  advanced  after  the  agreement  was 
*put  an  end  to,  I  cannot  see  any  reason  why  there  should  [576 
not  be  a  valid  proof.  The  chief  judge  does  not  seem  to  have  taken 
notice  of  this- being  the  fact.  The  parties  were  entitled  to  put 
an  end  to  the  agreement  at  any  time,  and  when  they  had  done 
so  I  do  not  see  why  the  lenders  should,  as  to  subsequent  ad- 
vances, be  in  any  different  position  from  other  persons ;  but  as 
to  advances  made  before  it  was  put  an  end  to  there  is  more 
difficulty.  The  question  is  whether  a  person  who  has  made  u 
loan  under  the  act  can  prove  for  further  sums  which  he  advances 
while  that  agreement  is  subsisting,  such  advances  not  being 
made  under  any  such  agreement  as  is  mentioned  in  the  act.  The 
statute  does  not  say  that  he  may  not  prove  for  such  advances, 
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and  I  am  unwilling  to  import  into  the  statute  anything  which  I 
do  not  find  there.  Mr.  De  Gex  contends  that  the  analogy  of 
partnership  ought  to  be  followed.  But  the  very  object  of  the 
statute  was  to  exclude  partnership.  No  doubt,  if  it  were  shown 
that  the  w^hole  was  one  transaction,  and  that  the  act  was  being 
abused,  as,  for  instance,  if  a  small  advance  was  made  with  a 
stipulation  for  a  disproportionate  share  of  profits,  and  a  large 
advance  was  made,  nearly  at  the  same  time,  on  the  terms  of  an 
ordinary  loan,  the  court  might  be  justified  in  saying  that  the 
whole  must  be  taken  together ;  and  though,  if  the  large  advance 
was  not  made  under  an  agreement  in  writing,  the  statute  would 
not  apply,  it  might  beheld  that  the  ordinary  rule  of  partnership 
must  apply.  In  the  present  case  these  sums  were  certainly  not 
advanced  under  the  written  agreement,  for  it  plainly  excludes 
them.  Can  the  advancins^  them  have  the  eftect  of  making  the 
lenders  partners?  The  chief  judge  thought  not,  and  I  see  no 
substantial  grounds  for  saying  that  it  had  that  eftect.  It  is  urged 
that  when  a  person  who  has  lent  money  under  an  agreement 
giving  him  a  share  of  profits  advances  further  sums  at  interest, 
that  makes  him  a  partner,  because  under  the  agreement  he  gets 
the  benefit  of  the  increase  of  profits  arising  from  the  use  of  the 
further  advances.  No  doubt  he  does,  but  so  he  would  if  the 
money  were  borrowed  from  any  one  else.  I  doubt  whether  it 
would  be  for  the  benefit  of  creditors  to  put  upon  the  statute  the 
construction  for  which  the  respondent  contends,  for  when  a 
person  has  made  advances  under  an  agreement  of  this  descrip- 
tion, then,  if  the  debtor  gets  into  difficulties,  no  advances  can 
577]  1^®  made  by  the  person  *who  is  most  likely  to  be  anxious 
to  enable  him  to  retrieve  his  aftairs.  But  my  real  ground  is 
that  the  statute  only  says  that  the  creditor  shall  not  prove  for 
the  moneys  advanced  under  the  agreement,  and  does  not  say 
that  he  shall  not  prove  for  anything  else. 

Then  it  appears  that  certam  sums  due  for  profits  under  the 
agreement  were  brought  into  the  account  for  the  balance  of 
which  the  second  proof  is  made,  and  there  certainly  cannot  be 
any  right  of  proof  in  respect  of  these  profits.  But  on  looking 
into  the  accounts  it  appears  to  me  that,  according  to  the  ordi- 
nary rule  as  to  attribution  of  payments,  these  sums  have  been 
paid.  Now  a  creditor  who  advances  money  on  an  agreement 
within  the  act  cannot,  indeed,  prove  in  competition  with  other 
creditors,  but  still  he  is  a  creditor,  and  if  he  has  been  paid  he 
cannot  be  called  upon  to  refund.  I  am  of  opinion,  therefore, 
that  the  second  proof  must  be  admitted. 

Solicitors :  Mr.  S.  C.  -H.  Sadler ;  Mr,  Steinberg. 
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♦Codrington  v.  Lindsay.  [578 

[1871  C.  191.] 

Election  —  Married   Woman  —  Settlement — Reversionary   Interest  of  Married 

Woman. 

After  a  lady,  wIjo  liad  married  during  liej  minority,  had  come  of  age,  a  settle- 
ment was  executed  in  the  year  1850  to  which  her  father  was  a  party,  by  which, 
after  reciting  that  on  the  treaty  for  the  marriage  it  had  been  agreed  that  cer- 
tain sums  of  stock  belonging  to  the  husband,  and  a  reversionary  interest  belong- 
inflr  to  the  wife,  should  be  settled  upon  the  trusts  thereinafter  mentioned,  and 
that  the  wife's  fatlier  had  agreed  to  transfer  certain  bank  shares  to  the  trustees, 
to  be  held  upon  the  trusts  thereinafter  mentioned,  and  reciting  the  transfelr  of 
the  sums  of  stock  and  the  bank  shares  to  the  trustees,  trusts  were  declared  as  to 
the  sums  of  stock  for  the  husband  for  life,  and  then  for  the  wife  for  her  life ; 
and  as  to  the  bank  shares,  during  the  joint  lives  of  the  husband  and  wife,  to  pay 
half  the  income  to  the  husband  and  the  other  half  to  the  wife  for  her  separate 
use,  and  after  the  decease  of  either  to  pay  the  whole  income  to  the  survivor  for 
life,  and,  subject  to  the  above  life  interests,  the  sums  of  stock  and  bank  shares 
Avere  to  be  upon  the  trusts  therein  mentioned  for  the  children  of  the  marriage. 
Uy  another  witnessing  part  the  husband  and  wife  purported  to  assign  the  wife's 
reversion  to  the  trustees,  to  be  held,  when  it  came  into  possession,  on  the  same 
trusts  as  the  bank  shares.  In  1865  the  marriage  was- dissolved  by  a  decree  of 
the  Divorce  Court.  In  1871  the  wife's  reversion  fell  into  possession,  and  she 
tiled  a  bill  to  establish  that  she  was  not  put  to  her  election  under  the  settlement, 
and  to  have  the  fund  transferred  to  her : 

Held  (reversing  the  decision  of  the  master  of  the  rolls),  that  the  wife  was  put 
to  her  election  between  the  interests  provided  for  her  by  the  settlement  and  her 
right  to  receive  this  fund  free  from  tlie  settlement : 

Held,  further,  that  in  the  event  of  her  electing  to  take  against  the  settlement, 
she  was  bound  to  account  for  all  income  received  under  it  since  the  date  of  the 
order  nisi  for  dissolution,  and  that  the  parties  disappointed  by  her  election  had  a 
lien  on  the  fund  for  what  she  had  so  received  ;  but  that  she  was  not  liable  to  ac- 
count for  income  received  during  the  coverture. 

CampbeU  v.  Ingilby  (')  considered. 

This  was  an  appeal  from  a  decision  of  the  master  of  the  rolls, 
who  held  the  plaintiff  not  put  to  her  election. 

On  the  9th  of  April,  1849,  a  marriage  was  solemnized  between 
Sir  Henry  John  Codrington  and  the  plaintiff.  The  plaintiff  was 
u  *minor  at  the  time  of  the  marriage,  but  attained  her  [579 
majority  about  a  month  afterwards. 

By  indenture,  dated  the  31st  of  March,  1850,  made  between 
the  husband  and  wife  of  the  first  part,  and  C.  W.  Smith  (the 
wife's  father)  of  the  second  part,  and  four  trustees  of  the  third 
l»art,  after  reciting  a  settlement  of  the  17th  of  August,  1824, 
under  which  the  wife  was  absolutely  entitled  (but  not  for  her 
separate  use)  to  a  sum  of  80,000  S.R.,  subject  to  the  life  interests 
of  her  father  and  mother,  and  reciting  that  upon  the  treaty  f>r 
the  marriage  it  was  agreed  that,  as  well  the  two  sums  of  £6213 

O  21  Beav.,  507 ;  1  De  a.  &  J.,  303. 
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Consols  and  £4562  Reduced  Annuities,  belongin^to  the  husband. 
And  which  had  been  transferred  by  him  into  the  names  of  the 
trustees,  as  also  all  the  interest  of  the  wife  or  of  the  husband  in 
her  right,  under  or  by  virtue  of  tlie  indenture  of  the  17th  of 
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August,  1824,  should  be  settled  upon  the  trusts  and  in  manner 
thereinafter  mentioned ;  and  that  C.  W.  Smith  had  agreed  to 
transfer  nine  shares  belonging  to  him  in  the  bank  of  Bengal 
into  the  names  of  the  trustees,  and  also  to  make  up  at  the  end 
of  each  year,  as  well  during  the  joint  lives  of  himself  and  the 
husband  and  wife  as  during  the  joint  lives  of  himself  and  the 
survivor  of  them,  such  a  sum  as,  together  with  the  dividends  of 
the  bank  shares,  would  make  the  annual  sum  of  £400,-  such 
bank  shares  and  annual  sums  to  be  settled  upon  the  trusts  and 
in  manner  thereinafter  mentioned  ;  and  that,  for  better  effectu- 
ating the  purposes  aforesaid,  C.  W.  Smith  had  agreed  to  enter 
into  the  covenant  on  his  part  thereinafter  contained,  and  that, 
in  pursuance  of  his  agreement  in  that  behalf,  C.  W.  Smith  had, 
prior  to  the  execution  of  the  settlement,  transferred  the  bank 
shares  into  the  names  of  the  trustees.  It  was  witnessed  that,  in 
pursuance  and  performance  of  the  said  agreement  in  that  behalf 
thereinbefore  contained,  and  in  consideration  of  the  premises, 
and  for  divers  other  good  causes  and  considerations  him  the  said 
C.  W.  Smith  thereunto  specially  moving,  he,  the  said  C.  W. 
Smith,  covenanted  with  the  trustees  for  payment  to  them  of  the 
annual  sums  requisite  to  make  up,  with  the  dividends  of  the 
bank  shares,  the  yearly  sura  of  £400.  And  it  was  agreed  that 
the  trustees  should  apply  those  yearly  sums  in  the  same  way  as 
the  dividends  on  the  bank  shares  were  applicable  under  the 
trusts  thereinafter  contained.  By  another  witnessing  part  it 
580]  was  declared  that  the  *trustees  should  stand  possessed  of 
the  husband's  funds  and  the  bank  shares  upon  the  trusts  therein 
mentioned,  which  were,  first,  the  ordinary  trust  to  allow  the 
funds  to  remain  in  their  actual  state  of  investment,  or  to  vary 
the  investment  as  therein  mentioned,  and  to  pav  the  income  of 
the  husband's  fund«  to  the  husband  for  his  life,  and  after  his 
decease  to  the  wife  for  her  life,  and  to  pay,  during  the  joint 
lives  of  husband  and  wife,  the  income  of  the  bank  shares  and  of 
the  investments  substituted  for  them,  as  to  one  moiety  to  the 
husband,  and  as  to  the  other  moiety  to  the  wife  for  her  separate 
use  ;  and  after  the  decease  of  either,  to  pay  the  whole  income 
to  the  survivor  for  life,  and  after  the  decease  of  the  survivor  of 
husband  and  wife  all  the  above  funds  were  to  be  held  upon  the 
trusts  therein  declared  for  the  children  of  the  marriage.  And 
it  was  lastly  witnessed,  that  in  pursuance  and  performance  of 
the  said  agreement  in  that  behalf,  the  wife,  with  the  full  privity 
of  the  husband,  bargained,  sold,  assigned,  transferred,  and  set 
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over,  and  the  husband  assigned,  ratified,  and  confirmed  to  the 
trustees,  all  that  the  right,  title,  interest,  possibility,  property, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
the  wife,  or  of  the  husband  in  her  right,  under  or  by  virtue  of 
the  settlement  of  the  17th  of  August,  1824,  of  and  in  the  80,000 
S.R.  thereby  settled,  and  of  and  in  the  stocks,  &c.,  in  or  upon 
which  the  same  or  the  produce  thereof  might  be  invested,  and 
of  and  in  the  income  thereof,  to  hold  the  same,  subject  to  the 
life  interests  of  C.  W.  Smith  and  his  wife,  to  the  trustees  upon 
trust  to  obtain  transfer  or  payment  thereof  to  themselves,  and 
stand  possessed  thereof  upon  the  same  trusts  as  had  been  de- 
clared of  the  bank  shares. 

The  marriage  between  the  plaintiff  and  her  husband  was  dis* 
solved  by  a  decree  of  the  Divorce  Court,  made  on  the  2d  of  May, 
1^65,  at  the  suit  of  the  husband,  the  order  nisi  having  been 
made  on  the  17th  of  November,  1864. 

The  plaintiff's  father  survived  his  wife,  and  died  on  the  18th 
of  January,  1871,  whereby  the  80,000  S.R.  came  into  possession. 

The  trustees  of  the  settlement  of  the  17th  of  August,  1824, 
declining  to  transfer  the  80,000  S.R.  to  the  plaintiff,  she  filed 
her  bill  against  the  trustees  of  that  settlement,  the  trustees  of 
the  settlement  of  the  Slst  of  March,  1850,  Sir  II.  J.  Codrington 
and  the  two  children  of  the  marriage,  and  several  persons  claim- 
ing under  ♦incumbrances  made  by  her  since  the  dissolu-  [581 
lion  of  the  marriage  on  her  interest  under  the  settlement  of 
1860,  stating  the  above  facts,  and  that  Sir  H.  J.  Codrington 
and  the  children  insisted  that  she  was  bound  to  elect  between 
her  title  to  the  80,000  S.R.  and  the  benefits  ffiven  to  her  by  the 
settlement  of  1850,  and  had  elected  to  take  under  that  settlement, 
and  praying  that  the  trusts  of  the  settlement  of  1824  might  be 
performed;  that  the  assignment  of  the  plaintift*'s  interest  in 
the  80,000  S.R.,  expressed  to  be  made  by  the  settlement  of  1850, 
might  be  declared  inoperative;  and  that  the  trustees  of  the 
settlement  of  1824  might  be  ordered  to  pay  and  transfer  that 
fund  to  her. 

The  answer  of  Sir  H.  J.  Codrington  set  up  the  case  of  elec- 
tion, and  it  was  arg^ued  at  the  hearing.  The  master  of  the  rolls 
held  that  the  plaintiff'  was  entitled  to  a  transfer  of  the  fund, 
without  giving  up  anything  under  the  settlement  ('). 

• 

C)1872.    Jaly  29.    Lord  R03drn.LT,  reduced,  were    settled  on  Sir   Henry 

M.K. :  In  this  case  the  plaintiflf  married  Codrington  for  life,  remainder  to  the 

Admiral  Codrington  in  April,  1849.    I  plaintiff  for  life,  and  after  her  death  to 

presume  that  she  was  a  minor  at  the  her  children  as  they  should  appoint, 

time,  but  a  post-nuptial  settlement  was  and  in  default  of  appointment  amon^t 

executed  on  the  81st  of  March,  1850,  by  them  equally.    By  the  same  deed  trusts 

which  post-nuptial  settlement  two  sums  were  declared  of  Bengal  Bank  shares 

of    stock,  £6213    consols   and   £4562  belonging  to  the  wife's  father,  the  trusts 

G  Kng.  llEPl  04 
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582]     *Sir  H.  J.  Codrington  and  his  children  appealed. 

Mr.  Souihgate^  Q.C.,  and  Mr.  J.  W.  Chitij/y  for  the  appellant : 
The  master  of  the  rolls  decided  against  us  on  the  authority  of 

Wilkinson  v.  Gibson  [\  We  do  not  dispute  the  authority 
of  that  case,  but  it  aecides  nothing  about  election,  it  only 
decides  that  the  effect  of  dissolution  of  the  marriage  is  to  destroy 
the  effect  of  the  husband's  assi2:nmentof  his  wife's  reversionary 

being  durinfl:  the  joint  lives  of  the  The  fund  came  to  the  wife.  Lady  Cod 
husband  and  wife  to  pay  half  the  in-  rington,  the  plaintiff,  and  she  has  en- 
come  to  the  wife  for  her  separate  use,  tereid  into  no  covenant,  nor  is  there 
and  the  other  half  to  the  husband ;  anything  to  bind  her  in  the  matter, 
after  the  decease  of  either,  the  whole  The  defendants  insist  that  she  must 
income  t.o  the  survivor,  and  after  the  elect  either  to  take  under  the  settle- 
death  of  the  survivor,  the  fund  to  be  ment  or  against  it,  which  I  am  inclined 
held  in  trust  for  the  childn^n  of  the  to  think  may  be  true ;  but  if  she  elects 
marriage.  By  settlement  of  the  17th  to  take  under  the  settlement,  the  fund 
of  August,  1824.  made  on  the  marriage  fonns  no  part  of  the  settlement,  nor  i» 
of  the  father  and  mother  of  Lady  Cod-  it  in  any  way  bound  by  the  settlement, 
rington,  there  was  a  sum  of  80,000  S.R.  or  in  any  degree  affected  by  it,  unless 
that  were  settled  upon'  her,  so  that  it  fell  into  possession  during  the  cover- 
upon  the  death  of  the  survivor  of  her  ture.  This  is  very  clearly  and  fully  ex- 
father  and  mother  they  would  become  plained  bv  the  lord  chancellor  in  the 
vested  in  possession.  By  the  inden-  case  of  Wilkinson  v.  Gibson  (Law  Rp|>., 
ture  of  the  31st  of  March,  1850,  it  wss  4  Eq.,  162),  which  appears  to  me  fully  tn 
also  witnessed  that  Sir  Henry  Cod-  govern  this  case.  This  is  as  much  seim- 
rington  assigned  and  confirmed  to  the  rate  property  of  hers  as  if  a  legacy  fr()iii 
trustees  of  the  settlement  all  the  rights,  a  stranger  had  been  given  her  after  tlu; 
titles,  interest,  and  possibility  of  him-  coverture  was  over.  If  given  during 
self  in  the  right  of  the  plaintiff,  under  the  coverture  it  belonged  to  the  huh- 
and  by  virtue  of  the  settlement  of  the  band,  and  if  after  coverture,  it  belonged 
17th  of  August,  1824,  in  the  said  to  the  lady  who  had  been  his  wife,  but 
sum  of  80,000  S.R.,  to  be  held  upon  who  had  ceased  to  be  so;  if  the  hus- 
the  same  trusts  as  the  Bengal  bank  band  took  it,  it  belonged  to  him,  and 
shares.  That,  in  point  of  fact,  amounts  he  was  bound  by  the  covenant  to  settle  ; 
to  a  covenant  on  the  part  of  Sir  but  if  it  fell  due  when  the  coverture 
Henry  Codrington  to  settle  this  fund,  was  over  the  husband  had  nothing  to 
The  marriage  of  the  plaintiff  and  Sir  do  with  it,  and  it  belonged  to  the  wife 
Henry  Codrington  was  dissolved  by  a  and  to  nobody  else, 
decree  of  the  Divorce  Court  on  the  2d  In  my  opinion,  if  she  elects  to  take 
of  May,  1865.  Charles  Webb  Smith,  under  the  settlement,  this  is  no  portion 
the  father  of  the  plaintiff,  survived  his  of  the  settlement;  there  is  no  covenant 
wife,  the  mother  of  the  plaintiff,  and  he  which  compels  her  to  settle  this,  or  to 
died  on  the  18th  of  January,  1871,  and  give  it  to  Sir  Henry  John  Codrington. 
thereupon  the  80,000  S.R.,  or  the  Bengal  it  is  her  own  absolutely,  and  in  my 
shares  and  government  paper  which  re-  opinion  she  can  do  with  it  as  she 
presented  it,  fell  into  possession  ;  and  if  pleases ;  and  the  deeds  in  evidence, 
the  coverture  had  been  then  subsisting  which  have  been  so  much  commented 
this  fund  •would  have  then  become  the  upon  with  re^rd  to  the  manner  in 
property  of  Sir  Henry  J.  Codrington,  which  the  .plamtiff  has  raised  money 
who,  under  the  provisions  which  1  have  and  secured  it,  have  nothing  at  all  to  do 
just  stated,  would  have  been  compelled'  with  the  question  whether  this  fund  of 
to  assign  the  fund  to  the  trustees  upon  80,000  S.R.,  or  what  represents  it,  is  or 
the  trusts  of  the  settlement.  But  the  is  not  the  property  of  the  wife.  I  shall, 
marriage  was  no  longer  subsisting,  and  therefore,  make  a  declaration  and  de- 
consequently  the  fund  did  not  come  to  cree  accordingly,  as  in  WHkinMon  v. 
Sir  Henry  Codrington  at  all,  and  he  is  Gibson,  but  without  costs,  as  I  think  it 
not  bound,  nor  indeed  able,  to  transfer  required  this  suit  to  settle  the  matitsr. 
it  to  the  trustees  of  the  eotUemeut.  (')  Law  Rep.,  4  Eq.,  162. 
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fund.  We  admit  this  fund  not  to  be  eflfectually  settled,  but  wo 
say  that  the  plaintift'  must  elect.  "Whoever  takes  a  '\)cnefit 
under  an  instrument  must  conform  to  it ;  he  cannot  both  ap- 
probate and  reprobate.  It  makes  no  difference  whether  it  is 
by  mistake  or  on  purpose  that  the  *the  instrument  in-  [583 
eludes  property  with  which  it  cannot  deal :   Green  v.  Green  (*), 

[The  Lord  Chancbllor  :  The  parties  must  be  taken  to  have 
known  that  the  deed  could  not  bind  this  fund  beyond  the  ex- 
tent of  the  husband's  interest  in  it.  If,  then,  the  provisions 
made  by  the  father  and  husband  were  intended  to  be  conditional 
on  tbis  fund  bein^  brought  into  settlement  in  every  event,  why 
was  not  the  condition  expressed?]  That  question  applies  in 
all  cases  of  election ;  the  answer  is,  that  the  law  implies  a  con- 
dition. [The  Lord  Justice  James  :  Suppose  the  divorce  had 
been  occasioned  by  the  husband's  misconduct,  do  you  say  that 
the  children  could  have  put  him  to  his  election  because  the  fund 
had,  through  his  misconduct,  been  lost  to  the  settlement  ?]  No ; 
the  husband  would  not  be  claiming  against  the  settlement,  and 
would  have  no  power  to  bring  in  the  fund.  The  plaintitt'  has 
the  power.  The  principle  of  election  is  shown  in  Story  Eq. 
Jur.  (^ ;  Moore  v.  Buikr  0 ;  Thellusson  v.  Woodford  (*) ;  Whistler 
V.  'Webster  (*).  [The  Lord  Chancellor  referred  to  Campbell  v, 
Ingaby  OJ 

In  the  Court  of  Appeal  the  case  turned  on  the  negligence  of 
the  husband.  It  is  to  be  observed,  too,  that  there  the  husband 
asked  that  the  appointees  who  claimed  under  the  settlement 
might  make  compensation  to  hini,  because  the  wife's  heir-at- 
law  claimed  against  it.  How  could  such  an  equity  as  that  be 
established  ?  [The  Lord  Justice  Jambs  :  They  both  claimed 
through  the  wife.]  The  wife  had  never  in  any  way  repudiated 
the  settlement.  If  she  had  been  asked  to  levy  a  fine,  and  had 
refused,  there  might  have  been  some  case.  She  never  in  any 
way  claimed  against  the  *8ettlement,  and  had  she  not  [584 
died  under  disability  there  probably  would  have  been  an  equity 
against  her  heir  on  the  ground  that  she  had  elected  to  take 
under  it.  WiUoughby  v.  Middleton  (J)  is  i^ry  near  the  present 
case.  [The  Lord  Chancellob:  Is  there  not  this  distinction, 
that  here  we  have  a  void  assignment,  there  a  contract  which 
was  only  voidable  ?]  In  Anderson  v.  Abbott  (■)  there  was  a  con- 
tract not  binding  the  wife,  just  as  here  there  is  an  assignment 
not  binding  her,  but  she  was  put  to  her  election.  Brown  v. 
Brown  (•)  and  SaviU  v.  Savill  (*•)  are  also  in  our  favor.     [Per  cur 

O  19  Ves.,  665 ;  2  Mer.,  86.  (•)  21  Beav.,  667 ;  1  De  G.  &  J.,  308. 

(•)  §  1077,  and  8 1093.  n.  C)  2  J.  &  H.,  344. 

O  2  Sell.  &  het,  249,  266.  (')  28  Bear.,  457. 

n  18  Ves.,  209.  O  ^^  ^P»  ^  Eq.,  481. 

(•)  2  I¥i<L,  367.  n  3  CoU.,  721. 
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riam:  In  Sdvill  v.  Savill  the  husband  was  the  legal  owner  of  the 
fund.  *  Here  the  trustees  of  the  80,000  S.R.  have  nothing  to  do 
with  the  settlement.]  The  plaintiff,  by  her  bill,  brings  thorn 
before  the  court,  and  asks  to  have  the  question  of  election  de- 
cided. 

Mr.  Roxburgh^  Q.C. :  We  wish  to  have  it  decided  whether 
there  is  any  reason,  on  the  ground  of  election,  to  interfere  with 
our  receipt  of  this  fund.  vVe  say  that,  unless  the  appellants 
can  show  that  the  plaintiff  has  elected  to  take  under  the  settle- 
ment, the  question  whether  she  is  put  to  her  election  or  not  has 
no  bearing  on  the  question  whether  she  has  a  right  to  receive 
this  fund. 

The  Lord  Chancellor  :  After  the  course  the  proceedings 
have  taken,  we  should  be  very  sorry  to  be  obliged  to  give  the 
plaintiff  this  fund  without  deciding  the  question  whether  she  is 
put  to  her  election  or  not;  and  we  think  that  it  may  properly 
be  decided,  for  if  the  jilaintiff  is  put  to  her  election,  and  elects 
to  take  against  the  settlement,  she  has  up  to  this  time  been  re- 
ceiving income  which  she  is  bound  to  pay  back,  and  there  is  an 
equity  to  stop  it  out  of  this  fund.  It  is  only  a  question  whether 
the  appellants  are  to  be  put  to  file  a  bill  to  enforce  that  equity. 

[The  objection  was  then  withdrawn.] 
585]  .*Mr.  Roxburgh,  Q.C,  and  Mr.  Jolrffe  (Mr.  W.  C.  Har^ 
vey  with  them),  for  the  plaintiff:  The  master  of  the  rolls  con- 
sidered that  in  the  events  which  have  happened  the  settlement 
must  be  treated  as  if  the  80,000  S.R.  had  not  been  mentioned 
in  it :  Wilkinson  v.  Gibson  (').  In  all  cases  in  which  the  doctrine 
of  election  has  been  applied  somebody  has  been  affecting  to  deal 
with  property  which  belonged  to  somebody  else ;  in  such  a  case 
a  condition  may  reasonably  be  implied.  Here  you  cannot  imply 
a  condition  on  the  part  of  the  father  that  the  daughter  should 
not  take  an  interest  in  what  he  settled  unless  she  brought  her 
property  into  settlement.  What  he  meant  to  guard  against  was 
the  husband's  getting  the  money  absolutely  by  his  marital  right. 
If  the  father's  contract  was  conditional,  the  result  is  that  if  the 
wife  elected  to  take  against  the  8e];tleme«t  he  could  claim  his 
money  back  —  a  proposition  for  which  no  party  contends.  In 
Anderson  v.  Abbott  (*)  the  reversion  of  the  wife  was  intended  to 
be  settled  if  it  fell  into  possession  during  the  coverture.  That 
reversion  was  not  the  only  property  settled,  and  the  master  of 
the  rolls  did  not  hold  the  income  of  the  other  funds  affected. 
[The  Lord  Chancellor:  I  do  not  seethe  reason '  for  that  dis- 
tinction, and  I  doubt  whether  the  master  of  the  rolls  intended 
to  make  it.] 

In  Willoughby  v.  Middleion  (*)  the  property  came  into  possession 

(»)  Law  Rep .  4  Eq.,  163;  (•)  23  Beav.,  457,  (")  2  J.  &  H.,  344. 
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during  coverture ;  here  nothing  did.  The  appellants  say  that 
the  plaintiiS:*  is  taking  this  fund  out  of  the  settlement.  We  say 
it  never  was  in  the  settlement,  the  case  being  like  that  of  a  will 
not  attested  by  three  witnesses,  which,  under  the  old  law,  did 
not  put  an  heir  at  law  to  his  election.  Except  in  cases  of  gifts 
•to  volunteers,  the  doctrine  of  election  is  not  to  be  applied  unless 
it  be  clearly  shown  that  the  parties  intended  the  agreement  tc 
ue  conditional. 

Mr,  Kekewichy  for  the  trustees  of  the  fund. 

Mr.  FarkCj  for  some  of  the  incumbrancers. 

♦Mr.  Marracky  for  other  incumbrancers.  [586 

Mr.  Cfiitty^  in  reply :  I  rest  the  case  on  the  broad  principle 
that  a  person  cannot  claim  both  under  a  deed  and  against  it. 
The  argument  that  if  there  is  a  condition  the  father  could  claim 
liis  money  back,  is  not  sonnd.  That  is  making  the  question 
one  of  rescinding  a  contract,  not  of  election.  The  analogy  to  a 
will  not  attested  by  three  witnesses  is  unsound.  The  case  is 
more  like  that  of  a  will  under  the  old  law  expressly  devising 
after  purchased  estates,  and  such  a  will  put  the  heir  to  his  elec- 
tion :  Hance  v.  Truwhiit  ('). 

The  Lord  Chancellor  :  May  not  the  principle  of  election  be 
this,  that  a  person  claiming  under  a  deed  shall  not  interfere  by 
title  paramount  to  prevent  another  part  of  the  deed  from  having 
effect  according  to  its  construction  ?  Can  you  apply  that  prin- 
ciple to  an  assignment  by  a  person  under  personal  disability, 
and  known  to  be  so  ? 

Dec.  18.  Lord  Selborne,  L.C.  :  After  great  consideration 
of  this  case  I  have  arrived  at  the  conclusion  that  it  resolves  it- 
self into  the  single  question  whether  the  plaintiff,  by  refusing 
(as  is  her  right)  to  allow  the  80,000  S.R.  to  become  vested  in 
the  trustees  of  the  deed  of  the  81st  of  March,  1850,  for  the  pur- 
pose of  the  settlement  thereby  made,  will  be  withdrawing  a  part 
of  the  consideration  for  and  in  respect  of  which  the  fank  of 
Bengal  shares,  and  the  X6213  consols,  and  £4562  reduced  stock 
ought,  upon  the  true  construction  of  that  instrument,  to  be 
deemed  to  be  thereby  settled. 

The  Divorce  Court  has  left  the  settlement  of  1850  to  its  legal 
and  equitable  operation  without  change ;  and  I  conceive  that 
this  must  now  be  the  same  (as  between  the  appellants  and  the 
respondent)  as  if  the  husband  had  died  leaving  the  wife  surviv- 
ing, and  as  if  the  children  were  the  appellants. 

I  lay  aside,  as  not  directly  relevant  to  the  present  question,  the 
whole  of  that  large  class  of  cases  of  election  upon  wills  as  to 
♦which  Lord  Eldon  (in  Dashwood  v.  Peyton  (*)  and  other  [587 
authorities  have  said  that  *'  a  clear  intention''  on  the  part  of  the 
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testator  "  to  give  that  which  is  not  his  property  is  always  re- 
quired." If  this  criterion  were  to  be  literally  understood  and 
applied  here,  it  might  be  said  with  much  show  of  reason  that 
the  appellants  must  fail,  for  nothing  was  done  here  or  expressed 
to  be  done  as  to  the  80,000  S.R.,  except  upon  the  footing  of  the 
true  state  of  the  plaintiff^s  title,  which  both  her  father  and  her 
husband  well  understood ;  neither  of  them  assumed  by  this 
deed  to  deal  with  it  as  if  it  had  been  his  own  property.  But  I 
conceive  the  true  rule  for  the  decision  of  this  case  to  be  that 
which  is  so  well  stated  by  Lord  Redesdale  in  Birmingham  v. 
Kirwan  (*) :  "  The  general  rule  is,  that  a  person  cannot  accept 
and  reject  the  same  instrument,  and  this  is  the  foundation  of 
the  law  of  election,  on  which  courts  of  equity  particularly  have 
grounded  a  variety  of  decisions  in  cases  both  of  deeds  and  of 
wills,  though  principally  in  cases  of  wills,  because  deeds  being 
generally  matter  of  contract,  the  contract  is  not  to  beinterprete 
otherwise  than  as  the  consideration  which  is  expressed  requires. 
The  application  of  this  rule  is  illustrated  as  to  cases  of  volun- 
tary deeds  by  Llewellyn  v.  Mackworth  (*)  and  Anderson  v.  Abbott  (*) ; 
as  to  cases  of  contract  for  valuable  consideration  resting  in  arti- 
cles, by  Savill  v.  ItavUl  (*)  and  Brown  v.  Brown  (*) ;  and -as  to 
contracts  for  value  completely  executed  by  convej'ance  and  as- 
signment, by  Bigland  v.  Haddlesion  (^),  Cheixoynd  v.  Fleetwood  (^, 
Green  v.  Green  (^),  Bacon  v.  Cosby  (*),  Mosley  v.  Ward  (*®),  and 
Willoughby  v.  Middleton  (").  In  two  of  those  cases  —  Green  v. 
Green  and  Willoughby  v.  Middleton — the  husband's  father  was 
a  party  to  an  ante-nuptial  settlement,  and  part  of  the  considera- 
tion proceeded  from  him.  Another,  Chetwynd  v.  Fleetwood^  was  a 
case  of  settlement  for  value,  not  between  husband  and  wife  at 
all,  nor  in  consideration  of  marriage.  In  all  of  them  the  party 
who,  claiming  by  a  title  not  bound  by  the  deeds,  thereby  withdrew 
588]  P&i*t  of  the  consideration  for  which  the  deeds  were  ♦in- 
tended to  be  made,  was  held  obliged  to  give  up,  by  way  of  com- 
pensation, what  he  or  she  was  entitled  to  under  the  deeds,  or  ez 
converso  (as  in  Chetwynd  v.  Fleetwood  {^)),  was  held  bound,  if  taking 
the  benefit  of  the  deeds,  to  adopt  and  make  good  the  contract 
forming  the  consideration  for  those  benefits,  as  to  matters  by 
which,  without  such  election,  he  would  not  have  been  bound. 
What,  then,  are  the  considerations  for  the  settlement  of  the 
Bank  of  Bengal  shares,  and  the  £6213  consols,  and  £4562  re- 
duced stock,  expressed  on  the  fiice  of  the  deed  of  the  31st  of 
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March,  1850  ?  First,  I  find  in  it  an  express  recital  "  that  upon 
the  treaty  for  the  marriage  it  was  agreed"  (which  I  take  to 
mean  agreed  between  the  plaintiff's  father  and  her  husband), 
tluit  as  well  the  two  several  sums  of  <£6213  consols  and  £4562 
reduced  stock  (which  had  been  then  actually  transferred  into 
the  names  of  the  trustees  of  the  deed),  as  also  all  the  interest  of 
the  plaintiff  or  of  her  husband  in  her  right  under  the  settlement 
of  the  17th  of  August,  1824  {i.e.  her  interest  in  the  80,000  S.R.) 
"  should  be  settled  upon  the  trusts  and  in  the  manner  therein- 
after mentioned."  This  recital  cannot,  as  against  any  person 
not  a  party  to  it,  alter  the  consideration  or  the  true  character 
of  the  deed,  or  supply  the  want  of  other  evidence  of  a  binding 
antenuptial  contract :  Warden  v.  Jones  (*).  But  I  apprehend  it 
is  good  evidence  as  between  the  father  and  the  husband,  at  all 
events,  of  the  terms  of  and  the  considerations  for  their  agree- 
ment inter  se.  The  deed  then  recites  the  agreement  of  the  father 
to  transfer  the  Bengal  bank  shares,  and  the  performance  of  that 
agreement  by  actual  transfer  of  those  shares  to  the  trustees  of 
the  deed;  and  it  contains  a  covenant  by  the  father  "  in  consi- 
deration of  the  premises,  and  for  divers  other  good  causes  and 
considerations  him  thereunto  specially  moving,"  to  make  up  the 
income  from  those  shares  to  £400  per  annum.  Then  the  trusts 
are  declared  as  to  the  £6213  consols  and  £4562  reduced  stock 
tor  the  husband  for  life,  with  remainder  to  the  wife  for  life ; 
Mhd  as  to  the  bank  of  Bengal  shares,  one  moiety  of  the  dividends 
is  made  payable  to  the  husband  for  life,  apd  the  other  moiety 
to  the  separate  use  of  the  wife  for  life  without  powerof  antici- 
pation, with  remainder  (as  to  the  whole)  to  the  survivor  of  the 
husband  and  wife  for  life,  the  *ultimate  trust  of  all  the  [589 
funds  being  for  the  children  of  the  marriage,  who  (as  well  as 
the  husband)  are  appellants  before  us.  Then  follows  the  part 
of"  the  deed  relative  to  the  80,000  S.R.,  which  purports  to  he 
an  immediate  assignment  by  the  plaintiff,  with  her  husband's 
privity,  and  an  assignment,  ratification,  and  confirmation  by  the 
Inisband  to  the  trustees  of  the  deed  of  all  the  plaintiff's  rever- 
sionary interest  in  the  80,000  S.K.,  and  all  her  husband's  inte- 
rest therein  in  her  right  upon  the  same  trusts  which  are  declared 
of  the  Bank  of  Bengal  shares,  this  assignment  being  expressed 
to  be  made  "  in  pursuance  and  performance  of  the  agreement 
in  that  behalf  herein  stated  to  have  been  entered  into,  and  in 
Lonsideration  of  the  premises."  A^pljing  to  the  words  of  this 
ileed  the  ordinary  principles  of  construction,  I  cannot  but  say 
that  the  assignment  upon  these  trusts  of  the  wife's  reversionary 
interest  in  the  80,000  S.R.  is  part  of  the  consideration  expressed 
in  the  deed  for  the  provisions  thereby  made  for  the  wife  on  the 
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part  both  of  ber  father  and  of  her  husband.  It  is  true  that  the 
wife  herself,  notwithstanding  the  form  of  the  deed,  was  not  and 
could  not  be  during  her  covertuue  a  contracting  party,  and  that 
she  was  not  estopped  by  any  of  the  recitals,  and  did  not  really 
(and  could  not  during  her  coverture)  assign  or  bind  her  rever- 
sionary interest  in  this  fund ;  and  it  is  also  true  that  the  insuffi- 
ciency of  the  deed  for  these  purposes  must  be  taken  to  have  been 
known  and  understood  both  by  the  father  and  by  the  husband, 
who  were  the  real  parties  to  the  contract.  But  in  these  cir- 
cumstances there  is  nothing,  as  it  seems  to  me,  substantially 
different  from  what  often  occurs  in  ordinary  cases  of  election. 
The  person  who  has  to  make  the  election  is  in  no  such  case 
originally  bound.  If  the  contract,  so  far  as  it  is  for  the  benefit 
of  that  person,  has  been  made  by  the  parties  to  it  from  whom 
the  other  considerations  proceeded  upon  the  footing  of  the  in- 
terests which  they  could  not  bind,  being  subjected  to  trusts  for 
the  benefit  of  those  parties  themselves,  or  of  others  for  whose 
benefit  they  contracted,  I  conceive  it  to  be  the  true  result  of 
the  principle  of  (election  and  of  the  authorities  generally,  that 
no  such  person  can  claim  any  benefit  from  that  contract,  when 
suijuriSy  except  upon  the  footing  of  adopting  and  ratifying  it  as 
far  as  it  does  not  already  bind  him,  and  that  all  equitable 
interests  which  such  person  takes  under  it  stand  in  equity  as 
590]  *^  security  for  his  adoption  and  performance  in  those  re- 
spects of  the  agreement  between  the  actual  parties,  as  it  is  ex- 
pressed in  th6  deed.  If  in  the  present  case  the  plaintiff  had  not 
been  expressed  to  be  made  a  party  to  the  deed ;  if  the  deed  be- 
tween the  father  and  the  husband  had  been  expressed  to  be  that 
they,  in  consideration  of  the  settlement  of  certain  property  by 
each  of  them,  and  of  the  wife's  reversionary  interest  in  this  out- 
standing fund,  being  also  subjected  to  the  same  trusts,  would 
declare  trusts  of  the  property  settled  by  them  respectively  bene- 
ficial in  part  to  the  wife ;  and  if  the  deed  had  then  contained 
absolute  covenants  by  the  father  and  the  husband  with  the  trus- 
tees that  the  wife's  reversionary  interest  in  the  outstanding  fund, 
whenever  it  might  fall  into  possession,  should  be  effectually 
transferred  to  and  vested  in  the  trustees  upon  the  trusts  of  the 
settlement,  I  should  have  been  of  opinion  that  the  wife  surviv- 
ing her  husband  could  not  refuse  to  perform  those  covenants 
of  her  father  und  her  husband,  and  at  the  same  time  receive  the 
benefit  expressed  to  be  giten  her  out  of  the  property  brought 
by  them,  or  by  either  of  them,  into  the  settlement.  For  this 
conclusion,  if  authority  be  necessary,  the  case  already  mentioned 
of  Chetwi/nd  v.  Fleetwood  (*),  cited  with  approval  by  Lord  Redes- 
dale  in  Moore  v.  Bailer  (*)  seems  to  me  to  be  authority  :  as  also 

(»)  4  Bro.  P.  C,  435,  Ed.,  1784  *     (•)  2  Sch.  k  Lef.,  26«. 


V^ol.  VIIL]  CHANCERY  APPEALS.  618 


L.C.  and  LJ J.  Codring^on  v.  Lindsay.  'i872 

Anderson  v.  Abbott  (*),  decided  by  the  present  master  of  the  rolls. 
If  this  reasoning  is  correct,  I  do  not  think  that  the  actual  case 
before  us  is  distinguishable  in  principle  from  that  which  I  have 
put,  although  the  form  (and  in  some  respects  the  legal  effect) 
of  the  deed  is  different.  I  am  unable  also  to  distinguish  Wil- 
loughby  v.  Middleton  (^,  upon  anygrounds  satisfactory  to  my  own 
miud,  from  the  present  case.  The  facts  of  WUUmghby  v.  Mid- 
dleton are  imperfectly  stated  in  the  report.  I  have  therefore 
referred  to  the  record,  and  I  find  that  an  ante-nuptial  settlement 
had  been  executed  when  the  wife  (afterwards  Lady  Middleton) 
was  an  infant,  to  which  her  husband  and  her  husband's  father, 
as  well  as  herself,  were  parties.  The  husband  and  his  father 
both  covenanted  to  charge  certain  family  estates  in  the  wife's 
favor  with  rent  charges  amounting  together  to  £4000,  of  which 
£1000  was  to  be  a  charge  during  the  father's  life  on  the  father's 
interest  in  those  estates ;  *and  this  covenant  on  their  part  [591 
was  duly  performed  upon  a  subsequent  re-settlement  of  the 
family  estates.  The  intended  wife  was,  at  the  date  of  the  deed, 
absolutely  entitled,  under  a  contemporaneous  appointment  in 
her  favor  by  her  mother,  to  certain  specified  trust  funds  in 
reversion 'expectant  upon  her  mother's  death  ;  and  as  to  these 
reversionary  trust  funds,  and  also  as  to  all  other  personal 
estate  to  which  the  wife  might  become  entitled  during  the 
coverture,  it  was  expressed  to  be  covenanted  and  agreed  by  the 
husband  and  the  wife  that  they  should  be  settled  on  trusts  for 
che  benefit  of  the  wife,  the  husband,  and  the  children,  under 
which  trusts  the  wife  was  to  take  the  first  life  interest  for  her 
separate  use  without  power  of  anticipation.  On  the  death  of 
the  wife's  mother  during  the  coverture  the  specified  trust  funds 
became  vested  in  the  wife  in  possession,  though  they  had  not 
been  transferred  to  the  trustees  of  the  antenuptial  settlement 
before  the  bill  was  filed,  and  at  the  same  time,  and  by  the  same 
event,  the  wife  became  also  entitled  to  certain  valuable  legacies 
for  her  separate  use  Without  restraint  on  anticipation  under  her 
mother's  will.  It  was  decided  by  Vice  Chancellor  Wood  that, 
although  she  was  at  liberty  to  refuse  to  bring  those  legacies 
into  the  settlement,  she  must  in  that  case  give  up  (so  far  as 
might  be  necessary  for  compensation)  her  life  interest  in  the 
specified  fund,  which  her  husband  had  then  power  to  reduce 
into  possession,  and  which  was  therefore  effectually  bound  by 
the  deed.  The  only  material  difference  which  I  am  able  to  see 
between  that  case  and  the  present  (and  it  did  appear  to  me  during 
the  argument  to  be  a  difference  of  some  moment)  is,  that  the 
wife  there,  while  she  was  an  infant,  entered  into  a  contract 
voidable  on  her  part,  but  not  absolutely  void.     I  cannot,  how- 
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ever,  perceive  that  this  distinction  exercised  any  influence  over 
the  vice  chancellor's  decision,  which  proceeded  upon  broader 
grounds,  applicable,  in  my  judgment,  to  the  present  case. 

My  conclusion  is  that  the  decree  of  the  master  of  the  rolls 
ought  to  be  so  far  varied  as  to  declare  the  plaintiflT  entitled  to 
the  transfer  of  the  80,0000  S.R.  which  she  asks  by  the  bill,  upon 
the  footing  of  her  being  bound  to  elect  between  that  sum  and 
the  benefits  given  to  her  by  the  deed  of  the  81st  of  March, 
1850,  and  now  electing  (as  I  assume  she  does  elect)  to  take 
against  that  deed. 

592]  *SiR  "W.  M.  James,  L.J. :  I  concur  with"  the  lord  chan- 
cellor's judgment  in  this  case.  During  the  argument  I  had  a 
strong  impression  that  the  property  brought  into  settlement  by 
the  wife's  father  could  be  considered  as  a  separate  and  distinct 
flct  of  his,  viz.,  that  he  was  giving  on  the  marriage  a  distinct 
and  additional  dowry  to  his  daughter,  and  that  it  would  be 
against  the  common  sense  view  of  the  transaction  to  imply  that 
he  meant  to  make  his  gift  to  her,  her  husband,  and  children, 
dependent  or  conditional  on  her  ratifying,  if  and  when  discovert, 
the  disposition  expressed  to  be  made  of  her  own  fortune,  if 
events  should  require  such  ratification.  But  I  am  unable  to 
tind  any  legal  propositions  the  soundness  of  which  I  am  satisfied 
of,  in  which  I  can  express  grounds  for  that  impression. 

In  marriage  contracts  and  marriage  settlements,  not  only  the 
husband  and  wife  are  parties,  but  their  respective  parents  or 
persons  in  loco  parentis  are  equally  parties  contributing  to  and 
n^roviding  that  which  is  considered  to  be  a  proper  provision, 
not  only  for  the  husband  and  wife,  but  for  the  issue  of  the  mar- 
riage. Each  person  bringing  anything  into  settlement  is  not 
only  giving  that,  but  contributing  part  of  the  consideration  for 
everything  else  brought  into  settlement,  and  purchasing  it  for 
and  on  behalf  of  each  of  the  objects  of  the  settioment.  It  is 
impossible  to  say  that  the  wife's  father  could  not  have  meant 
to  purchase  benefits  for  the  husband,  who  becomes  his  son-in- 
law,  and  who  may  become  the  father  of  his  grandchildren,  or  to 
purchase  benefits  for  those  grandchildren.  In  fact,  the  main 
object  o^  all  settlements  is  to  provide  for  the  issue,  so  that 
they  may  not  be  altogether  exposed  to  the  consequences  of  their 
parents'  possible  improvidence  or  caprice. 

It  seems  to  me,  therefore,  that  the  only  safe  rule  to  guide  the 
court  in  dealing  with  marriage  settlements  is  to  consider  every- 
thing that  is  brought  or  expressed  to  brought  into  settlement 
by  anybody  from  any  source  as  one  aggregate  trust  fund.  So 
considering  it,  it  seems  to  me  very  easy  and  very  right  to  road 
all  the  trusts  thus:  out  of  the  aggregate  property  settled,  A  is* 
to  have  so   much  and  no  more,  B  is  to  have  so  much  and  no 
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more,  the  issue  are  to  have^such  interest  and  no  more  or  other. 
Then,  if  by  paramount  title,  A  or  B  or  any  of  the  issue  takes 
out  of  the  aggregate  something  other  than  the  share  or  interest 
expressed  tol)e  given,  *he  or  she  must  take  that  in  full  [593 
satisfaction  of  the  expressed  share  or  interest.  This  would  seem 
to  me  to  give  a  very  simple  rule  to  which  every  one  of  the  cases 
can  be  referred  (except  Qimpbell  v.  Ingilby  (*),  which  I  more  than 
doubt  the  propriety  of),  and  which  is  sufficient  for  the  solution 
of  the  problem  in  this  case.  And  it  is  really  not  adding  anv- 
thing  to  say  "  and  no  more."  And  it  is  far  safer  to  adopt  with- 
out qualification  the  rule  that  a  person  cannot  claim  under  and 
against  the  same  instrument  than  in  a  particular  case  to  divide 
the  instrument  into  parts,  and  to  find  that  in  le^al  construction 
the  one  part  is  not  made  clearly  dependent  on  the  other  part  or 
parts. 
SiE  G.  Mellish^  L.J.,  concurred. 

• 

It  was  then  stated  on  behalf  of  the  plaintifiT  that  she  desired 
time  to  consider  whether  she  should  elect  to  take  against  the 
settlement.  The  case  stood  over  for  that  purpose,  and  was 
mentioned  again  on  the  15th  of  January,  the  14th  of  March, 
and  the  5th  of  May,  1878 ;  and,  the  plaintiff  having  elected  to 
take  against  the  settlement,  a  discussion  took  place  as  to  the 
time  from  which  the  income  received  by  the  plaintiff  under  the 
settlement  should  be  accounted  for,  she  contending  that  the 
account  ought  to  go  back  only  to  the  time  when  the  80,000 
rupees  fell  into  possession,  and  the  appellants  contending  that 
if  she  was  not  bound  to  account  for  everything  she  had  received 
under  the  settlement,  she  must  at  all  events  account  for  every- 
thing received  under  it  since  the  dissolution. 

Their  lordships  held  that  the  plaintiff  must  account  for  the 
income  received  under  the  settlement  from  the  date  of  the  order 
nisi  for  the  dissolution  of  the  marriage. 

The  substance  of  the  material  part  of  the  order  was  as  follows : 

May  5.  The  plaintiff  waiving  all  questions  as  to  the  form  of  the  salt,  and 
*sabmitting  that  the  question  as  to  election  should  be  determined  in  this  [594 
suit,  let  the  degree  be  varied,  and  as  varied  be  as  follows : 

Declare  that  the  plaintiff,  in  reference  to  her  claim  to  the  funds  representing 
the  sum  of  80,000  sicca  rupees,  was,  on  the  17  November,  1864,  the  date  of  the 
order  nid,  and  still  is,  bound  to  elect  whether  she  will  take  under  or  against  the 
settlement  of  81  March,  1850. 

Declare  that  the  plaintiff  is  entitled  to  the  funds  representing  the  80,000  sicca 
rupees,  subject  to  her  making  good  thereout,  and  in  priori tj  to  the  incumbrances 
liereinafter  mentioned,  for  the  benefit  of  the  persons  interested  under  the  trusts 
of  the  said  indenture,  the  income  of  the  funds  remaining  subject  to  the  said  trusts 
of  the  said  indenture,  received  by  her,  or  by  her  order,  or  for  her  use  since  the 
said  17th  November,  1864 ;  and  subject  also  to  the  incumbrances  created  bj  her 
on  the  said  80,000  sicca  rupees,  or  on  the  funds  representing  the  same.    Direo- 

0  21  Beav.,  567 ;  1  De  O.  &  J..  393. 
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tions  aa  to  paTnvent  of  costs  and  return  of  deposit.    Adjourn  farther  consideia* 
tion  and  subsequent  costs.    Liberty  to  ap^ly. 

Solicitors:   Messrs.  GuscotUj  Wadham^  ^  Daw;  Mr.  H.  P. 
Bird ;  Messrs.  Freshjield  ;  Messrs.  Park^  ^  Pollock. 
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[Law  Reports,  8  Chancery  Appeals,  597.] 
L.J J.  April  19, 21, 22, 23, 1873. 

♦SnARPE  V.  Sa2T  Paulo  Railway  Company. 

[1872  S.  248.] 

Contract  under  Seal —  Verbal  Promises  —  Erroneotu  Statement  —  Certificate  ca»- 
elusive — Arbitration^  Jiiriediciion  —  RiglU  of  one  Cestui  que  Trust  to  sue  — 
AUegaiion  of  Fraud. 

•The  en^neer  of  a  railway  company  prepared  a  specification  of  the  works  on  a 
proposed  railway,  and  certain  contractors  fixed  prices  to  the  several  items  in  the 
specification,  and  offered  to  construct  the  railway  for  the  sum  total  of  the  prices 
affixed  to  the  items.  A  contract  under  seal  was  thereupon  made  between  the 
contractors  and  the  company,  by  which  the  contractors  agreed  to  construct  and 
deliver  the  railway  completed  by  a  certain  day  at  a  sum  equal  to  the  sum  total 
above  mentioned.  If  the  contractors  failed  to  proceed  with  the  works  the  com- 
pany mig^ht  take  possession  and  proceed  with  them ;  in  which  case  a  valuation 
should  be  made  by  the  engineer  or,  if  either  party  required  it,  by  arbitration. 
The  contract  contained  provisions  making  the  certificate  of  the  engineer  conclu- 
sive between  the  parties ;  and  it  was  provided  that  all  accounts  relating  to  the 
contract  should  be  submitted  to  and  settled  by  the  engineer,  and  that  his  certifi- 
cate for  the  ultimate  balance  should  be  final  and  conclusive ;  it  was  further  pro- 
vided that  all  questions,  except  such  as  were  to  be  determined  by  the  engineer, 
were  to  be  referred  to  arbitration. 

The  railway  was  completed  and  the  engineer  gave  his  final  certificate  aa  to 
the  balance  due  to  the  contractor. 

T)ie  contractors  had  assigned  their  interest  in  the  contract  to  trustees  on  trust 
for  their  creditors  and  for  themselves,  in  certain  proportions. 

The  contractors  filed  a  bill  against  the  company,  making  claims  on  several 
grounds,  and  praying  an  account  and  payment : 

Held,  that  the  contractors  could  not,  on  move  yerbal  promises  by  the  engineer, 
maintain  against  the  company  a  claim  to  be  paid  sums  beyond  the  sums  specified 
in  the  contract  under  seal : 

Jleld,  that,  although  the  amount  of  the  works  to  be  executed  might  have  been 
under  stated  in  the  engineer's  specification,  the  contractors  could  not  under  the 
circumstances  maintain  any  claim  against  the  company  on  that  ground : 

Held,  that,  in  the  absence  of  fraud  on  the  part  of  the  engineer,  and  where  hi5 
certificate  has  been  made  a  condition  precedent  to  payment,  his  certificate  must 
be  conclusive  between  the  parties : 

Held,  that  one  of  several  cestuis  que  trust  could  not,  on  an  allegation  that  the 
trustees  refused  to  take  proceedings,  maintain  a  suit  against  a  debtor  to  the  trust 
estate. 

Where  a  contract  has  provided  that  the  certificate  of  the  engineer  or  of  an 
698]  'arbitrator,  shall  be  a  condition  precedent  to  payment,  the  court  does  not 
obtain  jurisdiction  because  of  the  power  to  refer  to  arbitration. 

Per  Lord  RomiUy,  M.R. :  Mere  allegations  of  fraud  without  facts  from  which 
fraud  will  be  inferred  are  not  sufficient  to  avoid  a  demurrer. 

Order  of  the  master  of  the  rolls  affirmed. 

The  bill  in  this  suit  was  filed  by  P.  W.  Sharps  and  W.  J. 
Sharpe,  contractors,  against  the  San  Paulo  llailwaj  Company, 
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J.  Brunlees,  the  engineer  of  the  company,  G.  A.  Hillier,  the 
secretary,  and  the  Baron  de  Maua  and  Lewis  Howard,  trustees 
of  a  deed  of  assignment,  and  stated  as  follows  :  That  by  a  de- 
cree of  the  Emperor  of  Brazil,  certain  persons,  including  James 
Brunlees  aYid  theTBaron  de  Maua,  were  authorized  to  form  a 
company,  which  was  to  make  a  railway  in  Brazil,  and  interest 
was  guaranteed  by  the  government  of  Brazil  and  the  province 
of  San  Paulo  at  the  rate  of  7  per  cent  on  such  a  sum,  not  ex- 
ceeding £2,000,000,  as  should  be  expended  in  the  construction 
of  the  railway  ;  it  was  also  provided  that  if  the  company  should 
require  a  larger  capital  than  £2,000,000,  they  might  obtain  it 
at  their  own  risk  and  on  their  own  guarantee.  That  it  was  a 
material  object  with  the  promoters  of  the  railway,  and  with 
James  Brunlees,  the  engineer,  that  the  company  should  not  be 
required  to  raise  a  larger  capital  than  the  £2,000,000.  That 
under  these  circumstances  Brunlees,  on  behalf  of  the  promoters, 
prepared  a  detailed  statement  of  the  nature  and  quantities  of 
the  various  works  to  be  executed,  and  the  materials  to  be  pro- 
vided, and  submitted  the  same  to  Messrs.  Sharpe  &  Sons,  con- 
tractors, assuring  them  that  it  had  been  prepared  with  great 
care,  and  might  be  relied  upon  as  entirely  accurate.  That  Sharpe 
&  Sons  accordingly  made  a  tender  to  the  promoters,  offering  to 
form  and  complete  the  line  of  railway,  and  fixing  prices  to  the 
different  items  of  the  statement,  which  made  the  sura  total 
amount  to  £1,850,000.  That  after  some  difficulties  the  company^ 
was  formed,  and  was  an  English  company,  and  that  the  conces- 
sion was  transferred  to  ihe  company.  That  Sharpe  &  Sons, 
acting  in  the  belief  of  the  accuracy  of  the  statement  of  Brunlees, 
on  the  8th  of  February,  1860,  entered  into  a  contract  with  the 
company,  which  was  signed  by  Sharpe  &  Sons,  and  was  under 
the  seal  of  the  company.  The  contract  contained  a  *recital  [599 
(amongst  others)  that  Brunlees  had  made  sl  pro  forma  comparative 
tabular  statement  of  the  cost  of  the  several  proposed  sections  of 
the  railway,  of  which  an  abstract  copy  was  given  in  the  second 
schedule  to  the  contract.  The  contract  contained  many  arti- 
cles, amongst  which  were 

"  8.  Every  certificate  in  writing  of  the  company's  engineer-in- 
chief  given  under  his  hand  for  any  of  the  purposes  of  the 
contract  shall  be  binding  and  conclusive  on  the  company  and 
on  the  contractors,  their  heirs,  executors,  and  administrators 
respectively,  and  shall  be  final,  except  where  otherwise  provided 
by  these  presents,  and  save  only  that  the  company's  engineer- 
in-chief,  by  any  subsequent  certificate  given  for  the  purposes  of 
this  contract,  may  make  any  rectification  which  he  thinks  ne- 
cessary and  proper  of  all  or  any  of  his  prior  certificates. 

Sect.  22  provided  that  the  contractors  would  execute  the  whole 
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of  the  railway  and  works,  with  all  requisite  .stations,  stieds, 
buildings,  approaches,  bridges,  aqueducts,  4kc.,  and  the  railway 
should  be  constructed  on  the  model  of  good  European  lines. 

**  25.  The  contractors  will  execute  and  provide  jiot  only  all 
the  works  and  materials  mentioned  in  the  specification  com- 
prised in  the  first  schedule  to  these  presents,  but  also  such  other 
works  and  materials  as  in  the  judgment  of  the  company's  engi- 
neer-in-chief are  necessarily  or  reasonably  implied  in  and  by  or 
inferred  from  that  specification,  and  the  plans  and  sections  of  the 
railway  and  works,  it  being  the  true  intent  and  meaning  of  this 
contract  that  the  works  and  materials  to  be  executed  and  pro- 
vided respectively  by  the  contractors  under  this  contract  sliall 
comprise  all  works,  buildings,  materials,  operations,  and  things 
whatsoever  proper  and  sufficient  in  the  judgment  of  the  com- 
pany's engiueer-in-chief  for  the  perfect  execution  and  comple- 
tion of  the  railway,  and  all  the  works  and  conveniences  thereof 
and  connected  therewith,  and  the  maintenances  of  every  section 
of  the  railway  for  twelve  calendar  months  after  the  completion 
and  delivery  to  the  company  of  each  such  section.'' 

"  26.  The  contractors  will  provide  at  an  expenditure  not  ex- 
ceeding £60,000,  exclusive  of  the  cost  of  land,  all  such  stations, 
warehouses,  and  station  plant  and  furniture  of  every  kind,  fixed 
and  movable,  as  the  company's  engineer-inchief  requires." 
600]  *By  sect.  28  the  contractors  were  to  provide  rolling 
stock. 

Sect.  59  provided  that  the  company  were  to  pay  the  con- 
tractors for  the  complete  fulfillment  of  their  part  of  this  contract, 
whether  with  or  without  any  modification,  the  sum  of  £1,745,000, 
by  such  monthly  installments  as  the  engineer  should  from  time 
to  time  certify  to  be  payable,  and  by  such  other  payments  as  the 
engineer  should  certify  to  be  paj^able. 

"  60.  The  company  should  not,  under  any  circumstances  or 
on  any  account,  be  liable  to  pay  to  the  contractors  a  greater 
sum  than  £1,746,000." 

Provisions  were  then  made  for  monthly  payments  to  the  con- 
tractors of  sums  certified  by  the  engineer  to  be  due. 

"  66.  The  amounts  to  be  certifiea  in  the  monthly  surveys  and 
valuations  shall,  as  regards  every  section  of  the  railway,  be  re- 
gulated by  the  prices  of  the  second  schedule ;  or  where  no  vahu 
or  price  is  mentioned  in  the  second  schedule,  shall  be  such  value 
or  price  as  the  engineer  shall  think  reasonable ;  but  it  is  the 
intention  of  this  contract  that  the  estimate  and  prices  of  the 
second  schedule  are  to  be  taken  only  as  a  temporary  basis  for, 
and  guide  to,  the  resident  engineer  in  making  monthly  surveys 
and  valuations,  and  giving  the  monthly  certificates,  and  not  for 
any  other  purpose  whatsoever ;  and  although  such  estimate  may 
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be  exceeded,  the  contractors  shall  not  be  entitled  to  make  anj' 
claim  for  any  extra  work. 

"71.  When  any  section  of  the  railway  has  been  completed 
by  the  contractors  to  the  satisfaction  of  tlie  company's  engineer- 
in-chief,  and  duly  delivered  over  to  the  company,  and  has  been 
maintained  by  the  contractors  to  the  satisfaction  of  the  com- 
l)any'8  engineer-in-chief  for  ti«velve  calendar  months  after  the 
delivery  over  of  the  same  to  the  company,  the  company's  engi- 
neer-in-chief shall  give  to  the  contractors  a  certificate  of  final 
completion  of  that  section,  and  shall  then  revise  and  settle  the 
monthly  certificates  so  far  as  they  relate  to  that  section,  taking 
into  account  all  payments  theretofore  made  to  the  contractors/in 
respect  of  that  section,  and  shaU  certify  the  total  amount  paya- 
ble on  account  of  that  section  of'tbe  railway,  which  amount  shall 
be  as  nearly  as  in  the  judgment  of  the  company's  engineer-in- 
chief  is  equitable  the  amount  of  the  cost  thereof  according  to 
the  schedule  of  prices  for  that  section." 

♦Provisions  were  made  for  taking  possession  of  the  [601 
works  if  the  contractors  failed  to  proceed  with  them,  and  to 
maintain  them  for  the  twelve  month ;  and  it  was  provided  that 
if  the  company  so  proceeded  with  the  works,  a  valuation  of,tho 
<!ontractors'  plant  taken  possession  of  by  the  company  should 
be  made  either  by  the  company's  engineer-in-chief,  or,  if  the 
company  or  the  contractors  so  required,  by  arbitration,  and  the 
compjmy  should  give  to  the  contractors  credit  for  the  value 
thereof,  as  certihed  by  the  company's  engineer-in-chief,  or 
awarded,  and  should  debit  the  contractors  with  the  amount  of 
all  sums  actually  paid  to  them  under  this  contract,  and  with  all 
the  payments,  costs,  damages,  and  expenses  incurred  by  the 
company  in  and  about  the  completion  and  maintenance  by  the 
company  of  the  railway  and  works,  and  the  fulfillment  in  all 
respects  of  the  contractors'  part  of  this  contract;  and  the  com- 
pany's engineer-in-chief  should,  after  the  completion  of  the 
railway  and  works,  and  the  maintenance  thereof  for  twelve 
calendar  months  after  the  completion  thereof,  certify  whether, 
on  the  balance  of  the  accounts  under  the  contract  between  the 
contractors  and  the  company,  there  was  any  and  what  sum  due 
from  either  party  to  the  other,  or  the  question  as  to  such  balance 
should,  if  the  company  or  the  contractors  should  so  require,  be 
determined  by  arbitration,  and  the  company,  or  as  the  case 
might  be,  the  contractors,  should  pay  on  demand  to  the  other 
party  tlie  amount  of  the  balance  so  certified  or  awarded  to  be 
payable. 

There  were  many  clauses  providing  for  the  payment  of  money 
on  the  certificate  of  the  company's  engineer.  And  it  was  pro- 
vided as  follows : 


' 
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89.  "  All  the  accounts  relating  to  this  contract  between  the 
company  and  the  contractors  shall  be  submitted  to  and  adjusted 
and  settled  by  the  company's  engineer-in-chief,  and  his  certificate 
for  the  ultimate  balance  of  the  accounts  shall  be  final  and  con- 
clusive on  both  parties,  without  any  appeal.". 

By  sect.  95  all  questions  between  the  .companj'  and  the  con- 
tractors, except  only  such  questfons  as  were  to  be  determined 
by  the  company's  engineer,  were  to  be  referred  to  arbitration 
as  therein  provided. 

The  contract  contained  many  provisions  as  to  the  valuations 
and  the  payments  to  be  made  thereon.  The  second  schedule 
602]  to  the  *contract  contained  a  detailed  statement  of  the 
quantities  of  materials  and .  works,  and  of  the  prices  thereof, 
making  the  total  £1,745,000.- 

In  1862  a  supplemental  contract  was  made,  by  which  the  time 
was  extended,  and  the  contractors  acknowleged  that  they  had 
then  no  claim  for  extra  additional  works.  On  the  8th  of  April, 
1864,  a  second  supplemental  contract  was  made,  by  which,  after 
reciting  Ihat  the  contractors  had  claimed  £98,000  for  extra 
works,  and  altered  and  additional  works,  and  that  the  company 
denied  their  liability,  and  alleged  that  all  was  to  be  covered  by 
the  contract  sum  of  £1,745,000,  and  that  this  supplemental  con- 
tract was  by  way  of  final  settlement  of  all  difierences  between 
them ;  the  company,  amongst  other  things,  agreed  .to  pay 
£30,000  in  full  discharge  of  all  past,  present,  and  future  claims 
by  the  contractors  against  the  company  for  all  works,  matters, 
and  things  in  connection  with  the  railway,  for  which  but  for 
the  now  stating  contract  the  contractors  might  claim  to  be  paid, 
on  the  ground  of  their  being  extra,  or  altered,  or  additional 
works ;  and  on  these  terms  the  contractors  agreed  to  complete 
the  whole  railT^^ay  on  or  before  the  1st  of  January,  1868.  It 
was  further  agreed  that  if  the  railway  was  completea  before  the 
1st  of  July,  1866,  the  contractors  should  receive  a  graduated 
bonus. 

The  bill  further  alleged  that  when  the  railway  was  partially, 
completed  it  became  obvious  that  the  proposed  mode  of  con- 
veying the  traffic  up  and  down  a  mountain  called  the  Serra  was 
wholly  inadequate.  That  Brunleea  prepared  new  plans  and  re- 
quested the  contractors  to  construct  the  railway  according  to 
these  plans ;  and  when  the  contractors  objected  that  the  execu- 
tion of  these  new  plans  would  occasion  the  execution  of  earth- 
works greatly  in  excess  of  the  quantities  specified,  Brunlees,  as 
engineer  and  agent  for  the  company,  assured  the  contractors 
that  he  would,  as  engineer,  be  able  to  effect  considerable  savings 
in  other  parts  of  the  railway,  and  promised  and  agreed  to  do  so ; 
on  the  faith  of  which  the  contractors  constructed  the  inclines  on 
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the  Serra  in  accordance  with  the  new  plans.  That  during  the 
progress  of  the  works  it  became  apparent  that  the  actual  quan- 
tities of  earthwork  being  done  by  the  contractors  were  greatly 
in  excess  of  the  quantities  specified  in  the  schedule.  That  the 
contractors  objected  and  protested,  and  that  Brunlees,  as 
♦engineer  and  agent  of  the  company,  agreed  that  if  it  [603 
should  prove  that  the  total  quantity  of  earthwork  was  in  excess 
the  contractors  should  be  compensated  by  savings  in  sidings, 
stations,  and  other  things  which  Brunlees  promised  to  make. 
That  the  company  became  bound  by  the  promises  and  agree- 
ments of  Brunlees,  and  the  contractors  continued  to  work  on 
the  railway  in  reliance  on  these  promises  and  agreements.  That 
Brunlees  did  make  some  alterations,  but  the  savings  effected 
thereby  were  not  sufficient.  That  the  contractors  had  executed 
various  extra  works,  in  value  far  exceeding^  the  £30,000,  on  the 
faith  of  the  promises  and  agreements  of  Brunlees.  That  the 
railway  was,  on  the  1st  of  October,  1866,  completed  and  handed 
over  to  and  accepted  by  the  company.  That  during  the  con- 
struction of  the  railway  considerable  sums  of  money  were  due 
from  the  company  to  the  contractors,  and  they  were  in  want 
of  money.  That  the  Baron  de  Maua  advance^them  large  sums 
of  money,  and  on  the  1st  of  October,  1866,  entered  upon  the 
mantenance  of  the  railway,  and  spent  large  sums  thereon. 
That  the  company  refused  to  pay  to  the  Baron  de  Maua  money 
due  by  them  to  the  contractors,  and  thereupon,  on  the  1st  of 
August,  1867,  the  Baron  de  Maua  gave  notice  that  he  would 
not  expend  any  money  in  the  maintenance  of  the  railway,  and 
banded  over  to  the  company  part  of  the  contractors'  plant, 
which  .was  then  valued  by  one  Mr.  Fox.  .That  on  the  receipt 
of  such  notice  the  company  seized  the  remaining  plant  of  the 
contractors  and  applied  it  to  their  own  use.  That  the  value  of 
the  plant  so  seized  was  £30,079. 

The  bill  then  stated  var\pus  steps  in  litigation  between  the 
Baron  de  Maua  and  the  company,  and  other  proceedings  be- 
tween the  Baron  de  Maua  and  the  plaintiffs.  That  by  an  in- 
denture dated  the  30th  of  September,  1871,  the  plaintiffs,  who 
then  represented  the  original  contractors,  assigned  to  the  Baron 
de  Maua  and  Lewis  Howard  all  money  then  due  from  the  com- 
pany in  respect  of  the  contracts  for  making  the  railway,  in 
trust,  after  payment  of  the  costs,  to  distribute  the  same  in  ac- 
cordance with  a  scheme  set  out  in  the  indenture.  The  scheme 
provided  for  the  division  of  the  money  to  be  received  between 
the  Baron  de  Maua  and  Messrs.  Sharpe  and  their  creditors,  in 
certain  specified  proportions,  the  Baron  de  Maua  receiving  by 
far  the  largest  share.  That  the  Baron  *de  Maua  and  [604 
Howard  refused  to  proceed  against  the  company.  That  the 
6  Eno.  Rep.1  66 
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company  had  paid  to  the  contractors  £1,757,274,  but  that  there 
was  now  due  to  them  in  respect  of  the  balance  of  the  contract 
sum  and  interest  and  boniiSy  and  in  respect  of  excess  of  works 
and  new  works,  and  plant  and  materials  taken  possession  of  b y 
the  company,  the  sum  of  £617,143.  That  the  company  admittetl 
that  sums  amounting  to  about  £50,000  were  due  to  the  con- 
tractors,  but  refused  to  pay  unless  the  other  chiims  were  aban- 
doned. That  the  company  had  adopted  the  promises  ami 
agreements  of  Brunlees.  That  Brunlees,  at  the  instigation  and 
by  the  order  of  the  company,  refused  to  give  certificates  as  to 
several  of  the  works  for  which  the  contractors  claimed  to  be 
paid,  and  that  such  conduct  was  a  fraud  upon  the  contractors 
and  the  Baron  de  Maua  and  Lewis  Iloward.  That  the  company 
had  sent  to  the  plaintifts  a  letter  containing  what  purported  to 
be  a  final  statement  of  account  between  the  plaintiffs  and  the 
company  as  made  by  Brunlees,  but  such  statement  did  not  com* 
prise  the  sums  claimed  by  the  plaintiffs  for  excess  of  works  and 
for  contractor's  jilant  seized  by  the  company,  and  for  damages 
for  delay,  and  bonus. 

The  bill  then  set  out  what  purported  to  be  the  final  statement 
made  by  Mr.  Brunlees,  under  which  the  company  were  made 
liable  for  £1,7^5,000  as  per  contract,  £14,732  on  account  of 
stations,  and  £45,000  bonus.  On  the  other  side  were  payments 
to  and  charges  against  the  contractors  for  work  done  by  the 
company  in  completing  the  railway,  under  which,  after  allow- 
ing £1237  for  plant  taken  by  the  company,  £40,371  was  found 
on  that  account  due  by  the  contractors  to  the  company.  On 
the  whole  a  balance  of  £9774  was  certified  as  due  by  the  com- 
pany, subject  however  to  a  question  as  to  interest  chargeable  to 
the  contractors. 

The  bill  charged  that  the  statement  did  not  comprise  all  the 
sums  due  to  the  contractors,  and  included  deductions  which 
ought  not  to  be  made.  And  the  bill  prayed  a  declaration  that 
the  excess  of  works  ought  to  be  deemed  new  and  independent 
pf  the  contract,  and  that  the  Baron  de  Maua  and  Howard  ought 
to  be  paid  for  the  same,  and  for  the  bonus  and  damages  for  delay. 
And  the  bill  prayed  for  accounts  and  inquiries,  and,  if  necessary, 
that  Brunlees  might  be  decreed  to  certify  the  sums  due  to  the 
605]  contractors,  *or  to  the  Baron  de  Maua  and  Howard  as 
representing  them.  To  this  bill,  the  railway  company  de- 
murred generally.  The  master  of  the  rolls  allowed  the  de- 
murrer ('),  and  the  plaintiffs  appealed. 

0)  1872.    Dec  3.    Lord   Ro^cillt,  to  do  certain  tilings  upon  the  line  witliin 

M.H.,  after  stating  the  facta  of  the  case,  the  limits  of  the  contract,  and  if  the 

tuiid  that  it  was  quite  clear  that  the  en-  contractors    thought  that  theae  things 

ginecT  had  no  power  to  vary  the  con-  were    not    within    the    contract    they 

tract ;  lu)  had  power  to  give  directioiu  were  nut  bound  to  d(>  them.     The  bill 
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*SiriJ.  Baggallay,  Q.C.,Mr.  Bovill,  Q.C.  (Mr.  Strickland  [606 
with  them),  ia  support  of  the  appeal :  We  say  that  the  corn- 
alleged  that  the  contractors  bad  exe-  ments  of  tlie  enpfineer  Branlees,  and  the 
cat^  certain  other  works  on  the  faith  allegation  of  their  own  feelings  and 
of  the  promises  and  agreements  of  Mr.  opinions,  and  the  reasons  why  they  did 
Bninlees  that  the  contractors  should  be  these  things,  would  not  (ground  an 
paid  for  those  works  by  the  company,  equity  by  which  they  would  be  en- 
Bat  these  were  merely  the  inferences  titled  to  come  for  relief  to  this  court, 
and  opinions  of  the  contractors,  on  His  lordship  was  of  opinion  that  they 
which  the  court  could  not  act,  and  the  were  bound  by  the  contract,  and  that 
company  certainly  never  led  the  con-  the  contract  was  precise  and  distinct 
tractors  to  take  any  such  view.  upon  this    subject ;    and    that    unless 

There  was  another  feature  in  this  the  plaintiffs  could  show  that  the  coni- 

ease,  which  was.  that  the  codtractors  pany  had,  by  some  means  or  other,  in 

were  in  want  of  money  and  obtained  writing — not  necessarily  under  seal  — 

assistance  from  the  Baron  de  Maua,  clearly   and   decisively    bound    theiii- 

and  were  ultimately  obliged  to  make  selves,  the  plaintiffs  could  not  vary  the 

an  assignment  of  all  the  money  coming  contract  and  make  a  new  and  substi- 

from  the  company,  which  was  to  be  tuted  contract  by  reason  of  any  conver- 

divided  in  certain  proportions  between  sations  said  to  have  been  held  with  the 

the  Baron  de  Maua,  themselves,  and  engineer,  which  it  was  obvious  upon  the 

their  creditors.  bill  itself  he  had  repudiated  and  would 

It  was  therefore  remarkable  that  not  assent  to.  [His  lordship  then 
this  bill  was  in  a  ^reat  measure,  and  stated  the  circumstances  under  which 
principallv,  for  the  henefit  of  the  Baron  the  Baron  de  Maua  and  then  the  com- 
de  Maua  himself.  It  was  not  only  so  pany  took  possession  of  the  railway.] 
stated  in  the  bill,  but  it  was  obvious  The  plaintiffs  had  no  grounds  for 
from  all  the  transactions  that  this  was  relief,  because  Mr.  Brunlees  had  not 
the  case.  \Eia  lordship  then  stated  given  the  certificates  required.  In  Kim 
the  transactions.]  As  to  the  alleged  herUy  v.  Dick  he  consider^  the  case 
agreement  with  the  engineer,  if  the  very  fully,  and  had  held  that  if  pe«- 
contractors  disapproved  of  the  new  ar-  sons  chose  to  enter  into  a  contract  by 
rangements  as  to  the  Serra  incline,  which  they  agreed  that  they  should 
they  oaght  to  have  entered  into  fresh  be  paid  what  a  certain  engineer  or  a 
contract  with  the  company ;  but  it  was  certain  builder  should  certify  is  the 
clear  that  Mr.  Brunlees  had  no  power  proper  amount,  and  nothing  more,  they 
to  alter  the  contract,  or  to  enter  into  were  bound  by  that  if  they  could  not 
any  contract,  on  behalf  of  the  company,  show  any  dishonesty,  or  any  fraud  or 
assuming  of  course  that  he  was  acting  sinister  motive.  They  must  be  bound 
b^naJS^  and  fairly.  It  was  not  other-  by  their  contract,  and  they  ought  to 
wisealleprod  in  the  bill i  for  there  was  have  considered  that  before  they  entered 
nothing  like  fraud  alleged,  except  that  into  it.  Under  such  circumstances, 
in  one  place  the  bill  did  allege  that  his  this  court  had  no  power  to  compel 
refusal  to  make  or  give  a  certain  certi-  Mr.  Brunlees  to  give  a  certificate.  There 
ficate  •had  the  effect  of  fraud.  But  was  nothing  to  show  that  he  was  not 
his  honor  was  doubtful  whether  the  acting  with  perfect  honesty  and  horui 
mere  allegation  of  fraud  would  be  fide.  How  could  this  court  say  he 
sufficient,  in  the  absence  of  any  par-  ought  to  do  anything  more  than  he 
ticolar  facts  upon  which  the  fraud  could  thought  he  ought  ^  do?  In  say- 
be  founded.  There  were  no  facts  ing  this  his  loMship  had  considered 
alleged  to  show  that  Mr.  Brunlees  had  the  bill  as  if  the  facts  were  proved, 
not  acted  with  perfect  bona  fide,  and  and  had  not  taken  the  inferences 
fiumess  in  the  transaction.  He  had  drawn  from  them  by  plaintiffs.  No 
not,  as  in  the  case  of  KimJb&rley  v.  Dick  doubt  it  did  appear  from  the  final 
(Law  Hep.,  13  Eq.,1),  a  personal  interest  statement  of  Mr.  Brunlees  that  a  ba- 
to  benefit  himself,  by  either  withhold-  lance  of  £9774  was  due  by  the  com 
ing  or  giving  any  certificates.  pany,  subject  however  to  some  question 

Then,  as   to   the  extra  works,  the  as  to  interest.    That,  however,  was  a 

mere  allegation  that  the  contractors  did  matter  which  could  be  properly  disposed 

these  things  upon  certain  vague  state-  of  by  an  action  at  law,  if  the  company 
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panj  are  bound  by  the  engagements  of  tlioir  engineer  to  paj 
for  the  extra  work  done  on  the  Serra  and  elsewhere^  uikI  aUo 
that  he  has  been  induced  by  the  company  to  withhold  certifi- 
cates which  he  ought  to  give  us  :  Taff  Yak  RaiUoajj  Omp^inn  v. 
Nixon  (*) ;  Hill  v.  South  Staffordshire  Railway  Company  (*j ; 
Manger  v.  Greai  Western  Railway  Company  (^). 

We  say  that  the  engineer's  certificate  is  not  conclusive.  He 
had,  at  all  events,  no  power  to  value  the  plant  seized  by  the  com- 
pany, and  his  certificate  cannot  therefore  be  final.  We  cannot 
proceed  at  law,  as  the  accounts  between  us  and  the  company 
are  too  complicated.  As  to  the  objection  that  we  cannot  sue 
607]  because  we  have  *assigned  to  trustees,  if  they  will  not  in- 
tervene, we  have  a  right  to  proceed.  The  other  arguments 
ustd  are  fully  referred  to  in  the  judgments  of  the  master  of  the 
rolls  and  the  lords  justices. 

The  Solicitor  General  (Sir  G.  Jessel)^  Mr.  C.  HaU^  and  Mr. 
Daveyy  for  the  company,  were  not  called  upon.  . 

Sir  W.  M.  James,  L.J. :  I  think  that  the  decision  of  the 
master  of  the  rolls  is  perfectly  unquestionable  upon  any  princi- 
ples of  equity.  In  this  case  the  contractors  undertook  to  make 
the  railway,  not  to  do  certain  works ;  but  they  undertook  to 
complete  the  whole  line,  with  everything  that  was  requisite  for 
the  purpose  of  completion,  from  the.beginning  to  the  end;  and 
they  undertook  to  do  it  for  a  lump  sum,  something  short  of  two 
millions  sterling,  which  was  the  amount  upon  which  the  Bra- 
zillian  Government  had  undertaken  to  guarantee  the  interest. 
It  is  important  to  beflr  in  mind  that  the  company  was  formed 
upon  the  basis  of  this  guarantee,  and  it  would  be  a  singular 
hardship  upon  the  sharehdlders  —  almost  a  fraud  upon  them  — 
if  they  found,  when  they  had  taken  shares  in  a  company  based 
on  this  guarantee,  that  they  were  to  be  compelled  to  pay  some- 
thing entirely  different,  and  to  do  so  in  consequence  of  some 
conversations  between  the  contractors  and  the  engineer. 

The  first  contract  was  that  the  line  should  be  completed  for 
a  fixed  sum.  But  the  plaintiffs  say  they  are,  upon  several  heads, 
entitled  to  a  great  deal  more  than  that  sum.  The  first  head  is 
that  the  earthworks  were  insufficiently  calculated,  that  the  en- 
gineer had  made  out  that  the  earthworks  were  two  million  and 
odd  cubic  yards,  whereas  they  turned  out  to  be  four  million  and 
odd  cubic  yards.  But  that  is  precisely  the  thing  which  they 
took  the  chance  of.  They  were  to  judge  for  themselves.  There 
was  no  fraud ;  it  is  not  alleged  that  Mr.  Brunlees  had  wilfully 
made  miscalculations  for  the  purpose  of  deceiving  them ;  and 

Bhould  emj  that  they  refused  to  pay.    pay  tlie  Bam  so  due,  but  that  was  not 
But,  on  the  contrary,  it  appeared  that    the  desire  of  the  bontractora. 
they  had  offered  and  were  willing  to 
(')  1  H.  U  C.  lU.  0 11  Jur.  (X.S.),  m,  (')5  H.  U  C,  72. 
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if  so,  that  would  be  the  perflonal  fraud  of  Mr.  Brunlees  himself. 
But  he  made  the  calculations  apparently  to  the  best  of  his 
ability,  and  calculated  that  the  earthworks  would  be  of  a  certain 
amount.  The  plaintifis  say  it  is  quite  clear  that  this  was  a  mis- 
ciilculatiou.  *But  that  was  a  thing  the  contractors  ou^ht  [608 
to  have  looked  at  for  themselves.  If  they  did  not  rely  on  Mr. 
Brunlees'  experience  and  skill  as  an  eni^ineer,  they  ought  to 
have  looked  at  the  consequences  and  made  out  their  own  cal- 
culations. I  think  probably  they  did  look  at  it,  and  satisfy 
themselves  to  some  extent.  I  do  not  know  whether  they  calcu- 
lated it  over  again,  or  whether  they  did  not  take  55.  a  cubic 
yard,  which  seems  a  large  sum  for  earthworks,  for  the  purpose 
of  covering  them  in  all  possible  contingencies  in  that  respect. 
But  that  is  one  of  the  things  which,  in  my  mind,  was  clearly 
intended  to  be  governed  by  the  contract,  the  company  virtually 
saying,  "  Whether  the  earthwork  is  more  or  whether  it  is  less, 
that  is  the  sunl  we  are  to  pay." 

Then  there  was  a  considerable  item  as  to  the  inclines  up  the 
*Serra,  but  every  statement  in  the  bill,  it  seems  to  me,  puts  the 
plaintiffs  completely  out  of  court  as  to  that.  The  bill  says  that 
the  original  specification  was  not  sufficient  to  make  a  complete 
rnilway,  and  that  it  became  obvious  that  something  more  would 
he  required  to  be  done  in  order  to  make  the  line.  But  their 
business,  and  what  they  had  contracted  to  do  for  a  lump  sum, 
was  to  make  the  line  from  terminus  to  terminus  complete,  and 
both  those  items  seem  to  me  to  be  on  the  face  of  them  entirely 
inclnded  in  the  contract.  They  are  not  in  any  sense  of  the 
word  extra  works. 

Then  it  is  alleged  that  the  engineer,  finding  out  that  this  in- 
volved more  expense  than  he  had  calculated  upon,  promised 
that  he  would  make  other  alterations  in  the  line,  making  a  cor- 
responding diminution  as  as-  to  save  the  contractors  from  loss 
on  account  of  that  mistake.  And  then  in  the  vaguest  possible 
way  it  is  snid  that  all  these  promises  of  the  engineer  were  known 
to  and  ratified  by  the  company.  I  am  of  opinion  you  cannot 
in  that  wiiy  alter  a  contract  under  seal  to  do  works  for  a  par- 
ticular sum  of  money.  The  plaintiffs  cannot  say  that  the  com- 
pany is  to  give  more  because  the  engineer  found  he  had  made 
a  mistake  and  promised  he  would  give  more,  and  the  company 
vtrbally,  or  in  some  vague  way,  ratified  that  promise.  To  my 
mind  it  was  a  pei*fectly  nudum  pactum.  It  is  a  totally  distinct 
thing  from  a  claim  to  payment  for  actual  extra  works  not  in- 
dnded  in  the  contract. 

The  plaintiffs  then,  thirdly,  say  that  they  were  not  to  lay  out 
♦more  than  £60,000  on  the  stations ;  and  I  think  it  has  [609 
been  made  out  that  they  were  not  to  do  so,  but  if  they  did,  there 
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was  to  be  compensation  for  it,  and  that  was  to  be  one  of  the 
things  to  be  included  in  the  final  certificate  to  be  made  by  the 
engineer  settling  everything  on  the  full  completion  of  the  work. 
And  the  engineer  has  made  his  certificate,  finding  an  ultimate 
balance  upon  all  the  accounts,  which  certificate  is  not,  accord- 
ing to  my  view  of  the  pleadings,  in  any  way  impeached  on  any 
grounds  which  this  court  can  take  cognizance  of.  It  is  not  pre- 
tended that  Mr.  Brunlees  did  not  come  to  a  conclusion  to  the 
best  of  his  belief,  and  according  to  the  best  of  his  judgment.  He 
was  to  determine  the  sums  to  be  paid,  and  wa9  not  like  an  arbi- 
trator dealing  with  evidence,  or  like  a  judge  dealing  with  a  law 
suit.  The  very  object  of  leaving  these  things  to  be  settled  by 
an  engineer  is  that  you  are  to  have  the  practical  knowledge  of 
the  engineer  applied  to  it,  and  that  he,  as  an  independent  man, 
a  surveyor,  a  valuer,  an  engineer,  is  to  say  what  is  the  proper 
sum  to  be  paid  under  all  the  circumstances.  That  was  the 
agreement  between  the  parties.  The  contractors  relied  upon 
Mr.  Brunlees,  and  the  railway  company  relied  upon  Mr.  Brun- 
lees. That  is  the  ordinary  course  between  such  companies  and* 
such  contractors,  and  practically  it  is  found  to  be  the  only  course 
that  is  convenient  for  all  parties,  and  just  to  all  parties.  I  my- 
self should  be  very  loath  to  interfere  with  any  such  stipulation 
upon  any  ground  except  default  or  breach  of  duty  on  the  part 
of  the  engineer. 

But  other  considerations  seem  to  me  quite  conclusive  upon  the 
demurrer  to  this  bill.  I  am  of  opinion  that  the  plaintiffs  are  not 
the  persons  entitled  to  sue.  The  case  is  that  there  was  an  equi- 
table demand  by  the  plaintiffs.  That  equitable  demand  they 
have  assigned  to  the  Baron  de  Maua  and  Mr.  Howard  upon 
trust  for  the  baron  principally,- and  then  as  to  the  rest  upon 
trust  for  the  plaintiffs  and  for  a  great  number  of  creditors  who 
are  scheduled  to  the  deed.  Is  it  to  be  permitted  that  every  one 
of  the  persons  who  has  an  interest  in  a  thing  assigned  to  a  trus- 
tee for  the  benefit  of  a  great  number  of  persons  should  file  a 
distinct  bill  in  a  distinct  branch  of  this  court  against  the  debtors 
to  the  estate  ?  I  had  lately  occasion  to  consider  that  question, 
and  I  came  to  the  conclusion,  very  clearly,  that  a  person  inter- 
610]  ested  in  an  estate  or  a  '^'trust  fund  could  not  sue  a  debtor 
to  that  trust  fund,  or  sue  for  that  trust  fund,  merely  on  the  alle- 
gation^that  the  trustee  would  not  sue;  but  that  if  there  was  any 
difficulty  of  that  kind,  if  the  trustee  would  not  take  the  proper 
steps  to  enforce  the  claim,  the  remedy  of  the  cestui  que  trust  was 
to  file  his  bill  against  the  trustee  for  the  execution  of  the  trust, 
or  for  the  realization  of  the  trust  fund,  and  then  to  obtain  the 
proper  order  for  using  the  trustee's  name,  or  for  obtaining  a 
receiver  to  use  the  trustee's  name,  who  would,  on  behalf  of  the 
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whole  estate,  institute  the  proper  action,  or  the  proper  suit  in 
this  court.  That  view  I  still  adhere  to,  and  I  say  it  would  be 
monstrous  to  hold  that  wherever  there  is  a  fund  payable  to 
trustees  for  the  purpose  of  distribution  amongst  a  great  number 
of  persons,  every  one  of  those  persons  could  file  a  separate  bill 
in  equity,  merely  on  the  allegation  that  the  trustees  would  not 
sue. 

That  would  seem  to  me  to  dispose  of  the  bill  on  the  main 
grounds,  but  there  is  another  case  here.  It  appears  to  me  on 
the  allegations  of  this  bill,  that  not  only  was  there  the  original 
contract,  but  there  was  a  supplemental  contract,  which  was  made 
long  after  some  of  these  questions  about  extra  works  had  arisen, 
in  which  the  claim  for  extra  works  is  alleged  to  have  been  made 
by  the  plaintiffs.  [His  lordship  then  expressed  his  opinion  that 
under  the  supplemental  contract  any  claim  for  extra  works  at 
the  stations  was  to  be  governed  and  concluded  bv  the  certificate 
of  the  engineer.] 

Then  it  is  said  that  there  is  another  matter  which  we  ought 
to  take  into  consideration,  that  is  to  say,  that  the  engineer  has 
valued  the  plant,  and  he  was  not  made  the  absolute  arbitrator 
or  tribunal  to  determine  what  the  value  of  the  plant  was.  It 
appears  to  me  that  this  was  included.  If,  from  any  cause,  the 
company  took  possession  CTf  the  railway  and  plant,  the  value 
might  be  ascertained  by  him.  Or  by  arbitration,  if  required,  and 
lie  should  take  that  into  consideration;  It  seems  to  me  that 
unless  the  company  or  the  person  acting  on  behalf  of  the  con- 
tractor desired  an  arbitration,  the  engineer  was  the  proper  per- 
son to  ascertain  the  value.  It  would  be  wholly  inconsistent 
with  the  whole  spirit  and  scope  of  the  contract  to  suppose  that 
contractors  might  file  a  bill  in  this  court  to  have  the  whole 
accounts  of  the  contract  taken,  beoause  through  t?heir  own  de- 
fault the  company  were  obliged  to  take  *possession  of  the  [611 
plant,  the  value  of  which  was  not  to  be  ascertained  by  the  en- 
gineer. It  appears  to  me  that  this  would  be  a  great  injustice 
towards  companies  who  enter  into  contracts  of  this  kind.  I  am 
of  opinion,  therefore,  on  the  whole  of  this  case,  that  the  master 
of  the  rolls  was  quite  correct  in  allowing  the  demurrer;  and, 
having  regard  to  the  nature  of  the  case,  there  is  no  ground  for 
saying  that  there  has  been  any  slip  on  the  part  of  the  plaintifts, 
and  that,  therefore,  they  ought  to  have  leave  to  amend,  so  as  to 
allege  something  different  from  what  they  have  alleged  in  their 
bill.  If  there  was  a  substantial  equitable  case,  depending  on 
something  which  had  taken  place  between  the  contractors  and 
the  engineer  after  the  date  of  the  contract,  and  I  was  merely 
deciding  on  the  technical  ground  that  there  was  no  sufficient 
allegation  of  anything  after  the  date  of  the  contract,  I  should 
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feel  it  my  duty,  and  feel  obliged,  to  give  the  leave  to  amend 
which  has  beeu  asked  for.  But  I  am  satisfied  on  the  whole  case 
that  the  substantial  question  is  whether  the  plaintiffs  are  to  be 
paid  for  the  extra  works ;  whether  they  are  to  be  paid  for  the 
incline,  and  to  have  their  claim  for  the  extra  works  on  the  sta- 
tions decided  in  equity.  I  am  of  opinion  that  this  is  not  a 
proper  tribunal  for  disposing  of  it,  even  if  there  were  any  ground 
for  trying  it,  either  in  this  court,  or  in  a  court  of  law. 

That  being  so,  I  do  not  think  this  a  case  in  which  we  should 
be  doing  iustice  to  the  company  if  we  allowed  the  plaintiffs  to 
amend  and  introduce  an  allegation  with  the  sole  purpose  of  avoid- 
ing the  demurrer,  so  as  to  involve  the  parties  in  that  enormous 
expense  and  trouble  which  it  was  the  intention  of  this  contract 
to  prevent  their  being  liable  to.  Their  intention  was  to  escape 
this  expense  and  trouble  by  making  the  decision  of  the  engineefr 
final  in  all  these  matters,  and  contracting  to  pay  a  lump  sum 
which  was  intended  to  cover  everything  really  necessary  to  be 
done  for  the  purpose  of  completing  the  line.  I  am  of  opinion 
the  master  of  the  rolls'  decision  is  right,  and  that  this  appeal 
must  be  refused  with  costs. 

Sir  G.  Melush,  L.J. :  I  am  entirely  of  the  same  opinion,  and 
I  agree  with  the  reasons  given  by  the  lord  justice. 
612]  *The  only  part  of  the  case  on  which  I  wish  to  make  a  re- 
mark is  with  reference  to  the  argument  which  was  pressed  by 
Mr.  Bovill,  that  according  to  the  true  construction  of  this  con- 
tract, and  having  regard  to  the  fact  that  powers  of  reference  to 
arbitration  are  given,  and  that  the  certificate  of  the  engineer 
does  not  finally  decide  everything,  leaving  an  appeal,  as  to 
several  matters  at  least  if  not  as  to  all  matters,  to  an  arbitrator,  — 
that  that  gives  the  court  jurisdiction,  and  prevents  the  certifi- 
cate of  the  engineer  being  ^lal. 

Now  there  is  no  doubt  that  the  mere  agreement  that  matters 
shall  be  referred  to  arbitration  does  not  by  itself  take  away  juris- 
diction from  Courts  of  Justice.  Under  the  Common  Law  Pro- 
cedure Act,  such  an  agreement  enables  the  court  to  stay  pro- 
ceedings if  one  of  the  parties  is  willing  and  desirous  that  the 
matter  should  be  determined  by  arbitration,  and  the  court  thinks 
there  is  no  reason  why  it  should  not  be  determined  by  arbitra- 
tion; but  the  agreement  would  not  be  a  ground  of  demurrer. 
Nevertheless  a  contract  may  be  so  framed  as  under  ordinary 
circumstances  to  take  away  the  jurisdiction  of  courts  of  law 
and  courts  of- equity  to  determine  what  is  the  amount  payable 
under  the  contract.  Wherever,  according  to  the  true  construc- 
tion of  the  contract,  the  party  only  agrees  to  pay  what  is  certi- 
fied by  an  engineer,  or  what  is  found  to  be  due  by  an  arbitrator, 
and  there  is  no  agreement  to  pay  otherwise  —  that  is  to  say,  in 
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every  case  where  the  certificate  of  the  engineer  or  arbitrator  is 
made  a  condition  precedent  to  the  right  to  recover,  there  the 
court  has  no  right  to  dispense  with  that  which  the  parties  have 
made  a  condition  precedent,  unless,  of  course,  there  has  beeii 
some  conduct  on  the  part  of  the  engineer  or  the  company  which 
may  make  it  inequitable  that  the  condition  precedent  should  be 
relied  upon.  If  nothing  of  that  sort  has  happened,  then  the 
parties  are  bound  by  that  wliich  they  have  made  a  condition 
precedent. 

Now  to  my  mind  it  is  quite  impossible  to  read  this  contract, 
beginning  with  the  71st  clause  of  the  first  contract  and  going  on 
with  all  the  clauses  which  immediately  follow,  without  seeing 
that  the  parties  have  with  the  greatest  possible  care  made  the 
certificate  of  the  engineer  a  condition  precedent  to  the  right  of 
the  contractors  to  recover  any  sum  whatever  under  the  contract. 
There  *i8  no  doubt  that  this  was  the  ftitention  of  the  par-  [613 
ties ;  and  in  my  mind  the  necessity  of  having  a  certificate  ap- 
plies to  all  the  diflerent  claims  which  have  been  brought  before 
us.  I  am  of  opinion  that  it  applies  to  the  sums  beyond  <£60,000, 
which  are  to  be  paid  on  account  of  a  larger  sum  than  £60,000 
having  been  expended  in  making  the  stations,  and  lam  of  opinion 
that  it  also  applies  to  the  deduction  to  be  made  from  the  lump^ 
sum  on  account  of  the  company,  when  they  took  possession  of 
the  line,  having  found  that  many  of  the  works  were  unfinished 
and  having  to  complete  them  themselves.  On  both  those  mat- 
ters—  and  they  are  really  the  two  material  matters — I  am  of 
opinion  that  the  certificate  of  the  engineer  was  to  be  a  condition 
precedent  to  determining  the  sum  which  the  company  were  to 
pay  to  the  contractor.  If  fhe  parties  had  come  in  time — it  is 
now  unnecessary  to  say  whether  it  is  too  late  —  but  if  they  had 
come  in  time,  thej^  might  have  had  a  power  of  appeal  from  the 
decision  of  the  principal  engineeV  in  those  respects.  Bui  I  am 
of  opinion  that  if  the  certificate  of  the  engineer  is  made  a  condi- 
tion precedent  to  the  right  to  recover  the  sums  which  are  to  be 
paid,  no  jurisdiction  is  jiven  to  the  Courts  of  Common  Law  or 
to  the  .Courts  of  Equity  by  the  mere  circumstance  that  the  par- 
ties may,  if  they  please,  have  an  arbitration*  by  way  of  appeal 
from  the  determmatioa  of  the  engineer.  The  intention,  no 
doubt,  of  tjiat  sort  of  arbitration  is  that  if  the  parties  are  dis- 
satisfied with  that  engineer  then  they  may  agree  and  appoint 
some  other  engineer,  w  io  would  really  determine  the  question 
just  in  the  same  way  as  *\e  principal  engineer  would  determine 
it.  He  would  not  set  about  it  in  the  way  in  which  a  clerk  chief 
would  set  about  it,  goin;^  through  all  the  items ;  but  he  would 
take  the  accounts  in  theway  engineers  do  take  these  accounts,  and 
come  within  a  comparatively  short  time  to  a  conclusion.  That 
6  Eng.  Bbp.1  67 
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is  really  what  is  intended,  and  in  ray  opinion  the  bill  fails  to 
show  that  there  has  been  anything  done  beyond  the  scope  of 
the  contract  itself.  In  my  opinion  neither  the  Serra  incline,  nor 
the  pier,  nor  any  one  of  the  various  things  that  are  described, 
was  beyond  or  outside  the  scope  of  the  contract  itself. 

I  am  of  opinion  that  the  whole  claim  is  within  the  contract ; 
that  the  certificate  of  the  principal  engineer  was  to  be  a  condi- 
tion precedent  to  recovering  the  sums  under  the  contract;  and 
614]  *that  there  is  no  sufficient  allegation  in  the  bill  that  there 
has  been  any  conduct  on  the  part  of  Mr.  Brunlees,  or  on  the 
part  of  the  company,  which  entitles  or  makes  it  the  duty  of  the 
court  to  say  that  his  certificate  is  not  conclusive. 

Solicitors  for  the  plain tiflEs  :  Messrs.  Roy  ^  GartwrighL 
Solicitor  for  the  defendants :  Mr.  G.  M^  Clements. 


[Law  Reports,  8  Chancery  Appeals,  614.] 
L  JJ.,  AprU  25,  1373. 

Ex  parte  Topham.    In  re  "Walker. 

Bankruptcy — "PrauduUnl  Prefsxence — Motive  of  Debtor  —  Desire  to  obtain  Presh 
Oredit  —  Conditional  Delivery  of  Goods  —  Preliminary  Meeting  of  Creditors  — 
Bankhtptcy  Act,  1869,  a.  92. 

A  trader,  being  in  Insolvent  circumstances,  applied  to  a  creditor,  to  whom 
he  owed|£2500  for  goods  supplied  in  the  way  of  his  business,  to  supply  him 
with  more  goods  on  credit.  The  creditor  refused  to  supply  any  more  goods 
unless  the  debtor  paid  £200  on  account  of  the  goods  previously  supplied. 
Tlie  debtor  said  he  could  not  pay  the  moq^y,  and  on  being  pressed  by  the 
creditor,  he  offered  to  return  goods  to  the  amount  of  the  £200,  which  he  did 
not  want.  Tliis  the  creditor  agreed  to,  and  the  goods  were  accordingly 
returned  to  him.    On  the  same  day  the  debtor  filed  a  petition  for  liquidation  : 

Held  j(rever8ing  the  decision  of  Bacon,  C.J.),  that*  the  delivery  of  the  goods  to 
the  creditors  was  not  a  fraudulent  preference. 

Ex  parte  Blackburn  (')  approved. 

Held,  also,  that  the  trustee  in  the  liquidation  was  not  entitled  to  have  the 
goods  given  up  by  tlie  creditor  on  the  ground  that  the  delivery  to  him  was  on 
condition  of  his  supplying  fresh  goods,  which  he  had  never  done. 

Two  of  the  principal  creditors  of  a  debtor  had  a  meeting  with  him,  at  which 
he  admitted  that  unless  he  could  get  assistance  from  his  friends  he  must  become 
bankrupt ; 

Held,  that  one  of  the  creditors  might,  notwithstanding  the  meeting,  obtain 
payment  from  the  debtor  of  a  debt  previously  due. 

This  was  an  appeal  from  a  decision  of  the  chief  judge  in  bank- 
ruptcy, wheyeby  he  reversed  a  decision  of  the  registrar  of  the 
County  Court  at  Leeds.  Nicholas  Walker  and  Benjamin 
Walker  carried  on  business  at  Leeds  as  cloth  merchants  under 
615]  the  firm  of  K  Walker  &  Co.  On  *the  2l3t  of  August, 
1872j  they  filed  a  petition  for  liquidation  by  arrangement,  and 

(«)  See  note  1,  Eug.  Uep.,  533-4.  («)  Law  Rep.,  13  Eq  ,  85a 
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a  resolution  for  liquidation  was  subsequently  passed  by  the  cre- 
ditors. Before  the  filing  of  the  petition  they  owed  debts 
amounting  altogether  to  about  £5000,  their  assets  being  about 
XI 500.  Their  largest  creditor  was  Mr.  Moses  Topham,  a  cloth 
manufacturer  at  Bradford,  to  whom  they  owed  <£2500.  Towards 
satisfaction  of  the  debt  they  had  accepted  a  bill  of  exchange  for 
j£300  due  on  the  2l8t  of  August,  which  Topham  had  endorsed 
to  Messrs.  Crofts  & '  Co.  On  the  15tli  of  August  Benjamin 
Walker  told  Topham  that  they  could  not  meet  the  bill,  but  they 
said  they  could  find  £200  if  he  would  advance  the  other  £100 
himself,  and  Topham  agreed  to  this  proposal.  On  the  17th 
Topbam  came  to  Leeds  with  reference  to  a  fresh  order  for  goods 
which  Messrs.  Walker  had  sent  him ;  and  he  told  them  that  he 
could  not  execute  the  order  unless  they  paid  the  £200  to  meet 
the  bill.  On  the  18th  of  August  (which  was  Sunday)  Topham 
came  again  to  Leeds,  and  told  Messrs.  Walker  that  unless  they 
found  tne  £200  he  could  neither  retire  the  bill  nor  let  them  have 
any  more  goods,  Messrs.  Walker  had  at  that  time  some  goods 
which  had  been  supplied  by  Topham  worth  about  £200,  which 
they  offered  to  send  back  to  him  instead  of  paying  the  money, 
and  they  had  the  goods  packed  up  ready  to  be  sent. 

On  the  20th  of  August  Benjamin  Walker  went  to  Bradford, 
and  a  meeting  took  place  between  him,  Wilson  Topham,  who 
was  the  son  and  manager  of  Moses  Topham,  and  Mr.  White- 
head, another  of  the  creditors.  At  this  meeting  B.  Walker 
submitted  to  Whitehead  the  state  of  his  affairs,  showing  liabili- 
ties of  £5000  and  assets  of  £1500 ;  and  it  was  then  arranged 
that  Benjamin  Walker  should  endeavor  to  get  assistance  to 
carry  on  his  business,  and  that  B.  Walker  should  come  to  Brad- 
ford the  next  day  and  inform  Moses  Topham  and  Whitehead 
of  the  result. 

The  next  morninff,  the  21st  of  August,  B.  Walker  called  on 
Wilson  Topham  and  told  him  that  he  was  unable  to  bring  his 
father  the  £200  towards  meeting  the  bill.  W.  Topham  pressed 
him  for  payment,  and  'le  then  informed  him  that  he  had  set 
apart  goods  to  the  amount  of  £200  to  be  returned  to  his  father, 
and  gave  him  a  consignment  note  as  follows  : 

**  Consigned  by  me  to  Mr.  M.  Topham,  for  sale  by  him,  or  as 
a  *lien  against  our  account,  the  following  goods  "  (men-  [616 
tioning  them),  *.'  value  £210  45.  Qd.  If  not  sold  as  stated  the 
difference  to  be  charged  to  our  account.     N.  Walker  &  Co.*' 

A  telegram  was  accordingly  sent  to  Crofts  &  Co.  at  Leeds  to 
ifetch  away  the  goods  from  Messrs.  Walker's  warehouse,  which 
they  accordingly  did. 

B.  Walker  then  went  to  Whitehead,  who  declined  to  give  him 
any  assistance,  and  advised  him  to  file  a  petition  for  liquidation. 
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B.  IWalker  accordingly  went  at  once  to  his  solicitor,  and  in- 
structed hiiu  to  prepare  the  petition,  which  was  filed  on  the 
same  afternoon.  After  it  was  filed,  Whitehead  and  M.  Tophani 
applied  on  behalf  of  Messrs.  Walker  to  some  of  the  friends  of 
the  latter  to  endeavor  to  get  assistance  for  them  so  as  to  save 
the  business  from  liquidation,  but  were  unsuccessful.  Under 
these  circumstances  the  trustee  in  the  liquidation  applied  for  an 
order  upon  Crofts  &  Co.  to  deliver  up  the  goods,  on  the  ground 
that  the  delivery  amounted  to  a  fraudulent  preference  of  M. 
Topham.  The  registrar  refused  to  make  the  order,  and  the 
trustee  appealed  to  the  chief  judge.  The  chief  judge  reversed 
thi?  decision,  and  ordered  the  goods,  or  their  value,  to  be  de- 
livered up  to  the  trustee  (*).  From  this  order  M.  Topham  appealed. 

Q)  1873.  Feb.  24.    Sm  James  Bacon,  tion  with  Whitehead  and  with  Topham, 

C.J. ;  The  sole  question  in  tliis  case  is,  and  by  aU  that  proceeding  on  the  2l8t 

whether  the  transfer  of  goods  valued  of  August,  the  day  on  which  the  trans- 

at  £210  to  Crofts    was  a  fraudulent  action  took  place  —  if  thdy  establish  tlie 

transfer  within  the  words  of  the  statute  fact  that  no  creditor  could  in  good  faith 

or  not.    There  is  a  confusion  in  the  receive  from  his  debtor  the  payment  of 

way  in  which  Crofts'  name  has  been  any  sum  of  money  that  waa  due  to 

introduced,  but  Topham's  name  is  aaso-  him    without  knowing  that  it   could 

*ciated  with  it,  and  the  substance  of  the  only  be  made  by  preferring  him  to  the 

application  is  that  £210  should  be  re-  other  creditors — if  that  ia  established, 

covered  for  the  bankrupt's  estate  either  what  does  pressure  signify  ?    Pressure 

from  Crofts  or  from  Topham.  does  not  furnish  gocd  faith ;  pressure 

In  my  opinion,  it  is  as  clear  a  case  does  not  repeal  the  act  of  parliament — 

of  fraudulent  preference  as  ever  1  heard  the  pressure,  such  as  it  is,  is  described 

of,  and  is  clearly  within  the  words  of  in  the  evidence  —  and  it  may  be  called 

the  act  of  parliament,  because  that  the  pressure.    Wilson  Topham  pressed  hinn 

debtor  was  at  this  time  unable  to  pay  no  doubt;  that  is  to  say,  if  the  proper 

his  debts  out  of  his  own  resources  is  version  of  it  is  given,  knowing  that  he 

proved  over  and  over  again  from  the  was  goib^  to  become  a  bankrupt  that 

exhibition  of    the  balance  sheet  and  morning,  he  pressed  him  to  prefer  hia 

from  those  communications  which  ac-  father  to  all  the  other  creditors,  and  to 

quainted  Mr.   Tophani   with  the  fact  that  pressure  he  yielded, 
that  his  debtor  could  not  pay  him  out        The  facts  of  the  case  seem  to  me  to 

of  his  own  moneys,  nor  out  of  any  that  be  as  plain  as  any  that  dver  were  sn;;- 

he  could  borrow;    The  terms  of  the  gested.    That  Mr.  Crofts  has  nothing?  to 

statute  are  a  safer  guide  than  any  scraps  do  with  it  seems  to   me  to  be  quite 

which  may  be*  collected  as  they  may  clear,  but  as  soon  as  this  consignment 

B«em  to  serve  out  of  any  decision  or  note,  as  it  is  called,  which  is  a  mere 

expression  of  any  jud^e,  and  they  are,  form,    was    procured,  a   telegram    is 

"  A  transfer  of  property  made  by  any  sent    to    Crofts,  **  Get  all    the    gooda 

person  unable  to  pay  his  debts  as  they  from  Walker  that  you  can,"  and  Crofts, 

l)ecome  due  from  his  own  moneys  in  as  a  man  of  business,  sent  up  one  of 

favor  of  any  creditor  or  any  person  in  the  partners,  and  they  do  claw  away 

trust  for  any  creditor,  with  a  view  of  from  Walker's  place  all  that  they  cau 

driving  such  a  creditor  preference  over  get,  and    they  retain  it.      Mr    Cr«ift«i 

the  other  creditors,  shall  be  fraudulent  says  he  retains  it  because  he  got  it  ou 

and  void  ;"  and  then  comes  this  saving  Topham's  order  for  Topham's  benefit  - 

clause,  "That  this    section  shall   not  having  nothing  to' do  with  the  bank- 

affect  the  rights  of  a  transferee,  payee,  rupt's  estate,  claiming  nothing  upon  It 

or    incumbrancer   in    good    faith    for  in  preference  to  any  other  creditor  in 

valuable  consideration  "     If  the  first  the  bankruptcy,  he  held  it  as  airainst 

requisites  are  supplied,  as  in  this  trans-  Topham.    As  between  Mr.  Crofts  and 

action  they  clearly  are,  by  conunuuica-  Mr.  Topham  they  will  have  plenty  of 
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♦Mr.  De  Gex,  Q.C.,  and  Mr.  Ingle  Joyce^  for  the  appel-  [617 
lant:  In  order  to  "constitute  fraiuliileut  preference  there  must 
be  no  other  motive  but  a  desire  to  benefit  the  creditor.  In  the 
present  case  the  debtor's  object  was  to  obtain  fresh  goods  from 
the  appellant  in  order  to  continue  to  carry  on  his  business.  The 
demand  came  from  the  appellant ;  he  pressed  for  the  money, 
and  the  debtor  said  he  could  not  give  the  appellant  money,  but 
gave  him  goods  instead.  At  the  time  when  the  goods  were  de- 
livered the  debtor  had  still  hopes  to  get  assistance  from  his 
friends  to  carry  on  his  business.  Under  these  circumstances 
there  was  no  fraudulent  preference:  Hartshorn  v.  Slodden  (*); 
Ex  parte  Tempest  (^) ;  Ex  parte  Blackburn  (*) ;  Bills  v.  Smith  (*). 

♦Mr.  Roxburgh^  Q.C.,  and  Mr.  Marten^  for  the  trustee :  [618 
This  was  a  clear  case  of  fraudulent  preference.  There  could  bo 
no  pressure,  properly  so  called,  when  the  debtor  knew  that  he 
was  hopelessly  insolvent  and  was  on  the  very  point  of  filing  his 
petition,  which  he  did,  in  fact,  the  same  day.  What  effect 
could  any  threat  of  the  creditor  have  under  such  circumstances  ? 
It  is  clear  that  the  debtor  wished  to  oblige  the  creditor,  who 
had  been  forbearing  and  friendly  towards  him.  No  doubt  he 
hoped  for  future  benefits  from  him,  but  that  motive  is  always 
present  to  a  debtor's  mind  when  he  prefers  a  creditor,  and  yet 
it  may  be  still  a  fraudulent  preference.  If  it  was  not  technically 
a  fraudalent  preference  the  trustee  is  still  entitled  to  have  the 
goods  back.  There  was  a  distinct  bargain  that  if  the  debtor 
sent  the  goods  he  should  have  some  fresh  goods  from  the  credi- 
tor. It  was  either  entirely  void  as  a  fraudulent  transfer  of  goods 
in  contemplation  of  bankruptcy,  or  it  was  a  delivery  of  goods 
upon  a  condition  which  the  creditor  never  performed.  In  either 
case  the  goods  ought  to  be  given  up.  It  was,  moreover,  a  fraud 
upon  the  other  creditors.  The  creditors  had  met  to  consider 
the  affairs  of  the  debtor,  and  it  had  been  shown  to  them  that 
he  was  insolvent,  and  they  had  only  adjourned  to  see  if  he  could 
get  assistance.  After  that  one  creditor  had  no  right  to  obtain 
an  advantage  over  the  others. 

Sir  G.  Mellish,  L.J.,  after  stating  the  facts  as  before  men- 
tioned, continued :  Under  these  circumstances  the  question  to 
be  decided  is,.  Was  that  a  fraudulent  preference  ?  The  registrar 
thought  that  there  was  strong  evidence  of  pressure  throughout 
the  transaction,  and  that,  consequently,  it  was  not  a  case  of 

opportunity  of  settlinfi^  their  affairs  in  nail  and  void  as  against  the  creditors 

any  way  they  like,  but  as  concerns  of  Walker. 

Topham,  on  the  evidence  before  me,  I  (})  2  B.  &  P.,  583. 

think  the  order  ought  to  have  been  (')  Law  Rep.,  6  Ch.,  70  ;  S.C.  nom.  Ex 

thatTopham  should  eithei  restore  these  parte  Craven,  Law  Rep.,  10  £q.,  64S. 

floods  or  pay  back  the  viclue;  for  the  (')  Law  Rep.,  12  £q.,  358. 

transaction  was  within  the  02d  section  (*)  6  B.  &  S.,  314. 
of  tlie  act  of  parlianient,  and  wholly 
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fraudulent  preference.     The  chief  judge  appears  to  have  held 
that,  under  the  circunistances,  the  existence  of  pressure  was  of 
no  consequence;  that  Topharn  havinr>*  notice  that  Walker  was 
hopelessly  insolvent,  it  could  not  have  been  a  bona  fde  transac- 
tion.  But,  according  to  the  chief  judge'e  own  decision  in  Expartf. 
Craveni^)^  in  which  we  concurred,  and   .1  Ex  parte  Blackburn  (*), 
619]  it  is  still  necessary,  upon  the  *t:'ie  construction  of  the 
l)2d  section  of  the  Bankruptcy  Act,  18C  ^,  to  prove  that  the  pre- 
ference is  entirely  voluntary,  so  that  tli)  motive  actuating  the 
debtor  must  be  the  wish  that  the  creditor  should  be  preferred. 
In  Ex  parte  Blackburn  (')  the  chief  judf;e,  after  refering  to  the 
iirst  portion  of  the  92d  section,  says :  ''  If  the  clause  stopped 
there,  it  no  doubt  gets  rid  of  any  questi*  u  which  can  be  raised 
respecting  the  'contemplation  of  bankruptcy/  the  solution  of 
which  had  sometimes  created  considerable  ditficulty.     The  only 
condition  prescribed  by  the  statute  in  this  respect  is,  that  the 
debtor  be  'unable  to  pay  his  debts  as  they  become  due  from  his 
own  moneys,'  and  this,  be  it  observed,  is  applicable  to  debtors 
generally,  whether  in  trade  or  not.     But  then  it  adds  another 
qualification  or  condition,  which  is  the  very  life  and  essence  of 
the  enactment,  the  payment  so  made  must,  in  order  to  be  void, 
be  made  *  in  favor  of  any  creditor  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  creditors.'    So  thaf  unless 
it  can  be  made  clearly  apparent,  and  to  the  satisfaction  of  the 
court  which  has  to  decide,  that  the  debtor's  sole  motive  was  to 
prefer  the  creditor  paid  to  the  other  creditors,   the  payment 
cannot  be  impeached,  even  although  it  be  obviously  in  favor  of  a 
creditor.    The  act  of  the  debtor  is  alone  to  be  considered,  the 
object  and  purpose  for  which  the  payment  is  made  can  alone 
be  inquired  into,  and  although  it  is  perfectly  legitimate,  and  in 
all  cases  requisite,  that  all  the  attending  circumstances  should 
be  carefully  invested,  yet  if  the  act  done  can  be  properly  re- 
ferred to  some  other  motive  or  reason  than  that  of  giving  the 
creditor  paid  a  preference  over  the  other  creditors,  then  I  con- 
ceive neither  the  statute,  nor  any  principle  of  law  or  policy, 
will  justify  a  court  of  law  in  holding  that  the  payment  is  fraudu- 
lent or  void/' 

In  my  opinion  that  is  a  perfectly  accurate  description  of  the 
state  of  the  law.  Then  what  was  the  motive  for  Messrs.  Walker 
returning  these  goods  to  Topham  ?  Was  it  to  give  a  prefer- 
ence to  Topham,  or  was  it  to  induce  him  to  supply  Messrs. 
Walker  with  fresh  goods,  or  was  it  done  in  consequence  of 
pressure  by  Topham  T    It  is  clear  to  me  that  it  was  from  one  of 

the  two  latter  motives.    It  is  not  necessary  to  decide  whether 

« 

(>)  Law  Rep.,  10  Eq.,  648  ;  Ibid.,  6  Ch.,  70.  (*)  Law  Rep..  18  Eq.,  858. 

(")UwRep.,iaBq..304, 
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their  motive  was,  that  they  hoped  that,  by  paying  in  the  f  rm 
of  goods  part  of  Topham 's  demand,  *they  would  obtain  [620 
from  him  further  credit,  and  be  able  to  go  on  with  t.eir 
business,  or  whether  they  knew  that  they  were  hopelessly 
insolvent,  and  only  did  it  from  pressure.  In  either  case,  I 
am  of  opinion  it  was-  not  ffaudulent  preference.  That  it 
was  not  done  from  a  desire  to  prefer  Topham,  appears  to  me 
clear,  from  -two  considerations.  In  the  first  place,  there  is 
no  reason  to  suppose  that  they  had  any  reason  to  wish  to 
prefer  him.  There  is  no  kinship  between  them,  nor  is  there 
evidence  of  any  particular  acts  of  kindness  on  the  creditor's 
part.  On  the  other  hand,  there  is  evidence  that  in  previous 
negotiations  he  had  held  out  to  them  hopes  that  if  they  paid 
part  of  the  debt  he  would  continue  to  supply  them  with  goods 
on  fresh  credit;  and  in  my  opinion  there  is  nothing  to  show 
that  Benjamin  Walker,  on  the  morning  of  Wednesday,  knew 
that  their  aifairs  were  desperate,  and  had  made  up  his  mind 
that  th'ey  must  stop.  lie  probably  thought  that  if  they  made 
this  payment  Ih'^^y  would  be  able  to  arrange  with  their  other 
creditors,  and  go  on  by  means  of  the  fresh  goods.  If  not,  I  think 
the  goods  were  sent  in  consequence  of  pressure  from  Topham. 
The  principle  of  the  decisions  in  JEx  parte  Blackburn  (^)  was, 
that  the  law  of  fraudulent  preference  was  not  altered  by  the 
act  of  1869,  'and  the  law  before  the  act  was,  that  however  des- 
perate the  circumstances  of  a  debtor  were,  and  although  the 
creditor  knew  them  to  be  desperate,  the  creditor  is  not  debarred 
from  pressing  his  debtor  for  payment ;  and  if  he  did  so  press, 
and  payment  was  made,-  such  payment  was  not  a  fraudulent  pre- 
ference. Some  other  points  were  raised,  but  I  doubt  whether 
we  ought  to  consider  them,  as  the  question  of  fraudulent  pre- 
ference was  the  only  one  which  was  argued  before  the  registrar 
and  before  the  chief  judge,  and  these  points  were  suggested  in 
this  court  for  the  first  time.  But  even  if  they  were  fairly  be- 
fore the  court,  I  think  thej^  have  no  weight. 

It  was  argued  that  these  goods  were  given  up  in  payment  for 
other  goods  w^hich  were  to  be  delivered,  and  as  the  fresh  goods 
were  never  delivered,  they  ought  to  be  returned.  But  that  was 
not  the  bargain.  The  debtors  wished  Topham  to  go  on  deliver- 
ing *goods  on  credit;  Topham  refused  to  deliver  any  [621 
more  goods  on  credit  unless  Messrs.  Walker  paid  him  for  those 
lie  had  previously  delivered.  If  no  petition  for  liquidation  had 
been  filed,  there  is  nothing  to  show  that  Topham  would  not 
have  kept  to  his  bargain  and  delivered  other  goods,  but  that  was 
rendered  impossible  by  the  liquidation.  Another  point  was, 
that  there  had  been  a  meeting  of  creditors  at  which  the  position 

0)  Law  Rep.,  13  Eq.,  858. 
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of  the  debtor  had  been  considered,  and  that  it  was  fraudulent 
of  any  one  creditor  to  have  any  dealings  with  the  debtor  behind 
the  backs  of  the  other  creditors.  But  there  is  no  proof  of  any 
such  meeting  of  creditors.  If,  indeed,  there  had  been  a  general 
meeting  of  creditors,  and  they  had  postponed  coming  to  an\' 
resolution  as  to  a  liquidation  until  the  iccounts  were  made  up^ 
and  had  adjourned  for  that  purpose,  an  equity  might  have  arisen 
wler  se  that  one  should  not  attempt  tc  obtain  a  preference  be- 
hind the  backs  of  the  others.  But  in  t*i3  present  case  there  war* 
no  such  meeting  of  creditors  ;  only  two  or  three  of  the  principal 
creditors  met  to  discuss  the  possibility  cf  giving  the  debtor  fur- 
ther assistance.  On  the  whole,  I  am  oi'  opinion  that  tlie  deci- 
sion of  the  registrar  was  right,  and  the  >rder  of  the  chief  judge 
must  be  discharged. 
Sir  W.  M,  James,  L.J.,  concurred. 

Solicitors  for  the  appellant :  Messrs.  H.  ^  W,  B.  Smithy  agents 
for  Messr^  Ford,  JSadison  ^  Ford^  Leeds,  , 

Solicitors  for  the  respondent :  Messrs.  MilnCy  Riddle^  ^  MeUoTj 
agents  for  Messrs.  Teiry  ^  Robinson^  Bradford. 


[Law  Reports,  8  Cliancery  Appeals,  622.] 
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[1878  A.  12.] 

Ward  of  Court — Religious  Education — Aharidonnient  by  Uu  Father  of  his  right  to 
control  his  Children's  Education  —  Ante-nuptial  Agreement  as  to  ReligUm  of  Vie 
Children, 

An  ante-nuptial  agreement  that  the  children  shall  be  brought  up  in  a  different 
religion  from  that  of  the  father  is  not  binding  at  law  or  in  equity  ;  but  such  an 
agreement  wiU  have  weiflrht  with  the  court  in  considering  whether  the  father  has 
abandoned  his  right  to  educate  his  children  in  his  own  religion. 

Where  a  father  has  not  forfeited  or  abandoned  his  right  to  educate  his  children 
in  his  own  religion,  the  court  cannot  refuse  to  order  a  cnild  to  be  educated  in  that 
religion  merely  because  it  thinks  that  the  child  will  be  more  happy  and  contented, 
or  better  provided  tor,  if  left  with  those  who  have  had  the  care  of  it. 

But  if  a  father  has  forfeited  or  abandoned  his  right  to  educate  his  children  in 
his  own  religion,  the  court  will  consider  only  the  happiness  and  benefit  of  the 
child,  and  will  order  it  to  remain  in  the  care  of  those  bv  wliom  it  has  been 
brought  up,  and  to  be  educated  in  their  religion ;  although  the  child  may  not 
have  so  far  imbibed  the  particular  doctrines  of  that  religion  as  to  render  it  dan- 
gerous to  change  its  religious  training. 

The  father  of  the  Infant  plaintiff  was  a  Roman  Catholic  and  the  mother  a  Pro- 
testant.  Before  the  marriage  they  made  a  verbal  agreement  that  the  boys  should 
be  brought  up  as  Roman  Catholics  and  the  girls  as  Protestants.  The  plaintiff, 
who  was  a  girl,  was  baptized  in  the  Church  of  England.  A  t  the  time  of  her  birth 
her  father  was  absent,  ill  of  oonsomption,  but  was  informed  by  letter  of  the 
mother's  intention  as  to  the  baptism.  He  replied,  saying  that  a  Roman  Catholic 
priest  would  call  on  the  mother.    This  was  not  done,  and  the  child  was  baptized 
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as  a  Protestant.  The  father  died  in  February,  1863,  when  the  child  was  about 
nine  months  old,  leaving  no  property  for  the  support  of  his  children.  A  few  days 
before  his  death  he  made  a  will  whereby  he  directed  that  his  cliildren  should  be 
brou{^ht  up  in  the  Roman  Catholic  faith,  and  appointed  his  brother,  who  was  a 
Koman  Catholic,  their  guardian.  After  his  deatli  the  plaintiff  was  allowed  by 
the  guardian  to  remain  with  her  mother  and  her  mother's  family,  and'  to  be 
brought  up  by  them  as  a  Protestant  till  she  was  nearly  nine  years  old.  The 
guardian  then  claimed  that  the  child  should  be  given  up  to  him,  and  after  long 
discussion  applied  for  a  writ  of  habecu  corpus  in  the  Court  of  Queen's  Bench. 
The  child  was  then  made  a  ward  of  the  Court  of  Chancery,  being  then  nearly 
eleven  years  old,  and  the  lords  justices,  having  seen  and 'conversed  with  her, 
were  of  opinion  that  she  had  not  imbibed  the  distinctive  prijiciples  of  the*Church 
of  England  to  such  an  extent  that  it  would  be  cruel  *or  dangerous  on  that  [623 
ground  alone  to  have  her  educated  in  the  Roman  Catholic  faith  : 

EM,  notwithstanding  (affirming  the  decision  of  Matins,  V.C.),  that  the  plaint- 
iff ought  to  be  allowed  to  remain  with  her  mother,  and  to  be  brought  up  in  the 
Protestant  religion. 

This,  was  an  appeal  from  an  order  of  Vice  Chancellor  Malius. 
The  plaintiff  Mary  Ellen  Andrews  was  the  infant  daughter  of 
Thomas  Andrews,  and  her  father  being  dead,  this  suit  was  in- 
stituted for  the  purpose  of  making  her  a  ward  of  court,  and  for 
the  appointment  of  a  guardian,  and  for  direction  as  to  her 
education. 

The  evidence  was  conflicting  on  several  points.  The  wit- 
nesses and  the  testamentary  guardian,  who  was  the  appellant  on 
the  present  occasion,  were  examined  viva  voce  before  the  lords 
justices,  and  the  result  of  the  evidence  was  as  follows  :  Thomas 
Andrews,  the  father  of  the  plaintiff,  was  a  chemist  and  druggist, 
and  was  a  Eoman  Catholic.  His  wife  Ellen  was  the  daughter 
of  Joseph  and  Mary  Fleetcrofk,  who  lived  at  Chester,  and  she 
and  her  family  were  members  of  the  Church  of  England.  After 
the  death  of  Thomas  Andrews  she  married  Mr,  Kelsey,  a 
butcher,  her  present  husband.  Mrs.  Kelsey  swore  that  on  the 
day  when  she  was  engaged  to  be  married  to  Thomas  Andrews 
she,  in  the  presence  of  her  mother,  had  a  conversation  with  him 
respecting  the  difference  of  religion  between  them ;  that  she 
said  to  him,  *'  If  there  is  any  family,  it  may  make  unpleasant- 
ness between  us  unless  there  is  some  arrangement  made,"  and 
that  he  replied  that  he  was  quite  willing  that  the  girls  should 
be  brought  up  as  Protestants  and  the  boys  as  Catholics,  and  that 
she  and  her  mother  cctnsented  to  this.  Her  mother,  Mrs.  Fleet- 
croft,  confirmed  her  evidence,  and  the^lords  justices  considered 
it  proved  that  Thomas  Andrews  did  promise  his  intended  wife 
before  their  marriage  that  he  would  allow  any  girls  they  might 
have  to  be  educated  as  Protestants.  On  the  other  hand,  the 
appellant  and  the  other  members  of  the  A\idrews  family  posi- 
tively swore  thatthey  never  heard  of  any  such  arrangement,  and, 
though  Mrs.  Kelsey  stated  that  she  had  had  conversations  with 
members  of  her  husband's  family  on  the  subject,  she  could  not 
remember  when  or  with  whom  those  conversations  o<;curred, 
6  Eng.  Rep.]  68 
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and  the  lords  justices  therefore  were  not  satisfied  that  the  ar- 
624]  rangement  that  bojs  should  be  brought  up  as  *Catho!ic8 
and  girls  as  Protestants  was  ever  communicated  by  Thomas 
Andrews  to  his  own  family. 

Thomas  Andrews  and  his  wife  were  married  in  the  Cathedral 
of  Chester  by  a  clergyman  of  the  Church  of  England,  on  the  7th 
of  March,  1854;  A  boy,  Francis  Xavier  Joseph  Andrews,  was 
afterwards  born,  and  had  always  been  brought  up  as  a  Catholic. 
In  the  early  part  of  the  year  1862  Thomas  Andrews  became 
seriously  ill  of  consumption,  and  went  to  reside  with  his  own 
mother  at  Liverpool.  His  boy  was  also  taken  care  of  by  his 
own  relations.  His  wife  went  to  reside  with  her  father  and 
mother  at  Chester,  where,  on  the  22d  of  May,  1862,  the  plaint- 
ift'was  born.  She  was  baptized  at  Christ  Church,  in  the  city 
of  Chester,  by  a  clergyman  of  the  Church  of  England.  There 
was  a  conflict  of  evidence  how  far  Thomas  Andrews  approved 
or  disapproved  the  child  being  baptized  as  a  Protestant.  Mrs. 
Kelsey  swore  that  she  wrote  a  letter  to  inform  him  that  she  was 
going  to  have  the  child  baptized,  and  mentioning  the  names  of 
the  sponsors,  who  were  known  to  him  to  be  Protestants,  and 
that  she  got  an  answer,  not  stating  any  objections  to  the  child 
being  baptized  as  a  Protestant,  but  saying  that  a  Catholic  pricj^t 
would  call  upon  her,  but  ho  priest  called.  •  The  witnesses  on 
the  other  side  stated  that  Thomas  Andrews  spoke  to  them  about 
getting  a  priest  to  baptize  the  child,  but  that  there  was  a  diffi- 
culty, because  a  priest  would  not  go  to  a  house  to  baptize  a  child 
unless  it  was  ill.  Some  time  afterwards,  namelj^  about  two 
months  after  the  baptism  of  the  child,  the  mother  went  from 
Chester  with  the  child  to  visit  the  father  at  Liverpool.  There 
was  some  doubt  as  to  what  took  place  between  the  father  and 
the  mother  about  the  baptism  of  the  child  when  they  met.  The 
witnesses  for  the  appellant  represented  that  a  Catholic  priest 
had  been  sent  for  to  baptize  the  child ;  that  he  did  not  do 
so  because  it  was  discovered  that  the  child  had  been  baptized 
already ;  and  that  the  father  was  very  much  surprised  and  an- 
noyed that  the  child  had  been  baptized.  On  the  other  hand, 
Mrs.  Kelsey  denied  that  there  was  any -unpleasantness  what- 
ever between  her  and  her  husband  on  the  subject  of  the  child 
being  baptized  a  Protestant. 

Upon  this  conflict  of  evidence,  the  lords  justices  considered  it 
probable  that  Thomas  Andrews,  who  at  this  time  was  very  ill  of 
625]  ^consumption,  may  have  been  really  desirous  that  the 
child  should,  if  possible,  be  baptized  as  a  Catholic,  and  may 
have  told  his  relations  so,  but  that,  at  the  same  time,  remember- 
ing the  promise  he  had  made  his  wife  that  she  should  be  allowed 
to  bring  up  her  daughters  us  Protestants,  he  did  not  dare  openly 
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to  express  his  feelings  to  her,  or  to  take  any  active  steps  to  pre- 
vent the  child  being  baptized  a  Protestant. 

In  December,  1862,  Thomas  Andrews  went  with  his  mother 
from  Liverpool  to  Manchester,  and  Mrs.  Kelsey  returned  with 
the  child  to  her  parents  at  Chester.' 

On  the  14th  of  February,  1863,  Thomas  Andrews  executed 
the  following  will : 

"  I,  Thomas  Andrews,  of  Manchester,  in  the  county  of  Lan- 
caster, chemist  and  druggist,  hereby  direct  that  my  children 
shall  be  baptized  and  brought  up  as  members  of  the  Roman 
Catholic  church,  and,  in  the  event  of  my  death,  I  hereby  appoint 
my  brother  Joseph  Andrews,  of  Manchester,  reporter,  the  guar- 
dian of  my  children  for  the  execution  of  this  my  request,  giving 
him  power,  should  he  see  fit,  to  appoint  any  other  person  being 
a  Roman  Catholic  as  guardian  to  my  children  to  act  in  case  of 
his  death,  or  upon  his  ceasing  voluntarily  to  discharge  the  duty, 
and  to  adopt  any  course  which  he  may  think  proper  for  carry- 
ing out  my  intentions." 

The  due  execution  of  the  will  was  proved  before  the  lords 
justices,  who  saw  no  reason  to  doubt  that  it  constituted  a  valid 
appointment  of  the  appellant  to  be  the  testamentary  guardian 
of  the  two  children  of  Thomas  Andrews. 

On  the  16th  of  February,  1863,  Thomas  Andrews  died.  Mrs. 
Kelsey  was  sent  for  from  Chester,  but  did  not  arrive  until  the 
day  after  her  husband's  death.  No  witness  expressly  stated  that 
the  will  was  given  to  Mrs.  Kelsey  to  read,  or  that  it  was  read 
to  her ;  but  Joseph  Andrews  swore  that  he  told  his  mother  to 
explain  it  to  her,  and  one  or  two  of  the  other  members  of  the 
Andrews  family  said  that  they  had  conversations  with  her  on 
the  subject.  On  the  other  hand,  Mrs.  Kelsey  denied  that  she 
was  ever  told  of  the  will,  or  that  her  husband  had  by  his  will 
directed  that  her  daughter  should  be  brought  up  as  a  Catholic, 
and  said  that  all  she  was  told  was  that  Joseph  was  to  assist  her 
and  her  children.  *0n  this  evidence  the  lords  justices  [626 
were  not  satisfied  that  Mrs.  Kelsey  had  notice  that  her  husband 
Thomas  Andrews  had  by  his  will  directed  that  the  plaintiff 
should  be  brought  up  as  a  Catholic  contrary  to  his  promise  to 
her  that  she  should  be  brought  up  as  a  Protestant. 

Thomas  Andrews  left  no  assets  behind  him  for  the  support 
of  his  wife  and  children.  From  the  time  of  his  death  the  boy 
Avas  supported  at  the  sole  expense  of  his  father's  relatives,  and 
principally  at  the  expense  of  the  appellant,  while  the  girl,  the 
plaintiff,  continued  to  live  with  her  mother  in  the  house  of  Mr. 
and  Mrs.  Fleetcroft.  About  three  years  after  the  death  of  her 
first  husband,  Mrs.  Kelsey  married  her  present  husband,  and 
went  to  live  with  him  in  Liverpool.     The  plaintiff,  however. 
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continued  to  live  with  her  grandfather  and  grandmother, 
Mr.  and  Mrs.  Fleetcroft,  and  was  solely  supported  by  them  and 
her  mother.  She  was  educated  as  a  Protestant,  and  attended 
a  small  school  kept  by  one  of  her  aunts.  The  appellant  saw 
her  occasionally,  but  until  about  the  end  of  March,  1871,  lie 
took  no  steps  whatever  to  assert  his  authority  as  guardian,  ami 
never  informed  either  Mr.  or  Mrs.  Fleetcroft,  or  Mrs.  Kelsey, 
of  his  intention  to  have  the  child  educated  as  a  Catholic. 

At  the  end  of  March,  or  begiiming  of  April,  1871,  the  ap- 
pellant required  Mrs.  Fleetcroft  to  deliver  the  plaintiff  to  him 
10  be  educated  as  a  Catholic.  This  was  refused,  and  a  corre- 
spondence thereupon  ensued  between  the  appellant  aYid  John 
F.  Fleetcroft,  an  uncle  of  the  plaintiff,  and  afterwards  between 
the  solicitors  on  each  side.  Ultimately,  on  the  3d  of  Septem- 
ber, 1871,  Mrs.  Fleetcroft,  under  the  threat  of  legal  proceedings, 
gave  up  the  plaintiff  to  the  appellant,  who  took  her  to  his  own 
mother  at  Liverpool,  where  she  remained  until  December,  1871, 
and  for  these  three  months  she  was  supported  by  the  Andrews 
family,  and  educated  as  a  Catholic.  Before  Christmas,  1871, 
6he  was  sent  back  to  her  grandmother,  Mrs.  Fleetcroft,  at 
Chester,  in  order  that  she  might  pay  her  a  short  visit.  It  ap- 
peared to  have  been  the  understanding  of  the  parties  at  the 
time  that  she  should  be  returned  in  a  fortnight  or  three  weeks  ; 
but  the  Fleetcrofts  showed  by  their  letters  that  they  were  un- 
willing to  part  with  the  plaintiff,  and  ultimately,  on  the  22d  ot' 
627]  January,  1872,  Mrs.  Kelsey  wrote  *a  letter  to  the  appel- 
lant positively  refusing  to  give  up  the  plaintiff.  Accordingly,  the 
appellant  applied  to  the  Court  of  Queen's  Bench  for  a  writ  of 
habeas  corpus  that  the  plaintiff  might  be  delivered  up  to  him, 
and  the  Court  of  Queen's  Bench  held,  though  with  reluctance, 
that  they  had  no  discretion  to  refuse  the  writ.  But  not  being 
satisfied  as  to  the  validity  of  the  testamentary  document  thej' 
directed  an  issue  to  try  its  validity,  and  suspended  the  writ  in 
the  meantime.     The  case  is  reported  (*). 

A  sum  of  £20  was  thereupon  invested  in  the  names  of  two 
trustees  in  trust  for  the  plaintiff,  and  the  present  bill  filed.  The 
plaintiff  then  moved  for  an  injunction  to  restrain  the  appellant 
Joseph  Andrews  from  interfering  with  the  custody-or  education 
of  the  child,  and  for  the  settlement  of  a  proper  scheme  for  her 
education,  and  for  the  appointment  of  a  guardian. 

The  vice  chancellor  granted  the  injunction,  and  from  this  de- 
cision Joseph  Andrews  appealed  (^. 

Q)  Law  Rep.,  8  Q.  6.,  153.  tlie  Court  of  Queen's  Bench,  continuued : 

O  1878.    Feb.  15.    Sir  R.  Maliks,  Now  with  regard  to  the  doctrine  of  the 

V.  C. ,  after  stating  the  result  of  the  evi-  court,  tliat  a  child,  a  ward  of  court,  must 

dence  and  referring  to  the  judgment  of  \^  brought  up  in  the  religion  of  its  fathei^ 
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♦Mr.   Charles  JRussellj  Q.C.,  and  Mr.  Hemming^  for  the  [628 
appellant :  The  ante-nuptial  agreement  relied  on  by  the  plaint- 

in  the  absence  of  anj  special  circum-  foanded  on  honor  and  jastice,  I  con- 
i^tances  to  the  contrary,  nobody  will  fess  I  am  unable  to  see  any  principle  on 
attempt  to  deny  that.  I  relieved  Mr.  which  this,  court  would  not  give  effect 
Hemming  from  any  difficulty  on  that  to  it.  Mr.  Hemming  calls  to  my  recol- 
subject.  It  is  a  rule  of  the  court  which  lection  tlie  Statute  of  Frauds,  vihich 
is  ofu^n  very  painfully  brought  into  ac-  says  undoubtedly  that  all  contracts  in 
tion.  But  still  it  is  so  absolute  that  I  consideration  of  marriage  which  are  not 
myself  on  many  occasions  have  been  signed  by  the  parties  to  be  bound 
obliged  to  warn  mothers  thatuhey  can-  thereby  are  void.  If  it  were  a  con- 
not  be  permitted  to  bring  up  their  child-  tract  with  regard  to  property  I  quite 
ren  in  any  other  religion  than  the  agree  with  him.  If  a  husband  were  to 
religion  of  their  father,  unless  there  bo  agree  to  settle  a  large  sum  of  money 
some  particular  circumstances  which  upon  his  wife,  and  the  contract  were 
justify  a  deviation.  only  verbal  and  by  word  of  mouth, 
What,  then,  are  the  circumstances  that  is  by  the  Statute  of  Frauds  ab- 
which  may  justify  a  deviation  in  the  solutely  void,  and  no  effect  could  be 
]  resent  case  f  Mr.  Hemming  has  gone  at  given  to  it  in  this  court ;  but  it  is  othcr- 
L'reat  length  into  the  decision  of  Lord  wise  in  such  a  matter  as  this,  which  is 
Hntherly,  which  was  Celled  upon  by  not  a  matter  of  property  but  a  matter 
Mr.  Glasse.     The  case  of  Hill  v.  ffUl  of  feeling. 

(10  W.  R.,  400)  was  largely  com-  In  the  case  to  which  I  have  referred 
inented  on  by  both  ^ides.  In  that  case  Lord  Hatherly  goes  at  great  length 
it  was  alleged,  but  not  pruved  to  the  into  the  evidence  to  show  that  there 
satisfaction  of  Lord  Hatherly,  that  there  was  no  conclusive  proof  that  there  was 
was  an  arrangement  before  the  marriage  such  an  arrangement.  This,  to  my 
t  liat  the  boys  should  be  brought  up  as  mind,  is  evidence  that  if  he  had  come 
Koman  Catholics  and  the  girls  as  Pro-  to  the  conclusion  that  there  was  such 
tcHtants,  the  father  being  a  Roman  an  arrangement  he  would  have  attached 
C'atholic  and  the  mother  a  Protestant,  importance  to  it;  not,  indeed,  on  the 
But  Lord  Hatherly  did  not  say  that  if  question  whether  there  was  an  ab- 
it  had  been  proved  he  should  have  juration  of  all  duties  to  the  thild. 
thought  it  an  unimportant  fact.  Mr.  because  in  a  Protestant  country  like 
Ilemming  argued  that  it  is  an  inflexible  this  I  think  we  are  bound  to  assume 
rule  of  this  court  that  a  father  cannot  that  a  child  is  at  least  as  likely  to 
rnnounce  the  duty  he  owes  to  his  child,  be  well  brought  up  in  the  Protestant 
No  doubt  there  may  be  some  duties  so  religion  as  it  could  possibly  be  in 
absolute  on  a  parei^  that  ho  is  not  at  the  Roman  Catholic  religion.  There- 
liberty  '  to  renouiice  them.  But  with  fore  I  cannot  see  that  there  is  any  ab- 
regard  to  this  particular  question,  if  a  juration  whatever  of  the  duty  of  a 
Roman  Catholic  thinks  fit  to  marry  a  parent  in  agreeing  that,  instead  of  bein^: 
Protestant  surely  there  are  some  duties  brought  up  in  that  particular  form  of 
towards  the  mother  as  well  as  to  him-  Christianity  to  which  he  himself  be* 
self,  and  in  the  question  whether  they  longs,  the  child,  should,  in  deference  to 
shall  be  brought  up  as  Christians  or  the  feelings  of  the  mother,  be  brought 
not  that  duty  is  imperative.  Because  up  in  her  particular  form  of  the  Chris- 
if  a  Christian  father  were  to  undertake  tian  religion.  Therefore  I  entirely 
that  his  children  should  not  be  brought  agree  with  what  I  take  to  be  Lord 
upas  Christians  that  would  be  a  matter  Hatherly's  opinion,  that  if  such  an 
of  the  highest  possible  consideration  ;  agreement  as  that  is  established  it  is 
but  che  question  whether  they  should  one  to  which  this  court  would  feel 
be  brought  up  as  Roman  Catholic  every  inclination  to  give  effect.  But 
Christians  or  as  Protestant  Christians  coming  to  the  conclusion  as  he  did 
is  a  comparatively  subordinate  ques<  in  that  case,  that  such  an  agreement 
tion,  and  surely  it  is  a  question  on  was  not  proved,  he  proceeds  to  look 
which  the  feelings  of  the  mother  as  at  the  conduct  of  the  husband,  and 
well  as  the  feelings  of  the  father  are  to  from  the  conduct  of  the  husband 
be  consulted ;  and  if  they  enter  into  an  ■  (who  died  when  the  child  was  a  little 
arrangement   of    that  kind    which  is  under  seven  years  of  age),  having  al- 


542  CHANCERY  APPEALS.  [I  K. 

1873  Andrews  v.  Salt.  LJJ. 

iff  is  not  proved,  and  if  it  really  was  made  it  was  not  binding  at 
629]  law.     In  *the  first  place,  it  was  not  in  writing,  and  is 

lowed  the  mother  to  have  the  control  of  been  said  as  to  the  case  of  Stourton  v. 
the  education  of  the  children  and  to  Stourton  (8  D.  M.  &  G.,  760).  Mr. 
bring  them  up  in  her  own  form  of  Hemming  said  that  the  sabaeqaent  de- 
religion,  namely,  the  Protestant  form,  cision  of  the  present  lords  justices  in 
he  thought  that  he  had  thereby  to  Hawkaworih  v.  Hawksworth  (Law  Rep., 
that  extent  renounced  the  authority  of  6  Ch.,  539)  did  not  expressly  overrule 
a  father.  Therefore  when  those  who  that  case,  but  qiuisi  overruled  it.  Now 
claimed  through  him  endeavored  to  I  confess  I  do  not  understand  what 
interfere.  Lord  Hatherly  came  to  the  quasi  oi^erruling  a  decision  means, 
conclusion  (and  I  most  entirely  agree  However,  when  I  find  two  such  emi- 
with  his  judgment)  that  it  was  not  a  nent  judges  aa  the  Lord  Justice 
case  in  which  he  could  allow  the  pater-  Knight  Bruce  and  the  Lord  J  ustice 
nal  relatives^  to  interfere  with  the  mo-  Turner  agreeing  on  such  a  matter,  I 
ther  in  bringing  up  the  child  as  a  confess  I  should  look  with  the  very 
Protestant,  the  father  having  himself  greatest  hesitation  at  a  subsequent  de- 
allowed  the  child  to  be  brought  up  by  cision  which  is  said  to  overrule  them ; 
the  mother  until  she  was  nearly  seven  and  unless  I  was  perfectly  satisfied  in 
years  of  age.  my  own  judgment  that  it  was  the  in- 

Now  in  this  case  it  is  proved  to  my  tention  of  the  court  by  that  subsequent 

satisfaction  that  there  was  an  arrange-  decision  to  overrule   them,  I    should 

ment    before  the    marriage  that    the  follow  the  decision  of  those  two  lords 

female   children    (if   any)    should    be  justices. 

brought  up  as  Protestants.    In  pursu-        Now  what  was  the  case  to  which 

ance  of  that  I  find  that  there  is  not  that  applied?    It  was  a  weaker  case 

only  an  agreement  by  the  father  but  than  this,  for  it  related  to  the  education 

that  that  agreement  is  acted  on  by  his  of  a  child  who  was  the  son  of  a  Roman 

allowing  the  child  to  be  taken  to  a  Pro-  Catholic  and  a  member   of    a   noble 

testant  church,  and   baptized  in  that  family.    In  that  case  the  father  of  the 

church,  which  is  a  formal  admission  into  child,  Mr.  Stourton    (the    father   and 

the  Protestant  church.  '  mother  beiug  both  Roman  Catholics) 

It  was  suggested  by  Mr.  Hemming  died  a  Roman    Catholic,  and   at    his 

that  this  took  place  while  the  father  death  the  mother  was  a  Roman  Catho- 

was  absent,  but  I  consider  it  sufiiciently  lie.    She  afterwards  chaoged  her  reli- 

proved  that  it  was  done  with  the  father's  gion  and  became  a  Protestant.    The 

approbation,  and  that  he  selected  the  Stourton  family,  with  full,  knowledge 

sponsors.    If  the  father  himself  were  of  that,  allowed  the  boys,  whose  educa 

applying  on  this  occasion  I  should  hold  tion  was  in  question  in  the  cause,  to 

that  after  that  it  was  too  lat^for  him  remain  with  the 'mother.      The  note 

to  interfere  with  the  education  of  the  states  that  the  child  was  bom  in  1847*. 

child.  that  Mrs.  Stourton,  after  her  husband's 

Then,    assuming    that    Joseph    An-  death,  as  it  appeared  from  the  evidence 

drews,  the  paternal  uncle,  was  duly  not  later  than  1852,  became  a  member 

appointed  guardian,  what  has  been  his  of  the  Church  of  England  —  that  is, 

conduct  ?     He  allowed  the    child    to  when  the  child  was  five  years  of  Ege. 

enter  her  tenth  year  before  he  took  any  She  then  retained  the  custody  of  the 

proceedings.    For  I  •can  pay  no  atten-  child  until  he  was  nine  years  of  age. 

tion  to  the  correspondence  in  1871,  as  it  Here  the  child  is  ten  years  and  up- 

was  not  followed  by  action.    I  cannot  wards.    Then,  for  the  first  time,  the 

consider  that  he  did  anything  to  assert  paternal  relatives  interfered  and  sought 

his  right  until  he  applied  for  the  writ  to  have  the   custody  of  the  child  in 

of  JiaJbeas  eorp^xs  to  Mr.  Baron  Pigott  on  order  that  it  might  be  brought  up  as  a 

the  12th  of  June,  1872.     It  is  true  that  Roman  Catholic.      But  in  the  mean- 

the  child,  previously  to  that,  went  on  time  the  mother,  having  become  a  Pro- 

a  visit  to  her  guardian,  but  she  re-  testant  when  the  child  was  five  years  of 

turned  in  pursuance  of  an  arrangement,  age.  which  is,  I   think,  the    earliest 

and  nothing  was  done  until  the  writ  period  at  which  you  would  consider  a 

was  taken  out.     The  child  was  then  child  would  receive  any  religious  im- 

more  than  ten  years  old.     Much  has  pression,  continued  to  educate  it,  and  I 
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therefore  void  under  the  Statute  of  Frauds.     But  a  more  import- 
ant consideration  is,  that  a  father  has  no  power  to  fetter  himself 

sappoee  zealouslj  educated  it,  in  the  accordinp^ly,  and  that  also  of  my  learned 

Protestant      religion.      Lord     Justice  brother,  that  we  should  have  an  inter- 

.^auiea  seems  to  imply  that  she  was  view  with  the  lad."    The  Lord  Justice 

a    proselytizing?  mother.     I  confess  I  James  in  a  subsequent  case  seems  to 

am  unable  to  see  on  what  ground  he  have  thought  that  improper.    1  confess 

does  so.    It  is  a  strong  term.    I  do  I  am  unable  to  concur  in  that  opinion. 
uot  see  any    evidence   that    she  was        I  am  happy  to  find  the  Vice  Chan- 

a  proselytizing  mother.      She  was  a  cellor  Wickens  also,  with  re^rd  to  the 

mother  who,  1  suppose  from  conscien-  infant  in  the   other    case    of  Hawks- 

tious  conviction,  iiad  left  the  Roman  loarth  v.  Hawksicvrth  (Law  Hep.,({Ch., 

Catholic  church  and    had    become    a  539),  took  the  same  course,  although 

Protestant,   when  the  child  was  five  from  the  very  tender  age  of  the  child 

years  of  age,  and  l^ing,  as  most  con-  in  that  case  he  did  not  consider  that 

Terta  are,  very  earnest,  I  daresay  she  an    important    thing ;    and    no    doubt 

most  earnestly  and  zealously  educated  there  is  a  great  diflerence  in  children, 

her  child  as  a  rrotestant,  for  he  appears  as  there  is  in  men  and  woman.    One 

to  have  l>een  very  well  informed  of  the  child  of  nine  years  of  age  may  be  very 

principles  of  the    Protestant    church  superior  to  another  of  the  same  age, 

when  he  came  before  the  lords  justices  and  there  may  have  been  no  doubt  a 

at  the  age  of  nine  years.  great  difierence  between  young  Stour- 

Now  what  are  the  principles  on  which  ton  at  the  age  of  nine  and  young  Hawks* 

the  lords  justices  proceeded  there?    I  worth  (a  female  child  in  that  case)  at 

confess  to  my  mind  they  are  general,  the    age  of    eight  and  a  half  years, 

broad.intelligible  principles,upon  which  Therefore    Vice    Chancellor    Wickens 

I   always  myself  endeavor  to  act,  and  said,  what  might  be  expected,  that  he 

upon  which  I  shall  endeavor  to  act  in  did  not  attach  much  importance  to  the 

the  present  case.     The   Lord  Justice  interview,  but  the  interview  he  had. 
Knight  Bruce  says,  *' In  myjudgm^t.        Then    the    lord    justice    continues: 

1  repeat,  there  has  been  a  failure  in  **  He  was  brought  to  us  in  consequence 

duty  to  the  late  Mr.  Stourton."    That  on  the  28th  of  February,  and  conversed 

is,  a  failure  in  duty  to  the  late  father  with 'us.     Certainly,  1  had  thought  't 

in  not  at  an  earlier  period  interfering  not  unlikely  that  we  should  find  him. 

about  this  child.    As  soon  as  the  mother  in  collegiate  phrase,  'crammed'  for  the 

became  a  Protestant  that  was  the  time  occasion  ;  bi^t  I  cannot  say  that  I  had 

f6r  them  to  interfere ;  at  ail  events,  anticipated  such  answers  as  he  gave  to 

when  the  child  attained  seven  years  of  some  questions  that  we  asked  him,  or 

age.    But  they  allowed  the  matter  to  was  prepared  for  some  of  the  obser- 

rest  until  he  was  nine.    Then  the  lord  vations  that  he  made,  not  exhibiting 

justice  says:  "Application  might,  of  (to  us  at'  least)  any  marked  idiosyn- 

course,  have  been  made  to  this  court  cracy.     He  seemed  to  be,  in  point  of 

as  to  the  child  before  his  mind  had  be-  intelligence,  rather  above  than  below 

come  religiously  influenced  and  biassed,  mediocrity,  and  to  have  received  (what 

in  which  case  I  am  persuaded  that  his  indeed  in  the  circumstances  was  to  he 

education  in  the  doctrines  of  the  church  expected)  more  minute  and  close  in- 

of  his  father  would  have  been  ordered,  struction  as  a  Protestant,  upon  some 

and  so  far  as  possible  secured.     Ought  at  least  of  the  main  points  of  difierence 

the  same  thing  to  be,  or  can  it  be  done  between  the  Church  of  England   and 

now?.  At  the  close  of  the  argument  I  that  of  Rome,  than  is  usual  in  England 

was  unable  to  consider  it  otherwise  than  with  boys  of  his  age."    Then  he  says  : 

very  po^ible  that  notwithstanding  the  .'*  Upon    such    consideration  I  am  of 

early  age  of  this  boy  his  mother,  a  con-  opinion" —  now  these  are  the    things 

vert,  might  so  effectually  have  availed  that  are  not  to  be  overlooked  —  "  that 

herself  of  the  full  opportunity  afforded  the  child's  tranquility  and  health,  his 

by  the  paternal  relatives  as  to  have  made  temporal  happiness,  and,  if  that  can 

religious  impressions  on  his  mind  td  a  exist  apart  from  spiritual  welfare,  his 

depth  and  an  extent  rendering  danger-  spiritual  welfare  also,  are  too  likely  now 

ous  and  improper  any  attempt  at  import-  to  suffer  importantly  from  an  endeavor 

ant  changes  in  them.    It  was  my  opinion  at  effacing  his  Protestant  impressions. 


J« 
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630]  by  an  agreement  to  exercise  *right8  which  are  not  given 
liim  for  bis  own  benefit,  but  for  the  benefit  of  his  children,  in  a 

not  to  refider  any  sacli  attempt  ansafe  Hai^csvxnih  (Law  Rep.,  6  Ch.,  539> 
and  improper."  That  case  is  plainly  distinguitihable 
Then  Lord  Jastioe  Turner,  taking  from  the  present.  There  the  father 
the  same  view,  says  this :  "  The  prin-  died  intestate.  It  was  the  ca^e  of  a 
ciples  by  which  this  court  is  governed  ie'^^Xe  child  brought  up  with  the 
in  case  of  this  nature,  where  there  are  mother,  well  educated,  as  Vice  Chan- 
no  testamentary  guardians,  are  not,  as  cellor  Wickens,  who  saw  them  both, 
I  npprehend,  open  to  any  serious  doubt,  stated :  but  the  father  had  done  nothing 
A\nien  infants  become  wards  of  the  court  from  which  you  could  infer  any  ac- 
the  first  and  paramount  duty  of  the  quiescence  on  his  part  that  the  child 
court  unquestionably  is  to  consult  the  should  be  brought  up  a  Protestant.  It 
well  being  of  the  infants  and  in  dis-  was  therefore  a  case  for  the  applica- 
charging  that  duty  the  court  recognizes  tion  of  the  general  rule  of  the  court, 
no  relijrious  distinctions.  If,  consis-  that  as  the  father  was  a  Roman  Catholic 
tently  with  the  due  discharge  of  that  the  child  must  be  brought  up  in  the 
duty,  the  wishes  of  the  father  can  be  at-  same  faith.  The  child  was  only  ei^ht 
tended  to,  the  court  having  regard,  as  and  a  half  years  old.  I  am  happy  to 
I  apprehend,  to  the  power  with  which  find  that  it  did  not  involve  the  removal 
the  law  of  the  country  has  entrusted  of  the  child  from  the  care  of  the  mother, 
the  father  of  appointing  guardians  for  because  if  that  had  been  necessaty,  I 
his  children,  and  thereby  directing  and  think  it  would  have  been  a  very  strong 
regulating  tneir  future  amrso  of  life,  deciaion  indeed,  and  I  confess  my  own 
]'nys  attention  to  those  wishes;  but  if  individual  opinion  would  much  more 
the  wishes  of  the  father  cannot  be  car-  go  with  the  decision  of  Stourton  v. 
riL'd  into  effect  without  sacrificing  what  Stourton  (8  D.  M.  &  G ,  760)  than  with 
ilie  court,  acting  without  bias,  judges  that  of  Hawkmcorth  v.  JJatckatfiorth 
to  be  foi-  the  well-being  of  the  children,  (Law  Rep.,  6  Ch.,  539),  which  always  ap- 
thoso  wishes  cannot  be  attended  to.  peared. to  me  to  be  a  case  in  which  the 
Where,  therefore,  as  in  the  present  court  might  very  well  have  arrived  at 
case,  the  father  has  died  without  hav-  a  different  conclusion.  I  am  perfectly 
ing  expressed  his  intention  as  to  the  satisfied  that  if  it  had  Qome  before  me. 
education  of  his  children,  and  appli-  as  vice  chancellor,  originally,  I  should 
cation  is  immediately  or  promptly  made  have  come  to  a  different  conclusion, 
to  this  court  for  its  interference,  I  take  However,  this  case,  in  my  opinion, 
it  to  be  very  much  of  course  that  the  is  taken  entirely  out  of  the  authority 
dren  should  be  brought  up  in  the  of  Hawkstoorth  v.  JIawksioorth  (Law 
h  which  the  father  has  professed,  the  Rep.,  6  Ch.,  539),  first,  by  the  circum- 
court  presun^ing  that  such  would  be  the  stance  of  the  father  agreeing  that  the 
wish  of  tlie  father ;  but  wliere.  as  in  the  child  should  be  brought  up  as  a  Pro- 
present  case  also,  tlie  application  to  this  testant,  and,  secondly  and  conclusively, 
court  has  been  delayed  and  the  chil-  in  my  opinion,  by  the  fact  of  his 
dren  have  been  suffered  to  receive  reli-  having  authorized  its  admission  into 
^ous  impressions  different  from  those  the  Protestant  Church  by  being  bap- 
which  the  father  entertained,  other  and  tized  in  that  church,  and,  thirdly,  by 
far  more  serious  considerations  present  the  greater  age  of  the  child  here,  who  is 
themselves:  the  wishes  of  the  father  more  than  ten  years  of  age.  All  these 
may  be  in  conflict  with  the  well-being  circumstances  seem  to  concur  in  show- 
and  eveA  with  the  safety  of  the  chil-  ing  that,  being  bound,  as  I  am  in  all 
dren — and  in  order  to  ascertain  whether  other  such  cases,  to  look  at  the  well- 
this  is  the  case  or  not,  it  becomes  ne-  being  of  the  ward,  I  could  not  do  any- 
cessary  to  see  what  is  the  extent  of  the  thing  less  calculated  to  promote  the 
impression  which  has  been  made  uiK>n  well  being  of  the  child,  now  close  upon 
the  minds  of  the  children,  and  to  con-  eleven  years  of  age,  than  to  take  her 
sider  what  may  be  the  danger  of  dis-  from  her  present  guardians.  Up  to  the 
turhing  that  impression."  pVesent  moment  the  plaintiff  has  re- 
No  other  case  has  occurred  since  that  mained  with  her  maternal  relatives, 
case  to  which  I  think  it  necessary  to  and  for  me  to  allow  this  child^  to  be 
refer  except  that   of  Hawkmcorth    v.  handed  over  under  the  writ^  and  to  be 
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way  which,  in  his  own  judgment,  he  considers  injurious  to  them. 
He  is  bound  to  educate  his  children  *in  the  way  which  [631 
lie  conscientiously  thinks  the  best  for  them.  It  is  against 
public  policy  that  a  father  should  bind  himself  lo  relin- 
*qui3h  the  control  over  his  children's  education :  In  rcr632 
Mvadcs  (') ;  Vansiliarl  v.  VansUlart  (*) ;  Hope  v.  Hope  (*).  U nless 
the  fether  *acts  upoU  the  agreement  in  his  lifetime,  and  [633 
sliows  his  desire  that  the  children  should  be  educated  in  a  faith 
different  to  his  own,  the  father's  religion  must  prevail:  Davis 
V.  Davis  (*) ;  In  re  Curtis  (*) ;  Talbot  v.  Earl  of  Shrewsbury  (•). 
In  the  present  case  the  father  never  did  any  act  in  his  lifetime 
to  show  his  desire  that  his  daughter  should  be  brought  up  a 
Protestant.  On  the  contrary,  the  fair  result  of  the  evidence  is 
that  she  was  baptized,  in  a  Trotestant  church  contrary  to  his 
wish;  and  by  his  will,  the  validity  of  which  is  now  fully  esta- 
blished, he  declared  his  desire  that  all  his  children  should  be 
brought  up  Koraau  Catholics.  The  effect  of  the  will,  if  not  the 
actual  contents  of  the  will,  was  well  known  to  the  infant's 
mother.  The  non-interference  o^  .the  guardian  can  make  no 
difference ;  he  considered  the  child  too  young  to  be  instructed 
in  the  distinctive  doctrines  of  the  Roman  Catholic  faith;  at  all 
events,  he  could  not  by  his  laches  affect  the  rights  of  the  father. 
It  is  intelligible  that  a  father,  who  has  both  the  right  of  decid- 
ing on  the  religious  education  of  his  children  and  the  duty  of 

taken  to  a  Roman  Catholic  convent,  to  the  child  away?    It  might  be  difficult 

be  brought    up '  away  from   those  to  perhaps  to  prevent,  the  father   from 

-whom  she  has  become  endeared,  wlio  having  the  custody  of  his  chUd,  but  if 

are  also  the  objects  of  her   affection,  this  court  had  the  control  of  her,  if  she 

would  be,  in  ray  opinion,  ad  the  Queen's  were  a  ward  of  this  court,  I  am  per- 

Bench  has  already  said,  so  harsh,  and.  fectly  satisfied,  unTier   those    circum- 

in  my  opinion,  so  unjustifiable  a  step,  stances,    the    court    would    not   have 

that  I  am  very  happy  indeed  to  find  allowed  him  to  interfere.    I  may  also 

the  Court  of  Queen  s  Bench  took  the  remark  that  if  the  child  had  been  a 

view  they  did,  although  they  considered  ward -on  the  12th  of  June,  1873,   it 

they  had  no  discretion  to  exercise  in  would  probably  never  have  entered  the 

the  matter.    This  is  a  case  of  a  ward  of  mind  o^  the  paternal  uncle  to.  have 

this  court  where  the  judge  having  the  applied  to  the  Common  Law  Court  for 

management* of  the  ward  has  a.discre-  the  writ  of  hjCbbeaa  carpus.     The  inter- 

tion,  and  in  the  exercise  of  that  discre-  f  erence  of  this  court  would  have  been 

tion  I  think  I  should  exercise  it  most  a  pure  matter  of  coarse.    She  was  not 

unwisely  if  I  were  to  allow  the  educa-  a  ward  then,  but  she  is  a  ward  now. 

tion  and  custody  of  this  child  to  be  in  She  has  been  brought  under  the  pro- 

any  way  interfered  with  by  the  'atemal  tection  of  this  court,  and  I  aorree  to  the 

uncte,  assuming  him  to  be  the  pruardian,  motion  that  has  been   made  in    hex 

which  of  course  I  must  regard  ua  doubt-  behalf, 

ful.     Suppose  the  father,  inst(»ad  of  (')  Ir.  L.  Rep.  5  Eq.,  98. 

having  died  on  the  16th  of  Februarv.  (')  2  De  G.  &  J.,  249. 

1863,  had  separated  himself  from  his  (')8  D.  M.  &  G.,  731. 

wife,  could  he,  after  having  allowed  (*)  10  W.  R.,  245. 

her  to  have  the  custody  of  the  child  (*)  7  W.  R.,  474. 

and  to  educate  it  as  a  Protestant,  have  (•)  4  My.  &  Cr.,  672. 
been  permitted  to  come  back  and  take 

6  Kno.  Rep.]  G9 
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acting  OQ  the  decision,  may  be  said  to  abdicate  his  right  by  con- 
634]  duct;  but  *the  guardian  is  a  mere  trustee  with  the  duty 
imposed  on  him  of  giving  effect  to  the  father's  wishes  as  to  the 
education  of  the  child.  A  mere  duty  like  this  cannot  be  abdi- 
cated by  negligence.  The  only  effect  of  negligence  would  be, 
that  the  court  would  substitute  another  guardian  to  perform  the 
duty  which  the  testamentary  guardian  had  neglected. 

With  respect  to  the  supposed  danger  to  the  child  in  changing 
the  course  of  her  instruction,  she  was  only  nine  years  old  when 
the  guardian  interfered,,  and  she  ought  at  once  to  have  been 
given  up  to  him.  The  doctrine  of  Stourton  v.  Slourton  Q)  is  a 
very  dangerous  one,  and  will  not  be  extended  by  the  court  It 
offers  too  great  temptation  to  mothers  to  take  an  unfair  advan- 
tage, and  to  attempt  to  proselytize  their  children  at  an  early 
age.  It  was  not  followed  in  Hawksworlh  v.  Haiolisworth  (*),  nor 
in  In  re  Newbury  ('). 

Mr.  Glasse,  Q.C.,  and  Mr.  i/iec,  for  the  plaintiff:  A  father  may 
abandon  his  ri^ht  of  controlling  the  education  of  his  children. 
If  he  permits  them  to  bo  brought  up  by  persons  or  in  a  manner 
beyond  his  own  control  until  a  change  would  be  injurious  to 
their  comfort  or  interests,  he  will  not  be  allowed  then  to  re- 
move them  from  the  persons  who  have  had  the  care  of  them,  or 
change  their  course  of  education :  Lyons  v.  Blenkin  (*) ;  Colston 
V.  3iorris  (*).  It  is  of  no  importance  whether  the  antenuptial 
contract  could  be  enforced  as  a  legal  contract  or  not;  it  is,  at 
all  events,  a  point  to  be  considered  in  estimating  the  conduct 
of  the  father,  and  explains  why  he  did  not  interfere  before  his 
death  with  the  baptism  and  custody  of  the  child.  It  also  explains 
the  conduct  of  4he  guardian  in  not  at  once  claiming  the  custody 
of  the  child.  The  real  question  is  the  happiness  and  interest 
of  the  child :  Austin  v.  AusUn  (®).  In  the  case  of  In  re  Meades  (') 
the  father  was  alive,  and  jihe  infants  were  not  wards  of  court, 
and  the  court  consequently  had  not  the  same  discretion  as  it 
has  here.  The  court  treats  the  office  of  a  guardian  as  a  mere 
635]  trust :  Duke  of  *Beaufort  v.  Beriy  ('),  and  will-  direct  and 
control  his  conduct,  like  that  of  any  other  trustee  (•).  These 
considerations  are  independent  of  the  question  of  religious  train- 
ing. But  the  case  is  much  stronger  when  the  only  plea  for  re- 
moving the  child  is  to  change  the  faith  in  which  she  has  been 

(*)  8  D.  M.  &  G.,  760.  (•)Tbe    plaintiflTs  ooansel    also   re 

{')  Law  Rep.,  6  Ch.,  530.  ferred  to  the  claase  in  the  12  Car.  2. 

(*)  Ibid.,  1  Ch.,  2G3.  c.  24,  s.  8,  which  incapacitates  a  Popish 

{*)  Jac.  245.  recusant  from  being  appointed  a  testa- 

(*)  Ibid.,  257,  n.  inentaiy  gaardian,  and  which  is  not 

(•)  34  Beav.,  257.  repealed    by  the  10  Geo.  4.  c  7,  or 

C)  It.  L.  Rep.,  5  Eq.,  98.  the  26  &  27  Vict.  c.   125;  but  they  did 

(•)  1  P.  Wms.,  703.  not  rely  upon  that  poaut  in  their  argu 

ment 
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brought  up.  That  is  no  eround  for  removing  a  young  child  from 
lier  mother :  Hill  v.  Hiu{^).  The  plaintiff  is  quite  of  an  age  to 
render  it  dangerous  to  uproot  the  religious  impressions  which 
she  has  already  received  :  Slourton  v.  Siourton  (^) ;  la  re  Browne  ('). 

Mr.  Hemming^  in  reply. 

May  6.  Sir  G.  Mellisu,  L.J.,  delivered  the  judgment  of 
the  court  as  follows :  This  is  an  appeal  by  the  defendant,  Joseph 
Francis  Andrews,  from  au  order  of  Vice  Chancellor  Malins, 
whereby  he  ordered  tliat  the  defendant,  Joseph  Andrews, 
should  be  restrained  until  further  order  from  interfering  with 
the  custody  or  education  of  the  plaintiff,  and  that  a  proper 
person  or  persons  be  appointed  to  act  as  guardian  or  guardians 
of  the  said  infant  during  her  minority  or  until  further  .order, 
and  to  settle  a  scheme  for  her  maintenance,  education,  and 
bringing  up,  and  that  the  costs  of  the  motion  be  costs  in  the 
cause.  The  practical  question  to  be  decided  is,  whether  the 
infant  plaintiff,  Mary  Eillen  Andrews,  a  girl  now  nearly  eleven 
years  old,  ought  to  be  removed  from  the  custody  of  her  grand- 
mother, Mrs.  Fleetcroft,  where  she  is  being  educated  as  a  mem- 
ber of  the  Church  of  England,  to  the  custody  of  the  testament- 
ary guardian  appointed  by  her  father,  to  be  educated  as  a 
Roman  Catholic.  The  onl^  evidence  before  the  vice  chancellor 
was  a  single  affidavit  filed  in  support  of  the  motion,  but  before 
us  the  witnesses  on  both  sides  were  examined  viva  voce^  and  we 
also  had  an  interview  with  the  plaintiff  *herself;  and  it  [636 
is  necessary  we  should  state  the  conclusions  we  have  come  to 
on  several  disputed  questioYis  of  fact  which  were  raised  before 
ns.  We  majr  state  that  although  there  were  several  contradic- 
tions between  the  evidence  given  by  the  witnesses  on  each  side, 
we  think  they  may  be  accounted  for  by  forgetfulness  and  b\'^ 
the  natural  bias  of  the  witnesses  in  favor  of  their  own  side,  and 
thatwedo  notsuspect  an^of  the  witnesses  of  intending  wilfully  to 
deceive  us.  [His  lords»iip  then  stated  the  effect  of  the  evidence 
as  given  above,  and  continued :]  We  have  not  thought  it  neces- 
sary to  state  the  letters  uf  the  parties  at  length,  but  they  very 
plainly  prove  that,  while  the  appellant  and  his  family  were 
from  reliffious  motives  conscientiously  desirous  that  the  plaint- 
iff should  be  educated  as  a  Catholic,  the  Fleetcrofts,  on  the 
other  hand,  were  principuUy  influenced  by  a  strong  affection  for 
the  plaintiff  herself,  and  by  what  they  believed  would  be  for  her 
happiness,  and  were  comparatively  indifferent  to  the  religious 
question.  Subsequently  to  February,  1872,  the  case  has  been 
in  the  hands  of  the  lawyers.  The  Court  of  Queen's  Bench 
have  held  at  law  that  they  are  bound  to  order  the  plaintiff  to 
be  given  up  to  the  appellant  as  the  testamentary  guardian  ap- 

C)  10  W.  R. .  400.  O  8  D.  M.  &  G.,  760.  fO  8  Ir.  Ch.  Rep.,  172 
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pointed  by  the  father,  if  the  will  is  duly  proved.  In  conse- 
quence of  this  decision  this  bill  has  been  filed,  and  the  vice 
chancellor  has  held  that  there  are  sufficient  reasons  to  induce 
this  court  to  restrain  the  appellant  from  enforcing  his  legal 
right  to  the  custody  of  the  plaintiff,  and  we  have  to  say  whether 
we  atjree  with  this  decision. 

The  first  question  we  shall  consider  is,  what  is  the  legal  effect 
of  an  agreemeut  made  before  marriage  between  a  husband  and 
wife  of  different  religious  persuasions  that  boys  should  be  edu- 
cated in  the  religion  of  the  father,  and  girls  in  the  religion  of 
tliQ  mother  ?  We  are  of  opinion  that  such  an  agreement  is  not 
binding  as  a  legal  contract.  No  damages  can  be  recovered  for 
a  breach  of  it  in  a  court  of  law,  and  it  cannot  be  enforced  by  a 
suit  for  specific  performance  in  equity.  We  think  that  a  father 
cannot  bind  himself  conclusively  by  contract  to  exercise,  in  all 
events,  in  a  particular  way,  rights  which  the. law  gives  him  ftr 
the  benefit  of  his  children,  and  not  for  his  own.  We  entirely 
iig'ree  with  the  decision  of  the  lord  chancellor  of  Ireland  {In  re 
637]  Meades  (*) ),  in  which  he  held  *that  thd  court  could  not 
during  the  lifetime  of  a  father  compel  him  out  of  his  own  funds 
to  educate  a  child  in  a  difterent  religion  from  his  own.  So^  also, 
if  after  the  father's  death  it  appeared  to  the  court  that  it  w^s 
most  for  the  benefit  of  a  child  to  be  educated  in  the  religion  of 
his  father,  we  think  that  the  court  would  not  abstain  from  order- 
ing him  to  be  so  educated  because  the  father  had  agreed  with 
the  mother  that  the  child  should  be  educated  in  her  religion. 
On  the  other  hand,  if,  after  the  death  of  the  father,  circumstan- 
ces happen  which,  in  the  opinion  of  the  court,  m^ke  it  for  the 
benefit  of  a  child  to  be  educated  in  the  religion  of  the  mother, 
and  the  question  arises  whether  the  father  had  so  acted  that  he 
ou^ht  to  be  held  in  this  court  to  have  waived  or  abandoned  his 
riglit  to  have  his  child  educated  in  his  own  religion,  the  fact  that 
the  father  before  marriage  promised  the  mother  that  girls,  the 
issue  of  the  niarringe,  should  be  educated  in  her  religion,  is  a 
circumstance  to  which  in  our  opinion  weight,  and  perhaps  great 
weight,  ought  to  he  attached.  This  appears  to  have  been  the 
opinion  of  Lord  Ilatherley,  from  what  ho  said  on  the  subject  in 
Hill  V.  Hill  Q,  though  in  that  case  he  did  not  think  that  the  fact 
of  the  agreement  having  been  made  was  satisfactorily  proved. 

We  will  next  consider  whether  it  is  made  out  that  it  will  be 
for  the  interest  of  theplainti^to  be  educated  in  the  religion  of 
the  Church  of  England,  and  as  we  are  of  opinion  from  our  in- 
terview with  the  plaintiff  that  she  has  not  acquired  the  distinctive 
principles  of  the  Church  of  England  to  such  an  extent  as  to 
make  it  wrong  and  cruel  on  that  account  that  she  should  be 
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educated  iq  the  Roman  Catholic  religion,  tlie  advantage  of  her 
being  educated  in  the  religion  of  the  Church  of  England  seems 
to  depend  on  its  being  made  out  that  it  is  for  tlie  advantage  of 
the  plaintiff  to  remain  with  the  Fleetcrofts,  and  that  she  cannot 
remain  with  them  if  she  Ife  to  be  brought  up  as  a  Roman  Catholic. 
Is  it,  then,  for  the  advantage  of  the  plaintiff  to  remain  with  the 
Fleetcrofls  ?  Let  us  consider  how  the  case  would  be  if  there 
were  no  religious  question  raised,  and  the  parties  were  all  of  the 
same  religious  persuasion.  A  man  having  a  wife  and  an  infant 
boy  and  girl  is  prevented  by  consumption  from  earning  a  liveli- 
hood for  them.  He  and  the  boy  are  supported  *by  his  [638 
relations  —  his  wife  and  the  girl  by  the  wife's  relations.  He 
dies  in  that  condition  ;  the  boy  continues  to  be  with  and  to  be 
supported  by  the  father's  relations,  and  the  girl  to  live  witb  and 
to  be  supported  by  the  mother's  relations,  until  she  is  nearly 
nine  years  old.  The  mother's  relations  have  acquired  a  strong 
affection  for  the  girl,  and  the  girl  for  them.  Would  the  court 
allow  «  guardian  appointed  by  the  father,  but  who  up  to  that 
time  had  made  no  use  of  his  power,  had  not  even  given  notice 
to  the  mother's  relations  of  his  appointment  as  guardian,  to  ex- 
ercise his  legal  right  to  remove  the  girl  from  the  custody  of  those 
by  whom  she  was  being  brought  up  ?  We  are  of* opinion  that 
tlie  Court  of  Chancery  would  at  once,  under  the  circumstances 
supposed,  restrain  the  guardian  from  exercising  his  legal  powers. 
The  girl  must  be  educated  by  charity,  and  it  is  manifestly  better 
and  for  her  advantage  that  she  should  be  intrusted  to  the  charity 
of  those  whose  kindness  she  has  already  experienced.  If,  there- 
fore, there  were  no  religious  question,  it  is  plain  to  us  that  the 
plaintiff  ought  to  be  left  with  the  Fleetcrofts. 

Then,  what  difference  does  it  make  thai  there  is  a  religious 
question  ;  that  the  object  of  the  testamentary  guardian  in  remov- 
ing the  plaintiff  from  the  custody  of  the  Fleetcrofts  is  that  her 
may  obey  the  injunctions  of  the  father  that  the  plaintiff  should 
be  educated  as  a  Catholic  ?  Many  persons  would  be  disposed 
to  say  that  it  ought  to  make  no  difference  whatever,  except  to 
afford  an  additional  reason  for  not  changing  the  custody  of  the 
child.  We  cannot  go  that  length.  The  law  unquestionably 
does  give  great  weight  to  the  right  of  a  father  to  have  his  child- 
ren educated  in  his  own  religion  both  during  his  lifetime  and 
after  his  death ;  and  if  a  father  has  done  nothing  to  forfeit  or 
abandon  bis  right  to  have  his  child  educated  in  his  own  religion, 
we  think  that  the  court  cannot  refuse  to  order  a  child  to  be  edu- 
cated n  the  religion  of  its  father  because  it  thinks  that  the  child 
wQuld  be  more  happy  and  contented,  and  possibly  be  better 
provided  for  by  its  mother's  relations.  On  this  ground  in  Hawks- 
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worth  V.  Hawksworth  (*)  we  affirmed  an  order  made  by  Vice 
Chancellor  Wiekens,  which  ordered  a  girl  of  eight  years  old, 
639]  notwithstanding  that  her  mother  was  a  *Prote8tant,  to  be 
educated  in  the  religion  of  her  fUther^  a  Catholic.  It  is  clear, 
however,  that  a  father  may,  by  his  conduct,  lose  his  right  even 
in  his  own  lifetime,  and  much  more  after  his  death  :.  and  after 
giving  the  case  the  best  consideration  in  our  power,  we  have 
come  to  the  conclusion  that  Thomas  Andrews  and  the  present 
appellant  have  by  their  conduct  lost  I'^e  right  of  requiring  the 
jilaintiff  to  be  removed  from  the  custot  y  of  the  Fleeicrofts  for 
Hie  purpose  of  being  educated  as  aRo'nan  Catholic.  Not  only 
(lid  Thomas  Andrews  promise  his  wife  il^at  any  girls  they  might 
have  should  be  educated  as  Protestants,  uut  practically  that  pro- 
mise was  carried  out  without  objectiOi^  or  serioua  opposition 
until  the  plaintiff  was  nearly  nine  years  old.  No  doubt  it  is  al- 
leged by  the  appellant  and  his  family  that  this  was  done  against 
the  will  both  of  Thomas  Andrews  in  his  lifetime  and  of  the  ap- 
pellant since  his  death,  but  we  cannot  h"»lp  thinking,  neVerthe- 
ess,  that  it  was  the  natural  result  of  tLe  conduct  of  Thomas 
Andrews.  If  Thomas  Andrews  had  really  never  promised  his 
wife  that  their  girls  should  be  educated  as  Protestants,  and  was 
really  an  earnest  Catholic  as  alleged,  he  would  have  told  his 
wife  in  plain  terms  when  a  girl  was  born  that  he  wished  the 
child  to  be  baptized  as  a  Catholic,  and  if  she  caused  her  to  be 
baptized  as  a  trotestant  contrary  to  his  wishes,  surely  he  would 
have  reproached  her  with  having  disobeyed  his  orders,  and 
would  have  told  her  that  he  intended  the  child  to  be  educated 
as  a  Catholic,  and  would  not  have  concealed  the  making  of  his 
will  from  her.  He  did  not  do  any  of  these  things,  and  we  are 
convinced  he  did  not  do  them  because  he  felt  himself  bound  as 
between  himself  and  his  wife  by  the  promise  he  had  made  her, 
and  did  not  dare  to  tell  her  that  he  intended  to  break  it.  With 
respect  to  the  appellant,  we  do  not  wish  to  make  any  remarks 
against  him.  We  think  he  acted  with  great  liberality,  having 
a  wife  and  children  of  his  own,  in  supporting  his  brother's  boy, 
and  that  he  could  not  have  been  expected  to  support  the  girl 
also.  But  still  the  result  of  his  conduct  and  that  of  Thomas 
Andrews  has  been  that  the  plaintiff  has  been  brought  up  by  the 
Fleetcrofts  as  a  Protestant,  and  cannot  now  be  removed  from 
their  custody  without  prejudice  to  her  happiness,  her  prospects 
in  life,  and  possibly  her  health. 

We  are  of  opinion  that  the  decision  of  Lord  EI  don  in  Lyons  v. 
640]  *Blenkm  (»)  and  of  Lord  Hatherley  in  HiU  v.  HiU  Q  are 
authorities  on  which  we  ought  to  act  in  the  present  case.  Lyoiu 
V.  Blmkin  proves  that  even  a  father  himself  may  lose  the  right 
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to  the  custody  of  his  child  bv  allowing  it  to  be  brought  up  by 
other  persons  if  itl)ecorae3  the  manifest  interest  of  a  child  not 
to  be  removed  from  the  custody  in  which  it  has  been  placed, 
and  Lord  Eldon  thus  explains  the  principle  (*) :  "  The  view  I 
have  taken  of  the  case  is  of  this  sort.  Here  is  a  fund  provided 
for  the  maintenance  and  education  of  these  children,  and  I  think 
I  am  properly  warranted  by  authorities  in  asserting  tha^  if  a 
testator  thinks  fit  to  provide  a  fund  for  the  maintenance  and 
education  of  children  during  their  minorities,  and  at  the  end 
of  that  period  makes  a  further  provision  for  them,  and  the 
father  permits  their  maintenance  to  be  supplied  from  that  source, 
allowing  them  to  be  brought  up  with  expectations  founded  upon 
a  particular  species  of  maintenance  and  education,  which  he 
himself  cannot  afford  to  give  them,  he  is  not  (unless  I  greatly 
mistake  the  matter),  according  to  the  principles  of  this  court, 
at  liberty  to  say  that  he  will  take  them  from  the  oourse  of  edu- 
cation which  they  have  hitherto  pursued,  and  that,  too,  at  a 
period  approaching  to  maturity  of  age.  He  is  not  at  liberty  to 
say,  I  will  alter  the  course  of  education  of  my  children  by  ap- 
plying more  scant}^  means  to  the  purpose,  and  I  will  not  permit 
them  to  have  the  benefit  of  that  sort  of  maintenance  and  educa- 
tion which  they  have  hitherto  had,  and  in  consequence  of  which 
their  views  in  life  are  very  different  from  what  they  would  have 
been  without  it.  With  the  religious  tenets  of  either  party  I 
have  nothing  to  do,  except  so  far  as  the  law  of  the  country  calls 
on  me  to  look  on  some  religious  opinions  as  dangerous  to  so- 
ciety." 

And  afterwards  (^)  he  said  :  "  It  is  always  a  delicate  thing  for 
the  court  to  interfere  against  the  parental  authority,  yet  we 
know  that  the  court  will  do  it  in  cases  where  the  parent  is  ca- 
priciously interfering  in  what  is  clearly  for  their  benefit.  In 
the  case  of  Powel  v.  Clever  (^)  the  principles  on  which  this  court 
proceeds  were  fully  discussed.  In  a  case  *of  this  kind  [641 
the  court  would  not  feel  itself  at  liberty  to  delivei*  back  the 
infants  to  the  custody  of  their  father,  and  for  the  reasons  that 
I  shall  notice.  It  has  been  stated  that  he  is  a  dissenting  minis- 
ter. I  mention  that  again,  guarding  myself  against  its  being 
supposed  that  his  bearing  that  character  furnishes  the  least 
ground  why  he  should  not  have  the  care  of  his  children  ;  but  it 
furnishes  this  observation  —  that  his  situation  in  life  leaves  him 
without  the  means  of  so  educating  them  as  they  ought  to  be 
educate,  regard  being  had  to  their  fortune  and  estate.  The 
father  objected  to  the  aunt  because  she  married;  she  objected 
to  delivering  over  the  children  to  their  father  because  their 
mother  died  and  the  father  had  taken  another  wife ;  but  the 

0)  J*c .  255.  O  Ibid.,  263.  (•)  2  Bro.  C.  C,  499. 
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circumstance  that  decides  me  about  not  removing  the  children 
is  this,  that  although  the  testatrix  could  not  impose  the  terms 
of  appointing  a  guardian  where  the  father  was  living,  yet  the 
father,  by  his  consent,  might  enable  the  guardian  to  act ;  and 
by  his  consent  it  apppears  that  he  has  enabled  the  guardian  to 
jicty  and  by  such  consent  these  childvon  have,  with  very  little, 
interruption,  continued  under  the  care  md  guardianship  of  the 
nnnt.  All  their  habits  have  been  acquired  under  the  roof  of 
their  aunt;  all  their  connections  have  .een  formed  under  their 
aunt ;  and  it  appears  to  me  that  the  futh  ^.v  has  so  far  given  his 
consent  to  this  course  of  education  as  tc  'jreclude  him  from  say- 
ing that  he  shall  now  be  permitted  to  L;eak  in  and  introduce  a 
new  system  of  education  which  cannot  be  consistent  with  the 
system  to  which  they  have  been  hab^.'^uated,  and  where  so 
much  depends  upon  the  quantum  of  supply  for  the  purpose 
which  the  discretion  of  this  lady  may  h  ad  her  to  apply,  if  the 
testatrix  has  left  her  the  discretion  of  regulating  the  means  for 
their  education." 

The  facts  of  the  case  .of  Hdl  v.  H'dH^)  more  nearly  resemble 
those  of  the  present,  though  there  are  no  doubt  diflferen  ces  between 
them.  They  agree  in  this,  that  in  both  cases  the  unfortunate 
situation  in  which  the  child  became  ultimately  placed  was  the 
result  of  the  vacillating  opinions  and  vacillating  conduct  of  the 
father,  caused  by  the  cgnflict  in  his  mind  between  his  desire  to 
fulfil  his  pronfise  to  his  wife  and  his  religious  principles.  We 
are  also  influenced  by  the  strong  opinion  expressed  by  the 
642]  judges  of  *the  Court  of  Queen's  Bench,  that,  if  they  had 
the  authority  and  could  have  exercised  the  same  discretion 
which  the  Court  of  Chancery  has,  they  would  not  have  ordered 
the  plaintiff  to  be  given  up  to  the  appellant. 

The  only  question  which  remains  to  be  considered  is  whether, 
although  it  may  be  advisable  that  the  plaintiff  should  remain 
with  the  Fleetcrofts,  she  may  not  remain  with  them  and  still  be 
educated  under  the  directions  of  the  appellant  as  a  Catholic, 
are,  however,  clearly  of  opinion  that,  although  it  appears  to 
have  been  at  one  time  contemplated  that  the  plaintiff  should  be 
a  day  scholar  at  a  convent  school  at  Chester  and  still  live  with 
the  Fleetcrofts,  this  would  for  obvious  reasons  bo  a  most  inju- 
dicious and  improper  mode  of  education.  If  she  is  to  remain 
with  the  Fleetcrofts,  it  seems  to  us  obvious  that  she  must  be 
brought  up  as  a  Protestant.  On  the  whole,  we  are  of  opinion 
that  the  order  of  the  vice  chancellor  ought  to  be  affirmed,  but 
under  all  the  circumstances  of  the  case,  believing,  ^s  we  do, 
that  the  appellant  has  acted  from  conscientious  motives,  and 
thinking  that  he  was  justified  in  taking  the  opinion  of  the  Court 

0 10  W.  R.,  400. 
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of  Appeal,  we  are  of  opinion  that  the  order  should  be  affirmed 
without  costs. 

Solicitors  for  the  appellant :  Messrs.  Chester^  TJrquhart^  Bushbi/y 
^  Mayhew^  agents  for  Messrs.  Hostage^  Tatlockj  k  Hostage^ 
Chester. 

Solicitors  for  the  plaintiff:  Messrs.  Nisbet,  Rooke^  ^  Daw. 

See  Matter  of  And  tews,  at  law,  re-  c^uardian  and  bj  those  in  whose  costod/ 

latingtotlie  same  child,  4  Eng.  Kep.,  he  had  placed   them  and   how  they 

261 ;  and   the  note  at  the  conclusion  would  likely  be  treated  if  the  mother 

of    that   case,    pages    267-281.     iSee  received  the  children  in  her  charge. 

also  Mr.  Holmes's  note,  2  Kent.  Com.,  Qamer  v.  Gordon ,  41  Indiana,  92. 

12th  ed.,  193.    Since  the  publication  of  So  a  grandmother  to  whom  a  child 

that  note  the  following  cases  have  fallen  was  given  at  its  birth  who  has  reared 

under  mj  observation  or  have  been  re-  and  educated  it  till  it  be  seven  years  of 

ported.      The  Canadian  and  English  age  and  has  ability  to  continue  to  do 

acts  do  not  take  away  the  common  law  so  will  be  allowed  the  custody  of  the 

right  of  a  father  to  the  custody  of  his  child    as  against    her    daughter,    the 

child,  but  only  make  the  recognition  mother  of  the  child,  who  is  in  shattered 

of  this  parental  right  conditional  upon  health,  and  without  means  either  to 

the  performance  of  the  marital  duty,  clothe  or  educate  the  child.  The  mother 

and  subject  it,  in  some  dogi*ee  also,  to  will  be  allowed  access  to  the  child  on 

the  interests  of  the  child,    if  husband  all  suitable  occasions  and  when,  in  the 

and  wife  are  living  separate  on  an  ap-  opinion  of  the  court,  her  circumstances 

plication  for  the  custody  of  a  child  the  become  so  improved  that  the  best  in- 

court  will  inquire  into  the  cause  of  their  terests  of  the  child  will  not  be  preju- 

E«eparation  in   order   to  ascertain  ;    1.  diced,  her  application  may  be  renewed 

Whether  the  husband  has  forfeited,  by  and  her  rights  recognized.    In  the  mean 

breach  of  his  marital  duties,  this  prima  time  a  guardian  of  the  person  of  the 

/ocie  right  to  the  possession  of  the  child,  child  will  not  be  appoint^  for  the  rea- 

"i.  Whether  the  wife,  by  deserting  the  son  that  the  custodian  of  the  child  may 

husband  without  rea.«K>nable  excuse,  has  act  as  guardian  for  all  purposes  pertain- 

relinquished  her  claim  to  the  benefit  ingtotnep^«<mof  thechild.    Uommnn- 

and  protection  of  the  statute,  which  was  toSilth  v.  Ba/mey,  4  Brewster,  408.    See 

intended  to  protect  wives  from  the  ty-  also  Pool  v.  Gott,  4  Law  Reporter,  N.S., 

ranny  of  their  husbands  who  ill  used  269. 

them.    Matter  of  Sophia  Louisa  Leigh,  When  a  marriage  is  dissolved  on  the 

7  Upper  Canada  Law  Journal,  N.  S.,  295 ;  ground  of  adultery  of  the  wife  the  court 

5  Upper  Canada  Prac.  Rep.,  402.  will  not  order  that  she  have  the  custody 

When  it  is  for  the  geperal  benefit  of  of  or  access  to  the  children  of  the  mar- 

the  child  that  it  should  be  withdrawn  riage.    Bent.  r.  Bent.,  2  Swabey  &  Tris- 

from  the  custody  of  the  father  and  tram,  892.     Nor  after  a  decree  nisi  for 

placed  under  that  of  the  mother,  the  dissolution  of  marriage  on  the  ground 

court  will  award  the  custody  to  the  of  the  wife's  adultery  will  it  order  that 

mother.     Matter  qf  AlUn,   5  Upper  she  have  access  to  them.    Clent  v.  Clent, 

Canada  Prac.  Rep.,  443.  2  Swftbey  and  Tristram,  891. 

In  a  contest  between  a  mother  and  Though  it  may  and  in  a  proper  case 

the  guardian  of  her  children,  if  the  will  make  an  order  for  access  by  the 

mother  be  impure  in  life  and  in  her  as-  husband  or  the  wife  to  the  children  of 

tM>ciatious,  and  keep  in  her  possession  the  mnxrieigevendente  lite.-  Thompson  v. 

immoral   and    vile    publications,    and  TA<?mp«>/i,  2  Swabey  and  Tristram,  402. 

wander  about  from  place  to  place  with  On  an  application  pending  suit,  on 

evil  company,  having  no  home  for  her  behalf  of  the  mother  for  an  order  foi 

children,  she  is  not  a  suitable  person  access  to  her  children,  the  court  wMl 

to  have  the  care  of  them  and  if  the  require  to  be  satisfied  that  the  motive 

guardian  be  unexceptionable  their  cus-  is  natural  love  and  affection   for  the 

tody  will  be  awarded  to  him.    Evidence  children,  and  that  the  applicant  has  lo 

is  proper  to  inform  the  court  how  the  indirect  object  in  view;  as  to   which 

the  children  had  been  treated  by  the  lapse  of  time  in  making  the  application 

0  Eno.  RepI  70 
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may  be  material.    The  court  will  also  to  procure  the  custody  of  the  child.    2 
consider  the  convenience  of  all  parties  Kent's  Com.  (12th  ed.),  193-4.  Dremaia 
under  the  circumstances,  and  how  the  v.  Quynere^  10  Allen,  270,  271 ;  tiwifL 
children  would  probably  be  affected  if  v.  8vb\l%,  84  Beav.,  266,  affirmed,  34  L 
the  order  were  made.     Codringtan  v.  J.  Chy.,  394.    Matter  of  Neal,  8  Am. 
Codrington,  3  Swabey  &  Tristram,  496.  Law  Reporter,  578;  Commonv^afth  ▼. 
In  some  cases  it  has  been  held,  at  law,  Barnef/,  4  Brewster,  409  ;  Pool  v.  Gott,  \ 
that  when  the  father,  by  parol,  had  sur-  Law  Reporter,  N.S. ,  269 ;  Comnu>nwealt7i 
rendered  the  custody  of  his  child  to  Y.D^^^A^rty,  1  Leg.  Gazette R^>., 63.  Id 
another,  such  surrender  might  be  re-  the  latter  case,  well  considered  one. 
Yoked  by  him  at  any  time  and  that  he  a  parol  gift  of  a  cliild  by  the  father  was 
could  not  by  contract  or  otherwise  bar  held  YaTid  as  against  him  and  numerous 
himself   from  asserting  his    right  12  authorities  were  cited  to  sustain  the 
KentCom.(12thed.).  193,  note  and  cases  ruling.    See  also  Speera  y.  Davis^  38 
cited.    Barlow  v.  Kennedy,  17  Ixjwer  Ind.,271.    Even  when  a  child  is  left  by- 
Canada  Jurist,  258,  Central  Law  Jour.,  a  parent  with  another  a  demand  of  itti 
51);  yet  the  better  doctrine  is  that  if  surrender  is  necessary  before  instltating 
the  interest  of  the  child  will  be  pro-  legal    proceedings     for    its    custodv 
moted  by  holding  such  a   surrender  Speers  v.  Davis,  38  Ind.,  271. 
good  the  courts  will  not  aid  the  father 
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[Law  Reports,  8  CTiancery  Appeals,  650.] 
L.  JJ..  April  29 ;  May  1, 1873. 

♦Thorpe  v.  Brumfitt. 

[1871  T.  96.] 


Injunction  —  BigM  of  Way—Bight  of  Way  in  Oross  —  Ifuisance  arinng  from 

Acts  of  S&oeraH  Persons. 

V  was  the  owner  of  an  inn,  the  yard  of  which  was  approached  by  a  passage 
over  adjoining  property  of  M,  P  and  M  agreed  to  alter  their  boundary,  and  sub- 
stitute a  new  passage  for  the  old  one.  M  accordingly,  in  1855,  conveyed  to  P  a 
small  strip  of  land  reaching  across  the  end  of  the  new  passage  where  it  entered 
the  yard,  and  granted  to  P,  his  heirs  and  assigns,  "  rights  of  way  at  all  times  and 
for  all  purposes  along  a  passage  intended  to  run  between  the  piece  of  land  here- 
inbefore convoyed  and  a  street  called  the  Tyrrels."  By  another  deed  P  re-leased 
his  rights  of  way  over  the  old  passage.  The  plaintiff  was  a  lessee  of  the  inn  and 
yard  under  P.  The  defendants  were  tenants  of  M,  occupying  warehouses  on  his 
property,  and  the  bill  was  filed  to  prevent  tlie  defendants  from  allowing  carts 
and  wagons  to  remain  stationary  in  the  passage  in  course  of  loading  and  unload- 
ing, so  as  to  obstruct  the  access  to  the  yard : 

Bdd  (affirming  the  decision  of  the  master  of  the  rolls),  that  the  necesuty  of  the 
business  of  the  defendants  did  not  give  them  any  right  to  occupy  the  passage  by 
stationary  obstructions  when  any  other  person  having  a  right  of  way  required 
to  pass :  * 

Held,  further,  that  the  right  of  way  was  not  a  riglit  in  gross,  but  was  appur- 
tenant to  the  property  occupied  by  the  plaiirtiff,  so  that  his  lease  gave  him  a  right 
to  the  enjoyment  of  it. 

Ackroyd  y.Bmith  (*)  explained. 

The  acts  of  several  persons  may  together  constitute  a  nuisance,  which  the  court 
will  restrain,  though  the  damage  occasioned  by  the  acts  of  any  one,  if  taken 
alone,  would  be  inappreciable. 

This  was  an  appeal  from  a  decree  of  the  master  of  the  rolls 
granting  a  perpetual  injunction.  In  1853  Joshua  Pollard  and 
George  J'ollard  were  seized  m  fee  of  an  inn  called  the  Comnier- 

OlOO.  B.  164     ' 
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dal  Inn,  at  Bradford,  and  certain  land  and  buildings  adjoining 
it.  At  the  back  of  the  inn  was  a  yard  occupied  with  it.  The 
only  access  for  horses  and  carriages  to  this  yard  and  to  the 
stabling  of  the  inn  was  from  a  street  called  the  Tyrrels,  along 
a  passage  which  was  upon  part  of  the  land  belonging  to  the 
Pollards.  This  passage  ran  northwardly  from  the  yard  to  the 
Tvrrels. 

"♦On  the  12th  of  July,  1853,  the  Pollards  sold  and  con-  [651 
veyed  to  John  Morrell  the  buildings  and  land  adjoining  the 
Tyrrells,  reserving  to  themselves  a  right  of  way  along  the 
above  mentioned  passage  to  the  yard  of  the  inn,  which  still 
belonged  to  them.  After  this  sale  an  arrangement  was  come 
to  between  Morrell  and  the  Pollards  for  slightly  altering  the 
boundary  between  their  properties,  and  for  subsituting  u  new 
passage  to  the  inn  yard.  This  arrangement  was  carried  into 
effect  by  two  indentures  dated  the  2d  of  March,  1854.  By  the 
first  of  these  Morrell  conveyed  to  the  Pollards  in  fee  a  triangu- 
lar plot  of  land  containing  five  and  a  half  square  yards  (being 
in  tne  rear  of  and  abutting  upon  the  south-western  corner  of 
part  of  the  lands  conveyedto  Morrell  in  July,  1853),  reserving 
to  himself,  his  heirs  and  assigns,  a  right  of  way  at  all  times  and 
for  all  purposes  over  this  plot  to  and  from  his  property  ad- 
joining the  eastern  side  of  it.  This  plot  was  part  of  the  pro- 
perty conveyed  to  him  in  the  previous  year  by  the  Pollards, 
and  was  in  part  occupied  by  the  roadway  of  the  passage.  By 
the  same  indenture  Morrell  granted  to  the  Pollards,  their  heirs, 
and  assigns,  "rights  of  way  and  passage  at  all  times  hereafter 
and  for  all  purposes  through,  over,  and  along  a  certain  road, 
passage,  or  gateway  running  or  lying,  or  intended  to  run  or  lie, 
between  the  north  side  of  the  said  piece  of  land  hereinbefore  con- 
veyed and  a  street  called  the  Tyrrels,  and  which  road,  passage, 
or  gateway  is  more  particularly  delineated  on  the  plan  drawn 
in  the  margin  hereof;  and  also  the  right,  power,  license,  and 
privilege  of  granting  similar  rights  of  roadway  and  passage 
over  the  same  road,  passage,  or  gateway  to  any  other  person  or 
persons  whomsoever:  To  have  and  to  hold,  &c."  And  Morrell 
covenanted  to  construct  the  new  road,  and  at  all  times  thereafter 
to  keep  it  in  good  repair.  It  was  stipulated  that  Morrell,  his 
heirs  or  assigns,  might  erect  any  buildings  over'  the  passage, 
so  that  it  was  left  of  the  height  of  at  least  eight  feet.  Morrell 
made  the  new  roadway  in  conformity  with  the  convenants  of 
the  last-mentioned  deed.  The  triangular  strip  which  he  con- 
veyed to  the  Pollards  lay  across  the  southerly  end  of  the  new 
passage. 

By  the  other  indenture  of  the  2d  of  March,  1854,  the  Pollards 
convevod  to  Morrell  in  fee  a  triangular  piece  of  land,  containing 
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and  iu  1860  he  placed  a  crane  in  the  wall  close  to  one  of  these 
doors.  These  warehouses  were  let  by  him  to  different  persons, 
and  he  never,  after  1863,  was  in  the  occupation  of  any  part  of 
the  property, 

.  The  case  made  by  the  bill  was  that  Morrell  and  his  tenants, 
who  were  defendants  to  the  bill,  or  some  of  them,  but  which 
of  them  the  plaintiff  could  not  discover,  caused  the  roadway  to 
be  blocked  up  with  carts  and  wagons,  and  kept  the  trap  door 
and  folding  doors  open  and  the  crane  at  work  for  long  and  un- 
reasonable periods,  and  particularly  during  the  busiest  hours 
of  the  day,  when  great  numbers  of  persons  required  to  pass  with 
vehicles  and  on  foot  to  and  from  the  inn  yard ;  and  that  many 
peraonsj  in  consequence  of  finding  the  roadway  so  obstructed, 
took  their  custom  to  other  inns.  The  bill  prayed  for  an  injunc- 
tion to  restrain  the  defendants  from  blocking  up  or  obstructing 
the  roadway,  or  causing  or  permitting  it  to  be  blocked  up  or 
obstructed,  and  for  an  inquiry  as  to  damages.  Morrell  having 
put  in  an  answer  denying  any  power  of  controlling  the  acts  of 
his  tenants,  his  name  was  struck  out  by  amendment,  and  -the 
suit  was  continued  against  his  tenants,  Brumfitt  and  Firth, 
Stead,  and  Bates  and  Leemiug.  These  defendants  all  answered 
together,  insisting  that  they  had,  under  their  leases,  a  right  of 
way  over  the  new  roadway  for  the  convenient  occupation  of 
their  warehouses,  to  be  exercised  in  a  reasonable  and  proper 
way,  so  as  not  to  interfere  improperly  with  the  exercise  of  the 
right  of  way  granted  to  the  Pollards;  that  ever  since  the  new 
roadway  was  formed  the  occupiers  of  the  warehouses  had  used 
it  in  the  same  way  as  at  present ;  that  the  plaintiff,  who  be- 
came tenant  of  the  inn  in  1864,  had  never  made  any  complaint 
till  1869,  and  had  lost  by  laches  any  right  to  sue  in  equity ;  that 
the  use  which  the  defendants  had  made  of  the  roadway  had  not 
been  so  continous  or  so  injurious  to  the  plaintiff  as  to  entitle 
him  to  sue  in  equity,  and  that  his  remedy  (if  any)  was  at  law; 
that  the  use  of  the  roadway  for  loading  and  unloading  wagons 
was  necessary  for  the  use  of  the  warehouses  fcr  the  purpose  of 
erecting  which  Morrell  had,  to  the  knowledge  of  the  Pollards, 
bought  this  land,  and  which  were  erected  with  the  privity ;  that 
the  right  of  way  granted  to  the  Pollards  was  not  appurtenant 
to  any  particular  land,  but  was  personal  onl}^  and  the  plaintiff 
therefore  had  not  legal  title  to  a  *right  of  way ;  and  [654 
that  there  was  no  statement  in  the  bill  charging  any  of  the  de- 
fendants specifically  with  obstructing  the  way,  the  plaintiff  only 
alleging  that  some  of  the  defendants,  but  which  iu  particular  he 
did  not  know,  had  caused  the  obstruction ;  and  they  claimed 
the  same  benefit  of  these  two  last  objections  as  if  they  had 
demurred.   * 
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It  was  disputed  on  the  evidence- whether  Stead  had  to  any 
extent  interfered  with  the  plaintiff's  right  of  way,  but  the 
court  considered  it  to  be  sufficiently  shown  that  the  way  had 
been  unjustifiably  obstructed. 

The  master  of  the  rolls  made  a  decree  to  the  following  effect : 
declare  that  the  plaintiff  and  the  defendants  have  an  equal 
and  reciprocal  right  to  the  use  of  the  roadway  from  the  Tyr- 
rels  to  the  Commercial  Inn,  and  that  the  persons  interested 
therein  have  not,  nor  have  any  of  them,  any  preferential  Yight 
of  way,  and  that  the  necessity  or  urgency  of  their  particular 
trade  or  business  does  not  give  them  any  right  to  occupy  the 
said  roadway  by  stationary  obstruction,  when  the  passage  is  re- 
quired by  any  other  person  having  the  rieht  of  using  such  road- 
way. Declare  that  it  is  the  duty  of  all  the  parties  interested  in 
the  said  right  of  way  so  to  arrange  the  use  of  the  same  as  best 
to  facilitate  the  use  of  it  for  the  others  interested  therein ;  and 
that  the  said  persons  interested  therein  are  not  entitled  to  place 
or  leave  any  stationary  obstruction  in  such  roadway,  except  at 
such  times  as  the  use  thereof  is  not  required  for  any  other  of 
the  persons  interested  therein ;  and  if  when  so  occupied  the 
use  of  the  roadway  is  required  by  any  other  person  entitled  to 
-use  the  same,  the  person  placing  such  obstruction  in  the  road- 
way is  bound  forthvvith  to  remove  the  same.  Injunction  to  re- 
strain the  defendants  and  any  persons  interested  in  the  said 
roadway,  their  respective  servants  and  agents,  from  placing  or 
leaving  any  stationary  obstruction  in  the  said  roadway,  except 
fit  such  time  as  the  use  thereof  is  not  required  for  any  other  of 
the  persons  interested  therein,  and  from  making  use  of  the  said 
roadway  in  any  manner  inconsistent  with  the  meaning  of  the 
said  declarations. 

Brumfiii  and  Firih  and  S:iead  severally  appealed  from  this 
decree. 

Mr.  Hardy ^  Q.C.,  and  Mr.  Ijingworihy^  for  the  appeal  of  Brum- 
655]  M  *aiid  Firth^  referred  to  Vestry  of  St.  Mary^  Newington 
V.  Jacobs  £) ;  Swaine  v.  Great  Northern  Railway  Company  ("J ; 
Gaunt  V.  Fynney  (^),  and  Waits  v.  Kelson  (*) ;  and  as  to  the  rignt 
of  way  being  in  gross,  to  Ackroydv.  Smith  (*). 

Mr.  JFVy,  Q.C.,  and  Mr.  Smarly  for  Stead's  appeal,  referred  to 
Hext  V.  GUI  (^)  and  Cooke  v.  Forbes  (^). 

Mr.  Whitenomey  for  other  defendants. 

Mr.  Southgaie,  Q.C.,  and  Mr.  Locock  Webby  for  the  plaintiffs, 
were  not  called  on. 

O  Law  Rep.,  7  Q.  B.,  47.  (*)  Law  Rep.r6  Ch.,  160. 

O  4  D.  J.  &  S.,  211.  O  10  C.  B.,  184. 

(•)  Law  Rep.,  8  Gi.,  8.  (•)  Law  Rep.,  7  CU.,  GOO,  711. 

0)  Law  Rep.,  5  Eq.,  166. 
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Sir  W.  M.  James,  L.J. :.  I  am  of  opinion  that  the  decree 
of  the  master  of  the  rolls  is  right  so  far  as  it  has  gone 
against  the  defendants.  Whether  the  plaintiff  is  not  en- 
titled to  a  more  clear  and  simple  declaration  of  his  right  we 
need  not  consider,  since  he  is  satisfied  with  the  decree  as  it 
stands.  The  plaintift'  alleges  a  right  of  way  over  a  narrow  pas- 
sage to  the  yard  of  his  inn,  and  he  sets  out  a  grant  of  that  right 
which  isin  full  and  ampleterms.  The  defendants  are  tenants  who 
claim  under  the  grantor  of  the  right  of  way.  It  is-  contended 
that  this  right  is  not  assignable  at  law,  for  that  it  is  a  risrht  in 
gross.  I  am  of  opinion,  upon  the  construction  of  the  deed,  that 
it  is  not  a  right  in  gross.  The  case  of  Ackroyd  v.  Smith  has  been 
misapprehended,  it  was  there  in  substance  said  to  the  defend- 
ants, "  In  any  view  of  the  case,  you  are  wrong.  If  this  was  a 
right  of  way  appurtenant  to  a  particular  property  it  could  only 
be  used  for  purposes  connected  with  that  property,  and  you 
liave  been  using  it  for  other  purposes.  If  it  was  not,  then  it 
was  a  right  in  gross,  and  could  not  be  assigned  to  you."  The 
case  involved  no  decision  that  the  right  of  way  was  in  gross. 
In  the  present  case  the  right  of  way  is  expressed  to  be  over  a 
passage  running  between  the  highway  and  the  piece  of  ground 
which  is  granted  by  the  deed  ;  it  is  therefore  a  grant  of  a  right 
of  way  to  *and  from  that  triangular  piece  of  ground.  [656 
This  must  be  construed  reasonably  as  meaning  a  right  ot  way 
between  the  highway  and  the  yard  of  the  inn  of  which  the 
grantees  were  the  owners,  the  triangular  piece  of  ground  not 
being  intended  to  be  held  as  a  separate  property,  but  being 
granted  only  for  the  purpose  of  being  thrown  into  the  yard,  so 
as  to  make  a  more  convenient  boundary  line  between  the  pro- 
perties of  the  grantor  and  the  grantees.  I  therefore  am  of 
opinion  that  this  was  a  right  of  way  which  would  pass  as  ap- 
purtenant to  the  inn. 

It  was  urged  that  the  decree  gives  the  plaintiff  an  exclusive 
ri^ht  of  way..  I  cannot  understand  this  objection.  The  plaint- 
iff only  claims  a  right  of  way  free  from  hindrance.  He  does  not 
claim  to  be  entitled  to  the  soil  or  to  prevent  the  owner  of  the 
soil  from  exercising  over  it  any  rights  which  do  not  derogate 
from  his  grant.  The  plaintiff  cannot  complain,  unless  he  can 
prove  an  obstruction  which  injures  him.  The  case  is  not  like 
one  of  trespass,  which  gives  a  right  of  action  though  no  da- 
mage be  proved.  In  the  present  case,  I  cannot  come  to  any 
other  conclusion  than  that  arrived  at  by  the  master  of  the  rolls, 
that  the  right  of  access  to  the  inn  yard  has  been  interfered  with 
in  a  way  most  prejudicial  to  the  plaintiff.  Nothing  can  be  much 
more  injurious  to  the  owner  of  an  inn  than  that  the  way  to  his 
yard  should  be  constantly  obstructed  by  the  loading  and  unload- 
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iiig  of  heavy  wagons.  If  a  person  who  was  going  to  put  up  his 
horses  at  the  inn  was  stopped  by  the  loading  or  unloading:  of 
wagons,  he  would  probably  at  once  go  to  another  inn.  Then 
it  was  said  that  the  plaintiff  alleges  an  obstruction  caused  by 
several  persons  acting  independently  of  each  other,  and  does 
not  show  what  share  each  had  in  causing  it.  It  is  probably  im- 
possible for  a  person  in  the  plaintiff's  position  to  show  this. 
Nor  do  I  think  it  necessary  that  he  should  show  it.  The  amount 
of  obstruction  caused  by  any  one  of  them  might  not,  if  it  stood 
alone,  be  sufficient  to  give  any  ground  of  complaint,  though  the 
amount  caused  by  them  all  may  be  a  serious  injury.  Suppose 
one  person  leaves  a  wheelbarrow  standing  on  a  way,  that  raay 
cause  no  appreciable  inconvenience,  but  if  a  hundred  do  so, 
that  may  cause  a  serious  inconvenience,  which  a  person  enti- 
tled to  the  use  of  the  way  has  a  right  to  prevent ;  and  it  is  no  de- 
fense to  any  one  person  amonff  the- hundred  to  s^y  that  what  he 
657]  *does  causes  of  itself  no  damage  to  the  complainant.  It  is 
urged  tliat  no  case  ifl  shown  of  Stead  having  done  anything 
before  the  bill  was  filed  ;  but  this  is  no  defense  to  a  defendant 
who  by  his  answer  justifies  what  the  other  defendants  have  done, 
and  insists  on  the  right  to  do  the  same.  The  defendants  seem 
to  have  a  notion  that  they  have  as  much  right  to  use  the  passa«:e 
for  loading  and  unloading  wagons  as  the  plaintiff  has  to  use  it 
for  the  purpose  of  passing  over  it.  But  the  practice  of  loading 
and  unloading  has  arisen  since  the  grant  of  the  right  of  way, 
dnd  has  not  been  continued  long  enough  to  confer  an  easement. 
There  is  therefore  nothing  to  prevent  the  plaintiff  from  insist- 
ing on  having  a  right  of  wa}*^  not  interfered  with  by  obstructions 
such  as  are  complained  of. 

Sir  Gt.  Mellish,  L.J. :  I  am  of  the  same  opinion,  and  shall 
only  add  a  few  words  as  to  the  right  of  way.  I  am  of  opinion 
that  the  right  given  was  not  a  right  in  gross.  In  Ackroyd  v. 
Smith  (*),  though  it  was  not  absolutely  necessary  to  the  decision 
to  give  any  opinion  whether  the  right  of  way  was  in  gross  or 
not,  the  court  gave  an  opinion  that  it  was  in  gross.  But  in  that 
case  the  close  to  which  it  was  sought  to  make  the  way  append- 
ant was  not  at  the  end  of  the  road,  and  Cresswell,  J.,  said  :  "  It 
is  not  in  the  power  of  a  vendor  to  create  any  rights  not  con- 
nected with  the  use  or  enjoyment  of  the  land  and  annex  them 
to  it,  nor  can  the  owner  of  land  render  it  subject  to  a  new  species 
of  burden,  so  as  to  bind  it  in  the  hands  of  an  assignee.  ...  I* 
would  be  a  novel  incident  annexed  to  land  that  the  owner  and 
occupier  should,  for  purposes  wholly  unconnected  with  that  land, 
and  merely  because  he  was  owner  and  occupier,  have  a  right  of 
road  over  other  land."     The  purposes  for  which  the  right  of 

0)  10  C.  B.,  164. 
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wn  J  was  granted  in  that  case  were  to  a  great  extent  unconnected 
witii  the  use  of  the  close  to  which  that  right  was  claimed  as 
appurtenant.  Here  the  words  "  between  the  north  sid^  of  the 
said  piece  of  land  hereby  conveyed  and  a  street  called  the 
Tyrrels/'  may  fairly  be  construed  as  making  the  right  of  way 
appendant  to  the  piece  of  ground  which  is  conveyed,  and  the 
♦words  "  for  all  purposes  '^  as  meaning  "  for  all  purposes  [658 
which  make  it  necessary  to  pass  between  that  piece  of  ground 
and  the  street."  There  is  no  authority  for  holding  that  the 
generality  of  this  expression,  "  for  all  purposes,'*  makes  a  right 
of  way  not  appurtenant  where  it  is  expressed  to  be  to  or  from  a 
particular  piece  of  land. 

Solicitors :  Messrs.  Ernmeil  jf*  Son  ;  Messrs.  Parkers  /•  Co. 


[Law  Keperts,  8  Cliancerj  Appeals,  658.] 
L.JJ.,  May  8, 1878. 

Telbgraph  Despatch  and  Intblliqbnce  Company  v.  McLean. 

[1878  T.  5.] 

Injunction  —  Sale  of  BuHneM  at  Pries  to  hs  ascertained  from  Profits^  Implied 

Covenant, 

TUe  defendant  sold  to  the  plaintiSs  his  news  agency  basiness  for  £2500,  paya* 
ble  by  installments.  The  first  two  installments  of  £500  each  were  payable  at  all 
erents,  but  tiM  payment  of  the  other  two  of  £750  each  was  contingent  on  the 
profits  of  the  business,  and  in  the  event  of  the  profits  of  the  business  exceeding  a 
certain  amount,  the  defendant  was  to  receive  further  benefits.  The  plaintiffs  at 
the  same  time  enga^^  the  defendant  to  superintend  their  business,  including 
along  with  the  business  sold  certain  other  branchea.  for  five  years,  at  a  salary ; 
he  undertaking  to  obey  their  directions.  Within  the  first  year  the  plaintiff  agreed 
with  a  company  to  ^Uscontinue  the  news  agency  business,  giving  the  company 
the  option  of  continuing  such  parts  of  it  as  the  company  might  elect  to  continue. 
The  plaintifis  then  directed  tue  defendant  to  discontinue  the  transmission  of 
news,  and  the  defendant  refusing  to  obey,  they  filed  their  bill  for  an  injunction 
to  restrain  him  from  transmitting  news,  which  injunction  was  granted : 

ffM  (reversing  the  decision  of  McUins,  V.C.),  that,  as  the  purchase  money  was 
to  be  ascertained  by  reference  to  the  profits,  there  was  an  implied  covenant  by  the 
plaintiffs  that  the  business-  should  be  carried  on,  and  that  as  the  plaintiffs  had 
orokenthis  implied  covenant,  they  were  not  entitled  to  restrain  the  defendant 
from  breaking  any  other  part  of  th^  agreement. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  Vice 
Chancellor  Malins  graiting  an  injunction.  On  the  fifHi  of 
March,  1872,  articles  of  agreement  were  entered  into  between 
the  plaintiffs  and  the  defendant,  by  which,  after  *reciting  [fi59 
to  the  effect  that  the  d  fendant  had,  under  the  style  of  *' The 
Lombard  Telegraphic  >  "^ws  Agency,"  for  some  years  acted  as 
agent  for  the  transmission  of  news,  and  been  connected^ with 
the  several  associations  ind  business  matters  specified  in  the 
schedule  thereunder  written,,  producing    annual    net  profits 
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amounting  to  £1600,  which  was  thereinafter  called  "  the  guar- 
anteed revenue  "  of  the  business,  and  that  the  company  were 
desirous  of  acquiring,  and  the  defendant  of  transferring,  that 
business  upon  the  terms  thereinafter  mentioned,  and  that  the 
company  were  also  desirous  of  engaging  the  defendant  to  manage 
and  conduct  that  business,  and  superintend  the  general  business 
of  the  compan}',  it  was  agreed  between  the  parties  : 

1.  That  the  defendant  should  sell  and  the  company  purchase, 
as  from  the  1st  of  March,  1872,  the  defendant's  agency  business 
and  his  interest  and  connection  tvith  the  associations,  and  in 
respect  to  the  matters,  mentioned  in  the  schedule,  for  £2500, 
payable  as  follows:  £500  on  the  execution  of  the  agreement, 
£500  at  the  expiration  of  six  months  from  the  1st  of  March, 
1872,  and  two  sums  of  £750  each  at  one  year  and  six  months 
and  two  years  and  six*  months  from  the  same  day,  subject  to 
the  deductions  thereinafter  mentioned. 

2.  That  if  at  the  end  of  eighteen  calendar  months  from  the 
said  1st  of  March  the  net  profits  from  the  purchased  business 
for  that  period  should  be  less  than  the  guaranteed  revenue,  the 
deficiency  should  be  deducted  from  the  first  installment  of  £750, 
and  if  at  the  end  of  two  years  and  six  months  the  net  profits 
for  the  previous  year  should  be  less  than  the  guaranteed  reve- 
nue, the  difterence  should  be  deducted  from  the  last  installment 
of  £750. 

3.  That  if  the  net  profits  from  the  1st  of  March,  1872,  to  the 
time  when  the  last  installment  of  £750  should  become  due  should 
exceed  the  guaranteed  revenue,  the  company  should  pay  the 
defendant  the  difference  if  the  amount  did  not  exceed  £500, 
and  if  in  the  half  year  after  the  last  installment  of  £750  became 
due  the  net  profits  should  exceed  £800,  the  company  should 
pay  the  defendant  the  difterence,  if  it  did  not  exceed  £250. 

4.  Eelated  to  the  death  of  the  defendant  before  all  the  install- 
meuts  became  due. 

5.  The  company  engaged  the  defendant  to  manage  the  busi- 
660]  ness  *transferred  by  him,  and  to  superintend  their  gene- 
ral business  for  five  years  from  the  1st  of  March,  1872, 
determinable  as  thereinafter  mentioned,  at  the  yearly  salary  of 
£800. 

6.  Provided  for  the  increase  of  the  salary  in  case  of  a  certain 
increase  in  the  profits  of  the  business. 

7.  The  defendant  agreed  to  act  as  manager <and  superintend- 
ent and  not  to  engage  in  any  other  business,  and  to  conform  to 
the  instructions  received  from  the  directors. 

8.*Related  to  giving  notice  to  certain  companies  of  the  juir- 
chase  provided  for  by  tfee  agreement. 

9.  The  defendant  agreed  to  account  for  and  pay  over  all  nio 
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neys  received  by  him  as  manager  and  superintendent ;  to  make 
out  an  account  on  the  1st  of  each  month  ;  to  keep  proper  books 
of  account,  and  balance  them  on  each  Ist  of  March  if  required. 

10.  Provided  for  the  dismissal  of  the  defendant  by  six  months' 
notice  if  he  neglected  his  duties  or  was  absent  from  them  for 
uny  cause  more  than  two  calendar  months  in  any  one  year. 

The  two  installments  of  £500  were  paid.  The  plaintiffs  al- 
leged that  the  net  profits  of  the  defendant's  business  up  to  the 
end  of  1872  were  only  at  the  rate  of  £1200  a  year. 

On  the  30th  of  December,  1872,  the  plaintiffs  entered  into  an 
agreement  with  Renter's  Telegram  Company,  by  which  it  was 
agreed,  first,  that  the  plaintiffs  should  forthwith  relinquish  all 
news  business  which  they  were  carrying  on  or  had  undertaken 
to  carry  on,  and  should  transfer  to  Renter's  Company  all  such 
news  contracts,  agreements,  and  subscriptions  as  that  company 
might  elect  to  continue,  but  that  the  plaintiffs  should  be  at 
liberty  to  carry  out  their  agreement  for  receiving  shipping  news 
from  Lloyd's  underwriters.  Secondly,  that  the  plaintiffi  should 
notify  by  circular  to  its  subscribers  or  customers  the  transfer  to 
Renter's  Company  of  all  such  contracts,  agreements,  and  sub- 
scriptions as  Renter's  Company  might  elect  to  take  over,  and 
that  the  plaintiff  should  give  notice  to  all  other  persons  of  their 
ceasing  their  news  service,  except  as  regarded  Lloyd's  under- 
writers. Thirdly,  the  plaintiffs  agreed  to  restrain  all  persons 
in  their  employ,  or  with  whom  they  had  any  agreement,  so  far 
as  lay  in  their  power,  from  directly  or  indirectly  continuing 
the  news  business  thereby  agreed  to  be  relinquished. 

♦Immediately  after  this  contract  had  been  made  Rent-  [661 
er's  Company  and  the  plaintiffs  both  gave  notice  to  the 
defendant  to  discontinue  receiving  any  new  subscriptions  for 
news  from  Belgium.  The  defendant  replied  that  he  should  pay 
no  attention  to  this  notice,  and  when  called  upon  for  an  expla- 
nation he  stated  that  this  was  a  part  of  the  business  which  he 
had  sold,  and  the  income  of  which  he  guaranteed,  and  that  he 
was  therefore  justified  in  disobeying  the  notice.  After  some 
further  communications  the  plaintiffs  filed  their  bill,  stating  to 
the  effect  of  the  above  statements,  and  asking  for  an  account 
of  what  was  due  from  he  defendant  as  manager,  and  for  an 
injunction  to  restrain  h!m  from  transmitting  any  news  or  intel- 
ligence to  any  company,  agent,  or  other  person.  There  was  a 
conflict  on  the  evidence  as  to  whether  this  Belgian  business  was 
u  part  of  the  business  sold  by  the  defendant. 

Vice  Chancellor  Mal^iS  granted  an  interlocutory  injunction 
without  requiring  any  undertaking  as  to  damages. 

Mr.  Oottoriy  Q.C.,  ana  EceriUy  for  the  appeal  motion.  The 
plaintiffs  have  made  it  1  upossible  for  them  to  fulfill  their  part 
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of  the  contract,  and  the  court  will  not  interfere  in  their  favor: 
LiimUy  V.  Wagner  (') ;  Slocker  v.  Wedderbum  (*) ;  O^fden  v.  Fos- 
sick {'). 

Mr,  Graham  Hastings,  for  the  plaintiffa :  This  ia  not,  like 
Tjumley  v.  Wagner,  a  case  of  negative  stipulation,  bat  there  is  a 
positive  agreement  by  the  defendant  to  conform  to  the  orders 
of  the  directors.  There  is  no  implied  contract  that  the  plaint- 
iffd  will  carry  on  the  business,  and  there  ig  no  lien  on  personal ' 
property  for  implied  purchase  money.  The  busineBS,  however, 
13  not  discontinued ;  it  is  going  on  under  another  form.  The 
Belgian  news  agency  was  not  part  of  the  defendant's  bnsiness, 
and  there  can  be  no  pretense  for  eayine  that  he  ie  entitled  to 
continue  that  against  the  orders  of  the  plaintiffs. 

Sir  W.  M.  James,  L.J,  :  I  am  of  opmion  that  the  plaintiffs 
have  on  the  face  of  tlicir  bill  stated  that  they  themselves  have 
662]  deliberately  broken  their  agreement  *ivith  the  defendant, 
part  of  which  they  are  seeking  to  enforce  against  him.  The 
defendant  sold  hia  business  to  them  at  a  price  to  be  ascertained 
with  reference  to  the  profits,  and  it  was  not  consistent  with  buoIi 
a  contract  that  they  should  sell  the  businesH  to  somebody  else, 
not  selling  it  in  such  a  way  as  to  keep  the  defendant's  rights 
alive,  but  selling  it  on  terms  which  involved  its  entire  destruc- 
tion. It  is  quite  obvious  from  the  letters  stated  in  the  bill  that 
the  suit  is  not  instituted  for  the  benefit  of  the  plainti&,  but  of 
tlie  company  to  whom  they  have  sold  the  business  in  violation 
of  their  bargain  with  the  defendant.  That  being  so,  tbej  are 
disqualified  from  obtaining  any  remedy  against  him  by  way  of 
performance  of  any  part  of  the  contract. 

Then  the  plaintiffs  say,  that  at  all  events  there  is  "a  Belgian 
ngcncy  not  included  in  the  contract  between  the  plaiutiffs  and 
tlie  defendant,  and  that  as  to  it  the  defendant,  who  is  their 
manager,  is  violating  tlieir  orders.  No  special  case  of  that  kind 
is  made  by  the  bill.  It  is  evidently  a  mere  afterthought,  and 
if  the  plaintiffs  have  any  such  rights  they  perhaps  may  hare 
some  other  mode  of  enforcing  them.  If  the  defendant  has  bee 
disobeying  their  lawful  orders  they  can  dismiss  him  on  paying 
him  six  months'  salary,  or  giving  him  six  months'  notice,  and 
probably  they  have  a  right  to  dismiss  him  at  once,  but  that  is  a 
distinct  matter  which  does  not  seem  tome  to  have  entered  into 
the  bill,  nor  to  be  one  of  which  this  court  can  take  notice.  On 
the  plain  broad  ground  that  the  plaintiffs  have  themselves  vio- 
lated the  bargjiiii  entered  into  by  them  with  the  defendant,  I 
think  they  are  not  entitled  to  the  injunction  they  are  seeking 
against  him. 
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Sir  G.  Hellish,  L.J. :  I  am  of  the  same  opinion.  Having 
regard  to  the  whole  scope  and  nature  of  the  agreement,  I  am 
clearly  of  opinion  that  there  is  an  implied  covenant  on  the  part 
of  the  company  that  the  business  shall  be  continued  in  such  a 
way  that  the  purchase  money  to  be  paid  for  it  may  be  ascer- 
tained. In  substance  the  business  is  sold  by  the  defendant  to 
the  company.  The  price,  no  doubt,  is,  in  the  first  instance,  fixed 
at  £2500,  but  only  £1000  of  that,  as  I  understand  the  agree- 
ment, is  to  be  paid  at  all  events,  and  the  remaining  £1500 
depends  entirely  on  the  profits  the  business  earns.  If  the 
♦business  earned  no  profit,  the  remaining  il500  would  [663 
not  be  paid  at  all.  If,  on  the  other  hand,  the  business  is  more 
profitable  than  was  expected,  then  there  may  be  an  additional 
£500  earned,  and  the  salary  may  in  that  event  be  increased  for 
the  remaining  period  of  the  agreement  by  tho  sum  of  £400  a 
year,  so  that  the  entire  amount  of  the  purchase  money  to  be 
paid  for  the  business  depends  on  the  profit  the  business  will 
earn  during  the  next  two  years  and  a  half.  That  being  so,  it 
appears  quite  plain  there  must  be  an  implied  covenant  on  the 
part  of  the  compan}^  that  they  will  so  conduct  the  business  that 
the  real  amount  of  the  purchase  money  may  be  ascertained. 
They  having  broken  the  agreement  in  that  respect,  I  am  of 
opinion  they  are  not  entitled  to  come  into  this  court  for  an  in- 
junction to  prevent  the  defendant  breaking  any  other  portion 
of  it.  When  the  agreement  was  broken  by  the  plaintiffs  it  put 
the  defendant  into  very  great  difficulty  in  determining  what  he 
should  do,  and  I  am  of  opinion  that  this  court  ought  not  by  in- 
junction to  restrain  him  from  breaking  any  part  of  the  agree- 
ment, even  if  he  was  not  justified  in  doing  what  he  did,  on 
which  I  do  not  think  it  necessary  to  give  any  opinion.  The 
order  must  be  discharged  with  costs  in  the  court  below. 

Solicitors :  Messrs.  Gadsden  ^  Treherne  ;  Mr.  JR.  H.  Davits. 


[Law  Rep.,  8  Clianoery  Appeals,  663.] 
L.  JJ.  June  8, 1873. 

Booth  v.  Alcock. 

[1878  B.  72.] 

Right  to  LigJU — Lecue^After  acquired  E$tdte, 

A  leeflbr  grtJkted  a  lease  for  twenty-one  years  of  a  lionsd  t^itli  its  appnrtenah- 
eee,  amongist  wlilcli  lights  were  specified.  At  the  time  of  the  grant  he  held  an 
adjoining  house  for  a  term  of  years.  He  subsequently  acquired  the  reversion  ex- 
pedant  on  the  term  in  the  adjoinin^r  hou.se ;  and  after  the  expiration  of  the  t^'nu 
he  jjToceeded  to  build  on  th^site  of  the  adjoining  hotise  in  a  manner  which  mi^ht 
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interfere  with  the  lights  of  the  demiBed  hoase,  those  lights  not  being  andeni 
lights : 

Held,  (reversing  the  decision  of  Malins,  V,C.),  t  lat  the  lessor  was  not  by  his 
grant  prevented  from  so  building. 

By  an  indenture  of  lease  dated  the  31  ^t  of  August,  1864,  the 
defendant  W.  Alcock  demised  to  the  j.'  lintiff  R.  J.  Booth,  for 
^564:]  *twenty-one  years  from  Septeml--  r,  1864,  the  messuage, 
tenement  and  dwelling  house,  No.  26,  Cld  Change,  in  the  city 
of  London,  "together  with  all  edifices,  buildings,  ways,  lights, 
sewers,  water  courses,  rights,  easements,  advantages,  and  appur- 
tenances thereto  belonging,  or  therewii'i  used  or  enjoyed,"  at 
the  annual  rent  of  £500.  The  lease  contained  the  usual  lessor's 
covenant  for  quiet  enjoyment. 

At  the  time  of  making  this  demise  the  defendant  held  a  lease 
for  eighty  years  from  Midsummer,  1861,  of  the  house  so  de- 
mised ;  and  he  also  held  an  underlease  of  a  house,  No.  3,  Dis- 
tal!* Lane,  as  assignee  thereof  for  a  term  which  would  expire  ten 
days  before  Christmas,  1868.  On  the  4th  of  March,  1865,  the 
defendant  contracted  with  the  owners  of  the  reversion  expect- 
ant on  the  term  for  the  purchase  of  the  fee  in  No.  3,  Distaff 
Lane,  which  was,  on  the  8th  of  February,  1869,  conveyed  to 
him. 

The  defendant,  at  the  end  of  1872,  pulled  down  the  house  in 
Distaff  Lane,  and  proposed  to  build  on  the  site  in  a  mannei 
which,  as  the  plaintiff  alleged,  would  interfere  with  the  access 
of  light  to  the  house  No.  26,  Old  Change,  and  so  diminish  the 
rents  which  he  received  by  sub-letting  parts  of  the  house,  iu 
particular  a  part  which  wa^  let  to  a  silk  merchant. 

The  plaintiff,  after  much  correspondence,  filed  the  bill  iu  this 
suit  to  restrain  the  defendant  from  so  building.  There  was  a 
considerable  conflict  of  evidence  as  to  whether  the  proposed 
building  would  materially  interfere  with  the  light  hitherto  en- 
joyed by  the  plaintiff';  but  it  will  be  seen  that,  in  the  opinin  of 
their  lordships,  this  question  was  immaterial. 

The  Vice  Chancellor  Malins  granted  an  injunction  ('),  and  the 

O  1873.  March  20.  Sm  R.  Malins,  prietorflmerel.r,  IsbouldfeelveTymacti 
V.C.,  after  statin?  the  facts  of  the  case,  inclined  to  come  to  the  conclusion  that 
continued:  Now  I  am  not  prepared  to  it  would  be  a  case  not  for  an  injunction 
ssj,  nor  do  I  think,  apart  from  the  par-  but  for  compensation  in  money.  Tliin, 
ticular  use  for  which  these  rooms  of  the  however,  is  a  different  question  a1t4>> 
plaintiff's  house  are  required,  that  the  gether ;  it  is  a  question  whether  a  laud- 
diminution  of  light  here  will  be  very  lord  can  do  anything  in  derogation  of 
great ;  some  diminution  there  certainly  the  rights  of  his  tenant ;  and  it  has  not 
must  be,  and  I  totally  dissent  from  the  been  contended  that  he  can  do  so.  The 
architects  who  have  made  affidavits  that  defendant  having  granted  a  lease  of  this 
there  wiU  be  no  diminution  of  light  property,  wiih  all  rights  and  advantages 
whatever,  because  when  you  increase  attached  to  it,  it  is  perfectly  plain  that 
a  building  by  a  height  of  18  feet,  there  in  law  he  cannot  do  anything  hi  dero> 
must  be  a  diminution  of  light.  If  this  gation  of  his  own  grant.  All  the  rights 
were  a  case  between  neighboring  pro-  that  he  could  confer  on  the  plaintiff 
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♦defendant  moved  by  way  of  appeal  to  discharjic©  the  [665 
ordeK  The  motion  was  turned  into  a  motion  for  a  decree,  whieli 
now  came  on  for  hearing. 

Mr.  Cotloriy  Q.C.,  and  Mr.  C,  Ilavvcy^  fur  the  phiintiff :  No 
man  who  has  granted  a  lease  can,  by  building  on  other  land 
belonging  to  him,  obstruct  the  li«fhts  of  his  tenant.  In  this 
case  the  word  "  lights"  is  actually  found  in  the  lease ;  but  even 
without  that  word,  the  general  rule  of  law  would  be  sufficient  : 
Watts  V  Kelson  (^).  A  grantor  cannot  derogate  from  his  grant : 
Rowboiham  v.  Wilson  (*).  We  admit  that  we  should  have  no 
remedy  at  law  after  the  expiration  of  the  term  for  which  the 
lessor  originally  hekf  the  adjoining  land,  but  equity  will  extend 
the  relief  to  any  subsequently  acquired  interest  in  the  land. 

Mr.  Miller^  Q.C.,  and  Mr.  W.  JR.  ElUs^  for  the  defendant, 
were  not  called  upon. 

Sir  W.  M.  James,  L.J. :  I  am  of  opinion  that  the  plaintiff 
lias  not  the  right  to  light  which  he  has  claimed  by  his  bill ;  and 
it  is  therefore  not  necessary  for  us  to  go  into  the  question  of  the 
extent  of  the  diminution  of  lisrht.  At  the  time  when  the  lease 
Avas  made  the  defendant  was,  no  doubt,  the  owner  of  a  term  of 
a  few  years  in  the  adjoining  property,  and  no  doubt  the  words 
of  the  lease  amount  to  a  grant  of  the  light  coming  over  the 
adjoining:  property  during  the  terra  which  the  *defend-  [666 
suit,  at  the  date  of  the  lease,  had  in  that  property ;  but  the 
words  appear  to  me  to  deal  with  no  other  rights  than  those 
which  the  defendant  then  had.  This  is  not  the  case  of  a  man 
representing  himself  to  have  power  to  grant  for  twenty-one 
years  the  right  to  every  particle  of  li^ht  then  falling  upon  the 
house  demised,  and  granting  that  right  accordingly;  nor  is  it 
the  case  of  any  estoppel  either  at  law  o.r  in  equity ;  and  I  am 
unable  to  find  in  the  words  of  the  lease  any  reference,  either 
express  or  implied,  tb  the  extent  of  the  interest  which  the  de- 
fendant then  bad  in  the  adjoining  property.  He  had  at  that 
time  an  interest  in  the  adjoining  property,  and  of  course  the 
plaintiff  had  the  benefit  of  that  interest,  because  the  defendant 
then  had  it.  But  the  moment  the  term  held  by  the  lessor  came 
to  an  end,  he  had  full  right  to  do  what  he  liked  with  his  own 
property. 

were  K^^^Q>  ^^^  ^^^  lease  coDtaias  the  wliatever  lie  lias    conferred  must  be 

usual  covenant  for  quiet  enjojment.  taken   in  the    largest   possible    way. 

Tlie  plaintiff  is  therefore  entitled  to  set  Therefore  in  this  case  I  am  of  opinion 

up  against  the  defendant   a  require-  that  the  plaintiff  is  entitled  to  have  the 

nient  to  use  the  windows  for  a  particu-  uninterrupted  use  of  the  light  for  every 

lar  purpose,  requiring,  more  tlian  the  purpose  for  which  it  can  be  used  to  the 

usual  Quantity  of  light.     That  is  the  greatest  possible  advantage, 

principle  which  I  have  acted  upon  in  (')  Law  Rep..  6  Ch..  168. 

Dther  cases.     The  arrant  must  be  taken  (J)  %1  L.  J.  (Q-B.),  01,  65. 
uost  stiun  jly  against  the  grantor ;  and 
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If  the  original  owner  of  the  freehold  of  the  adjoining  house 
had  raised  its  height,  he  could  not  have  been  interfered  with 
l)j  the  plaintiff,  the  lights  not  being  ai*  jient ;  nqr  could  the  de- 
fendant have  been  interfered  with  if  he  had  bouscht  the  adjoin- 
ing property  after  the  house  had  been  raised.  Nov  was  there 
anything  in  the  lease  which  amounted  i  >  a  representation  that 
the  defendant  had  power  to  grant  the  lig. ..ts  for  twenty-one  years, 
nor  had  he  made  any  bargain  to  do  so.  It  was  a  mere  grant  of 
a  legal  right  unaffected  by  any  equity.  The  plaintiff  has,  in  my 
opinion,  foiled  to  make  out  his  case,  ai.  J  his  bill  must  be  dis- 
missed with  costs.  g 

Sir  G.  Mellish,  L.J. :  I  am  of  the  sane  opinion.  There  is 
no  difficulty  in  ascertaining  the  meaning  of  the  grant  at  law. 
Xo  doubt  it  would  be  a  grant  of  the  right  to  all  "the  lights,  so 
far  as  they  were  liable  to  be  affected  by  alterations  in  the  house 
in  Distaff  Lane,  for  so  long  as  the  defendant's  then  interest  in 
it  continued.  That  would  have  been  the  construction  of  the 
grant  even  if  the  word  "  lights"  had  not  been  inserted,  though 
the  insertion  of  that  word  makes  the  matter  clearer.  That  right 
would,  however,  cease  when  the  defendant's  then  interest  came 
to  an  end.  N"ow,  has  the  plaintiff  any  greater  right  in  equity  ? 
That  must  depend  upon  whether  there  was  any  bargain  or  con- 
tract that  the  plaintiff  should  enjoy  the  lights  during  the  whole 
of  the  twenty-one  years.  I  am  of  opinion  that  there  was 
667]  *^^  ^^^^  bargain  or  contract.  As  to  this,  there  is  a  great 
difference  between  a  grant  in  general  words  and  an  express 
grant  of  such  a  right.  There  may,  perhaps,  in  this  case  be  no 
great  difference  in  result  between  a  general  grant  of  lights  and 
an  express  grant  of  lights  to  continue  during  the  existence  of 
the  grantor's  then  interest;  but  there  is  a  very  material  differ- 
ence between  such  grants  with  regard  to  the  question  whether 
the  grantee  is  in  equity^  entitled  to  any  right  after  the  determi- 
nation of  the  estate  which  the  grantor  had  in  the  other  property 
at  the  date  of  the  grant.  General  words  in  a  grant  must  be 
restricted  to  that  which  the  grantor  had  then  power  to  grant, 
and  will  not  extend  to  anything  which  he  might  subsequently 
acquire.  In  my  opinion  the  plaintiff  has  failed  to  make  out  any 
case  for  relief. 

Solicitors  for  the  plaintiff:  Messrs.  TFooi,  Street^  ^Hayier. 
Solicitors  for  the  defendant :  Messrs*  Depree^  Austen  ^  Julsum. 
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[Law  Reportfl,  8  Chancery  Appeals,  G07.] 
L.  J  J.  April  25 ;  May  2, 9, 1878. 

Ex  patte  Peabson.    In  re  Mobtimer. 

Bankruptcy — EjDecuHon  Creditor —  Seizure  and  Sale — Private  Sale  by  the  Debtor 
to  ike  Execution  Creditor — Fraudulent  Transfer — Fraudulent  Preference — 
Bankruptcy  Act,  1869,  »,  6,  mb^,  2,  5,  and  u.  87, 92. 

P  recovered  judgment  for  a  sum  exceeding  £50  from  a  trader,  and  on  tlie  8th 
of  Augpuit  lodged  an  execution  in  the  hands  of  the  sheriff)  who  seized  six  of  his 
horses. 

On  the  11th  of  August,  before  any  sale  had  been  made  by  the  sheriff",  the 
debtor  agreed  with  P  to  sell  him  the  six  horses  which  the  sheriff^  had  seized  for 
the  amount  of  the  debt  and  the  sheriff's  charges ;  and  P  accordingly  witlidrew 
the  execution,  but  he  left  the  horses  in  the  deb^r's  stables,  and  signed  an  agree- 
ment to  let  the  debtor  have  the  use  of  them  for  a  certain  payment  per  dny. 

On  the  15th  of  August,  P  removed  the  horses,  and  soon  afterwards  sold  them 
for  about  the  same  price  as  he  gave  for  them.  The  debtor  was  at  the  time  of 
the  sale  insolvent,  and  on  the  15th  of  August  he  filed  a  petition  for  liquidation, 
and  trustees  were  appointed,  who  claimed  the  price  of  the  horses  from  P : 

Held  (affirming  the  decision  of  the  chief  judge),  that  the  sale  of  the  horses  to 
the  execution  creditor,  having  been  made  for  the  purpose  of  avoiding?  a  sale  by 
the  sheriff',  was  a  fraudulent  transfer  under  the  2d  sub-section  of  the  6th  section 
of  the  Bankruptcy  Act,  1869,  and  was  void  against  tlie  creditors. 

*But,  semble,  it  would  not  have  been  fraudulent  if  the  debtor  had  been  [668 
solvent. 

Held,  also,  by  JameSt  L.J.  (  diesentiente  Hellish,  L.  J.),  that  the  seizure  by  the 
sheriff^  followed  by  the  sale  by  the  debtor  to  the  creditor,  constituted  a  seizure 
and  sale  within  the  5th  sub-section  of  the  6th  section,  and  an  act  of  bankruptcy. 

Held,  also,  by  James,  L. J.  (dvbitonte  Mdlish,  L. J.),  that  the  sale  was  a  fraudu- 
lent preference  of  the  creditor. 

This  was  an  appeal  from  an  order  of  the  chief  judge  in  bank- 
ruptcy. H.  G.  Mortimer  was  a  contractor  at  Lee,  Kent.  On 
the  29th  of  April,  1872,  "William  Pearson  commenced  an  action 
against  him  to  recover  £104  for  principal  and  interest  due  upon 
three  bills  of  exchange  accepted  by  Mortimer.  Mortimer  paid 
off  part  of  the  debt,  and  on  the  8th  of  August,  1872,  judgment 
was  signed  for  the  remainder  of  the  debt  and  costs,  amounting 
together  to  £79  15?.  The  same  day  execution  was  issued  and 
loaged  with  the  sheriff  of  Kent,  who  seized  six  horses  belong- 
ing to  Mortimer.  On  the  10th  of  August  another  execution  was 
put  in  by  Alexander  Jones  for  £53  65.,  under  which  some  other 
horses  were  seized.  For  the  first  two  days  the  sheriff's  officer, 
with  Pearson's  consent,  allowed  Mortimer  to  use  the  horses  that 
were  seized;  but  on  the  10th  he  told  him  that  be  should 
not  allow  them  any  longer  to  be  taken  out  of  the  stable.  On 
the  11th  of  August,  which  was  Sunday,  Mortimer  called  on 
Pearson,  who  was  friendly  disposed  towards  him,  with  a  view 
of  inducing  him  to  allow  him  to  have  the  use  of  his  horses,  in 
order  that  his  business  might  not  be  stopped.  This  Pearson 
refused  to  ^o,  but  the  result  of  this  interview  was  that  Pearson 
6  Eno.  Rep.]  72 
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came  to  Mortimer's  house  on  Monday  morning,  and  met  there 
the  sheriff's  officer  and  the  clerk  of  Pearson's  attorney.  No 
sale  had  yet  been  made  by  the  sheriff.  An  arrangement  was 
entered  into  at  the  suggestion  of  the  attorney's  clerk  between 
Mortimer  and  Pearson,  that  the  latter  should  purchase  the  six 
horses  for  £93  lO^.,  and  Pearson  the  same  day  paid  this  sum  by 
two  checks,  one  for  £79  155.,  which  was  handed  back  to  Pear- 
son's attorney  for  his  debt  and  costs,  and  the  other  for  £13 
155.,  which  was  handed  to  the  sheriff's  officer  for  his  costs  of  the 
levy.  The  officer  was  then  ordered  by  Pearson's  attorney  to 
669]  withdraw  *and  he  did  so,  Mortimer  signed  a  receipt  for 
the  money  as  the  purchase  money  of  the  six  horses.  He  also 
signed  a  declaration  that  the  six  horses  were  his  own  property, 
and  that  they  were  not  included  in  any  bill  of  sale,  or  in  any 
other  way  charged  or  incumbered.  At  the  same  time  a  written 
agreement  was  entered  into  between  Pearson  and  Mortimer  for 
the  hiring  of  the  six  horses  by  Mortimer  at  the  rate  of  65.  a 
piece  per  day,  and  the  horses  were  left  in  his  possession.  On 
the  16th  of  August  Pearson  removed  them,  and  advertised  them 
for  sale  by  auction  on  the  31st  of  August.  On  the  28th  of 
August  Mr.  Phillips  (a  friend  of  Mortimer)  bought  them,  and 
after  that  Mortimer  had  still  the  use  of  them.  On  the  12th  and 
15th  of  August,  two  other  executions  for  £31  and  £82  respect- 
ively were  put  in  by  other  creditors.  On  the  15th  of  Augu!?t 
Mortimer  filed  a  petition  for  liquidation  by  arrangement.  "Xo 
notice  was  given  to  Pearson  of  the  petition  till  after  he  had  re- 
moved the  horses.  At  the  first  meeting^  of  the  creditors,  on  the 
1st  of  September,  1872,  it  was  resolved  to  proceed  by  liquida- 
tion, and  two  trustees  were  appointed.  The  trustees  on  the  6tli 
of  November  applied  to  the  court  for  an  order  declaring  that  the 
transfer  of  the  horses  to  Pearson  was  void  as  against  them,  and 
that  Pearson  might  be  ordered  to  restore  the  horses  or  to  pay  the 
value  thereof  to  the  trustees.  The  County  Court  judge  held,  on 
the  evidence,  that  the  sale  was  not  made  baruijvde,  and  he  held 
that  it  was  void  as  against  the  trustees  under  the  liquidation, 
and  made  an  order  that  Pearson  should  pay  the  trustees  £76, 
which  was  agreed  upon  as  the  value  of  the  horses,  and  the  costs 
qf  the  application.  There  was  no  evidence  what  the  real  value 
of  the  horses  was. 

This  order  was  affirmed  by  the  chief  judge  on  appeal  ('),  and 
Pearson  appealed  from  his  decision. 

(^)  1873.  March  8.  SiB  Jambs  Bacon,  of  the  provisions  of  the  act,  thouf^h 

C.J. :  It  is  upon  the  construction  of  the  there  are  cases  in  Wliich  the  courts 

statute  alone  that  this  question  must  Imve  said  tliat  an  evasion  of  the  hiw  of 

be  decided;  there  is  no  otiier  law  re-  bankruptcy  is  an  improper  thing.     [Uis 

latingtoit.     I  do  not  proceed  upon  any  lordship  referred  to  sect.  6  (sab>Bects. 

Dotiaa  that  there  has  been  au  evasion  3  and  5)  aud  socta.  87  and  1^  of  the 
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*Mr.  De  Gex,  Q.C.,  and  Mr.  Findlay  Knight,  for  the  ap.[670 
pellant:  The  transaction  was  not  an  act  of  bankruptcy  within 
the  meaning  of  the  5th  sub-section  of  sect.  6  of  the  Bankruptcy 
Act,  1869  (*) ;  *tbe  words  "  seizure  and  sale"  mean  seizure  [671 

and  sale  by  the  sheriflp.  The  property  in  the  goods  still  re- 
mained in  the  debtor :  Giles  v.  Grover  (*) ;  Ex  Parte  Williams  {% 
The  debtor  might  at  any  time  before  the  sale  pay  the  debt  and 

Bankruptcy  Act,  1869,  and  continued  :]  everytliing  and  tlie  other  creditors 
Now  apply  that  to  the  facts  of  the  nothing."  Literally,  that  is  not  so  here, 
present  case.  The  sheriff,  under  the  for  the  other  creditors  did  get  some- 
execution  issued  by  Pearson,  seized  thing,  but  they  did  not  get  which 
Mortimer's  goods.  From  that  time  was  sold  to  Pearson.  But  the  jud^^es 
those  goods  were  in  the  custody  of  the  in  their  judgment  went  fully  into  iliis 
law,  and  it  was  the  duty  of  the  sheriff  part  of  the  case :  [His  lordship  read 
to  proceed  to  a  sale  if  the  execution  passages  from  the  jud^^ments  of  tlie 
was  not  satisfied.  If  he  had  done  chief  justice,  and  of  Mellor  and  Shee, 
this,  unquestionably  the  proceeds  of  J  J.,  and  continued :]  That  decision  was 
the  sale  would  have  been  distributa-  afterwards  afiirmea  by  the  Exchequer 
ble  among  tlie  creditors  of  Mortimer  Chamber.  And  in  my  opinion,  this 
generally.  This  inchoate  act  of  bank-  being  the  law,  the  decision  of  the 
ruptcy  having  been  committed,  the  County  Court  judge  in  the  present  cane* 
question  is,  whether  it  was  competent  was  perfectly  right.  By  a  contrivance 
lo  the  execution  creditor  to  deal  with  the  between  the  debtor  ant  the  execution 
debtor  for  the  purchase  of  the  goods  creditor  the  other  creditors  were  de- 
which  had  been  seized?  They  were  prived  of  a  benefit  whicli  the  statute 
not  the  debtor's  to  sell ;  they  were  the  intended  them  to  have.  The  debtor 
property  of  the  law.  The  question  is,  attempted  to  sell  that  which  was  not 
whether  he  has  fraudulently  disposed  of  his  to  sell.  The  transaction  was  a 
a  part  of  liis  property.  It  is  clear  that  complete  nullity.  The  order  of  the 
all  his  other  creditors  are  defeated  and  County  Court  judge  was  a  proper  one, 
delayed  by  what  he  has  done.  A  mere  and  it  must  be  affirmed.  The  appeal 
"ursory  view  of  the  act  shows  that  it  is  must  be  dismissed  with  costs, 
not  competent  to  a  trader  debtor  when  (*)  Sect.  6  defines  '*  acts  of  bank- 
his  goods  have  been  seized  in  this  way  ruptcy ;"  among  them  one  by  sub  sect. 
to  sell  them  himself.  I  should  have  2:  "That  the  debtor  has  in  England 
come  to  this  conclusion  in  the  absence  or  elsewhere  made  a  fraudulent  con- 
of  any  authority.  But  there  is  plain,  veyance,  gift,  delivery,  or  transfer  of 
distinct,  pointed  authority  to  that  effect  his  property,  or  of  any  part  thereof." 
in  the  judgments  of  all  the  judges  who  And  by  sub-sect.  5:  "That  execution 
decided  Woodhouse  v,  Murray  (Law  issued  against  the  debtor  on  any  legal 
Rep.,  2Q.B.,634;Ibld,4Q.B.,27).  That-  process  for  the  purpose  of  obtaining 
was  a  decision  on  sect.  78  of  the  Bank-  payment  of  not  less  than  £50  has,  in 
ruptcy  Act,  1861,  the  provisions  of  the  case  of  a  trader,  been  levied  by . 
which  are  analogous  to  those  of  sect.  87  seizure  and  sale  of  his  fifoods." 
of  the  present  act.  It  is  true  that  in  And  by  sect.  87 :  "  Where  the  goods 
that  case  there  was  a  transfer  of  all  the  of  any  trader  have  been  taken  in  execu- 
bankrupt's  property.  But  the  lord  chief  tion  in  respect  of  a  judgment  for  a  sum 
justice  said  during  the  argument  (Law  exceeding  £50  and  sold,  the  sheriff.  .  . 
Hep.,  2  Q.  B.,  637):  "  The  difficulty  shall  reUin  the  proceeds  of  such  sale  in 
arises  under  sect.  73 ;  by  that  section  his  hands  for  a  period  of  fourteen  days, 
the  seizure  by  the  sheriff  is  an  inchoate  and  upon  notice  being  served  on  him 
act  of  bankruptcy.  If  a  sale  had  taken  within  that  period  of  a  bankruptcy  peti- 
place  under  the  execution,  the  debtor  tion  having  been  presented  against  such 
might  have  been  adjudged  a  bankrupt,  trader,  shall  hold  the  proceeds  of  such 
and  then  his  property  could  have  been  sale,  after  deducting  expenses,  on  trust 
distributed  ratably  among  all  his  ere-  to  pay  the  same  to  the  trustees  " 
ditors.  By  withdrawing  the  sheriff  and  (')  9  Bing.,  128. 
taking  the  assignment,  tue  plaintiff  gets  (*)  Law  Rep. ,  7  Oh.  ,814. 
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redeem  the  goods,  and  why  should  he  not  pay  in  goods  as  well 
as  in  money?  The  sale  was  evidently  not  made  at  an  under- 
value.  The  decision  ia  Woodhouse  v.  Murray  (*),  upon  which 
the  chief  jud^e  relied,  turned  upon  the  fact  that  the  debtor  h:nl 
made  an  assignment  of  the  whole  of  his  property  without  an 
equivalent,  and  that  was  in  itself  an  act  of  bankruptcy.  That 
does  not  apply  to  the  present  case.  An  execution  creditor  who 
has  seized  is  not  a  trustee  for  the  other  creditors,  but  is  entitled 
to  the  fruits  of  his  diligence.  If  the  court  holds  such  a  sale 
void,  it  will  be  inventing  a  new  fraud  which  is  not  mentioned 
in  any  previous  decision. 

Mr.  Bagleyy  and  Air.  WinsloWy  for  the  trustees :  We  do  not 
contend  that  in* a  bona  jkle  case  where  the  debtor  has  other 
means  for  carrying  on  his  business  he  and  the  debtor  may  not 
arrange  to  withdravv  the  execution,  and  so  avoid  an  act  of  bank- 
ruptcy. But  the  act  of  bankruptcy  is  inchoate,  and  if  the  debtor 
is  in  insolvent  circumstances  the  creditors  have  an  inchoate 
•  right  to  the  proceeds;  and  it  is  a  fraud  on  the  bankrupt  laws 
for  the  execution  creditor  to  gain  possession  of  the  goods,  an<l 
present  the  distribution  of  the  proceeds  among  the  others :  Ex 
Parte  Rayner  (^). 

The  test  of  insolvency  is  whether  the  debtor  has  other  pro- 
perty out  of  which  to  satisfy  the  debt,  and  if  the  goods  are  sold 
eitlier  by  the  sheriff  or  to  the  creditor  privately  it  is  equally  a 
proof  that  the  debtor  has  no  other  property.  Therefore  if  it  i^ 
not  strictly  within  the  words  of  the  section,  it  is  a  fraudulent 
preference  of  the  particular  creditor  under  the  92d  section,  and 
672]  ft  fraudulent  *transfer  within  the  2d  sub-section  of  the 
6th  section  of  the  act :  Rust  v.  G)opei*  (') ;  Alderson  v.  Temple  (*) ; 
Deoas  v.  Venables  (*) ;  Woodhouse  v.  Murray  (').  It  is  true  that 
in  the  last  mentioned  case  there  was  an  assignment  of  the  whole 
of  the  debtor's  property ;  but  the  ratio  decidendi  was  that  it  was 
an  evasion  of  the  bankrupt  laws,  and  it  is  equally  so  whether 
it  be  an  assignment  of  the  whole  or  of  part. 

Mr.  De  Gex^  in  reply. 

Sir  W.  M.  James,  L.J.,  after  shortly  stating  the  facts  as  men- 
tioned above,  continued  :  The  amount  of  litigation  in  this  case 
is  wholly  incommensurate  with  the  sum  in  dispute,  and  has 
been  apparently  carried  on  for  the  purpose  of  vindicating  the 
skill  of  the  attorney's  clerk  in  suggesting  this  device.  We  are 
of  opinion,  however,  that  this  device  has  not  succeeded,  and  that 
the  orders  of  the  County  Court  judge  and  of  the  chief  judge 
were  correct  for  more  than  one  reason.     For  myself,  I  am  of 

Q)  Law  Rep.,  3  Q.  B.,  634;  Ibid..  4        (*)  Cowp.,  6^0. 
Q.  B.,27.  («)4Barr.,2235. 

(«)  Law  Rep. .  7  CU. ,  335.  (•)  9  Bing.  N.  C,  400*    , 
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opinion  that  there  was  in  this  case  a  '^  seizure  and  a  sale"  within 
the  meaning  of  the  5th  sub-section  of  the  6th  section  of  the 
Bankruptcy  Act,  1869.  The  sub-section  is  not  very  gramraati- 
cally  expressed.  Levying  an  execution  is  a  pleonasm  meaning 
literally  executing  an  execution ;  but  I  think  the  meaning  of 
the  legislature  is,  that  if  the  judgment  be  followed  by  an  exe- 
cution, and  the  debt  levied  by  seizure  and  sale,  in  that  case 
there  is  an  act  of  bankruptcy. 

In  the  present  case  goods  were  seized,  and  then  the  execu- 
tion creditor,  with  the  consent  of  the  debtor,  dispenses  with  the 
further  assistance  of  the  sheriff,  and  takes  upon  himself  the  sale 
of  the  goods.  I  am  of  opinion  that  if  the  creditor,  with  the  con- 
sent of  the  debtor,  relieves  the  sheriff"  of  his  duty,  and  deals 
with  the  goods  himself,  it  is  a  levying  of  the  debt  by  seizure 
and  sale  within  the  meaning  of  the  bankrupt  law.  ,  It  has  been 
argued  that  this  is  a  penal  statute,  and  ought  to  be  strictly  con- 
strued. I  am  of  opinion  that  it  is  not  penal  statute,  and  that  it 
ought  to  bo  construed,  *like  the  statutes  of  Elizabeth  as  [673 
to  fraudulent  conveyances,  in  such  a  way  as  to  repress  the  mis- 
<  hicf  aimed  at  and  to  advance  the  remedy.  Where  a  trader  is 
ill  such  a  position  that  he  cannot  pay  his  debts,  and  his  assets 
are  being  expended  in  costs  and  sheriffs  expenses,  it  is  quite 
time  that  he  should  be  relieved  of  his  property,  and  that  it 
should  be  distributed  equitaby  among  his  creditors.  The  87th 
section  which  has  been  referred  to,  directing  the  disposal  of  the 
proceeds  of  the  sale  bv  the  sheriff,  does  not  appear  to  me  to 
cause  any  difficulty.  It  was  intended  for  the  direction  of  tho 
conduct  of  the  sheriff  under  certain  circumstances,  and  for  his 
protection. 

I  am  further  of  opinion  that  this  sale  was  a  voluntary  transfer 
of  the  goods  by  the  debtor  to  the  execution  creditor,  and  that  it 
was  void  as  a  fraudulent  preference  under  the  92d  section  of 
the  act.  The  execution  creditors  have  only  a  defeasible  title  to 
the  proceeds  of  the  goods,  and  then  the  debtor  consents  to  that 
defeasible  title  being  turned  into  an  indefeasible  title,  the  bank- 
ruptcy of  the  debtor  being  at  the  time  certain  and  imminent. 
No  doubt  this  was  done  by  the  debtor,  not  out  of  pure  gratitude 
to  the  creditor,  but  with  a  view  to  his  own  benent,  not  in  that 
respect  differing  from  the  ordinary  case  of  fraudulent  preference, 
where  a  debtor  prefers  his  father  or  brother,  or  the  trustees  of 
his  marriage  settlement,  not  merely  from  love  to  them,  but 
partly  from  the  expectation  of  benefits  to  arise  from  the  grate- 
ful recollection  of  that  which  he  has  done.  Here  it  is  clear  that 
he  acted  under  the  expectation  that  the  creditor  would  behave 
liberally  to  him,  and  would  allow  him  the  use  of  the  horses,  and 
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when  he  parted  with  them  would  let  them  go  into  the  hands  of 
a  friend. 

But  this  wa8  not  the  groftnd  on  •which  the  County  Court 
judge  and  the  chief  judge  appear  to  have  based  their  decisions. 
They  decided  the  case  on  the  broader  ground  that  this  transac- 
tion was  a  fraud  upon  the  bankruptcy  laws;  and  I  agree  with 
their  view.  I  am  of  opinion  that  Lord  Mansfield  and  the  other 
eminent  judges  who  established  the  law  as  to  fraudulent  prefer- 
ences and  fraudulent  assignments  by  the  debtor  would  have  had 
no  difficulty  in  applying  that  law  to  a  case  like  the  present.  I 
am  of  opinion  that  the  power  and  the  duty  which  have  been 
exercised  by  our  fathers  have  not  been  abdicated  or  repudiated 
674]  by  the  courts  in  later  times,  and  that  *the  legislature,  in 
adopting  the  old  decisions  and  crystallizing  them  into  positive 
enactments,  have  in  no  way  abrogated  the  duty  of  this  court  to 
apply  the  same  principles  in  proper  cases.  I  think  this  is  a 
proper  case  for  its  application  ;  and  I  am  the  more  inclined  to 
this  conclusion  because  I  can  conceive  a  still  more  refined  con- 
trivance for  evading  the  operation  of  the  act,  which  this  court 
ought  to  discountenance.  The  two  execution  creditors,  Pear- 
son and  Jones,  mi2:ht  have  combined  together,  and  Pearson 
might  have  bought  Jones's  goods,  and  Jones  mi^ht  have  bought 
Pearson's  goods,  and  the  amounts  might  have  oeen  appliedin 
satisfaction  of  their  respective  debts.  Such  a  contrivance  ought 
not  to  be  allowed  to  prevail.  On  the  whole,  therefore,  I  am  of 
opinion  that  there  was  a  contrivance  to  evade  the  law,  and  a 
fraudulent  dealing  with  the  goods  of  the  debtor,  and  an  act  of 
bankruptcy.     The  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J. :  I  have  come  to  the  same  conclusion. 
I  do  not,  however,  agree  that  the  transaction  amounted  to  an 
act  of  bankruptcy  under  the  5th  sub-section  of  the  6th  section 
of  the  Bankruptcy  Act,  1869.  I  think  that  the  words  "  levied 
by  seizure  and  sale  "  are  used  in  their  technical  sense  of  seizure 
by  the  sheritt*  and  sale  by  him,  and  that  it  would  be  carrying 
the  words  beyond  their  plain  and  ordinary  meaning  to  hold 
them  to  apply  to  a  case  where  there  has  been  a  seizure  of  goods 
by  the  sheriff,  and  a  subsequent  sale  of  the  goods  by  the  debtor. 
Similar  words  had  occurred  in  the  73d  section  of  the  Bank- 
ruptcy Act,  1861,  which  enacted,  "  that  if  any  execution  shall 
be  levied  by  seizure  and  sale  of  any  of  the  goods  and  chattels 
of  any  trader  debtor,  upon  any  judgment  recovered  in*any  ac- 
tion personal  for  the  recovery  of  any  debt  or  money  demand 
exceeding  £50,  every  such  debtor  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  from  the  date  of  the  seizure 
of  such  goods  and  chattels,"  where  the  sale  is  expressly  spoken 
of  as  being  made  "  upon  any  judgment;"  and  by  the  183d  sec- 
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tion  of  the  Bankrupt  Law  Consolidation  Act,  18J9,  "all  6x0- 
cntions  and  attachments  against  the  goods  and  chattels  of  any 
Imnkrupt,  bonajidt  executed  and  levied  by  seizure  and  sale  be- 
fore the  date  of  the  fiat  or  that  filing  of  the  petition,"  were 
(loclured  *to  be  valid.  I  think  in  both  cases  the  legisla-  [675 
til  re  must  be  taken  to  be  contemplating  a  sale  by  the  sheriff, 
not  by  the  debtor. 

I  hiive  also  great  doubt  whether  this  case  comes  within  the 
92d  section  as  to  fraudulent  preference;  because  the  County 
Court  judge,  who  carefully  considered  all  the  facts,  has  abstained 
from  finding  that  it  was  a  purely  voluntary  act  for  the  sole  pur- 
pose of  benefiting  the  creditor.  But,  after  giving  it  my  best 
consideration,  I  am  of  opinion  that  we  ought  to  affirm  the  orders 
of  the  County  Court  judge  and  the  chief  judge,  on  the  ground 
that  there  was  a  fraudulent  transfer  of  part  of  the  debtor's  pro- 
perty within  the  2d  sub-section  of  the  6th  section  of  the  act 
of  1869.  Acts  of  bankruptcy  were  meant  to  be  a  test  of  a 
debtor's  insolvency.  The  legislatm*e  has  said  that  if  a  debtor's 
goods  are  seized,  and  he  cannot  prevent  them  being  sold  by 
the  sheriff,  it  is  a  fair  test  of  his  insolvency;  and  that  in  that 
ease  the  proceeds  ought  to  be  distributed  among  all  his  creditors 
equally,  and  that  the  execution  creditor  ought  not  to  have  the 
whole. 

In  this  case  it  is  clear  that  both  the  debtor  and  the  creditor 
well  knew  that  the  debtor  was  insolvent ;  and  knowing  this, 
and  knowing  the  law,  for  they  had  the  advice  of  the  attorney's 
clerk,  they  agree  together  to  do  the  precise  thing  which  the 
legislature  declared  to  be  an  act  of  bankruptcy,  in  such  a  way 
as  to  avoid,  as  they  supposed,  committing  an  act  of  bankruptcy. 
I  think  that  we  ought  to  hold  that  such  a  transaction  was  a 
fraudulent  transfer.  I  agree  with  Mr.  De  Qex,  that  we  ought 
to  hesitate  before  we  establish  a  new  kind  of  fraud.  Bat  the' 
legislature  has  used  general  words,  which  must  apply  as  mruch 
to  newly-invented  frauds  as  to  those  which  we  fiud  described 
in  the  books.  Where  an  act  of  parliament  makes  a  new  act  of 
bankruptcy  the  parties  may  adopt  fresh  contrivances  for  evad- 
ing it,  and  we  must  apply  the  old  principles  to  the  new  state 
of  things. 

I  do  not  say  that  such  a  sale  as  this  might  not  be  effected 
without  committing  an  act  of  bankruptcy,  if  the  debtor  was 
solvent  at  the  time.  The  legislature  has  not  made  seizure 
without  sale  an  act  of  bankruptcy  ;  fo^  it  was  intended  that  if 
a  man's  goods  were  seized  he  should  have  an  opportunity  of 
saving  them  by  paying  the  debt,  and  the  mere  fact  of  his  sell- 
ing them  to  the  ♦execution  creditor  would  not  be  neces-  [676 
sarily  an  act  of  bankruptcy  if  he  were  solvent.    But  when  a 
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debtor  is  really  insolvent,  and  this  device  is  resorted  to  for  the 
express  purpose  of  avoiding  the  operation  of  the  6th  sab-section 
of  sect  6, 1  think  it  is  a  fraudulent  dealing  with  the  goods  and. 
an  act  of  bankruptcy. 

Solicitors    for   the  appellant:  Messrs.  Linklater  Hacvoood,  ^ 
Co.^  agents  for  Mr.  0.  M.  Gibson ^  Dartford, 
Solicitor  for  the  trustees :  Mr.  James  Mote. 


[Law  Reports,  8  Chancery  Appeals,  095.] 
L.a  and  L.J.M.,  Feb.  20, 1878. 

695]  *OCHaENBEIN  V.  PaPELIER. 

[1872  0.  35.] 

Foreign  Judgment  —  Fraud  —  Action  at  Law — Injunction  —  Concurrent  Jur%$' 

dictum. 

A  plea  of  fraud  is  a  good  defense  at  law  to  an  action  on  a  foreign  jud^rment ; 
and  therefore  the  Court  of  Chancery  will  not,  on  the  ^n^und  that  such  a  judgment 
was  obtained  by  fraud,  interfere  with  the  action  at  law. 

In  cases  of  concurrent  jurisdiction  proceedings  at  law  will  not  be  interfered 
with  by..the Court  of  Chancery,  unless  that  court  can  give  a  more  perfect  remedy*, 
or  the  case  can  be  better  tried  by  the  procedure  of  that  court. 

Decision  of  Jfalins,  V,C.,  affirmed. 

C.  E.  OcHSENBEiN,  the  plaintiff  in  this  case,  was  a  seed  mer- 
chant in  London,  and  S.  Papelier,  the  defendant,  was  a  seed 
merchant  at  Nancy,  in .  France.  In  January,  1872,  Papelier 
agreed  to  sell  to  Ochsenbein  a  lar^e  quantity  of  trefoil  seed,  and 
accordingly  shipped  for  Ochsenbein  some  trefoil  seed  to  London 
and  some  to  Havre.  Ochsenbein  complained  that  the  seed  was 
inferior,  and  not  equal  to  sample,  and  much  correspondence  on 
'the  subject  ensued.  Finally,  Ochsenbein,  by  arrangement, 
went  to  Paris,  and  there  saw  Papelier's  son,  who  was  autho- 
rized to  act  as  Papelier's  agent.  After  much  discussion,  every 
point  was,  on  the  18th  of  April,  as  Ochsenbein  alleged,  settled 
between  them,  except  as  to  the  loss  of  weight  which  had  taken 
place  in  the  transit  of  the  seed.  However,  on  the  same  day 
Papelier's  son  brought  to  the  hotel  where  Ochsenbein  was  ptay- 
ing  an  "  assignation  "  or  writ  from  the  Tribunal  of  Commerce 
at  I^ancy  to  recover  the  price  of  the.  seed  and  damages.  Och- 
senbein was  much  annoyed  at  this,  and  remonstrated  with 
Papelier's  •  son  on  this  proceeding,  as  being  in  want  of  good 
faith,  when  Ochsenbein  had  come  to  Paris  to  arrange  the  mat- 
ter. Papelier's  son,  as  Ochsenbein  alleged,  thereupon  apolo« 
gized,  and  agreed  that  all  the  questions  between  them  should  be 
referred  to  arbitration  in  London,  to  which  place  Papelier  should 
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come,  and  thereupon  the  writ  was,  with  the  assent  of  Papelier's 
son,  burnt  by  Ochseubein.  Ochsenbein  then  returned  to  Lon- 
'don,  and  exerted  himself  to  obtain  ofters  for  the  seed.  Pape- 
lier, however,  proceeded  with  the  action  at  Nancy,  and  in 
♦June,  1872,  obtained  at  Nancy  judgment  by  default  [696 
•against  Ochsenbein  for  £220  (5502  francs). 

In  July,  1872,  Papelier  brought,  upon  this  judgment,  an  action 
in  the  Court  of  Queen's  Bench  for  £220  and  interest.  Ochsen- 
bein  then  filed  the  bill!  in  this  suit  against  Papelier,  alleging  as 
above  stated,  and  that. the  agreement  to  refer  had  only  been 
made  by  Papelier's  son  in  order  to  enable  Papelier  to  obtain  a 
judgment  behind  Qchsenbein's  back,  and  alleging  that  he  had 
no  defeuMe  at  la^w  to  the  action,  as  the  Court  of  Queen's  Bench 
would  only  require  proof  of  the  judgment  in  the  Court  of  Nancy ; 
and  prayiftg  for  an  injunction.  The  plaintiff  moved  for  an  in- 
junction accordingly  ;  and  Vice  Chancellor  Malins  refused  the 
motion  with  costs.     The  plaintiff  appealed. 

Mr.  GlassCy  Q.C.,  and  Mr*Whitehorney  for  the  appellant:  We 
allege  that  the  foreign  judgment  was  obtained  by  fraud,  and 
that  the  case,  therefore,  comes  within  the  jurisdiction  of  this 
court.  The  plaintiff  has  not  pleaded  any  equitable  plea,  and  has 
a  right  to  come  here  :  Gomperiz  v.  Pooley  (*).  Where  a  foreign 
judgment  is,  ou  the  face  of  it,  regular,  there  is  no  case  where  a 
l>lea  of  fraud  has  been  held  good  at  law :  Kingsford  v.  Swinford  f'). 
At  all  events  we  have  a  right  to  discovery,  and  that -gives  tne 
court  jurisdiction  to  interfere  :  Pearce  v.  Creswick  ('),  It  is  by 
no  means  certaijji  that  the  Court  of  Law  will  admit  evidence  of 
the  fraud,  and  we  ought  not  to  be  exposed  to  that  risk.  Nearly 
all  the  authorities  cited  on  the  point  in  Story's  Conflict  of 
Laws  (*)  are  from  chancery.  Hoare  v.  Bremridge  (*)  shows  that 
the  court  has  jurisdiction.  Sank  of  Australasia  v.  Nias  (•),  Imrie 
V.  Casirique  (.^,  and  Godard  v.  Gray  (^),  show  that  a  Court  of 
Law  is  inclined  to  enforce  a  foreign  judgment.  So  also  do 
Schibsby.y:  Westenholz  (•)  and  Bowles  v.  Orr  ('®).  Though  ther^ 
may  be  a  legal  defense,  this  court  will  often  interfere :  Thornton 
V.  M'Kewan  ("). 

*Mr.  HigginSj  Q.C.,  and  Mr.  Marten^  for  the  defendant,  [697 
were  not  called  upon. 

Lord  Selbornb,  L.C.  :  It  is  the  rule  of  this  court  that  in  cases 
of  concurrent  jurisdiction  this  court  ought  not  to  interfere  with 
any  proceedings  at  law  unless  it  has  better  means  of  doing  jus- 

0)  4  Drew.,  448.  (•)  17  Q.B.,  717. 

(*)  7  W.  R.,  215.  C)  a C.  B.  (N.S.).  405. 

(•)  2  Hare,  28«.  (")  Law  Rep.,  6  Q.B.,  139. 

0)  §§  803.  606.  (»)  Ibid,  156. 

(•)  Law  Rep.,  14  Eq.,  622 ;  Ibid,  8       (»")  1  Y.  &  C.  Ex..  404. 
Cli.,22.  ('')1  H.&M.,526. 

6  EwG.  Rep.]  73 
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tice  between  the  parties  than  are  possessed  by  a  Court  of  Law. 
That  may  be  the  case  either  because  a  Court  of  Equity  is  able 
to  fi^ive  a  more  perfect  remedy,  or  because  the  nature  of  the  case 
admits  of  its  being  better  tried  by  the  procedure  of  this  court 
than  by  that  of  a  Court  of  Law. 

If  this  is  a  case  of  strictly  concurrent  jurisdiction,  it  appears* 
to  me  that  neither  of  these  grounds  exist,  so  as  to  justify  the  in- 
terference of  this  court  with  the  action  at  law.  The  remedy  in 
this  case  would  not  be  different  in  effect  from  a  successful  de- 
fense to  the  action  at  law  ;  and  there  are  no  better  means  of  trial 
according  to  the  procedure  of  this  court  than  there  are  at  la\^. 
On  the  contrary,  it  appears  to  me  that,  in  all  the  material  points 
of  the  question  in  this  case,  the  procedure  of  a  Court  of  Law  is 
far  better  adapted  to  elicit  the  truth,  as  to  the  controverted 
question  of  fact,  that  the  procedure  of  a  Court  of  Equity.  If, 
therefore,  this  is  a  case  of  strictly  concurrent  jurisdiction  of 
Law  and  Equity,  I  should  say,  as^was  said  in  Hoare  v.  Brem-^ 
ridge  (*),  that  this  case  is  more  fit  for  the  decision  of  a  Court  of 
Law.  I  should  also  say  that  the  jurisdiction  ought  to  remain 
in  the  court  in  which  the  proceedings  have  been  commenced. 

Is  it,  then,  a  case  of  strictly  concurrent  jurisdiction?  Not- 
withstanding the  effect  of  the  statute,  which  permitted  equitable 
defenses  to  be  pleaded  at  law,  it  has  been  determined  that  in 
many  cases  a  defendant  at  law  is  entitled,  as  he  was  before,  to 
come  into  this  court.  These  cases  have,  in  my  judgment,  no 
application  whatever  to  that  before  us,  because  the  conclusion 
at  which  I  have  arrived,  assuming  this  to  be  a  case  in  which 
equity  might  have  jurisdiction,  is  that  the  Court  of  Law  has 
concurrent  jurisdiction,  and  that  complete  justice  can  be  done 
at  law.  • 

It  has  been  suggested  in  the  able  and  zealous  arguments  for 
the  plaintiff  that  tliere  may  be  a  doubt  about  the  power  of  a 
698]  Court  of  *Law  to  give  full  effect  to  the  allegations  of 
fraud  contained  in  those  portions  of  the  bill  which  relate  to  the 
foreign  judgment..  I  should  be  sorry  to  think  that  anything 
should  fall  from  this  court  which  might  give  the  least  color  to 
any  doubt  as  to  the  power  of  a  Court  of  Law  to  take  cognizance 
of  fraud  in  obtaining  foreign  judgments. 

On  that  point  there  are  many  cases,  and  the  doctrine  has 
never  been  controverted.  The  dicta  of  Chief  Justice  DeG  rey  in 
the  Duchess  of  Kingston's  Case  (*)  have  always  been  considered 
perfectly  sound  law,  and  they  apply  with  at  least  as  much  force 
to  foreign  as  to  English  judgments.  His  lordship  there  saiil 
of  ^  ju<lgment  that  ('),  *'  like  all  other  acts  of  the  highest  judi- 

(»)  Law  Rep.,  14  Eq.,  522 ;  Tbid..  8        (»)  2  Sm.  L.  C,  679,  0th  Ed. 
Ch..22.  O  Ibid.,  687. 
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cial  authority,  it  is  impeachable  from  without;  although  it  is 
not  permitted  to  show  that  the  court  was  mistaken,  it  may  bo 
shown  that  they  were  misled.  Fraud  is  an  extrinsic  collateral 
act  which  vitiates  the  most  solemn  proceedings  of  courts  of  jus- 
tice. Lord  Coke  says  it  avoids  all  judicial  acts,  ecclesiastical 
or  temporal."  There  is  no  difference  in  this  respect  between 
the  doctrine  of  law  and  equity.  In  Buller's  Nisi  Prius  (*)  and 
Story's  Conflict  of  Laws  (')  legal  and  equitable  authorities  are 
cited  indiscriminately  on  the  point,  and  1  think  that  writers  of 
sach  eminence  would  not  have  referred  in  that  manner  to  a  doc- 
trine as  to  which  they  conceived  that  there  was  any  such  dis- 
tinction. And  when  I  examine  the  case  of  Price  v.  JDewhurst  0, 
it  is  plain  that  the  principles  there  enunciated  by  the  vice  chan- 
cellor, when  rightly  understood,  mean  that  a  foreign  judgment 
is  not  a  thing  to  be  got  rid  of  by  the  intervention  of  equity  onlj', 
but  is  a  thing  which,  when  fraud  has  been  shown,  will  be  void 
at  law  also.  If  it  is  a  nullity  in  equity,  it  is  a  nullity  everywhere. 
The  vice  chancellor  says  {*) :  "  This,  I  apprehend,  1  am  at 
liberty  to  do,  namely,  to  see  whether  a  judgment  obtained 
abroad  has  been  fraudulently  obtained  or  not ;  and  I  apprehend 
that,  if  the  court  finds  that  certain  proceedings  abroad  have 
been  fraudulent,  then  it  is  at  liberty  to  deal  with  the  parlies  it 
finds  before  it,  and  the  subject  it  has  to  administer,  just  in  the 
same  manner  as  if  the  foreign  judgment  had  never  taken  place." 

*And  again  (*) :  "  Thus  the  court,  by  means  of  the  in-  [699 
junction,  set  aside  the  judgment  of  a  foreign  court,  and  the 
ground  on  which  the  court  proceeded  was  that  the  foreign  judg- 
ment had  been  obtained  by  fraud.  Now  I  take  that  to  be  quite 
consistent  with  the  principles  on  which  this  court  acts ;  and  it 
is  of  no  consequence  where  the  judgment  is  given  if  it  appears 
to  have  been  obtained  by  fraud  ;  in  every  such  case  the  court 
will  consider  it  as  a  nullity." 

So  much  for  the  cases  in  equity,  which  are  properly  referred 
to  as  being  equally  authorities  at  law.  In  Smith's  Leading 
Cases  (a  book  by  a  writer  of  as  much  authority  as  any  in  very 
modern  times)  it  is  treated  (^)  as  free  from  doubt  that  fraud  in 
judgments  is  examinable  at  law  as  well  as  in  equity ;  and  the 
same  thing  is  said  by  Lord  Campbell  in  his  judgment  in  Bank 
of  Australasia  v.  Nias  (^.  Mr.  Justice  Story  says  the  same  thing — 
that,  as  a"  matter  of  course,  foreign  judgments  are  avoided  if 
founded  on  fraud.  He  says,  §  603  :  "  It  is  admitted  on  all  sides 
that  in  such  cases  the  foieign  judgments  are  prima  facie  evidence 
to  sustain  the  action,  and  are  to  be  deemed  right  until  the  con- 

C)  Page  244  a.  (♦)  Ibid. ,  302. 

O  §§  607,  608.  (•)  8  Sim. ,  804. 

(•)  8  Sim..  279.  (•)  Vol.  ii,  p.  732. 

(,16Q.B.,717,  735. 
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trary  is  established,  and  of  course  they  may  be  avoided  if  they 
are  founded  on  fraud,  or  are  pronounced  by  a  court  not  having 
any  competent  jurisdiction  over  the  cause."  And  again,  at  § 
607 :  ^'It  IS  easy  to  understand  that  the  defendant  may  be  at 
liberty  to  impeach  the  original  justice  of  the  judgment,  by  show, 
ing  that  the  court  had  no  jurisdiction,  or  that  he  dever  had  any 
notice  of  the  suit ;  or  that  it  was  procured  by  fraud ;  or  that 
upon  its  face  it  is  founded  in  mistake ;  or  that  it  is  irregular, 
and  bad  by  the  local  law,  fori  ret  judicat(B,  To  such  an  extent 
the  doctrine  is  intelligible  and  practicable.  Beyond  this,  the 
right  to  impugn  the  judgment  is  in  legal  effect  the  right  to  re- 
try the  merits  of  the  original  cause  at  large,  and  to  put  the 
defendant  upon  proving  those  merits.*'  And  in  §  608  :  "  The 
general  doctrine  maintained  [until  recently]  in  the  American 
courts  in  relation  to  foreign  judgments  certainly  is,  that  they 
are  jyrima  facie  evidence,  but  that  they  are  impeachable.  But 
how  far  and  to  what  extent  this  doctrine  is  to  be  carried,  does 
not  seem  to  be  definitely  settled.  It  has  been  declared  that  the 
700]  jurisdiction  ^of  the  court,  and  its  power  over  the  parties 
and  the  tilings  in  controversy,  may  be  inquired  into,  and  that 
the  judgment  may  be  impeached  for  fraud.  Beyond  this  no 
definite  lines  have  as  yet  been  drawn. 

Lord  Campbell,  in  Bank  of  Australasia  v.  Nias  (*),  says: 
"  Doubtless  it  is  open  to  the  defendant  to  show  that  the  foreign 
court  had  not  jurisdiction  of  the  subject  matter  of  the  suit,  or 
that  he  never  was  summoned  to  answer,  and  had  no  opportu- 
nity of  making  his  defense,  or  that  the  judgment  w^s  fraudu- 
lently obtained."  The  words  used  by  Mr.  Justice  Blackburn 
in  Godard  v.  Gray  (*)  were  not  intended  to  throw  any  doubt 
upon  so  clear  a  matter.  On  the  contrary,  what  was  said  in  that 
case  and  in  Schibsby  v.  Westenholz  (^)  is  quite  in  accordance  with 
that  principle.  I  saj",  therefore,  without  hesitation,  that,  sup- 
posing the  fraud  to  be  one  provable  here,  it  could  be  pleaded 
at  law,  and  would  be  a  legal  defense.  I  must  add  that  I  for  one 
should  be  most  unwilling  to  exercise  the  jurisdiction  of  granting 
an  injunction,  which  this  court  undoubtedly  possesses,  in  any 
case  of  an  action  commenced  before  the  suit  in  this  court 
in  which  I  was  satisfied  that  perfect  justice  would  be  done  at 
law ;  and  in  any  such  case,  unless  I  felt  myself  bound  by  autho- 
rity, I  certainly  would  not  interfere. 

Sir  Q.  Mellish,  L.J. :  It  is  perfectly  true,  as  stated  bj-  Mr. 
Justice  Story,  that  for  a  considerable  time  doubts  existed  at  law 
as  to  the  validity  of  a  foreign  judgment;  but  it  was  never 
doubted  that  a  foreign  judgment  could  be  impeached  for  frau(^ 

0)  16  Q.B.,  735.  (*)  Law  Rep.,  6  Q.B.,  13D,  140. 

O  Law  Rep.,  6  Q.B.,  155. 
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It  was  always  held  that  a  foreign  judgment  could  be  impeached 
at  law  as  contrary  to  the  principles  of  natural  justice,  as,  for 
instance,  on  the  ground  of  the  defendant  having  had  no  notice 
of  the  foreign  action,  or  not  having  been  summoned,  or  of  want 
of  jurisdiction,  or  that  the  judgment  was  fraudulently  obtained. 
But  the  doubt  was  whether  the  court  could  not  enter  into  the 
merits,  and  whether,  when  the  action  was  brought  in  this 
country,  the  foreign  judgment  was  more  than  a  jmma  facie  case, 
to  which  the  defendant  might  plead  ♦that  the  matter  was  [701 
improperly  decided.  That  doubt  was  settled  in  the  case  of 
Bank  of  Australasia  v.  Nias  (*),  which  showed  that  the  merits 
eonid  not  be  opened  again,  and  that  if  the  question  between  the 
parties  had  been  decided  by  a  foreign  court  with  jurisdiction, 
that  decision  was  cohclusive;  but  if  the  foreign  judgment  was 
obtained  by  fraud,  that  would  be  an  answer  to  any  proceedings 
founded  on  that  judgment. 

That  being  so,  the  question  here  is  whether  this  is  a  case 
which  ought  to  be  tried  at  law  or  in  tins  court.  I  agree  that 
though  this  court  has  concurrent  jurisdiction  in -cases  of  fraud, 
yet,  having  regard  to  the  case  before  us,  which  is  that  the  defend- 
ant liad  by  his  agent  fraudulently  persuaded  the  plaintiff  to  let 
judgment  go  by  default,  and  the  only  question  being  whether 
that  really  took  place,  it  is  plain  that  the  question  depends  upon 
the  evidence  which  will  be  given  as  to  what  actually  took  place. 
That  being  the  question  in  dispute,  I  am  clearly  of  opinion  that  it 
is  a  very  proper  question  to  be  tried  by  a  jury,  and  that  there 
is  noxeason  why  a  jury  should  not  come  to  a  proper*  conclusion. 
If  the  jury  should  hold  that  the  judgment  was  obtained  by  fraud, 
it  will  be  got  rid  of,  and  the  question  whether  the  plaintiff  at 
law  is  entitled  to  recover  may  then  be  tried  by  a  Court  of  Law 
in  this  country.  My  opinion  is  that  this  appeal  must  be  dis- 
missed with  costs. 

Solicitor  for  the  plaintiff:  Mr.*(r.  J5,  Bower. 

Solicitors  for  the  defendant :  Messrs.  Thomas  ^  Hollams. 

0 16  Q.  B.,  717. 
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Piea  that  Btfendant «  not  An  Executor  —  Enunciation  of  Probate  after'  Bill 
filed —Amended  Bill-- Parties— Debtor  made  a  D^endant  to  a  Creditor* a 

Suit. 
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A  bill  filed  by  a  creditor  for  the  adminiajtratlon  p£  a  te8tater>  estate  alleged 
iLat  ODe  of  the  dotendants  was  named  as  an  executor  iu  the  will,  and  that 
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althoagh  he  hed  not  proved  the  will,  he  had  '  ever  renounced  probate.  It 
also  alleged  that  the  defendant  was  a  debtor  to  ^iie  testator's  estate,  and  that 
the  acting  executor  was  insolvent,  and  did  not  intend  to  enforce  the  debt  againht 
him.  The  defendant  by  his  answer  did  not  admit  .he  debt.  The  plaintiff  then 
amended  his  bill  by  introducing^  charpfes  tendin,  to  prove  that  the  defendant 
was  a  debtor  to  the  estafe.  The  defendant  then  i.l'.'aded  that  before  the  amend- 
ment of  the  bill  he  had  renounced  probate. 

Held  (reversing  the  decision  of  Malins,  V.  C),  'hat  the  defendant  was  pro- 
]>erlv  made  a  party  to  the  original  bill,  and  that  as  no  new  case  has  been  made 
by  the  amended  bill,  the  defendant's  plea  could  no\  be  sustained. 

This  was  an  appeal  from  a  decision  of  ^  ^ice  Chancellor  Malins, 
allowins^  a  plea  to  the  bill.  The  original  bill  was  filed  on  the 
23d  of  December,  1871,  on  behalf  of  the  creditors  of  William 
AVhite,  against  William  Thompson  White,  Arnold  William 
White,  and  George  Thompson  White,  exccntors  and  trustees 
named  in  the  will  of  William  White,  for  the  administration 
of  his  estate.  The  bill  stated,  as  the  fact  was,  that  W.  T.  White 
alone  proved  the  will,  but  that  A.  W.  White  and  G.  T.  White 
had  never  renounced  probate,  or  disclaimed  the  trusts  thereof. 

On  the  29th  of  January,  1872,  A.  W.  White  and  G.  T.  White 
put  in  their  answer,  by  which  they  disclaimed  all  interest  in  the 
mattere  in  question  in  the  suit,  and  stated  they  had  never  acted 
in  the  trusts  or  proved  the  will. 

On  the  29th  of  February,  1872,  W.  T.  White,  the  only  exe- 
cutor who  had  proved  the  will,  filed  a  petition  for  liquidation 
by  arrangement,  S.  W.  Baggs  was  appointed  trustee  of  his 
estate. 

On  the  20th  of  April,  1872,  the  plaintiff  amended  his  bill, 
stating  the  proceedings  under  the  liquidation,  and  making  the 
trustee  a  defendant ;  and  also  stating  that  G.  T.  White  was 
largely  indebted  to  the  testator  at  the  time  of  his  death,  and  that 
732]  W.  T.  *  White  had  not  taken,  and  did  not  intend  to  take, 
any  steps  to  enforce  payment  of  the  debt.  G.  T.  White,  by  his 
answer,  did  not  admit  the  debt. 

On  the  21st  of  February,  1873,  in  pursuance  of  an  order 
dated  the  12th  of  February,  1873,  the  plaintiff  reameuded  his 
bill,  and  introduced  charges  respecting  the  advances  made  by 
the  testator  to  the  defendant  G.  T.  Wnite,  and  the  state  of  the 
accounts  between  them,  for  the  purpose  of  founding  interroga- 
tories to  prove  the  debt  due  from  the  defendant. 

On  the  18th  of  March,  1873,  G.  T.  White  put  in  a  plea,  in 
which  he  pleaded  in  bar  to  the  whole  of  the  reamended  bill  a 
deed  of  disclaimer  dated  the  11th  of  February,  1873,  which,  as 
the  plea  alleged,  he  had  filed  as  a  renunciation  of  probate  before 
the  bill  was  reamended.  The  plea  was  set  down  for  argu- 
ment before  the  vice  chancellor,  who  allowed  the  plea  with 
costs.    From  this  decision  the  plaintiff  appealed. 

Mr.  Hemming,  for  the  appellant :  the  bill,  as  originally  £i*amecl| 
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was  perfectly  correct  in  making  the  executors  who  were  named 
in  the  will  parties,  although  they  had  not  proved  the  will,  because 
they  had  not  renounced  probate ;  and  it  was  also  right,  as  first 
amended,  in  continuing  G.  T.  AV^Iiite  as  a  party,  although  he 
luid  disclaimed  by  his  answer.  He  was  indebted  to  the  estate, 
and  the  executor  who  had  proved  was  not  willing,  and,  indeed, 
was  not  able,  according  to  the  rules  of  law,  to  bring  an 
action  against  him  for  the  debt.  Then  an  order  was  obtained 
to  reamend  the  bill  on  the  usual  affidavit  verifying  the  amend- 
ments, which  simply  went  to  matters  of  detail  as  to  the  dis- 
puted debt.  After  this,  and  before  the  actual  reamendment 
of  the  bill,  the  defendant,  as  he  by  his  plea  alleges,  renounced 
■jirobate,  and  he  seeks  to  take  advantage  of  the  reamendment 
of  the  bill  to  put  in  a  plea  that  he  is  not  executor.  But  a  de- 
fendant cannot  put  in  a  plea  to  an  amended  bill  which  he  could 
not  have  put  into  the  bill  before  it  was  amended,  unless  the 
amendments  raise  a  fresh  case,  which  these  do  not.  The 
answer  overrules  the  plea :  Ellice  v.  Goodson  (^) ;  Attorney  General 
V.  Cooper  (^).  But  *even  if  it  had  been  pleaded  in  time,  [733 
the  plea  is  no  defense  to  the  suit,  for  the  acting  executor  is  in- 
solvent, and  declines  to  enforce  the  debt;  unoer  such  circum- 
stances a  creditor  is  always  at  liberty  to  make  a  debtor  to  the 
testator  a  defendant  to  a  bill  for  the  administration  of  the  estate  : 
Alsagcr  v.  Rowley  {^) ;  Barker  v.  Birch  (*). 

Mr.  Bristoioe^  Q.C.,  and  Mr.  Kekewich^  for  the  defendant: 
The  rule  that  a  defendant  cannot  raise  by  demurrer  or  plea  to 
an  amended  bill  a  defense  which  he  might  have  raised  to  the 
original  bill  is  not  an  inflexible  one.  In  such  a  case  a  demurrer 
was  allowed  in  Wyllie  v.  JSUice  (^).  The  circumstances  of  the 
present  case  are  peculiar.  G.  T.  White  disclaimed  by  his  an- 
swer, expecting  that  he  would  be  at  once  dismissed  from  the 
suit.  He  would  have  renounced  probate  and  pleaded  instead 
of  answering,  unless  he  had- been  misled  by  the  course  pursued 
by  the  plaintiff.  But  in  fact  a  fresh  case  has  been  made  by  the 
re-araended  bill,  for  various  charges  respecting  the  dealings 
between  the  defendant  and  the  testator  are  introduced  that  were 
not  in  the  bill  before. 

Sir  W.  M.  James,  L.J. :  I  am  of  opinion  that  this  plea  can- 
not be  sustained.  A  bill  was  filed  by  a  creditor  for  the  admin-, 
iatration  of  a  testator's  estate,  and  was  amended,  and  by  the 
bill  as  amended  it  was  alleged  that  a  person  who  was  named 
an  executor  was  a  debtor  to  the  estate,'and  that  his  co-executor 
was  insolvent  and  bad  not  taken  and  did  not  intend  to  take 
any  steps  to  recover  the  debt,  and  that  the  defendant,  who  had 
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been  named  as  ai)  executor,  had  not  acted  in  the  trusts  or 

K roved  the  will,  but  that  he  had  not  fLrntally  renounced  pro- 
ate.  That,  in  ray  opinion,  was  enough  to  show  that  this  court 
was  the  proper  tribunalfor  the  plain tl.F  to  enforce  the  claim 
ngainst  him,  because  the  debt  could  not  be  recovered  in  an  ac- 
tion at  law.  To  the  bill  containing  the  e  allegations  neither  a 
demurrer  nor  a  plea  could  have  been  surtained.  Then,  since  the 
734]  date  of  the  amended  bill,  the  defendant  has  *formally  re- 
nounced probate  and  disclaimed  the  trusts,  so  as  to  remove  the 
•ground  on  which  the  bill  was  sustainable  against  him.  But  I 
know  of  no  authority  or  principle  by  which  it  can  be  established 
thjit  when  this  court  has  been  properly  applied  to,  because  there 
was  no  adequate  remedy  at  law,  the  defendant  can  afterwards* 
l)Ut  in  a  plea,  in  the  nature  of  a  plea  puis  darrein  contimuince^  to 
the  effect  that  since  he  put  in  his  answer  to  the  original  bill  he 
had  removed  the  obstacle  which  prevented  the  plaintiiF  from 
suing  at  law.  It  would  be  a  monstrous  result  if,  after  a  plaint- 
iff had  rightly  commenced  proceedings  in  this  court,  a  defend- 
ant could  say:  "  I  have  now  removed  the  legal  difficulty;  be 
good  enough  to  dismiss  your  bill  and  sue  me  at  law."  1  have 
considered  the  question  independently  of  the  charges  introduced 
by  the  reamendment  of  the  bill.  Do  these  fresh  charsjes  affect 
the  question  ?  I  am  of  opinion  that  they  do  not.  They  are 
only  introduced  for  the  purpose  of  testing  the  truth  of  the  alle- 
gation in  the  bill  that  the  defendant  was  indebted  to  the  estate, 
and  with  a  view  to  found  interrogatories  as  to  that  issue.  I  am 
therefore  of  opinion  that,  under  the  existing  circumstances,  the 
plea  must  be  overruled  with  costs,  and  that  the  defendant  must 
put  in  an  answer  to  the  reamended  bill. 

Sir  G.  Mellisk,  L.J. :  I  am  of  the  same  opinion.  It  is  quite 
clear  that  the  amended  bill  showed  such  special  circumstances 
as  rendered  it  right  for  the  defendant  to  b^  made  a  party  to  the 
suit.  There  isati  allegation  that  the  defendant  was  named  an 
executor,  and  that  although  he  had  not  proved  he  had  never 
renounced  probate,  and  that  he  was  a  debtor  to  the  estate. 
Those  facts  justified  his  being  made  a  defendant.  Because 
unless*  he  renounced  probate  no  action  could  be  brought 
against  him  by  the  other  executor.  If,  then,  it  had  not  been 
necessary  to  reamend  the  bill  no  objection  could  have  been 
made  to  it  by  demurrer  or  plea.  Then  it  was  found  necessary 
to  reamend  the  bill  in  order  ta  set  out  fresh  facts  showing  that 
the  defendant  was  a  debtor  to  the  estate.  I  know  of  no  autho- 
rity for  the  proposition,  nor  do  I  see  on  what  ground  we  can 
hold  that  a  defendant  should  on  that  account  be  allowed  to 
735]  plead,  so  that  *after  the  suit  has  been  properly  commenced 
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and  expenses  incurred  the  proceedings  should  be  stopped  and 
the  plaintiff  obliged  to  seek  his  remedy  at  law. 

* 

Solicitors  for  the  plaintiff:  Messrs.  Tyas  ^  Hantingion. 
Solicitors  for  the  defendant:  Messrs.  White^  Broughtoh^^  Co. 

See  note  5  Eng.  R.,  720. 


[Law  Reports,  8  Chancery  Appeals,  735.] 
L.JJ.  May  81, 1873. 

In  re  East  Ta  Person  of  Unsound  Mind  not  found  so  by  Inqui- 
sition), and  In  re  Trusts  of  Bellwood  Will. 

Power  to  appoint  Now  Trustees  —  Lunacy  —  Service. 

A  power  of  appointing  new  trustees  provided  that  if  any  truRtees  or  trustee 
filioald  die,  or  beoime  unwilling  or  unable  to  act,  the  trustees  or  trustee  for  the 
time  being,  whether  continuing  or  declining^  act,  might  appoint  a  new  trustee 
or  trustees.  One  of  the  three  trustees  became  of  unsound  mind,  but  was  not  so 
found  by  inquisition,  and  the  other  two  appointed  a  new  trustee  in  his  room  : 

Held,  that  the  power  wa.s  well  exercised. 

A  petition  for  an  order  vesting  the  trost  estate  in  the  continuing  trustees  and 
the  new  trustee  having  been  presented  : 

Held,  that  service  on  the  trustee  of  unsound  mind  was  not  necessary. 

This  was  a  petition  for  a  vesting  order.  Charles  Bellwood 
by  will  devised  and  bequeathed  his  real  and  personal  estate  to 
three  trustees,  Sylvester,  Parkin,  and  East,  and  declared  that  if 
Ins  said  trustees,  or  any  of  them,  or  any  trustees  or  trustee  to 
be  appointed  under  that  provision,  sliould  die,  or  become  un- 
willing or  unable  to  act  as  trustees  or  trustee  of  his  will,  it  should 
be  lawful  for  Eleanor  Clarke  (the  tenant  for  life)  during  her 
life,  and  after  her  death  for  the  trustees  or  trustee  for  the  time 
being,  whether  continuing  or  declining  to  act,  or  if  none,  for 
the  executors  or  administrators  of  any  deceased  trustee,  to  ap- 
point any  fit  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  of  any  trustee  or  trustees  dying  or  becoming  unwilling  or 
unable  to  act.  The  testator  died  in  1855,  and  Eleanor  Clarke 
in  April,  1872.  In  the  latter  part  of  1872  East  became  of  un- 
sound mind,  but  had  not  been  found  so  by  inquisition.  On  the 
21st  of  April,  1873,  Sylvester  and  Parkin,  under  the  power, 
appointed  Laienby  to  be  a  *trustee  in  his  room.  Sylvester  [736 
Parkin,  and  Lazenby,  and  the  ccstuis  que  trust  under  tbe  will,  * 
then  presented  a  petition  for  a  vesting  order,  which  petition 
was  served  on  East.  The  evidence  ot  his  being  of  dnsound 
mind  was  of  the  most  conclusive  character. 

Mr.  J.  M,  FletcheTy  for  the  petitioner,  submitted  the  question 
whether  the  appointment  was  valid,  since  East  might  be  con- 
tended to  come  within  the  words,  "  the  trustees  or  trustee  for 
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the  time  being."     Their  lordships  held  that  the  power  was 
properly  exercised. 

Mr.  Graham  Hastings  appeared  for  East,  stating  at  the  same 
time,  that  as  East  had  no  committee,  nor  had  any  guardian  been 
appointed,  the  appearance  was,  it  was  apprehended,  nugatorj'. 
Their  lordships  were  of  this  opinion,  but  held  that  service  on  East 
was  unnecessary;  and  directed  the  petition  to  be  amended  by 
striking  out  the  note  at  the  foot  that  it  was  intended  to  serve  it 
on  East,  and  the  order  to  be  drawn  up  ez  parte. 

Solicitor :  Mr.  G.  F.  Smith. 


[Law  Reports,  8  CUancery  Appeals,  739.] 
L.JJ.  June  7, 1873. 

739]  *I'^  ^'®  Scarlett. 

Lunacy  —  Legatees  under  WiU  of  Lunatic  —  Liberty  to  attend, 

S  died,  leaving  a  will  hj  wliich  he  ^ve  all  bis  property  to  liis  widow,  reqaecit 
ing  ber  to  bequeath  certain  parts  of  it  to  A  if  living.  The  widow,  immediateir 
after  ber  husband's,  death,  made  a  wiU  in  conformitj  with  this  request.  an<> 
shortly  afterwards  became  lunatic.  T  and  wife  (the  wife  being  heiress-at-lau-, 
and  sole  next  of  kin  of  the  lunatic),  were  appointed  committees  of  the  perr4iii 
and  their  eldest  son  committee  of  the  estate.  Letters  of  administration  of  t1.< 
estate  of  S  were  granted  to  Mrs.  T  for  the  use  and  benefit  of  the  lunatic,  and  dm- 
ing  the  lunacy.  After  a  few  months  a  new  committee  of  the  estate  was  ap]M)i  ntt^l 
and  Mr.  and  Mrs.  T's  eldest  son  filed  a  bill  against  Mr.  and  Mrs.  T,  tbe  luuutic 
aud  the  committee  of  the  estate,  seeking  to  make  T  and  the  estate  of  S  liable  foi 
^ery  large  sums  alleged  to  have  been  improperly  received  by  Mrs.  T  and  t)i« 
lunatic  and  their  husbands  in  excess  of  what  they  were  entitled  to  as  tenants  for 
life  under  the  will  of  the  lunatic's  father.  A  then  presented  a  petition  for  leave 
to  attend  proceedings  under  the  lunacy,  alleging  that  none  of  the  parties  were 
substantially  interested  in  defending  the  suit : 

Held,  that  a  precedent  ought  not  to  be  made  for'allowing  persons'named  in  the 
the  wills  of  lunatics  to  attend  the  proceedings  in  lunacy,  and  application  refused 
accordingly. 

Be  Webb  (')  distinguished. 

Gknbral  Scarlett,  by  will  dated  the  24th  of  June,  1854, 
gave  all  his  property  to  his  wife  absolutely,  and  appointed  her 
sole  executrix,  requesting  that  if  she  should  not  find  it  necessary 
during  her  life  to  expend  the  principal  of  such  moneys  as  might 
stand  in  his  name  in  the  funds,  or  any  shares  or  securities,  she 
would,  by  will,  bequeath  such  principal  to  his  nephew,  Williani 
740]  *Frederick  Scarlett  (now  Lord  Abinger),  should  he  be 
then  living,  and  if  not,  then  to  his  nephew,  who  should  be  heir 
to  the  Abinger  peerage.  The  testator  died  without  issue  on 
the  6th  of  December,  1871,  possessed  of  a  large  sum  of  consols 
and  other  property  of  the  nature  mentioned  in  the  above  re- 
quest.   Immediately  after  the  testator's  death  his  widow,  Lady 
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Scarlett,  made  a  will  in  pursuance  of,  and  in  conformity  with, 
the  request  contained  in  his  will*. 

On  the  22d  of  March,  1872,  the  widow  was  found  by  inquisi- 
tion  to  be  of  unsound  mind.  Her  heiress-at-law  and  sole  next 
of  kin  was  her  sister  Mrs.  Thursby.  By  order  dated  the  23d 
of  May,  1872,  Mr.  and  Mrs.  Thursby  were  appointed  commit- 
tees of  the  lunatic's  person,  and  their  son,  J.  H.  Thursby,  com- 
mittee of  her  estate.  On  the  14th  of  November,  1872,  letters 
of  administration  of  the  personal  estate  of  General  Scarlett  with 
his  will  annexed  were  granted  to  Mrs.  Thursby  for  the  use  and 
benefit  of  the  lunatic,  and  during  her  lunacy. 

On  the  11th  of  December,  1872,  a  report  of  the  master  in 
lunacy  was  confirmed,  approving  of  the  substitution  of  Mr. 
Hughes  for  J.  H.  Thursby,  as  committee  of  the  estate. 

On  the  7th  of  January,  1878,  J.  H.  Thursby  filed  his  bill 
against  Mr.  and  Mrs.  Thursby,  Lady  Scarlett,  and  Mr.  Hughes, 
to  make  Mr.  Thursby  and  the  estate  of  General  Scarlett  liable 
to  recoup  to  the  plaintiff  the  amounts  alleged  by  the  bill  to  have 
been  received  and  appropriated  by  Mr.  Thursby  and  General 
Scarlett  out  of  the  profits  of  extensive  collieries  in  excess  of  the 
amounts  to  which  Mrs.  Thursby  and  Lady  Scarlett  were  pro- 
perly entitled  in  respect  of  the  collieries  as  tenants  for  life  under 
the  will  of  Lady  Scarlett's  father.  Under  that  will  the  tenants 
for  life  had  powers  of  charging  to  an  unlimited  amount  for  the 
portions  of  younger  children.  Lord  Abinger  now  presented  a 
petition  in  lunacy,  stating  the  above  facts,  and  alleging  that 
the  effect  of  the  claim  made  in  the  suit,  if  successful,  would  be 
to  exhaust  General  Scarlett's  estate  for  the  benefit  of  the 
Thursby  family,  and  that  as  the  only  persons  represented  in 
the  proceedings  inlunacy,  and  by  whom  the  present  committee 
of  the  estate  had  been  proposed,  were  the  persons  who  were  in 
respect  of  the  above  claims  interested  adversely  to  the  estate  of 
♦the  lunatic,  the  petitioner  ought  to  be  allowed  to  attend  [741 
the  proceedings,  and  that  proper  steps  ought  to  be  taken  for 
protecting  the  lunatic's  estate.  The  petition  prayed  that  the 
petitioner  might  be  at  liberty  to  attend  the  proceedings,  and 
that  all  necessary  and  proper  inquiries  might  be  made  and  pro- 
ceedings directed  for  the  purpose  of  ascertaining  and  setting 
apart  the  funds  bequeathed  in  favor  of  the  petitioner  by  Lady 
Scarlett's  will,  and  that  proper  directions  might  be  given  for 
defending,  on  behalf  of  Lady  Scarlett,  the  suit  of  Thursby  v. 
Thursby^  and  that,  if  necessary,  the  petitioner  might  be  at  liberty 
to  take  proceedings  in  XUhancery,  in  the  name  of  Lady  Scarlett, 
for  all  or  any  of  the  above  purposes. 

Mr.  Cotton^  Q.C.,  and  Mr.  Vaughan  Hawkins,  for  the  peti- 
tioner :  The  case  o{  Be  Webb  (')  is  an  authority  for  this  applica- 
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tion.  [The  Lord  Justice  Mellish  :  In  that  case  there  were  no 
next  of  kin.]  In  the  present'case  the  next  of  kin  has  no  in- 
terest in  defending  the  estate  of  the  lunatic  against  the  large 
adverse  claim  which  is  set  up,  so  the  case  is  equally  strong". 
Lord  Abinger  i^  the  only  person  who  really  is  in  the  sanle  in 
terest  as  the  lunatic,  and  he  ought  to  have  an  opportunity  of 
seeing  that  the  estate  is  protected. 

Mr.  Southgate,  Q.C.,  and  Mr.  BedweU^  for  Mr.  and  Mrs. 
Thursby :  The  proposed  course  will  lead  to  great  expense. 
There  is  no  suggestion  of  insolvency,  improper  conduct,  or 
danger  to  the  funds.  We  ask  the  court  not  to  lay  down  such  a 
rule  as  that  liberty  to  attend  is  to  be  given  to  a  person  who 
claims  an  interest  under  an  alleged  ^yill  made  just  before  the 
lunacy,  andthns'cause  an  expense  which  is  perfectly  unnecessary, 
unless  on  the  supposition  which  ought  not  to  be  made  — that 
the  committee  of  the  estate  will  not  do  his  duty. 
742]  *The  SoUciior-General  (Sir  G.  Jesset),  Mr.  Little,  Q.C.,  and 
Mr.  E.  S.  Ford,  for  the  plaintiff  in  Thursby  v.  Thursby.  Mr. 
Amphlett,  Q.C.,  and  Mr.  Cutler,  for  the  committee. 

Sir  W.  M.  James,  L.J :  There  is  rio  doubt  that  Lord  Abinger 
has  a  large  interest  in  the  lunatic's  estate ;  but  the  funds  wlncii 
form  the  subject  of  the  precirtory  words  in  General  Scarlett's 
will  can  easily  be  ascertained,  and  there  is  no  reason  to  doubt 
that  the  committee  of  the  estate  and  the  master  will  take  care 
that  nothing  is  done  which  can  prejudice  the  petitioner's  rights 
in  respect  of  them.  It  would,  in  my  judgment,  be  too  danger- 
ous to  make  a  precedent  for  allowing  the  persons  named  as 
legatees  in  the  will  of  a  lunatic  to  attend*  proceedings. 

Sir  G.  Mellish,  L.  J. :  I  atn  of  the  same  opinion.  I  think 
it  would  be  a  very  dangerous  precedent  if  we  entered  into  an 
inquiry  who  are  the  persons  interested  under  a  will  niade  by 
the  lunatic. 

Solicitors :  Messrs.  Warry,  lioblris,  d*  Barges ;  Messrs.  Farrer, 
Ouvry,  d*  Co. ;  Messrs.  Shaw  ^  Trernmen  ;  Messrs.  Barlow^  Bow- 
ling, ^  Williams. 

•  ■  • 

[Law  Reports,  8  Chancery  Appeals,  747.] 
L.  J  J.,  May  28 ;  June  5, 1878. 

747]  *Bbrrt  V.  Gibbons. 

[1868  B.  329.] 

Executrix — Li$  Pendent -^  AdminittrcUioh  B,ecree  *- Power  of  Executriz  afUr- 

Mortgage  of  As»eU, 

A  decree  was  made  in  a  creditors'  suit  for  the  admtnlsti;ation  of  the  personal 
estate  of  a  testator,  but  no  receiver  was  appointed  nor  any  injunction  granted  to 
restrain  the  executrix  from  dealing  with  the  assets..  More  than  two  years  after 
the  decree,  and' nearly  three  years  afler  the  death  of  the  testator,  his  executrix, 
who  was  also  his  sole  legatee.  o))eD^  an  accuuut  with  a  bank,  headed  *'  £  <^ 
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executrix  of  B  G."  In  tlie  following  year,  the  account  being  overdrawn,  she  de- 
posited with  the  bank  a  picture  belonging  to  the  testator's  estate  to  secure  the 
balance  then  due  and  further  advances.  It  appeared  that  the  bankers  did  not 
know  of  the  suit,  and  had  no  notice  of  any  breach  of  duty  on  the  part  of  the  exe- 
cutrix : 

Held  (reversing  the  decision  of  the  master  of  the  rolls),  that  the  bank  had  a 
valid  security  on  the  picture,  for  that  the  doctrine  of  lis  pendens  had  no  applica- 
tion, a  decree  for  administration  without  any  injunction  or  appointment  of  a  re- 
ceiver not  taking  away  the  power  of  the  executrix  to  deal  with  the  assetg. 

This  was  a  motion  by  Lloyd's  Banking  Company,  Limited, 
by  way  of  appeal  from  a  decision  of  the  master  of  the  rolls. 
Williams  Gibbons  died  intestate  in  1846.  His  son  Benjamin 
Gibbons  took  oat  letters  of  administration  to  his  estate  and  died 
on  the  8d  of  September,  1863,  leaving  a  will  by  which  he  gave 
all  his  property  to  his  widow,  Emily  Gibbons,  and  appointed 
her  his  executrix.  On  the  17th  of  Ifovember,  1863,  Elizabeth 
Gibbons,  one  of  the  next  of  kin  of  William  Gibbous,  filed  her 
bill  against  Emily  Gibbous  for  the  administration  of  his  estate, 
asking  for  accounts  of  his  personal  estate  received  by  Benjamin 
as  his  administrator,  and  for  the  administration  of  Benjamin's 
estate,  if  assets  were  not  admitted  to  satisfy  what  was  due  from 
his  estate  to  that  of  William.  On  the  16th  of  January,  1864, 
the  suit  was  registered  as  a  lis  pendens.  Shortly  after  the  insti- 
tution of  that  suit  Berry  filed  his  bill  on  behalf  of  himself  and 
iill  the  other  creditors  of  Benjamin  Gibbons  for  the  administra- 
tion of  his  estate,  which  suit  was  not  registered.  On  the  13th 
of  February,  1864,  the.  usual  creditors'  decree  was  made  in 
Berry  v.  Gibbons^  and  on  the  29th  a  decree  was  made  in  Gibbons 
V.  Gibbons  for  an  account  of  the  personal  *estate  of  WiU  [748 
liajTi  Gibbons  received  by  Benjamin  Gibbons,  and  the  plaintitt* 
was  to  be  at  liberty  to  go  in  under  the  decree  in  Berry  v.  Gib- 
bons to  prove  for  what  should  be  found  due.  After  the  death 
of  Benjamin  Gibbons,  Emily  Gibbons,  his  widow,  legatee,  and 
executrix,  carried  on  his  business  of  an  ironmaster.  Otj  the 
17th  of  July,  1866,  she  opened  with  Lloyds'  Banking  Company 
an  account  entitled  "  Emily  Gibbons,  executrix  of  the  late  Ben- 
jamin Gibbons.'*  On  the  25th  of  October,  1867,  the  sura  of 
£1455  was  due  from  her  on  this  account,  and  on  that  day  she 
deposited  with  the  bank  as  security  a  picture  called  '  The  Baro- 
nial Hall,*  being  part  of  the  estate  of  Benjamin  Gibbons,  with 
a  memorandum  of  that  date  in  the  following  terms: 

"I,  Emily  Gibbons,  of,  &c.,  have  this  day  deposited  with 
Llo^'d's  Banking  Company,  Limited,  an  oi'iginal  painting  by 
Maclise,  entitled  *  The  Baronial  Hall,'  to  be  retained  by  the 
company  by  way  of  a  continuing  security  to  them  for  payment 
on  demand  of  all  moneys  and  liabilities  already  advanced,  paid, 
or  incurred,  or  which  the  company  may  at  any  time  advance, 
pay,  or  incur  to  or  for  me,  whether  on  account  current,  or  by 
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the  discount  of  or  otherwise  in  respect  of  bills  of  exchange, 
promissory  notes,  or  other  negotiable  securities  drawn,  accepted, 
or  endorsed  by  me,  together  with  interest,  commission,  banking 
charges,  law  and  other  costs,  charges,  and  expenses.  And  in 
case  1  fail  to  repay  the  said  moneys  and  liabilities,  I  authorize 
the  said  company  three  months  after  they  shall  have  left  at  ray 
residence  written  notice  of  their  intention  to  sell  the  said  picture 
to  sell  the  same,  crediting  me  with  the  net  proceeds  of  such  sale. 
This  security  shall  be  applicable  and  extend  as  well  to  my  sepa- 
rate accounts  and  liabilities  as  to  my  joint  account  or  liabilities 
with  any  other  person  or  persons  as  partner  or  partners  or 
otherwise." 

Emily  Gibbons  became  bankrupt  on  the  21st  of  January, 
1868.  It  was  not  shown  that  any  person  connected  with  the 
bank  had  notiae  of  either  of  the  suits  till  after  this  time.  On 
the  31st  of  July,  1868,  an  order  was  made  for  the  sale  of  various 
pictures  and  works  of  art  belonging  to  the  estate  of  Benjamin 
Gibbons,  and  by  this  order  '  The  Baronial  Hall'  was  directed 
to  be  sold  and  the  proceeds  carried  to  a  separate  account. 
749]  *Some  difficulty  was  experienced  in  selling  this  picture, 
but  after  great  delay  it  was  sold  for  £550,  which  sum,  after 
deducting  the  auctioneer's  charges,  was  paid  into  court  to  a 
separate  account.  The  bank  then  took  out  a  summons  to  have 
this  sum  paid  to  them,  a  larger  sum  being  due  to  them  on  the 
account  opened  with  them  by  Emily  Gibbons  as  mentioned 
above.  The  master  of  the  rolls  held  that  the  pledge  of  the 
picture  was  ineffectual,  and  refused  the  application  (*). 

Mr.  jFVy,  Q.C.,  and  Mr.  J.  W.  Chiity^  for  the  bank :  This  was 
a  mortgage  of  assets  by  a  legal  personal  representative  to  per- 
sons who  had  no  notice  of  any  breach  of  duty,  and  it  gave  the 
bank  a  good  security  :  ExH  Vane  v.  Rlgden  (*) ;  JFarhaUv.  Far- 

(*)  1872.    Dec.   0.    Lokd   ROMn^LY,  banker  the  banker  is  bound  to  search 

M.R. :  I  have  no  doabt  whatever  about  lor  lU  pendens,  and  if  any  is  found  then 

this  case.    The  doctrine  of  lis  pendens  to  ascertain  the   nature  of  the  suit, 

would  be  worth  nothing  at  aU  if  when  When  this  executrix  offered  securitv  to 

a  suit  is  registered  the  application  of  the  bankers  they  ought  to  have  searclied 

that  doctrine  is  to  be  excluded  on  the  for  lis  pendens.  If  they  had  done  so  they 

f  round  that  the  parties  do  not  actually  would  have  found  a  suit  in  which  a 
now  of  the  suit,  or  that  the  doctrine  decree  had  been  made  and  the  accounts 
only  applies  to  real  estate.  I  have  taken,  and  that  this  picture,  as  part  of 
always  thought,  and  I  still  think,  the  the  assets  of  the  testntor,  was  included 
act  respecting  lis  pendens  a  very  bene-  in  the  proceedinsrs.  I  am  therefore  of 
ficial  a^,  for  it  was  extremely  mischiev-  opinion  that  the  claim  of  a  separate  and 
ous  that  purchasers  should  be  affected  distinct  lien  upon  this  picture  cannot 
by  a  suit  the  existence  of  which  they  be  sustained,  and  that  the  picture  re- 
had  no  means  of  knowing  ;  but  now  if  mains  part  of  the  assets  of  the  testator, 
a  purchaser  or  assignee  does  not  search  and  that  the  bankers  must  come  in  and 
for  Ks  pendens  it  is  his  own  foult.  prove- in  the  ordinary  way.  . 
Wlien  a  person  presents  a  security  to  a  (*)  Law  Kep.,  5  Ch.,  603,  669,  670. 
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hall  (^).  The  master  of  the  rolls  decided  on  the  ground  of  lis 
P'-ndenSy  but  if  the  doctrine  of  lis  pendens  applies  to  chattels  at 
all,  it  can  only  apply  to  a  suit  which  seeks  to  affect  a  specific 
chattel :  Ez  parte  Tnornion  (*) ;  Companies  Act,  1862,  s.  114 ;  30 
&  31  Vict  c.  47,  8.  1 ;  Sorrell  v.  Carpenter  («) ;  2  &  3  Vict.  c.  11, 
s.  7  ;  Drew  v.  Earl  Norbury  (*) ;  Bellamy  v.  Sabine  (*). 

Siri2.  BaggaUay^  Q.C.,  and  Mr.  Bagshawe,  contra  :  We  do  not 
rely  on  the  ground  of  lis  pendens^  but  we  submit  *that  a  [750 
security  like  this  cannot  be  sustained.  An  executor,  no  doubt, 
if  there  be  no  suit,  may  mortgage  the  assets  even  for  a  pre- 
existing debt ;  but  after  a  decree  for  administration  has  been 
made,  we  submit  that  he  canriot  mortgage  them  so  as  to  ex- 
onerate a  mortgagee  from  liability  to  see  to  the  application  of 
the  money,  and  still  less  can  he  mortgage  them  to  secure  a  pre- 
existing debt,  no  money  being  advanced  at  the  time.  This  is 
giving  a  preference  between  creditors,  which  it  is  settled  that 
an  executor  cannot  do  after  decree.  Moreover,  it  is  clear,  from 
the  form  of  the  memorandum,  that  the  bankers  were  dealing 
with  Mrs  Gibbons  in  her  individual  capacity,  and  not  as  execu- 
trix, and  they  can  only  therefore  claim  a  security  on  her  bene- 
ficial interest,  if  any  :  Haynes  v.  Forshaw  (*). 

Sir  W.  M.  James,  L.J. :  It  is  quite  clear  to  me  that  the  ap- 
pellants must  have  the  value  of  the  picture.  Whether  they 
will  ever  get  anything  more  is  a  niatter  which  must  be  deter- 
mined hereafter,  but  I  should  not  be  disposed  to  give  any  en- 
couragement to  a  claim  for  anything  more.  It  appears  that  the 
account  opened  by  this  lady  with  the  bank  was  opened  as  an 
executorship  account,  and  the  bank  had  no  notice  of  any  breach 
of  trust.  They  afterwards  obtained  from  her,  she  being  both 
the  executrix  and  universal  legatee,  the  deposit  of  a  picture  as 
secarity  for  the  balance  of  that  account  and  for  further  advances. 
Further  advances  were  made,  and,  in  my  judgment,  the  execu- 
trix had  the  legal  right  to  make  such  a  deposit ;  and  in  order 
to  deprive  them  of  the  benefit  of  it  there  must  be  evidence  to 
show  that  they  had  notice  of  there  being  some  breach  of  trust 
in  the  transaction.  Now  it  appears  to  me  that  the  bankers  did 
uothing  but  what  was  in  the  usual  course  of  business,  and  that 
there  is  nothing  to  fix  them  with  any  notice  of  a  breach  of  trust. 
The  doctrine  of  lis  pendens  has  no  bearing  on  the  case,  for  a  mere 
administration  decree,  no  receiver  having  been  appointed,  nor 
any  injunction  granted  to  prevent  the  executrix  from  dealing 
with  the  assets,  would  not  take  away  her  legal  powers  so  as  to 
invalidate  the  title  of  persons  claiming  under  a  disposition 

(»)  Law  Rep..  7  Ch.,  123.  (*)  8  J.  &  Lat.,  267. 282,  293, 805. 

(»)  Ibid.,  2  Ch..  171.  (•)  1  De  Q.  &  J.,  566. 

(•)  2  P.  Wnw.,  482.  (•)  11  Hare,  98. 


; 
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made  by  her  iu  exercise  of  those  powers.  Uuder  these  eircam- 
751]  stances,  as  the  order  *of  the  master  of  the  rolls  pro- 
ceeds entirely  on  the  ground  of  Us  pendens^  there  appears  to  me 
be  no  sufficient  reason  for  sustaining  it;  and  in  my  opinion, 
therefore,  it  must  be  discharged. 
Sir  G.  Hellish,  L.J. :    I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Newman,  DaU^  ^  Slretton ;  Messrs.  Palmer^ 
Eland  ^  Nettleship. 


[Law  Reports,  8  Chancery  Appealsi  75L] 
L.JJ.,  July,  1878. 

IIuNTBR  V.  Cheshire. 

[1872  H.  250.] 

WiU — C<mstruction  —  Member  of  a  Class  dying  before  tite  Date  of  the  WiU  — 

Substituted  Uifls. 

A  testatrix,  among  other  legacies,  gave  to  the  children  of  her  late  consin  R. 
H,  £1000.  The  will  contained  a  proviso  tliat  if  any  legatee  should  die  in  the 
lifetime  of  the  testatrix  leaving  children,  such  legacy  should  not  lapse,  hat 
should  be  paid  to  the  children  of  the  deceased  legatee.  One  of  the  children  of 
R.  H  was  aead  at  the  date  of  the  will,  leaving  children : 

Held  (affirming  the  decision  of  Malins,  V.  C.)»  that  the  children  of  the  de- 
ceased child  could  not  take  under  the  proviso  in  the  will,  inasmuch  as  the  de- 
ceased child  was  not  a"  legatee  "  within  the  meaning  of  the  clause. 

In  re  Potter's  Trust  Q)  and  Adams  v.  Adams  (•)  distinguished. 

This  was  an  appeal  from  a  decision  of  Vice  Chancellor 
Malins.  The  will  of  Ann  Si\tton,  dated  the  29th  of  October, 
1864,  contained,  among  numerous  others,  the  following  be- 
quests :  "  To  the  children  of  my  late  cousin,  Richard  Ileely, 
jEIOOO,  to  be  divided  equally  between  them :  to  the  children 
of  my  late  cousin,  "William  Ileely,  £1000,  to  be  divided 
equally  between  them."  At  the  end  of  the  will  was  the  follow- 
ing proviso  :  "  and  I  hereby  declare  that,  in  case  any  legatee 
shall  die  in  my  lifetime  leaving  a  child  or  children  him  or  her 
surviving,  such  leMcy  shall  not  lapse,  but  be  paid  to  the  child, 
if  only  one,  of  such  deceased  legatee,  or  to  the  children,  if  more 
than  one,  equally,  on  their  attaining  their  several  and  respec- 
tive ages  of  twenty-one  years.'*  The  testator  died  in  March, 
1871. 

Richard  Heely  and  William  Heely  had  several  children  who 
7521  *survived  the  testator;  but  Ann  Hunter,  one  of  the 
daughters  of  Richard  Heely,  and  John  Heely,  one  of  the  sons 
of  William  Heely,  died  before  the  date  of  the  will,  leaving  child- 
ren. The  bill  wasfiled  by  the  children  of  Ann  Hunter  and  John 
Heely  for  the  administrator  of  the  estate  of  the  testatrix,  and 

(')  Law  Rep.,  8  Eq.,  52.  C)  lia w  Rep. ,  14  Eq. ,  240, 


r 


Vol.  Vm.]  CHANCERY  APPEALS.  598 

L.JJ.  .  Hunter  v.  Cheshire.  1873 

the  question  was  raised  by  demurrer  whether  they  were  entitled 
to  any  interest  under  the  will.  The  vice  chancellor  held  that 
the  children  who  died  before  the  date  of  the  will  did  not  come 
under  the  term  "  legatees"  in  the  proviso  at  the  end  of  the  will, 
and  that  the  plaintiffs  were  therefore  not  entitled  to  any  legacy ; 
and  he  allowed  the  demurrer.  From  this  decision  the  plaint- 
iffs appealed. 

Mr.  Pearson^  Q.  C,  and  Mr.  W.  Barber ^  for  the  appellants: 
The  words  "  any  legatee  "  in  the  clause  at  the  end  of  the  will 
must  be  read  with  reference  to  each  particular  bequest.  When 
read  with  reference  to  this  bequest  it  means  "  any  child  of  my 
late  cousins  Richard  Heely  or  William  Ileely,"  and  that  is 
sufficient  to  include  children  who  died  before  the  date  of  the 
will,  and  brings  the  case  under  the  authority  of  la  re  Potter's 
Trust  (*)  and  Atiams  v.  Adams  (*).  It  is  said  that  these  cases, 
both  of  which  were  decided  by  the  Vice  Chancellor  Malins,  are 
not  reconcilable  with  Christophcrson  v.  Naylor  (')  and  In  re 
Hotchkiss  Trusts  (*).  If  so,  it  is  important  that  the  question 
should  be  set  at  rest  by  the  decision  of  the  Court  of  Appeal. 
Philips  V.  Philips  (')  and  Loring  v.  Thomas  (•)  are  in  our  favor. 
In  the  latter  case  Sir  R.  Kindersley  said  that  it  is  entirely  a 
question  of  intention  whether  a  member  of  a  class  who  nad 
died  before  the  date  of  the  will  should  be  included. 

Mr.  Cotton,  Q.C.,  and  Mr.  F.  T  White,  for  the  defendants, 
the  executors,  were  not  called  on. 

Sir  W.  M.  James,  L.J. :  I  am  of  opinion  that  the  decision  of 
the  vice  chancellor  was  quite  right  in  this  case.  It  is  no  part 
of  our  duty  to  say  whether  *In  re  Potter's  Trust  Q  is  or  [753 
not  reconcilable  with  th6  other  authorities.  The  ground  on 
which  the  vice  chancellor  rested  his  decision  in  the  present  case 
is  quite  unanswerable.  The  proviso  in  the  will  is,  that  in  case 
any  legatee  should  die  in  her  lifetime,  leaving  a  child  or  child- 
ren him  surviving,  such  legacy  should  not  lapse,  but  be  paid  to 
the  child  or  children  of  such  deceased  legatee.  A  legatee  must 
be  a  person  to  whom  a  legacy  is  given  by  the  will,  and  the* 
plaintiffs  are  not  entitled  as  legatees  either  in  their  own  name 
or  as  the  children  of  deceased  legatees.  The  words  of  this 
will  do  not,  therefore,  permit  the  question  to  be  raised  which 
was  discussed  in  Chrisiopherson  v.  Naylor  (^  and  In  re  Potter's 
Trust,  We  must  leave  that  question  to  be  settled  on  some 
future  occasion  when  there  are  words  which  will  admit  of  its 
being  settled.    The  appeal  must  be  dismissed. 

Sir  G.  Mbllish,  L.J  ,  concurred. 

Solicitors :  Messrs.  T.  ^Vhite  ^  Sons  ;  Messrs.  Deane  ^  Chubb. 

(')  l^w  Kep.,  8  Eq.,  62.  («)  Law  Rep.,  8  Eq.,  643. 

n  Ibid.,  14  Eq.,  m  (•)  10  Jur.  (N.S.),  1173. 

(•)  1  Mer.,  820.  (•)  1  Dr.  &  Sm.,  497. 
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[Law  Reports,  8  Chancery  Appeals,  756 J 
L.JJ.  June  5, 11, 1873. 

756]  *Erskine  V.  Adeane. 

[1871  B.  12.] 

Landlord  and  Tenant  —  Noxious  Plants  --  Tew  Trees — Imj^ied  Warranty  —  Xio- 
hUity  to  keep  up  Fences — Parol  variation  of  Lease  —  UoUateral  Agreement  — 
Statute  of  Frauds  —  Agreement  to  destroy  Game — Damage  from  Game. 

There  is  no  implied  warranty  on  the  part  of  a  lessor  who  lets  land  for  agri- 
cultural purposes,  that  no  noxious  plants  are  growing  on  the  demised  premises. 

Tljere  is  no  implied  obligation  on  the  part  of  a  lessor  to  keep  up  the  feno-s 
of  closes  which  he  retains  in  lua  own  hands,  and  which  abut  upon  land  demised 
to  a  tenant,  so  as  to  prevent  the  tenant's  cattle  from  straying  on  to  them. 

A  farmer  being  in  treaty  for  a  lease  of  a  farm,  declined  to  take  it  on  acooant  of 
the  quantity  of  game.  The  lessor  promised  that  he  would  kill  down  the  game, 
and  would  not  let  the  shootiug,  but  refused  to  allow  the  promise  to  be  inserted 
in  the  lease.  The  tenant  accordingly  executed  a  lease  prepared  by  the  lessor's 
solicitor,  in  which  the  right  to  kill  game  was  reserved  to  the  lessor,  his  friends 
and  servants.  The  le.i^or  afterwards  let  the  shooting,  and  did  not  kill  down  the 
game  : 

Held,  that  there  was  a  binding  collateral  agreement  to  kill  down  the  game,  and 
that  the  tenant  was  entitled  to  compensation  for  damage  done  by  the  game. 

Decision  of  the  master  of  the  rolls  reversed. 

In  this  case  tliere  were  two  appeals  from  a  decision  of  tlie 
master  of  the  rolls,  made  in  a  suit  for  the  administration  of  the 
estate  of  the  late  Mr.  Henry  John  Adeane,  of  Babraham  Park, 
Cambridgeshire.  In  the  course  of  the  administration  a  claim 
was  made  by  Mr.  John  Bennett,  a  tenant  who  occupied  the 
home  farm  under  a  lease  dated  the  10th  of  August,  1868,  for 
<lamage  to  the  amount  of  £580,  for  the  loss  of  cattle  which  he 
alleged  to  have  been  poisoned  by  eating  yew  leaves  through  the 
default  of  the  landlord.  The  plantations  on  the  farm  were  re- 
served to  tlie  landlord,  and  Mr.  Bennett's  first  complaint  was, 
that  early  in  the  spring  of  1869  he  lost  36  lambing  ewes  out  of 
a  flock  of  220,  and  about  100  lambs,  owing  to  their  browsing 
the  yew  trees  ifi  one  of  the  plantations,  the  branches  of  which 
extended  over  the  fence  so  as  to  be  within  reach  of  the  cattle  in 
757]  the  adjoining  field;  and  that  in  1869  he  lost  105  *8heep 
through  their  eating  the  clippings  from  yew  trees,  which  had 
been  thrown  by  Mr.  Adeane's  gardener  upon  the  field  where 
the  sheep  were. 

Secondly,  he  complained  that,  in  1870,  after  Mr.  Adeane'.'? 
death,  he  had  lost  a  steer  and  three  cows  through  their  eatinir 
the  clippings  from  yew  trees  in  a  plantation  called  the  Island, 
which  the  animals  were  allowed  to  get  at  by  reason  of  the  insuf- 
ficient state  of  the  repair  of  the  fence.  The  Island  was  sur- 
rounded by  a  ditch,  eight  feet  deep,  which  was  generally  full 


[  D  V  a 
r,  but 


of  water,  but  by  reason  of  the  dryness  of  the  season  the  ditcli 
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had  become  dry,  and  there  was  no  other  sufficient  fence.  Evi- 
dence was  adduced  to  show  the  poisonous  nature  of  the 
leaves  and  branches  of  the  yew,  especially  of  the  clippings  when 
i\vy.  There  was  no  proof  of  any  agreement  bv  Mr.  Adeane  to 
keep  up  the  fence  round  'the  plantation  callea  the  Island. 

Mr.  Bennett  made  a  third  chum  for  £1039  bs,  Sd,^  as  compen- 
sation for  damage  done  to  his  crops  and  grass  by  the  hares  and 
rabbits  in  the  plantation.  He  based  this  claim  on  a  parol  agree- 
ment between  himself  and  Mr.  Adeane  when  he  took  the  farm, 
that  Mr.  Adeane  would  kill  down  the  game  and  not  let  the 
shooting  during  the  tenancy.  .  The  evidence  on  this  head  was 
contain,ed  in  the  affidavits  of  Mr.  Bennett  and  Mr.  T.  Eush,  Mr. 
Adeaue'.s  agent.  From  their  statements  it  appeared  that,  iu 
June,  1868,  Bennett  went  over  the  farm  with  Bush,  and  then 
told  him  that  there  was  so  much  game  that  he  would  not 
take  the  farm,  and  that  Rush  then  assured  him  that  he  was 
authorized  to  tell  him  that  the  game  would  not  be  let  any  more, 
that  it  would  all  be  killed  down,  and  that  all  the  keepers  had 
notice  to  leave ;  but  that  as  the  game  was  let  to  Mr.  Bennie  till 
the  end  of  the  season,  it  could  not  be  altered  till  that  time,  and 
after  that  only  one  man  would  be  kept  to  kill  vermin  and  rab- 
bits. Bennett  afterwards  went  with  Rush  to  the  Hall  and  suw 
Mr.  Adeane,  who  was  in  very  delicate  health,  and  Lady  Eli- 
zabeth Adeane,  his  wife,  when  Bennett  again  expressed  his 
refusal  to  take  the  farm,  while  there  was  so  much  game  on  it. 
Mr.  Adeane  then  said,  "  Yes,  but  Mr.  Rush  has  told  you  that 
the  game  is  to  be  killed  down,  and  the  keepers  have  all  notice 
to  leave,  and  only  one  man,  a  sort  of  vermin  killer  or  policeman, 
is  to  be  employed,  and  no  keepers  will  bo  kept,  and  no  game  let 
♦during  your  lease ;"  and  he  added,  "  there  will  be  only  [758 
a  few  winged  game  kept  for  shooting  for  my  friends  —  in  fact, 
what  the  farm  would  naturally  raise."  Bennett  then  asked 
whether  he  might  kill  the  hares  and  rabbits,  and  Mr.  Adeane 
and  Lady  Elizabeth  said,  *'  "We  cannot  give  you  the  hares,  but 
will  give  you  the  right  to  kill  the  rabbits  on  the  farm,  but  not 
on  the  plantations,  and  then  not  to  shoot  them;  but  Mr.  Rush 
has  the  power  of  killinfic  the  hares  and  rabbits  on  his  farm,  and 
at  any  time  you  can  ask  him  to  kill  them  on  your  farm,  or  from 
the  plantations,  when  you  are  receiving  any  damage."  Mr. 
Adeane  also  added,  "  I  do  not  wish  the  tenor  of  the  lease  to  be 
altered  from  any  other  ^oases  respecting  the  game,  but  Rush  is 
witness  that  no  game  -nIU  be  let  and  no  keepers  kept  during 
your  lease."  Lady  Eli/.ubeth  Adeane's  recollectiotv  of  the  con- 
versation differed  in  some  respects  from  Bennett's  statement, 
but  the  lords  justices  wei-e  of  opinion  that  the  verbal  promise 
to  kill  down  the  game  anl  not  to  let  the  shooting  was  sufficiently 
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proved.  Relying  on  this  promise,  Bennett  agreed  to  take  the 
farm,  and  a  lease  was  dyawn  up  by  Mr.  Adeane's  solicitor,  and 
executed,  by  which  the  farm  was  demised  to  Bennett  for  eight 
years,  from  Michaelmas,  1868,  at  a  rent  of  £560.  The  lease 
reserved  to  the  lessor,  his  heirs  and  assigns,  the  exclusive  right 
to  all  game  and  fish,  and  to  preserve  the  same,  and  by  himself 
and  themselves,  his  and  their  friends  and  servants,  to  enter 
upon  the  premises  and  to  shoot  and  sport  over  the  same,  but  so 
nevertheless  that  the  lessee,  his  executors,  administrators,  or 
assigns,  should  be  at  liberty  to  keep  down  the  rabbits  on  the 
land  otherwise  than  by  shooting. 

In  the  spring  of  1869  Mr.  Adeane  let  the  house  and  grounds 
and  all  the  shooting  to  Mr.  J.  Rennie,  who  had  hired  the  shoot- 
ing the  previous  year,  and  the  keepers  were  retained  on  the  es- 
tate, and  the  game  strictly  preserved  as  before. 

Mr.  Adeane  died  on  the  17th  of  February,  1870.  He  was 
only  tenant  for  life  of  the  estate, 'and  as  the  lease  was  granted 
by  him  alone  the  term  granted  by  the  lease  ceased  on  his  death, 
but  Bennett  was  continued  as  tenant  by  the  trustees  of  the 
estate.  The  bill  was  filed  on  the  9th  of  February,  1871.  Ben- 
nett's claims  came  before  the  master  of  the  rolls  on  an  applica- 
tion to  vary  the  chief  clerk's  certificate,  and  his  lordship  declared 
759]  that  *Mr.  Adeane's  estate  was  liable  for  the  loss  sustained 
by  Bennett  by  reafron  of  the  sheep  and  cattle  being  poisoned  by 
tlie  brandies  or  cuttings  of  yew  trees,  and  directed  an  inquiry 
as  to  the  amount  of  loss  sustained  by  him;  but  he  refused  to 
make  any  order  as  to  the  claim  for  compensation  for  damage 
done  by  the  game  (*).  From  this  decision  both  Mr.  Adeane's 
trustees  and  Bennett  appealed. 

First,  with  respect  to  the  cattle  that  were  poisoned  by  the  yew 
trees  which  hung  over  the  land  demised  and  the  cuttings  thrown 
upon  the  land, 

O  1873.  March  12.  Loud  Uomillt,  tute  of  Frauds,  but  it  was  a  parol  altera- 
M.U. :  I  have  had  considerable  difficult j  tion  of  the  lease  and  was  not  binding, 
witli  respect  to  tlie  alleged  agreement  I  think,  therefore,  that  Mr.  Bennett  is 
about  tlie  game,  but  I  am  of  opinion  not  entitled  to  any  compensation  in 
that  it  was  not  a  distinct  agreement  bat  respect  of  that  claim, 
an  alteration  of  the  original  terms  of  In  respect  of  the  other  matter,  the 
agreement,  and  if  it  was  intended  to  be  result  produced  on  my'  mind  by  retid- 
binding  it  ought  to  have  been  inserted  ing  the  affidavits  is,  that  the  animals 
in  the  lease.  It  was  not  a  separate  were  poisoned  by  the  yew,  and  having 
contract  entered  into  between  the  land-  come  to  that  conclusion,  I  think  th*? 
lord  and  tenant,  that  if  a  certain  thing  law  is  (I  do  not  know  whether  it  hss 
Avas  done  the  tenant  would  take  a  ever  been  laid  down  so  broadly)  that 
lease  ;  nor  was  it  au  ajfreement,  which  there  is  an  absolute  warranty  by  the 
it  might  have  been,  for  a  year  to  the  landlord  that  there  shall  be  nothing  on 
effect  that  if  the  landlord  would  keep  his  estate  to  hurt  the  cattle  of  the  far- 
down  the  gume  the  tenant  would  pay  mer.  Consequently  it  does  not  de(>end 
him  a  sum  of  money,  in  wliich  case  it  u|X)u  the  question  of  negliprenre,  or 
might  have  been  good   under  the  Sta-  whether  he  has  done  this  or  that,  but 
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Mr  Fri/y  Q.C.,  and  Mr.  Bromeheajd^  for  Mr.  Adeane's  trustees, 
contended  that  there  was  no  foiindation  for  the  doctrine  that 
there  is  an  implied  warranty  by  the  h\ndIord  that  there  should 
be  no  *noxiou3  trees  on  the  land  demised  :  Sutton  v.  Tent-  [760 
pie  n.  With  respect  to  the  cuttings  which  were  thrown  on  the 
lana.  if  there  was  any  negligence  on  the  part  of  Mr.  Adeane  or 
his  servants  it  was  the  ground  of  a  personal  action  and  was 
limited  by  the  3  &  4  Will.  4,  c.  42,  s.  2,  to  six  months  from  the 
death  of  Adeane,  a  period  which  had  elapsed  long  before  the 
claim  was  made. 

Mr.  Soidhgaiey  Q.C.,  and  Mr.  Cracknally  for  Bennett,  argued 
that  the  objection  arising  from  the  3  &  4  Wra.  4,  c.  42,  was 
taken  too  late.  It  was  not  taken  in  the  court  below ;  and  it 
was  understood  by  all  parties  that  all  claims  on  the  estate  should 
be  made  in  the  administration  suit.  Thejr  relied  on  Jones  v. 
Festiniog  liailway  Company  (*). 

Sir  W.  M.  James,  L.J. :  This  claim  does  not  appear  to  me 
to  rest  on  any  question  of  warranty.  It  is  a  claim  against  the 
executors  of  the  deceased  tenant  for  life,  for  a  wrongful  act  of 
his,  for  negligence  of  him  and  of  his  servants  with  respect  to 
the  yew  trees,  in  providing  insufficient  fencing,  and  for  throw- 
ing the  cuttings  on  to  the  tenant's  land.  That  clearly  is  a 
ground  upon  which  at  common  law,  before  the  statute,  no  ac- 
tion could  be  brought  by  or  against  an  executor  of  a  deceased 
person.  The  statute,  while  giving  a  right  of  action,  has  pre- 
scribed a  certain  time  within  which  a  claim  must  be  made,  and 
that  time  has  elapsed.  I  am  of  opinion,  therefore,  that  the 
claim  with  respect  to  anything  done  in  the  time  of  the  tenant 
for  life  must  be  considered  as  not  available  for  any  purpose  in 
this  suit. 

SiE  G.  Mellish,  L.J. :  I  am  of  the  same  opinion.  The  rule 
of  common  law  was  that  a  personal  action  died  with  the  per- 
son, and  that  no  such  action  could  be  brought  against  his  exe- 
cutors or  administrators.  Now  it  is  clear  that  this  claim,  so 
far  as  it  goes  to  negligence  in  keeping  up  the  fences,  or  negli- 
gence in  allowing  the  cuttings  from  the  yew  trees  to  be  placed 

if  in  fact  the  cattle  have  been  poisoned  of  the  Island,  it  appears  that  the  cattle 

by  browsin|;r  upon  shrnbs  which  the  went  over  where  there  was  a  ditch  of 

landlord  has  upon  his  land  which  hap-  about  eight  feet  deep,  which  was  for- 

>H?n  t^  lie  poisonous  (though  he  did  not  merly  full  of  water  but  was  dried  up  by 

know  it),  that  is  included  in  the  war-  the  weather,  and  the  landlord  did  not 

ranty,  and  he  is  bound  to  make  good  put  any  fencinc^  to  prevent  the  cattlo 

the  loss  to  the  tenant.    That  is  my  getting  over.     They  accordingly  went 

opinion  on  the  result  of  the  cases.    If  into  his  plantation    and  ate    noxious 

you  think  you  can  change  my  opinion  shrubs.    I  am  of  opinion  that  he  is 

upon  it  I  will  hear  you  willingly.  answerable  for  that,  and  I  accordingly 

(^ After  some  further  argument,  his  hold  so. 

ordship  adhered  to  his  opinion,   and  (')  13  M.  &  W.,  53. 

iiUUeO.  I  With  regard  to  the  fencing  C)  Law  Kep.,  3  Q.  B.,  733. 
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761]  where  the  cattle  could  get  at  thorn,  or  the  negligence  *in 
allowing  the  branches  of  the  yew  trees  1 » grow  over  the  hnrdle?, 
would  all,  if  they  were  maintainable  at  all,  be  by  personal 
action. 

I  may  say,  however,  that,  in  my  opi:\ion,  as  far  as  regards 
the  yew  trees  growing  over  the  hurdles,  ao  such  claim  could  he 
sustained  at  all.  With  respect  to  what  ;:he  master  of  the  rolls 
scorns  to  have  rested  his  judgment  upon,  namely,  that  there 
was  a  warranty  that  no  noxious  trees  sl-ould  grow  on  tlie  do- 
miscd  premises,  I  have  never  heard  <>i  any  such  warranty. 
The  law  of  this  country  is  that  a  tenant,  when  he  takes  a  farm, 
must  look  and  judge  for  himself  what  the  state  of  the  farm  is. 
Just  as  in  the  case  of  a  purchaser  of  a  business  the  rule  is  caveat 
emptor,  so  in  the  case  of  taking  the  lease  of  property  the  rule  is 
caveat  lessee ;  he  mu«t  take  the  property  as  he  finds  it.  I  never 
heard  that  a  landlord  warranted  that  the  sheep  should  not  eat 
his  yew  [trees.  Yew  trees,  it  appears,  are  not  at  all  times 
poisonous;  and  although  it  is  not  uncommon  for  them  to  grow 
in  plantations,  or  about  a  farm,  it  is  very  rare  for  any  accident 
to  happen  on  account  of  them.  In  my  opinion  the  lessee  must 
take  his  chance  of  such  a  damage,  or  ask  for  an  express  war- 
ranty if  he  thinks  there  is  reason  to  fear  that  his  cattle  or  sheep 
may  be  injured.  Throwing  the  cuttings  in  the  way  of  the 
sheep  might  be  a  different  thing:  if  it  were  necessary  to  go  into 
that  question,  it  might  be  necessary  to  inquire  whether  there 
was  not  contributory  negligence  in  the  servants  of  the  tenant 
in  allowing  the  sheep  to  go  where  the  cuttings  were  thrown. 
But  it  is  unnecessarjjT  to  consider  that  question.  These  causes 
of  action  having  died  with  the  person,  except  so  far  as  the 
statute  enabled  an  action  to  be  brought,  and  no  action  or  suit 
having  been  brought  during  the  time  appointed  by  the  statute, 
the  executors  were  at  the  time  this  bill  was  filed  freed  from  all 
liability  in  respect  of  it.  With  respect  to  the  cattle  that  had 
strayea  into  the  plantation  called  the  Island, 

Mr.  Fri/j  Q.C.,  and  Mr.  Bromehead^  contended  that  there  was 
no  obligation  in  Mr.  Adeane  to  keep  up  a  sufficient  fence  to 
keep  out  Bennett's  cattle.  Every  occupier  of  land  was  bound 
762]  to  keep  *his  cattle  from  straying  on  to  his  neighbor's 
land:  Boyle  v.  Tamlyn{^);  Lawrence  v.  Jenkins (^);  Fletcher  v. 
Hy  lands  (»).  • 

Mr.  Southgate^  Q.C,  and  Mr.  CracknaUy  for  Bennett,  contended 
that  whatever  might  be  the  rule  as  between  independent  ad- 
joining landowners^  it  did  not  apply  as  between  a  landlord  and 
his  tenant    The  tenant  had  no  right  to  touch  the  fence  of  the 

Q)  6  B.  &  C,  829.  (*)  Law  Rep.,  8  Q.  B.,  27i. 

OLawBep.,lEx.,?65, 
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plantations,  and  when  the  tenant  covenanted  to  keep  np  the 
fences  on  the  land  demised  to  him,  there  was  an  implied  con- 
tract on  the  part  of  the  landlord  to  repair  the  fences  on  the  part 
of  tlie  property  kept  in  his  own  hands. 

Sir  \V'.  M.  James,  L.  J. :  If  this  had  been  the  case  of  two 
adjoining  landowners  it  seems  not  to  bo  substantially  disputed 
that  no  grounds  of  action  would  have  arisen  by  reason  of  the 
accident,  or  whatever  it  mav  be  that  has  occurred  in  this  case. 
One  piece  of  property  being  open  to  another  piece  of  property 
cattle  have  found  their  way  from  the  lands  of  one  owner  into 
the  lands  of  another  owner,  on  which  was  some  poisonous 
matter  which  was  left  there  by  the  lopping  of  some  yew  trees. 
In  that  case,  there  being  no  obligation  by  contract  or  by  pre- 
scription, as  between  the  landowners,  it  is  clear  that  no  action 
would  lie  b}'  reason  of  the  damage  that  ensued  from  that  which 
was  in  fact  the  trespass  of  the  cattle  of  the  complainer.  Now  can 
it  make  any  difference  that  the  relation  of  the  two  adjoining 
landowners  is  this,  that  one  man  is  the  landowner  in  fee  of  the 
piece  of  ground  which  he  has  retained  in  his  own  possession, 
and  the  adjoining  person  is  the  landowner  for  a  term  of  years 
under  a  lease  created  by  his  neighbor  ?  I  am  of  opinion  that 
there  is  no  authority  and  no  principle  upon  which  any  distinc- 
tion can  bo  drawn  in  respect  of  the  obligations  an(^  rights  as 
between  an  owner  in  fee  simple  and  a  tenant  for  life,  or  between 
an  owner  in  fee  simple  and  a  lessee  deriving  title  from 
the  owner;  and  if  there  be  any  obligation  between  those 
parties  it  must  arise  from  a  contract  express  or  implied.  I  can 
find  in  this  case  no  contract  express  or  implied  that  the  owner 
of  the  piece  of  ground  in  question  *shouldkeep  the  ditch  [763 
full  of  water,  or  in  seasons  when  the  ditch  was  not  full  of  water 
should  supplement  it  by  a  sufficient  fence  to  prevent  cattle  from 
trespassing  into  it.  I  am  of  opinion,  therefore,  that  the  claim 
has  entirely  failed  in  this  respect. 

Sir  G.  Mellish,  L.J, :  I  am  of  the  same  opinion.  In  order 
to  support  the  claim  it  must  be  proved  that  there  was  an  obli- 
gation on  the  part  of  the  landlord  to  keep  up  a  sufficient  fence 
between  the  land  which  had  been  let  to  the  tenant  and  the  land 
which  he  retained  in  his  own  possession.  Now,  as  a  general 
rule  an  obligation,  to  repair  fences  must  either  originate  in  pre- 
scription or  in  express  contract,  or  it  may  be  created  by  act  of 
parliament,  as  is  constantly  done  in  inclosures  of  commons,  but 
it  must  be  created  in  some  way  or  other.  Ilere,  of  course,  there 
rs  no  prescription,  and  the  only  possible  question  is  whether 
there  is  any  contract  between  the  landlord  and  the  tenant  by 
which  the  landlord  obliges  himself  to  keep  up  the  fence.  I  will 
Udsume  that  the  tenant  holds  from  the  trustees  upon  the  same 
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terms  as  be  originally  held  from  Mr.  At'eane,  wbo  gave  him  the 
lease.  There  is  no  covenant  in  the  lei  ^o  by  which  the  landlord 
binds  himself  to  repair  these  fences ;  th'^re  is  a  covenant  on  the 
part  of  the  tenant  which  I  will  assum«*  does  not  apply  to  tins 
particular  fence,  because  I  think  it  onl ;  applies  to  those  fences 
which  are  parts  of  the  fields  which  are  demised  to  the  tenant, 
and  not  to  the  fences  of  the  plantations.  The  landlord  no 
doubt,  for  his  own  protection,  will  generally  repair  the  fences 
of  his  plantations,  but  he  has  not  covenanted  with  the  tenant 
that  he  will  keep  them  in  repair.  I  am  not  aware  of  any  rule 
of  law  by  which  we  can  import  such  a  covenant  into  i\  lease 
which  does  not  contain  it.  The  commgn  jaw  of  England  isdis- 
tin2:uished  from  the  law  of  almost  all  other  countries  bv  the  ftict 
that  it  does  not  imply  contracts  and  agreements  to  anything  like 
the  same  extent,  but  generally  obliges  those  who  make  contracts 
to  insert  in  those  contracts  all  the  stipulations  by  which  they 
intend  to  be  bound.  No  doubt  there  are  cases  in  which  obliga- 
tions may  be  implied,  but  as  a  general  rule  the  man  who  wishes 
to  have  a  particular  stipulation  for  his  benefit  must  take  care  to 
764]  *have  that  stipulation  inserted  in  the  contract.  I  see  no 
reason  why  this  particular  obligation  should  be  excepted  from 
what  I  consider  to  be  the  general  law.  If  the  tenant  upon  look- 
ing over  the  farm  thought  it  was  for  his  advantage  to  have  this 
done,  and  to  have  certain  fences  which  were  in  the  possession 
of  the  landlord  kept  in  repair  in  order  that  his  cattle  might  be 
protected,  he  should  have  had  a  covenant  inserted  in  the  lease 
that  the  landlord  would  keep  those  fences  in  repair,  just  as  the 
landlord  has  taken  care  to  insert  that  the  tenant  would  keep  in 
repair  the  fences  of  the  fields  which  are  demised  to  him. 
Therefore  I  agree  with  the  lord  justice  that  this  claim  cannot 
bo  supported. 

Mr.  Souihgaie^  Q.C.,  and  Mr.  Cracknall^  then  opened  the  appeal 
with  respect  to  the  injury  done  by  the  game.  They  contended 
that  there  was  clear  evidence  of  a  promise  by  Mr.  Adeane  to 
keep  down  the  rabbits  and  discharge  the  keepers,  and  not  to  let 
the  shooting  a^ain.  This  was  not  a  parol  variation  of  the  lease, 
but  a  collateral  promise,  which  was  to  form  the  consideration 
of  Bennett  executing  the  lease.  They  relied  on  Morgan  v. 
Griffith  (') ;  Harris  v.  Rickeit  (*) ;  Lindley  v.  Lacey  (*) ;  Jervis  v. 
Berridge  (*).  It  was  said  that  the  promise  was  not  to  be  per- 
formed within  a  year,  and  therefore  was  void  under  the  4tli 
section  of  the  Statute  of  Frauds.  But  it  is  sufficient  if  the  con- 
tract is  to  be  performed  by  either  side  within  a  year :  Cherry  v. 

O  Law  Rep.,  6  Ex.,  70.  O  17  C.  B.  (N.S.),  578. 

(•)  4  H.  &  N.,  1.  (*)  Law  Rep.,  8  Ch„  851. 
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Meming  Q) ;  and  in  this  case  it  was  performed  by  Bennett  ^Yhen 
he  executed  the  lease. 

Mr.  Fri/f  Q.C.,  and  Mr,  Bromhead^  for  the  trustees  insisted 
that  there  was  no  satisfactory  evidence  of  any  such  promise  by 
Mr.  Adeane  as  was  alleged.  The  conversation  only  amounted 
to  a  negotiation  as  to  the  terms  of  the  lease,  and  Bennett  after- 
wards went  to  London  and  settled  the  terms  of  the  lease  with 
Mr.  Adeane's  solicitor.  He  could  not  now  introduce  a  parol 
variation  into  the  lease.  Any  promise  which  Mr.  Adeane  made 
as  to  the  rabbits  could  not  be  performed  within  the  year,  and 
ought  to  have  been  in  writing  under  the  Statute  of  Frauds. 

Sir  W.  M.  James,  L.J. :  *Iam  unable  to  concur  with  the  [765 
opinion  of  the  master  of  the  rolls  on  this  point.  It  appears  to  me 
that  there  is  abundant  evidence,  and  evidence  of  such  a  nature  as 
is  satisfactory  to  obtain,  when  there  is  anything  in  addition,  or, 
as  we  may  call  it,  collateral,  to  a  bargain  which  is  reduced  into 
writing.  We  have  here  the  evidence  of  the  claimant  himself, 
and  the  evidence  of  the  agent  of  the  other  contracting  party  who 
was  present  at  the  negotiation  between  them ;  and  we  have  also 
the  statement  of  the  lady,  who,  in  my  view,  really  corroborates 
all  that  is  material  and  essential  in  this  case  to  be  averred ;  that 
is  to  say,  that  while  there  was  an  agreement  going  on  for  a  lease, 
which  was  to  contain  certain  stipulations  only,  a  promise  was 
made,  or  a  representation  which  amounted  to  a  promise,  by 
Mr.  Adeane  that  the  game  of  which  the  tenant  was  then  com- 
plaining should  be  so  dealt  with  as  not  to  amount  to  a  serious 
nuisance  to  the  tenant.  That  was  the  substance  of  the  agree- 
ment; it  was  not  that  there  was  to  be  no  game  there,  or  that 
there  was  not  to  be  game  preserved  in  a  reasonable  and  mode- 
rate way,  but  that  there  was  not  to  be  an  unreasonable  quantity 
of  game  there;  that  the  landlord  was  not  to  keep  an  army  of 
gamekeepers,  but  only  such  an  amount  of  game  as  one  keeper 
would  be  sufficient  to  deal  with ;  and  that  the  hares  and  rab- 
bits, the  principal  subject  of  complaint,  were  to  be  dealt  with 
in  a  particular  way,  not  by  the  tenant  to  whom  Mr.  Adeane 
was  not  willing  to  grant  power  by  the  lease  at  all,  but  by  a  per- 
son named  by  Mr.  Adeane.  That  is  a  different  thing  from  any 
power  given  in  the  lease  to  the  tenant,  merely  resulting  in  a 
counter  claim  against  Mr.  Adeane  if  he  should  not  substantially 
comply  with  his  bargain,  which  was  that  the  game  should  not 
be  a  nuisance.  I  am  of  opinion  that  he  has  a  very  good  claim 
at  law,  for  I  am  unable  to  distinguish  it  from  the  case  of  Mor- 
gan V.  Griffith  (')  in  the  exchequer ;  I  am  quite  certain  there 
would  be  a  good  claim  in  equity  against  the  estate  of  Mr. 
Adeane,  who  has  been  making  money  by  the  game  by  letting 

(1)4  Ex.,  631.  O  Law  Rep.,  6  Ex.,  7a ' 

6  Eno.  Rep.]  76 
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the  shooting.     That  being  so,  I  am  of  opinion  that  Mr.  Bennett 
must  succeed  in  this  appeal. 

766]  '''Sir  G.  Melush,  L.J. :  I  am  of  the  same  opinion.  Xo 
doubt,  as  a  rule  of  law,  if  parties  enter  into  negotiations  uttect- 
ing  the  terms  of  a  bargain,  and  afterwards  reduce  it  into  writ- 
ing, verbal  evidence  will  not  be  admitted  to  introduce  additional 
terms  into  the  agreement ;  but,  nevertheless,  what  is  called  a 
collateral  agreement,  where  the  parties  have  entered  into  an 
agreement  for  a  lease  or  for  any  other  deed  under  seal,  may  be 
made  in  consideration  of  one  of  the  parties  executing  that  deed, 
unless,  of  course,  the  stipulation  contradicts  the  terms  of  the 
deed  itself.  I  quite  agree  that  an  agreement  of  that  kind  is  to 
be  rather  closely  watched,  and  that  we  should  not  admit  it  with- 
out seeing  clearly  that  it  is  substantially  proved.  Indeed  I  may 
say  that  this  being  a  case  between  landlord  and  tenant,  if  there 
had  been  no  evidence  except  Mr.  Bennett's  own  evidence,  and 
the  agreement  had  been  alleged  to  have  been  made  in  an  inter- 
view oetween  him  and  Mr.  Adeane  when  nobody  else  was  pre- 
sent, I  should  have  probably  thought  it  would  have  been  the 
duty  of  the  court  to  say  that  this  was  not  satisfactory  enoUgli 
for  the  court  to  act  upon.  But  in  this  case  it  appears  to  nie 
that  the  agreement  is  proved  in  the  most  satisfactory  manner, 
and  it  is  also  proved  that  it  was  not  intended  to  be  included  in 
the  terms  in  the  lease,  which  were  afterwards  reduced  into  writ- 
ing and  made  into  a  deed,  but  it  was  intended  to  be  coUaterul, 
because  according  to  the  evidence,  which,  to  some  extent,  i8 
confirmed  by  Lady  Elizabeth  Adeane,  it  w^s  distinctly  said  that 
the  lease,  as  regarded  the  game,  was  to  be  in  the  ordinary 
form  of  Mr.  Adeane's  leases.  But  nevertheless  he  stipulated 
that  he  himself  would  behave  in  a  particular  way  with  reference 
to  the  powers  which  were  to  be  reserved  to  him  by  the  lease. 
When  it  has  been  proved  that  Mr.  Bennett,  having  found  a  vast 
quantity  of  game  jipon  the  farm,  said  it  was  impossible  that  he 
could  take  it  with  that  quantity  of  ^ame  on  it,  when,  even  ac- 
cording to  Lady  Elizabeth,  it  is  quite  plain  that  Mr.  Adeane 
said  that  Mr.  Bennett  need  not  be  afraid  of  that,  becaase  he 
was  in  such  a  slate  of  health  that  he  no  longer  wanted  the  shoot- 
ing himself,  and  th^t  he  was  not  going  to  let  it  again,  and  that 
all  the  keepers  would  be  dismissed  except  one;  and  when  the 
767]  lease  was  executed  on  the  faith  '''of  that  agreement,  and 
upon  those  representations  so  made,  it  would  be  contrary  to 
the  ordinary  rules  of  justice  if  the  tenant  were  afterwards  to 
have  no  remedy. 

There  is  no  imputation  against  Mr.  Adeane  himself,  because 
I  think  it  appears  that  he  was  in  so  infirm  a  state  of  health  that 
he  was  incapable  of  managing  his  alfairs,  and  accordingly  it 
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was  relets  and  the  game  kept  up  as  much  as  ever.  As  to  the 
amount  of  the  damage,  that  is  a  matter  to  be  inquired  into ;  all 
we  have  to  say  now  is  that  this  is  an  agreement  that  is  binding 
in  point  of  law,  and  assuming  that  there  has  been  damage  sus- 
tained, that  Mr.  Bennett  is  entitled  to  be  paid  for  it  out  of  Mr. 
Adeane's  estate. 

Solicitors  for  the  trustees  :  Messrs.  Lcike  ^  Co. 
Solicitor  for  Mr.  Bennett :  Mr.  GreenhilL 

An  inn-keeper  is  not  liable  in  his  dae  care  in  the  premises,  he  is  responsi- 

character  as  such,  if  sheep  be  pat  to  ble  in  damages.    Hauiley  ▼.  Smith,  25 

pasture  nnder  the  direction  of  the  gaest,  Wend. ,  642.     See  Shearman  &  Kedf.  on 

and  thej  are  injured  by  eating  poisonous  Negligence,  824,  and  note.    Mayne  on 

plants;  if,  however,  the  inn -keeper  is  Damages  (2d  ed  J,  82-84. 
chargeable  with  negligence  or  want  of 
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[1870  M.  227.] 

Settlement-^ Power  of   Appointment— -  General  and  Specific  Appointments -- 
Intalid  Appoinment  —  TUmoteness — Confirmation, 

Where  an  appointment  is  made  to  take  effect  oat  of  a  trust  fund  generally, 
and  afterwards  an  appointment  is  made  of  a  specific  portion  of  the  trust  fand, 
the  portion  of  the  fund  not  specifically  appointed  must  be  first  applied  in  satis- 
faction of  the  first  appointment ;  and  the  specifically  appointed  portion  is  only  to 
be  resorted  to  in  the  event  of  a  deficiency. 

G  having,  under  his  marriage  settlement,  a  power  to  appoint  amongst  his 
children,  appointed  a  portion  of  the  trust  fund  to  his  daughter  L  for  life,  and 
after  her  death  as  she  should  by  will  appoint : 

Heldf  that  the  power  of  appointment  by  will  conferred  on  the  daughter  was 
void  for  remoteness. 

G  also  appointed  another  portion  of  the  trust  fund  upon  such  trusts  to 
take  effect  after  the  marriage  of  his  daughter  £  (then  unmarried)  as  she 
should  by  deed  or  will  appoint,  and  in  the  meantime  upon  trust  for  her  for  life, 
and  after  her  death  as  she  should  by  will  appoint.  E  upon  her  marriapre,  pur- 
ported to  appoint  the  fund  to  the  trustee  of  her  marriage  settlement.  0 
afterwards  executed  a  deed  poll  by  which,  after  reciting  the  appointments 
in  favor  of  L  and  E,  and  also  other  appointments,  he,  in  exercise  of  the  power 
2]  ^ven  to  him  by  his  marriage  settlement,  confirmed  the  several  ^appoint- 
ments  appearing  by  the  recitals  to  have  been  previously  made,  and  directed  and 
appoint<Ml  that  the  trustees  of  the  settlement  should  hold  the  trust  funds  u))on 
the  trusts  thereinafter  mentioned ;  and  he  reserved  to  himself  a  power  to  revoke 
the  direction  and  appointment  thereby  made,  which  power  of  revocation  O  after- 
wards exercised.  E2  also  afterwards  made  a  second  appointment  to  the  trustees 
of  her  marriage  settlement  of  the  fund : 

HMt  first,  that  the  orl^nal  appointment  in  favor  of  E  was  void  for  remote- 
ness, and  could  not  be  supported  as  an  appointment  to  E  and  a  resettlement 
by  her : 

Secondly :  That  the  subsequent  deed  poll  operated  aB  a  reappointmeiit  o|  the 
fund  in  favor  of  £, 
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Tbirdlj :  that  the  power  of  revocation  extended  odIj  to  appointments  made 
bj  way  of  "  direction  and  appointment*'  and  not  to  appointments  made  by  way 
of '* confirmation;"  and,  consequently,  tliat  the  fund  appointed  in  favor  of  E 
passed  to  the  trustees  of  her  marriage  settlement  under  the  second  appointment 
executed  by  her. 

This  was  a  suit  to  administer,  the  trusts  of  a  settlement 
dated  the  27th  of  October,  1821,  and  made  upon  a  marriage  of 
Thomas  Qronovv  and  Mary  Ann  Lettsom,  whereby  a  sum  of 
i£32,500  £S  105.  Bank  Annuities  was  settled  upon  certain 
trusts  for  the  benefit  of  Mr.  and  Mrs.  Gronow  during  their  joint 
lives  and  the  life  of  the  survivor  of  them,  and  after  the  death 
of  the  survivor,  in  trust  for  the  child  or  children  of  the  mar- 
riage or  any  one  or  more  of  such  children,  in  exclusion  of  the 
others  of  them,  as  Mr.  and  Mrs  Gronow  should  jointly  appoint, 
and  in  default  of  such  appointment,  as  the  survivor  of  Mr.  and 
Mrs.  Gronow  should  by  deed  or  will  appoint,  and  in  default  for  the 
children  of  the  marriage  equally,  the  shares  of  sons  to  be  vested 
at  twenty-one,  and  those  of  daughters  at  that  age  or  on  marri- 
age ;  and  there  was  the  usual  hotchpot  clause.  The  settlement 
contained  a  power  to  invest  in  laud ;  and  part  of  the  Bank 
Annuities  was  sold  and  invested  under  this  power  in  the  pur- 
chase of  two  estates,  the  Lanharry  estate  and  the  Ash  Hall 
estate  ;  and  the  unsold  residue  of  the  Bank  Annuities  amounted 
to  about  £14,000.  The  joint  power  of  appointment  was  not 
exercised.  Mrs.  Gronow  died  in  1832,  leaving  her  husband 
Thomas  Gronow  her  surviving.  There  were  seven  children  of 
the  marriage,  the  eldest  of  whom  was  the  defendant  William 
Lettsom  Gronow,  who  had  become  of  unsound  mind.  Of  the 
others,  it  is  only  necessary  to  name  two  daughters,  Louisa 
Lettsom  Gronow  and  Elizabeth  Lettsom  Gronow. 

Subsequently  to  1832,  Thomas  Gronow  executed  divers  ap- 
pointments *under  the  power  in  that  behalf  contained  in  the  [3 
settlement.     Of  these  appointments,  three  only,  made  by  deeds 

EoU  dated  respectively  the  12th  of  November,  1846,  the  5th  of 
December,  1860,  and  the  20th  of  Afarch,  1867,  need  be  men- 
tioned for  the  purposes  of  this  report. 

By  the  deed  poll  of  the  12th  of  November,  1846,  Thomas 
Gronow  appointed,  first,  that  after  his  death  the  trustees  of  the 
settlement  should,  out  of  the  stocks,  funds,  securities,  and  pro- 
perty which  might  have  arisen  from  the  sum  of  £32,500  bank 
annuities  originally  comprised  in  the  settlement,  and  which 
might  then  be  subject  to  the  trusts  thereof,  raise  such  a  sum  as 
would  be  suflicient  for  the  purchase  of  a  government  annuity 
of  £800  during  the  joint  lives  of  William  Lettsom  Gronow  and 
Catherine  Anne  his  wife,  and  the  life  of  the  survivor  of  them, 
and  should  apply  the  same  for  the  benefit  of  William  Lettsom 
Gronow  in  manner  therein  mentioned  ;  and,  secondly,  that  the 
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trustees  should,  after  his  death,  out  of  so  much  of  the  said  stocks, 
funds,  shares,  and  property  as  should  remain  after  answering 
the  purposes  aforesaid,  raise  two  several  suras  of  £7000 ;  and 
should  as  to  one  of  the  said  sums  of  £7000  invest  the  same  in 
manner  therein  mentioned,  and  should  stand  possessed  of  the 
investments  and  the  income  thereof  uoon  sucli  trusts,  to  take 
eftect  only  after  the  marriage  of  Louisa  Lettsom  Gronow,  as  she 
should,  by  any  deed  or  deeds  executed  either  before  or  after 
her  marriage,  appoint;  and  in  the  meantime,  and  until  any 
such  appointment,  and  so  far  as  any  such,  if  incomplete, 
should  not  extend,  should  pay  the  income  of  such  invest- 
ments to  Louisa  Lettsom  Gronow  during  her  life  for  her 
separate  use  without  power  of  anticipation  ;  and  after  her  de- 
cease should  hold  the  said  investments  and  the  income  thereof 
upon  such  trusts  as  she  should  by  will  appoint ;  and  should  as 
to  the  other  sum  of  £7000  invest  the  same  and  stand  possessed 
thereof  upon  the  trusts  therein  mentioned,  being  trusts  for  the 
benefit  of  Elizabeth  Lettsom  Gronow  similar  to  those  thereby 
declared  for  the  benefit  of  Louisa  Lettsom  Gronow  with  respect 
to  the  first  sum  of  £7000. 

In  1857  Elizabeth  Lettsom  Gronow  married  Henry  Charring- 
ton  Fisher,  and  on  the  occasion  of  such  marriage  she  executed 
a  deed  dated  the  10th  of  August,  1857,  whereby  she  purported, 
in  execution  of  the  power  conferred  on  her  by  the  deed  poll  of 
4]  the  12th  *of  November,  1846,  to  appoint  the  sum  of  £7000 
to  the  trustees  of  her  marriage  settlement. 

By  the  deed  poll  of  the  5th  of  December,  1860,  the  settlement 
and  divers  appointments  thereunder  were  recited ;  and  amongst 
others  the  appointment  by  the  deed  poll  of  the  12th  of  Novem- 
ber, 1846,  of  the  two  sums  of  £7000  and  £7000,  such  sums  to 
be  for  the  benefit  of  the  said  Louisa  Lettsom  Gronow,  and  Eliza- 
beth Lettsom  Gronow  respectively  as  therein  mentioned."  It 
was  also  recited  that  the  said  Thomas  Gronow  was  desirous  of 
confirming  in  the  manner  thereinafter  mentioned  all  the  ap- 
pointments and  dispositions  which,  as  appeared  from  the  recitals 
thereinbefore  contained,  had  been  made  of  the  said  sum  of 
£32,500  £3  10^.  per  cent  bank  annuities  originally  comprised 
in  the  said  settlement  of  the  27th  day  of  October,  1821,  or  of 
the  property  which  had  arisen  therefrom,  or  of  any  part  or  parts 
thereof  respectively,  and  of  appointing  in  the  manner  therein- 
after mentioned,  from  and  after  the  decease  of  the  said  Thomas 
Gronow,  but  subject  to  such  prior  appointments  and  disposi- 
tions as  aforesaid,  all  the  property  which  had  arisen  or  which 
might  arise  from  the  said  sum  of  £32,500  £3  105.  per  cent  bank 
annuities,  and  which  the  said  Thomas  Gronow  was,  by  virtue 
of  the  said  settlement  of  the  27th  day  of  October,  1821,  or  how- 
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soever  otherwise,  empowered  to  appoint;  and  it  was  witnessed 
that,  in  furtherance  of  the  said  desire,  the  said  Thomas 
Gronow,  by  virtue  and  in  execution  of  the  power  or  authority 
or  powers  or  authorities  to  him  for  that  purpose  given  or  re- 
served by  the  thereinbefore  recited  settlement  of  the  27th  day 
of  October,  1821,  and  of  all  and  every  other  powers  or  authori- 
ties or  power  or  authority  in  anywise  enabling  him  in  that 
behalf,  did  thereby  confirm  the  several  appointments  and  dis- 
positions which,  as  appeared  from  the  recitals  thereinbefore 
contained,  had  been  made  of  the  said  sum  of  X32,500  X3  105. 
per  cent  bank  annuities  originally  comprised  in  the  said  settle- 
ment of  the  27th  day  of  October,  1821,  or  of  the  property  which 
had  arisen  therefrom,  or  of  any  part  or  parts  thereof  respectively, 
and  did  direct  and  appoint  that  from  and  immediately  after  the 
decease  of  the  said  Thomas  Gronow  the  trustees  or  trustee  for 
the  time  being  of  the  settlement  of  the  27th  day  of  Octo- 
ber, 1821,  should  stand  possessed  of  all  the  property  which  had 
arisen  or  which  might  arise  from  the  *8aid  sum  of  £32,500  [5 
£3  103.  per  cent  bank  annuities,  subject  to  all  such  appoint- 
ments and  dispositions  which,  as  appeared  from  the  recitals 
tliereinbefore  contained,  had  been  made  of  the  said  sum  of 
£32,500  £3  10-5.  per  cent  bank  annuities,  or  of  the  produce 
•  thereof,  or  of  any  part  or  parts  thereof  respectively,  upon  trust 
that  the  said  trustees  or  trustee  should  with  or  out  of  the  in- 
come thereof,  or  by  sale  or  other  disposition  from  time  to  time 
of  any  portion  or  portions  of  the  capital  thereof,  if  necessary  to 
make  up  any  deficiency  in  the  income,  pay  one  annuity  of  £100 
sterling  to  each  of  the  three  sons  of  Thomas  Gronow  therein 
named  during  his  respective  life  or  until  alienation,  and  subject  to 
the  payment  of  such  annuities  as  aforesaid,  that  all  the  said  trust 
premises  should  remain  and  be  upon  trust  for  William  Lettsom 
Gronow,  his  executors,  administrators,  and  assigns,  for  his  and 
their  own  absolute  use  and  benefit :  And  it  was  thereb}'  pro- 
vided that  it  should  be  lawful  for  the  said  Thomas  Gronow,  at 
any  time  or  times  thereafter,  by  deed  or  writing  executed  as 
therein  mentioned,  or  by  his  last  will,  to  revoke,  either  wholly 
or  in  part,  the  direction  and  appointment  thereby  made;  and 
by  the  same  or  any  other  deed  or  writing  so  executed  as  afore- 
said, or  by  any  will,  to  appoint  the  premises,  the  trusts  of  which 
might  be  so  revoked  as  aforesaid,  unto  all  or  any  one  or  more 
of  the  children  of  Thomas  Gronow  as  he  the  said  Thomas  Gro- 
now might  think  proper. 

By  the  deed  poll  dated  the  20th  of  March,  1867,  after  reciting 
the  deed  poll  of  the  5th  of  December,  1860,  and  particularly  the 
p>ower  of  revocation  and  new  appointment  therein  contained, 
and  also  reciting  various  other  deeds  poll  (but  not  that  of  the 
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12th  of  November,  1846),  it  waa  witnessed  that  Thomas  Gronow, 
by  virtue  and  in  execution  of  the  power  reserved  to  him  bv 
the  settlement  of  the  27th  of  October,  1821,  and  the  deed  pofl 
of  the  5th  of  Dceembop,  1860,  and  of  every  other  power  in  any- 
wise eriablina;  him  in  that  behalf,  did  thereby  wholly  revoke  the 
direction  and  appointment  made  by  the  deed  poll  of  the  5th  of 
December,  1860,  of  the  property  which  had  arisen  from  the 
£32,500  £3  10s.  Bank  Annuities,  and  did  thereby  direct  and  ap- 
point thatfrom  aud  after  his  decease  the  trustees  of  the  settlemeut 
of  the  27th  of  October,  1821,  should  stand  possessed  of  the  Lan- 
barry  estate  upon  trust,  out  of  the  annual  produce,  or  by  sale 
6]  or  mortgage,  thereof,  to  raise  'the  sum  of  £1000,  and  also 
two  annuities  of  jC150  for  the  benefit  of  the  children  of  Tbomaa 
Gronow,  as  therein  mentioned  ;  and  subject  thereto  in  trust  for 
William  Lettsom  Gronow  in  fee;  and  he  thereby  further 
directed  and  appointed  that  from  and  after  his  decease  the  Ash 
Hall  estate  ebonlJ  be  licid  upon  trust  for  William  Lettsom 
Gronow  in  fee. 

Louisa  Lettsom  Gronow  died  on  the  23d  of  January,  1868, 
without  having  been  married.  I3y  her  will  she  appointed  fhti 
£7000  first  mentioned  in  the  deed  poll  of  the  12th  of  November, 
1846,  to  her  sister,  Elizabeth  Lettsom  Fisher  for  her  separate 
use. 
Thomas  Gronow  died  on  the  17th  of  August,  1870. 
By  a  deed  poll  dated  the  2l8t  of  October,  1870,  Mrs.  Flalier, 
in  execution  of  the  power  reserved  to  her  by  the  deed  poll  of  the 
5th  of  December,  1860,  and  in  confirmation  of  the  deed  of  the 
10th  of  August,  1857,  appointed  the  second  sum  of  £7000,  in 
the  deed  poll  of  the  12th  of  November,  1840,  mentioned,  to  the 
trnstees  of  her  marriage  settlement. 

The  cause  now  came  on  for  further  consideration.  It  appeared 
that  a  considerable  portion  of  the  trust  funds  was  uuappointed, 
and  that  such  uuappointed  portiou  would  be  sufficient  to  pur- 
chase the  annuity  of  £300,  and  one  (but  not  both)  of  the  sums 
-'  "7000  mentioned  in  the  deed  poll  of  the  12th  of  November, 
3.     The    questions,   under  these  circumstances,    were,  1- 
ther  either  of  the  sums  of  X7000  and  £7000  was  validly 
ointed  ;  2.  whether  the  fund  directed  to  be  raised  to  pur- 
se the  annuity  of  £300,  and  the  sums  of  £7000  and  £7000, 
sither  of  them  (if  validly  appointed),  were  to  be  raised  cx- 
ively  out  of  the   unappointed  portion  of  the  trust  fund,  or 
of  such  portion  ratably  with  the  Lanharry  and  Ash  Hall 
tea  Bpeeifically  appointed  to  William  Lettsom  Gronow. 
[r.  Raynes  (Mr.  Kenyon,  Q.C.,  with  him),  for  the  plaiiitiffd, 
trustees  of  the  settlement  of  1821,  stated  the  questions  to 
court. 
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Sir  R.  Baggallay^  Q.C.,  and  Mr.  C.  Hall,  for  William  Lettsom 
Gronow:  Whfere  there  is  a  series  of  appointments,  they  must, 
as  a  general  rule,  be  held  to  take  effect  in  order  of  date;  and 
in  point  of  form  it  *inust  be  admitted  that  the  annuity  fund  [7 
and  the  two  sums  of  X7000  and  jETOOO  directed  to  be  raised  by 
the  earliest  appointment,  that  df  the  12th  of  November,  1846, 
are  charored  ofn  the  whole  trust  fund.  We  say,  however,  that 
it  wds  still  eorapefcerit  for  the  donee  of  the  power  to  appoint 
specific  portions  of  tht  tfust  funds,  subject,  of  course,  to  the 
prior  appointfndftt  The  donee  of  the  power  has  done  so,  and 
has  said  in  effect  that,  a^  between  the  parties  taking  in  default 
of  appointment  and  tinder  a  gefieral  appointment  which  can  be 
satisfied  without  disturbing  specific. appointments,  those  specific 
appointfnents  must  take  effect.  We  say,  therefore,  that  the  an- 
nuity furid  and  the  iunis  of  £7000  and  £7000  (if  validly  ap- 
pointed) must  be  raised  out  of  the  unappointed  portion  of  the 
fund  as  far  ad  that  will  extend,  and  that  the  Lanharry  and  Ash 
Hall  estates  are  not  to  be  resorted  to  until  the  unappointed 
portion  of  the  fund  is  exhausted. 

But,  in  fact,  the  appointment  of  £7000  to  Louisa  Lettsom 
•Gronow  k  invalid  so  far  as  it  purports  to  confer  on  her  a  power 
to  appoint  by  will,-  for  any  appointment  thereunder  would  be 
bad  for  remoteness :  Wollaston  v.  King  (*).  We  say,  also,  that 
tlie  appointment  to^Mrs.  Fisher,  in  so  far  as  it  extends  beyond 
her  life  interest,  is  ba^  also.  The  deed  of  the  12th  of  November, 
1846,  it  is  frue,  ptirports  to  confer  on  her  a  general  power  of 
appointment,  but  it  is  only  to  take  effect  after  her  marriage : 
that  is  also  void  for  remoteness,  for  Mrs.  Fisher's  marriage  need 
not  necessarily  have  tftk^n  place  within  a  life  or  lives  in  being 
and  twehty-ofi6  years,  reckoned  from  the  27th  of  October,  1821, 
the  date  of  the  settlement  creating  the  power  which  Thomas 
Gronow^  pu imported  to  exercise. 

[They  referred  to'  Slark  v.  Dakyns  {^) ;  Hodson  v.  Ball  (^ ;  Lett 
V.  Randall  (*) ;  in  re  Cunynghame's  Settlement  (*) ;  In  re  Teague^s 
Settlement  (•) ;  JFry  v.  Capper  C).']  . 

Mr.  Southgate,  Q.C.,  and  Mr.  Marten^  and  Mr.  Fischer,  Q.C., 
and  Mr.  Maclaren,  for  other  parties  whose  interest  it  was  to 
make  the  unappointed  fund  a^  large  as  possible,  adopted  the 
same  line  of  argument. 

*Mr.  Fry,  Q.C.,  and  Mr.  Eoeritt,  for  Mrs.  Fisher :  The  ap.[8 
pointment  by  the  deed  poll  of  November,  1846,  in  favor  of  Mrs. 
Fisher  is  valid.    If  Mrs.  Fisher  had  been  a  party  to  that  deed, 

('•)  Uw  Rep.,  8  Eq.,  16o.  (*)  3  Sm.  &  Giff..  88. 

( )  Ibid.,  15  Eq.,  307.  (^  Law  Rep.,  11  Eq.,  824. 

(')  H  Sim.,  558.  (•)  Ibid.,  10  Eq.,  56i 

O  Kay,  168.    • 

G  Kno.  Rep.]  77 
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it  would  have  operated  as  an  appointment  to  her,  and  then  a 
re-settlement  by  her  of  the  fund :  While  v.  Si  Barbe  (') ;  Lang- 
ston  V.  Blackmore  (^) ;  Sugden  on  Powers  (*) ;  and  by  subse- 
quently appointing  the  fund  on  the  occasion  of  her  marriage, 
she  assented  to  the  deed  of  the  12th  of  November,  1846,  and  it 
will  thus  operate  in  equity  in  the  same  manner. 

But  if  this  be  not  so,  then  we  say  that  the  deed  of  the  5tb  of 
December,  1860,  operates  as  a  fresh  appointment  of  the  fund  : 
Carver  v.  Richards  if) ;  and  as  Mrs.  Fisher  was  then  married, 
the  general  power  of  appointment  to  take  effect  on  and  after 
her  marriage  would  not  be  too  remote,  and  has  been  effectu- 
ally exercised  by  the  deed  poll  of  the  21st  of  October,  1870. 
The  deed  of  the  5th  of  December,  1860,  no  doubt,  reserves  a 
power  of  revocation  which  has  since  been  exercised.  That 
power,  however,  only  extends  to  the  "  direction  and  appoint- 
ment" made  by  the  deed  poll  of  the  5th  of  December,  1860, 
not  to  the  prior  appointments  which  are  thereby  treated  as 
*'  confirmed."  We  do  not  contend  that  the  appointment  in 
favor  of  Louisa  Lettsom  Gronow  was  valid. 

Mr.  Soutligate,  in  reply :  Thomas  Gronow,  by  the  deed  of 
the  6th  of  December,  1860,  only  confirmed  the  prior  appoint- 
ment—  that  is  to  say,  he  said  that  all  deeds  previously  executed 
were  to  be  left  as  they  then  stood,  but  he  did  not  confer  on 
them  any  greater  validity  than  thev  had  before.  It  is  plain 
from  the  recital  that  he  intended  to  deal  with  the  appointments 
in  favor  of  Louisa  Lettsom  Gronow  and  Elizabeth  Lettsom 
Gronow  in  precisely  the  same  way;  yet  it  is  now  contended 
that  the  appointment  in  favor  of  one  is  valid,  while  the  other  is 
admitted  to  be  invalitl.  If,  however,  it  is  said  that  a  confirma- 
tion of  the  appointments  was  equivalent  to  making  a  new  ap- 
pointment, then  the  power  of  revocation  must  extend  to  all  such 
9]  new  appointments;  that  power  *of  revocation  has  been  ex- 
ercised ;  therefore,  quacunque  via^  the  appointment  in  favor  of 
Mrs.  Fisher  fails. 

Mr.  Roxburgh,  Q.C.,  Mr.  W.  R.  Fisher, ELudMr.lMounsei/ Betf- 
sham,  for  other  parties. 

Lord  Selborne,  L.C.  :  With  regard  to  some  of  the  points  in 
this  case,  I  do  not  think  there  is  any  difliculty  at  all.  In  the 
first  place,  with  regard  to  the  sum  to  be  laid  out  in  the  purchase 
of  a  government  annuity  for  the  lunatic,  I  think  it  is  quite  clear 
that  the  direction  that  that  money  shall  be  provided  out  of  the 
funds  and  property  which  at  the  death  of  the  tenant  for  life  shall 
be  subject  to  the  trusts,  is  not  to  be  read  or  understood  as  a  di- 
rection that  it  should  be  taken  out  of  any  part  of  those  funcU 

O  1  V.  &  B..  899.  O  Sth  Ed.,  670. 

(•)  Amb. . 289.  O  1  D.  F.  &  J.,  548. 
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and  property  that  might  have  been  validly  appointed  to  other 
persons,  in  derogation  of  those  appointments  to  other  persons; 
unless,  indeed,  there  had  been  a  deficient  fund,  in  which  case 
this  first  appointment  would  have  had  priority.  I  am,  there-, 
fore,  of  opinion  that  the  appointment  of  the  two  estates  called 
Lanharry  and  Ash  Ilall,  made  by  a  later  deed  to  the  lunatic, 
takes  efl;ect ;  and  that,  if  there  are  adequate  funds  to  answer  the 
appointment  of  the  12th  of  November,  1846,  without  interfering 
Avith  those  estates,  the  hmatic  takes  those  estates  entirely  dis- 
charged of  any  claim  in  respect  of  the  money  necessary  to  buy 
the  government  annuity,  or  of  the  two  sums  of  jETOOO,  or  either 
of  them.  It  would  be  different,  of  course,  if  there  were  a  defi- 
ciency, and  in  that  case  the  deficiency  must  be  raised  out  of 
those  estates. 

The  next  question  is  as  to  the  interest  of  Louisa,  with  respect 
to  whom  the  matter  stands  simply  in  this  way  —  that  no  inte- 
rest in  any  part  of  the  capital  of  X7000  beyond  the  mere  life 
interest  is  given  to  her,  except  hy  virtue  of  a  power  to  appoint 
the  capital  of  that  sum  by  will  contained  in  the  deed  of  the  12th 
of  November,  1846.  If  she  had  been  living  at  the  date  of  the 
instrument  creating  the  power,  I  should  have  thought  that  was 
within  the  terms  of  the  power.  She  was'  not,  however,  then 
living;  and,  inasmuch  as  nothing  could  vest  in  her,  or  her 
representative,  or  in  any  one  else,  under  an  exercise  of  the 
power,  except  at  a  time  *which  might  be  beyond  the  limits  [10 
allowed  by  the  rule  ms  to  perpetuities,  not  only  WoUaston  v. 
Khig  ('),  but  principle,  obliges  me  to  hold,  however  reluctantly, 
that  that  is  void.  It  is  che  same  thing  as  if  there  had  been  a  gift 
to  her  for  her  own  benefit  dependent  upon  a  condition  that  could 
only  be  ascertained  at  ilie  moment  of  her  death,  which  would 
clearly  be  beyond  the  permitted  limit  of  time.  If  there  had 
been  a  gift  in  the  deed  to  her  when  she  attained  the  age  of 
twenty-five,  to  vest  then  and  not  earlier,  it  would  have  been  too 
remote ;  a  fortiori^  such  a  gift  as  this,  depending  upon  the  exer- 
cise of  the  power,  must  he  too  remote  also. 

With  regard  to  the  £7000  given  to  Elizabeth,  if  the  matter 
had  rested  upon  the  original  deed  I  should  have  been  of  the 
same  opinion,  because  marriage  in  the  case  of  an  unmarried  and 
unborn  child  is  an  event  as  uncertain  with  regard  to  the  time 
at  which  it  may  take  place,  if  it  ever  does  take  place,  with  re- 
ference to  lives  in  being,  as  death  is ;  and  the  case  is  not  one  in 
wliich  there  is  any  gift  of  the  absolute  interest  in  the  capital  to 
lier  independently  of  the  exercise  of  the  power,  or  of  the  other 
power  to  be  exercised  by  will  only.    Nothing  is  given  inde- 

OLawRep.,8Eq.,  165. 
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pendently  of  those  powers  and  the  exercise  of  them  except  a 
life  interest. 

I  cannot  accede  to  the  view  that  the  cases,  of  which  White 
V.  St.  Barhe  (*)  and  Langston  v.  Blaclcmore  (*)  are  examples,  in 
the  least  degree  touch  sucli  an  instrument  at  this.  Langston  v. 
Blaclcmorey  which  is  one  of  the  strongest  cases  in  its  circum- 
stances, was,  after  all,  only  an  example  of  exactly  the  same 
principle  as  White  v.  St.  Barbe;  that  is  to  say,  that  when  there 
is  an  instrument  which  is  made  with  the  concurrence  of  the  ob 
ject  of  the  power  to  whom  the  whole  might  be  validly  appointed 
(which  was  the  case  in  Langston  v.  Butckmore)^  if  the  instru- 
ment goes  on  to  settle  the  fund,  as  there,  in  strict  settlement 
upon  the  object  of  the  power  for  life,  with  remainder  to  such 
wife  as  that  object  of  the  power  should  rnarry,  remainder  to  the 
children  of  that  object  of  the  power,  and,  for  want  of  such  child- 
ren, over  to  other  persons,  so  as  to  make  it  a  strict  settlement, 
out  and  out,  which  would  be  absolutely  operative,  and  leave 
nothing  to  be  done  if  they  were  all  objects  of  the  power,  it  shall 
be  held  to  be  in  substance,  if  the  facts  warrant  it,  the  object  of 
11]  the  power  concurring,  *  an  appointment  absolutely  to  the 
object  of  the  power  and  a  settlement  by  him  on  those  particular 
limitations.  Here  there  is  no  appointment  to  the  object  of  the 
power  of  the  capital  at  all,  unless  it  is  to  be  got  at  though  the 
medium  of  these  powers  of  appointment ;  nor  is  there  any  set- 
tlement, except  by  the  same  exercise  of  those  future  powers  of 
appointment,  upon  any  one  whatever.  The  whole  thing  re- 
mains in  abeyance,  and  can  vest  in  nobody  till  those  powers 
are  exercised,  the  one  of  which  is  dependent,  not  upon  the  mere 
will  of  the  person  to  whom  it  is  given,  but  upon  the  future  un- 
certain event  of  marriage,  uncljrtain  as  to  the  fact  and  uncer- 
tain as  to  the  time,  and  the  other  upon  the  equally  uncertain 
event,  as  to  time,  of  death. 

At  first  my  impression  was  that  nothing  was  shown  to  have 
taken  place  afterwards  which  would  mend  the  case  in  favor  of 
Elizabeth ;  but  more  careful  attention  to  the  particular  terms 
of  the  subsequent  document  has  altered  that  impression,  and  I 
now  think,  although  the  original  appointment  was  bad,  except 
as  to  the  life  estate,  as  far  as  Elizabeth  w-as  concerned,  that  the 
subsequent  deed  of  the  5th  of  December,  1860,  followed  np,  I 
think,  ten  years  afterwards  by  the  deed  of  the  21st  of  October, 
1870,  have  had  the  effect  of  validly  vesting  that  £7000  in  the 
trustees  of  that  deed  of  the  21st  of  October,  1870.  If  the  deed  of 
1860  had  been,  as  was  my  first  impression,  simply  a  deed  which 
expressed  an  intention  to  confirm  a  number  of  previous  instru- 
ments as  the}'  stood,  and  only  to  exercise  the  power  of  appoint- 

0)  1  V.  &  H.,  890.  (•)  Amb.,  280. 
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ment  or'^inally  given  to  or  then  vested  in  Mr.  Thomas  Grouow, 
for  8ome  other  purpose,  then  I  should  have  felt  great  difficulty 
ill  holding  that  the  confirmation  was  anything  more  than  the 
statement  of  a  desire  and  an  intention  not  to  interfere  with  the 
operation  of  the  previous  instruments  as  they  were.  I  do  not 
decide  that.  Probably  I  might  have  taken  some  time  to  look 
into  any  cases  in  which  the  language  of  confirmation  simpliciier 
was  used  before  I  actually  delivered  a  decision  to  that  effect. 
That  certj>inly  was  the  impression  on  my  mind  during  the  pro- 
gress of  the  argument,  but  I  find  that  this  deed  goes  much 
beyond  that.  It  not  merely  expresses  a  desire  of  confirming 
in  the  manner  thereinafter  mentionect  all  the  previous  appoint- 
ments and  dispositions,  but  it  proceeds  to  do  that  by  way  of 
appointment.  [His  lordship  read  part  of  the  deed.]  There- 
fore, on  the  face  of  the  deed,  at  least  as  strongly  as  in  the 
*cuse  of  Qirver  v.  Richards  (*),  an  intention  to  do  this  by  [12 
an  execution  of  the  power  appears;  and  surely  if  there  were 
anything  in  the  nature  of  confirmation  or  setting  up  of  any  of 
tiiose  previous  appointments,  which  needed  a  further  execution 
i»f  the  power,  when  I  find  an  intention  to  confirm,  coupled  with 
the  express  declaration  that  he  does  that  by  virtue  and  in 
execution  of  the  power,  I  am  bound  to  give  every  effect  to  it 
which  a  new  execution  of  the  power  for  that  purpose  would  give. 
Then  the  question  which  arises  is,  if  he  had  as  on  that  day 
executed,  for  the  first  time,  of  course  as  far  as  phraseology  is 
concerned  one  cannot  conceive  that  that  would  have  happened, 
but  looking  to  the  substance  of  it,  it  might  have  happened,  if 
he  hud  then,  for  the  first  time,  made  such  an  appointment  as 
that  contained  in  the  deed  poll  of  the  12th  of  November,  1846, 
so  far  as  relates  to  the  £7000  given  in  favor  of  Elizabeth,  I  ap- 
prehend it  would  have  clearly  been  discharged  from  the  vice 
of  remoteness,  because,  although  there  isphraseology  in  it  which 
the  aspect  of  application  to  a  person  unmarried  &t  the  time,  yet 
in  point  of  fact  she  was  married  at  the  time,  and  therefore  there 
could  have  been  no  contingency  or  uncertainity;  and  the  event 
on  which  the  power  was  to  arise  had  happened,  and  had  happened 
in  the  lifetime  of  the  person  who  was  the  first  tenant  for  life 
under  the  original  settlement.  It  appears  to  me,  on  principle 
as  well  as  on  the  authority  of  Carver  v.  Richards^  that  that  is,  in 
fact,  the  operation  of  this  deed  of  1860.  That  would  not,  I 
apprehend,  of  itself  have  been  enough  to  set  up,  as  operative 
in  law,  the  intermediate  marriage  settlemeint  which  had  been 
executed  upon  the  marriage  of  Illizabeth,  though  as  between 
her  and  her  husband  probably  there  would  have  been  an  equity 
hy  which  she  would  have  been  bound  to  execute,  in  favor  of  the 
persons  taking  under  that  instrument,  the  power  80  given  to  heir 
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which  was  not  a  limited  power,  but  a  general  one,  which  she 
might  have  executed  in  favor  of  herself;  and,  therefore,  on  the 
principle  of  White  v.  SL  Barbe  (*),  she  could  clearly  execute  it  in 
favor  of  other  persons.  That  priorappointment,  by  itself,  could 
not  have  been  set  up ;  but  the  deed  of  the  21st  of  October, 
1870,  seems  to  have  been  amply  sufficient  for  the  purpose  of 
doing  that  which  was,  no  doubt,  in  accordance  with  her  moral, 
13]  and  probably  her  legal  *and  equitable,  obligations ;  so  that, 
unless  the  exercise  of  the  power  of  revocation  corned  in  to  de- 
stroy her  title,  I  hold  that  she  is  well  entitled,  and  that  her 
trustees  take  the  £7000.  •  I  confess  this  seems  to  me  to  be  the 
nicest  point  of  the  case  ;  and  although  I  have  come  to  the  con- 
clusion that  the  power  of  revocation  dii'  not  extend  to  this  mat- 
tor,  and  has  not  been  exercised  as  to  it,  yet  I  do  not  dissemble 
from  myself  that  there  is  some  difficult/  about  that  point.  My 
reason  for  thinking  that  the  power  does  lot  extend  to  it  is  this: 
Although  I  hold  that  the  words  of  con)l'mation  were  intended 
to  operate,  and  did  operate,  in  substari  o  by  way  of  reappoint- 
ment, yet  still,  in  considering  the  ques/ion  of  revocation,  one 
must  attend  to  the  language  and  the  phraseology  of  the  deed. 
Now  the  deed,  so  far  as  language  and  phraseology  are  con- 
cerned, distinguishes  between  the  two  x^perations,  the  one  of 
which  is  called,  npon  the  face  of  it,  confirmation,  and  the  other 
Is  called  direction  and  appointment.  The  words  are  these: 
[His  lordship  read  them.]  As  a  matter  of  construction,  I  think 
he  intends,  in  the  power  of  revocation,  to  refer  to  what  had 
been  done  in  terms,  by  way  of  direction  and  appointmfent,  and 
not  to  that  which  had  been  done  in  terms  by  way  of  confirma- 
tion ;  and,  therefore,  that  he  did  not  reserve  a  power  of  revoca- 
tion as  to  that  which  he  had  confirmed ;  and,  of  course,  therefore, 
exercising  it  afterwards,  he  only  exercised  it  according  to  the 
reservation  itself,  and  he  does  so,  still  using  the  same  words  as 
to  direction  and  appointment. 

I  am  fortified  in  that  view  by  this  consideration,  though  I  do 
not  say  it  is  conclusive,  that  1  can  hardly  suppose  the  testator 
to  have  been  ignorant,  when  he  executed  this  deed,  that  his 
daughter  Elizabeth  had  married,  and  had  for  valuable  considera- 
tion settled,  so  far  as  she  could  settle,  this  £7000  upon  her  hus- 
band and  the  issue  of  the  marriage.  It  would  have  been 
unreasonable  and  contrary  to  all  moral  equity  for  the  testator, 
confirming  under  those  circumstances  the  power  so  acted  on  bv 
his  daughter,  to  have  desired  to  reserve,  or  to  have  exercised, 
a  subsequent  power  of  revocation.  My  conclusion,  therefore, 
is,  that  that  gih  of  £7000  in  favor  of  Elizabeth  must  prevail. 

Solicitors :  Messrs.  Lewin  ^  Co. ;  Messrs.  James^  CwrUs  f 
James  ;  Mr.  D.  TF.  Pearse. 

0)1  V.  apB..  899, 
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[Law  BeportB,  16  Eqaity,  18.] 
L.C.  for  M.R.    May  2, 1873. 

♦Hermann  v.  Hodges.  [18 

[1873  H.  274.] 

Agreement  to  execute  Mortgage  —  Specific  Performance. 

The  ccnrt  will  decree  specific  performance  of  an  agreement  to  execute  amort- 
gage  with  an  immediate  power  of  sale. 

This  was  a  suit  for  specific  performance  of  an  agreement  (en- 
tered into  on  the  occasion  of  an  advance  being  made  by  the 
plaintiff  to  the  defendant)  to  execute  a  mortgage  "  with  an  im- 
mediate power  of  sale." 

Mr.  Townsendj  for  the  plaintiff,  asked  for  a  decree  according 
to  the  form  given  in  Seton  on  Decrees  (^).  He  referred  to  Ashton 
w  Corrigan  (^),  in  which  a  doubt  was  expressed  by  Vice  Chan- 
cellor  Wickens  whether  the  agreement  was  one  of  which  the 
court  would  decree  specific  performance. 

Mr.  Northmore  Jyiwrence,  for  the  defendant,  did  not  oppose. 
.Lord  Selborne,  L.C,  said  that  he  had  no  doubt  of  the  pro- 
priety of  making  the  decree  asked  for,  unless  the  defendant  was 
prepared  to  pay  oft'  the  advance  at  once. 

Solicitors :  Mr.  C,  J.  Or  ton  ;  Messrs.  Poole  ^  Hughes. 


[Law  Reports,  16  Equity,  19.] 
L.C.  for  M.R.  April  21, 1873. 

♦Farrer  v.  St.  Catharine's  College,  Cambridge.'    [19 

[1872  F.  33.] 

WiU^Codicil-^  Relocation— Inaccurate  Recital  of  WiU—GUft  of  Legacy  "in 
addition"  to  Legacy  inac/mratelg  stated  to  he  given  —  Falsa  Demonetratio  — 
Extrinsio  Evidence  —  Payment  of  Legacy  Duty— Insufficient  Personal  Estate 
— Abatement, 

A  codicil  revoking  a  will  does  not  necessarily  revoke  a  prior  codicil. 

A  testator  made  a  will  and  two  codicils,  by  none  of  which  he  gave  anything  to 
St.  Catharine's  College,  and  many  years  afterwards  he  made  another  codicil,  de- 
i*cribing  it  as  a  codicil  to  his  last  will ;  and  thereby,  after  reciting  that  by  hia 
said  will  he  had  bequeathed  £1000  to  St.  Catharine's  College,  he  confirmed  the 
Haid  bequest,  but  in  all  other  respects  he  revoked  his  said  will ;  and  he  gave  to 
St.  Catharine's  College  (in  addition  to  the  bequest  of  £1000)  a  sum  of  £5000,  and 
appointed  executors  of  his  said  will  and  codicil : 

Held,  that  the  last  codicil  revoked  the  will  of  the  testator,  but  not  the  codicils 
of  prior  date : 

0)  Vol.  i.  p.  443.  O  Law  Rep..  13  Eq..  70. 

'  See  pott.  Hard  wick  «.  HAidwick. 
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ITddt  also,  tliat  nnder  the  last  codicil  St.  Catharine's  College  was  entitled  to  a 
legacy  of  £6000  in  the  whole. 

A  testator  by  his  will  gave  legacies  of  £25  each  to  the  Rev.  J.  B ,  the  Rev.  N. 
li.,  and  the  Rev.  J.  D.  C.  W.,  described  as  curates  of  a  particular  church.  At 
the  date  of  the  will  and  the  death  of  the  testator,  the  Rev.  J.  B..  the  Rev.  N.  1.., 
iind  the  Rev,  W.  C.  B.  were  curates  of  the  church  :  there  never  had  been  any 
curate  of  that  church  named  W,  but  there  wa^t  a  clergyman  of  that  name  whose 
initials  were  J.  D.  C. : 

Held,  that  the  Rev.  J.  D.  C.  W.  was  entitletl  to  the  legacy,  and  that  extrinsic 
«'vidence  of  the  testator's  intention  was  inadmissible. 

A  gift  of  the  legacy  duty  payable  on'  a  specific  legacy  ranks  as  a  pecuniary 
I  'gAcy,  and  in  the  case  of  a  deficiency  of  assets  must  abate  along  with  other  pe> 
ainiary  legacies. 

Edmund  Yorke,  a  fellow  of  St.  Cathariiie'B  College,  Cam- 
bridge, made  his  will,  dated  the  31st  of  March,  1846,  and  thereby 
tjave  a  sum  of  jB10,000  £8  55.  redueedannuities  to  trustees  upon 
trusts  for  the  benefit  of  his  brother  and  sister  during  their  joint 
lives  and  the  life  of  the  survivor,  and  after  the  death  of  the  sur- 
vivor he  gave  X2500,  part  of  the  said  stock,  to  the  lord  mayor 
and  charitable  trustees  of  the  city  of  York,  for  the  purposes 
therein  mentioned  ;  and  he  gave  £2500,  further  part  of  the  same 
stock,  to  the  mayor,  vicar,  and  charitable  trustees  of  Leeds,  for 
the  purposes  therein  mentioned ;  but  he  made  no  bequest  to  or 
in  favor  of  St.  Catharine's  College. 

20]  *The  testator  made  a  first  codicil  (dated  the  15th  of  May, 
1847),  to  his  will,  and  thereby  gave  the  sum  of  jE800  consols,  or 
whatever  sum  in  that  stock  might  be  standing  in  his  name  at 
the  Bank  of  England,  to  the  masters  of  Trinity  College  and 
Magdalen  College,  Cambridge,  to  found  two  prizes,  to  be 
awarded  to  the  authors  of  the  best  essays  upon  the  consistency 
or  inconsistency  of  (he  law  of  primogeniture  with  the  dictates 
of  nature  as  well  as  the  spirit  and  precepts  of  the  Christian  re- 
ligion, regard  being  had  to  the  Scriptures  applicable  to  the 
subject. 

The  testator  made  a  second  codicil  (dated  the  17tb  of  May, 
1847)  to  his  will,  whereby,  after  reciting  the  disposition^  by  his 
will  made  of  the  sums  of  £2500  and  £2-300,  part  of  the  sum  of 
X10,000  £3  5^.  annuities,  to  the  lord  mayor  and  charitable 
trustees  of  York,  and  the  mayor,  vicar,  and  charitable  trustees 
of  Leeds,  he  bequeathed  two  further  sums  of  £1500,  further 
])arts  of  the  same  annuities,  to  the  same  persons  respectively, 
for  the  same  purposes  respectively  as  lny  bis  will  declared  with 
reference  to  tne  sum  pf  £2500. 

The  testator  made  a  third  codicil  Tdated  the  29th  of  Novem- 
ber, 1871)  to  his  will.    This  codicil  commenced  as  follows: 

^^  This  13  a  codicil  to  the  last  will  of  me  Edmund  Yorke,  fellow 
of  St.  Catharine's  College,  Cambridge,  and  now  residing  at  2, 
Alexander  Square,  Brompton.  Whereas  by  my  said  will  I 
have  bequeathed  £1000  to  be  employed  by  or  for  the  benefit  or 
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other  the  purposes  of  St.  Catharine's  College ;  Now  I  hereby 
confirm  the  said  bequest,  but  in  all  other  respects  I  revoke  my 
said  will;  and  I  give  to  the  master  arid  fellows  of  St.  Catha- 
rine's College  for  the  time  being  (in  addition  to  the  above  men- 
tioned bequest  pf  £1000)  the  sum  of  £5000."  The  testator  then 
proceeded  to  give  numerous  pecuniary  legacies,  including  a 
legacy  to  the  Rev.  Thos.  Fraser  Storks,  the  vicar  of  Holy  Trinity 
Church,  Brompton,  and  legacies  of  £25  each  to  "  the  Rev.  John 
Bliss  and  the  Rev.  Nathaniel  Liberty,  and  the  Rev.  J.  D.  C. 
Wickham,  curates  of  the  said  church ;"  and  he  declared  that 
all  the  legacies  given  by  him  were  given  free  of  duty.  He  ap- 
pointed William  James  Farrer  and  Frederick  Willis  Farrer 
**  executors  of  my  will  and  codicil;'*  and  he  bequeathed  his 
residuary  estate  to  St.  Catharine's  College. 

•  Thetestator  also  executed  afourth  codicil^which  is  immaterial 
*for  the  purposes  of  this  report :  and  he  died  on  the  29th  of  [21 
November,  1871.  Probate  was  granted  of  the  will  and  four 
codicils,  and  this  suit  was  instituted  by  the  executors  for  the 
administration  of  the  estate,  and  the  usual  administration  decree 
was  made  accordingly. 

The  chief  clerk  by  his  certificate  found  as  to  the  legacies  of 
£25  each  ffiven  to  the  curates  of  Holy  Trinity  Church,  Bromp- 
ton, that  there  was  not  at  the  time  of  the  testator's  death,  an<l 
there  never  had  been,  a  curate  of  such  church  of  the  name  of 
Wickham  —  that  there  were  three  curates  at  the  time  of  the 
testator's  death,  viz.,  the  Rev.  John  Bliss,  the  Rev.  Nathaniel 
Liberty,  and  the  Rev.  William  Conybeare ;  and  that  at  the  date 
of  the  codicil  giving  the  legacy  and  of  the  certificate  there  was 
a  clergyman  named  Wickham,  the  initials  of  whose  Christian 
namea  were  J.  P.  C.  The  caqse  now  came  on  to  be  heard  on 
further  consideration ;  and  the  questions  were,  first,  whether  the 
will  was  revoked  bj^  the  third  codicil;  secondly,  whether  the 
first  and  secoqd  codicils  were  so  revoked;  thirdly,  whether, 
inasmuch  as  the  estate  was  alleged  to  be  insufficient  for  pay- 
ment of  the  pecuniary  legacies  in  full,  St  Catharine's  College 
was  entitled  to  the  legacy  of  4CIOOO  stated  in  the  codicil  to  have 
been  bequeathed  by  the  will ;  fourthly,  who  was  entitled  to  the 
legacy  of  jC25  bequeathed  to  the  Rev.  J.  D.  C.  Wickham.  The 
Rev.  Mr.  Wickham  and  the  Rev.  Mr.  Bruce  had  both  been 
communicated  with,  but  neither  made  any  claim  to  the  legacy. 

Mr.  Fischer^  Q.C.,  and  Mr.  Vaughan  Hawkins^  for.  the  execu- 
tors, proposed  to  read  the  instructions  given  by  the  teatator  for 
the  third  codicil,  with  the  view  of  showing  that  the  testator  in- 
tended to  give  the  legacies  of  £25  each  to  the  three  curates  ot 
Holy  Trinity  Church,  Brompton ;  or,  at  all  events,  ^bat  the 
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testator  had  no  knowledge  of  the  Rev.  J.  D.  C.  Wickham  ;  and 
they  cited  Bernasconi  v.  Atkinson  (*) ;  GiUeii  v.  Gari^  (•). 

Lord  Selbornb,  L.C.  :  The  case  of  Drake  v.  Dralce  (*)  shows 
that  the  evidence  cannot  be  read ;  if  there  had  been  two  persons 
22]  *of  the  names  of  J.  D.  C.  Wickham  it  might  have  been 
admissible,  but  here  there  is  only  one.  It  is  true  he  does  not 
answer  the  description  of  curate  of  Holy  Trinty  Church,  Bromp- 
ton,  but  that  is  merely /aka  demonstratio.  You  cannot  change 
this  into  a  bequest  to  each  of  the  curates  of  that  church  :  there 
might  have  been  ten  curates.  It  seems  to  be  quite  clear  that 
Mr.  Bruce  cannot  be  entitled  to  the  legacy,  and  that  Mr.  TVick- 
ham  must  have  it. 

Mr.  Southgate^  Q.C.,  and  Mr.  Eceriti^  for  the  mayor  and  chari- 
table trustees  of  York ;  and  Mr.  Charles  Holly  for  the  mayor, 
vicar,  and  charitable  trustees  of  Leeds :  The  will  which  the 
thmi  codicil  purports  to  revoke  cannot  be  the  will  of  the  31st 
of  March,  1846,  for  that  will  does  not  answer  the  description 
given  by  the  codicil ;  it  contains  no  bequest  of  any  description 
in  favor  of  St.  Catharine's  College.  It  is  just  as  if  the  testator 
had  purported  to  revoke  a  will  of  a  particular  date,  and  he  1iji«1 
made  no  will  bearing  that  date.  At  all  events,  the  first  atul 
second  codicils  are  not  revoked  :  Bunny  v.  Bunny  {*) ;  Prall  v. 
Pratt  (*) ;  Jarman  on  Wills  («). 

Sir  M.  BagyaUaify  Q.C.,  and  Mr.  J.  T.  Humphry^  for  St,  Catha- 
rine's College:  The  third  codicil  revokes  the  will  of  the  31st  of 
March,  1846,  and  the  two  previous  codicils.  The  testator  speaks 
of  his  last  will;  and  the  probate  is  conclusive  evidence  that  the  will 
of  the  31st  of  March,  1846,  is  his  last  will.  Again  the  testator 
revokes  his  will ;  and  by  that  term  he  must  be  taken  to  mean 
the  aggregate  of  documents  at  that  time  constituting  his  testa- 
mentary disposition  :  Crosbie  v.  MacdouaU  (J) ;  Gor£>n  v.  Lord 
Reay  {^\ ;  Aaron  v.  Aaron  (') ;  Jarman  on  Wills  (*•). 

At  all  events,  we  are  clearly  entitled  to  the  legacy  of  £1000 
mentioned  in  the  codicil  as  having  been  given  by  the  will. 
23]  *LoRD  Selborne,  L.C. :  These  arc,  no  doubt,  perplexing 
instruments.  I  conclude,  first  of  all,  that  there  is  no  revocation 
of  anything  but  the  first  instrument,  which  I  must  take  to  be 
the  last  will  intended  by  this  codicil,  because  it  has  been  admit- 
ted to  probate  with  two  intervening  codicils.  It  purports,  U[K)n 
the  face  of  it,  to  be  the  last  will,  and  upon  the  face  of  each  of 
these  codicils  it  is  referred  to  as  being  so,  and  no  other  instru- 

0)  10  Hare,  845.  .  (•)  3d  Ed.  vol.  I.,  p.  189. 

(*)  Law  Rep..  10  Eq.,  29.  (^)  4  Ves..  610. 

(■)  8  H.  L.  C. ,  172.  (■)  5  Sim. .  274. 

(*)  8  Beav.,  109.  (•)  8  De  G.  &  Sm*.  475. 

0 14  Sim..  139.  (»•)  3d  Ed.,  vol  l  p.  175. 
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meat  at  all  appears.  I  think  the  cases  of  Bunny  v.  Bunny  (') 
and  Pratt  V,  Pratt  (*)  are  sufficient  authorities  to  show  that  whore 
a  testator  begins  by  distinguishing  between  his  last  will  and  a 
codicil  to  it,  and  purports  to  revoke  his  last  will  only,  not  re- 
ferring to  any  previous  codicil  that  the  revocation  is  not  to  be 
carried  further  than  the  necessity  of  the  terms  which  he  has 
used  may  require,  and  it  is  in  accordance  with  the  well  known 
principle  of  the  case  of  £>oe  v.  Hicks  ('),  that  a  clear  gift  is  not 
to  be  revoked,  except,  by  clear  words.  I  hold,  therefore, 
although  it  is  perfectly  true,  as  Mr.  Humphry  says,  that  the 
word  "will,"  used  abstractedly  from  the  context,  carries  all 
testamentary  instruments  which  together  make  the  will  of  the 
testator,  yet  here,  where  you  have  the  context  which  expressly 
distinguishes  the  last  will  from  the  codicil,  you  are  not  to  infer 
that  all  previous  codicils  are  revoked  because  he  revokes  the 
last  will :  and  still  less  to  do  so  when  reference  is  made  to  the 
will,  apparently  as  a  particular  instrument,  and  that  is  an  inac- ' 
curate  reference.  I  therefore  hold  that  the  first  instrument  is 
revoked,  and  that  in  toio^  because  there  is  no  such  gift  as  that 
of  £1000,  supposed  to  be  confirmed;  but  that  the  intervenincr 
codicils  are  not  revoked.  Then  we  have  to  consider  what  is 
the  effect  of  the  intervening  codicils ;  and,  in  the  first  place, 
there  is  that  first  codicil  with  the  very  curious  gift  for  the 
foundation  of  two  annual  prizes.  It  cannot  be  the  gift  referred 
to  in  the  third  codicil,  because  it  differs  in  every  particular ;  it 
is  £800,  and  not  £1000 ;  it  is  not  given  either  for  the  benefit  of 
St.  Catharine's  College,  which  the  £1000  is  supposed  to  have 
been,  nor  for  any  purposes  of  St.  Catharine's  College ;  it  is  not 
even  given  to  St.  Catharine's  College  as  a  trustee  or  one  of  the 
trustees  ;  it  is  a  very  singular  gift  to  found  two  prizes  for  essays 
♦upon  the  law  of  primogeniture,  and  this  in  a  limited  [24: 
point  of  view  as  connected  with  the  text  of  Scripture.  One 
cannot  help  thinking  it  is  a  strong  example  of  the  inconvenience 
of  the  state  of  the  law  which  forces  upon  the  public  gifts  of  very 
doubtful  public  utility.  However,  such  is  the  state  of  the  law, 
and  I  am  oblig(^d  to  hold  that,  as  the  codicil  in  my  opinion  was 
not  revoked,  this  is  a  good  charitable  bequest.  Then  we  come 
to  the  second  codicil,  which  recites  the  ffift  in  the  will  in  favor 
of  the  York  and  Leeds  charities,  and  adds  to  each  of  those  two 
gifts  £1500.  Had  there  been  no  subsequent  codicil  that  would 
have  been  a  clear  gift  of  £4000  in  the  whole  to  each  of  those 
charities.  I  do  not  apprehend  that  that  codicil  gave  any  addi- 
tional force  to  the  original  gifts  of  £2500  and  £2500,  except  that 
it  did  not  revoke  them ;  it  simply  added  something  to  those 
gifts.    When  the  testator  by  the  third  codicil  revoked  the  last 

O  3  Be»v.,  109.  O  14  Sim.,  129.  .  08  Bing.,  475. 
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will,  with  the  exception  which  does  not  save  those  particular 
gifts,  I  must  hold  that  he  revoked  the  original  gifts  of  ^2500 
each,  but  that  he  left  the  £1500  —  in  other  words,  that  he  re- 
duced the  bounty  given  to  them  from  £4000  to  £1500.  Tljun 
we  come  to  the  question  as  to  St.  Catharine's  College.  If  it 
be  necessary  to  decide  the  point,  I  am  of  opinion,  upon  the  au- 
thority of  Jordan  v.  Foriescue  (*),  and  upon  principle,  that  the 
testator  has  in  this  instrument  sufficiently  manifested  an  inten- 
tion that  St.  Catharine's  College  shall  take  for  its  own  benefit 
a  legacy  of  £6000  in  the  whole  ;  therefore  there  is  a  good  gift 
of  £6000  in  the  whole  by  this  codicil  to  St.  Catharine's  College. 
Then,  with  respect  to  the  gift  to  the  three  clergymen,  I  have 
alreadysaid  that,  there  behig  a  gift  of  £25  to  the  Kev.  J.  D.  C. 
"Wickham,  described  as  curate  of  a  particular  church,  and  there 
being  such  a  clergyman  as  the  Rev.  J.  D.  C.  Wickham,  although 
he  has  never  been  curate  of  that  church,  I  hold  that  the  Kev. 
J.  D.  C.  Wickham  is  entitled  to  this  £25. 

June.  21.  This  case  wasspoken  toon  the  minutes  of  decree.  It 
appeared  that  the  general  personal  estate  of  the  testator  was  in- 
sufficient for  payment  of  the  pecuniary  legacies  in  full,  and  the 
25]  *question  was  raised  as  to  whether  any  legacy  duty  was 
payable  out  of  that  estate  on  the  specific  legacies. 

Sir  E,  Baggallay^  Q.C.,for  St.  Catharine's  College,  contendoil 
that  payment  of  legacy  duty  must  be  postponed  until  payment 
of  the  pecuniary  legacies  in  full ;  or  at  all  events  that  the  gift 
of  legacy  duty  must  be  treated  as  a  pecuniary  legacy,  and  abate 
accordingly  :    Wilkinson  v.  Barber  (*). 

Mr.  Southgatey  Q.C.,  for  the  Mayor  and  Charitable  Trustees 
of  York,  submitted  that  the  legacy  duty  on  the  £1500,  part  of 
£10,000  £3  55.  Reduced  Annuities,  to  which  his  clients  had 
been  held  entitled,  ought  to  be  paid  out  of  the  Reduced  ADoai- 
ties :  Hoel  v.  Lord  Henley  (^). 

Lord  Selborne,  L.C,  said  that  a  gift  of  legacy  duty  on  a 
specific  or  pecuniary  legacy  was  a  common  pecuniary  legacy 
for  the  benefit  of  the  specific  legatee  in  the  one  case,  and  o? 
the  pecuniary  legatee  in  the  other;  and  in  the  event  of  the 
general  estate  being  insufficient  the  gifts  of  legacy  duty  ronst 
abate  along  with  other  pecuniary  legacies.  The  value  of  the 
specific  legacies  must,  therefore,  be  ascertained,  and  the  amounts 
of  legacy  duty  payable  thereon  calculated ;  and  such  amounts 
must  be  treated  as  pecuniary  legacies,  and  abate  accordingly. 

Solicitors :  Messrs.  Farrer^  Ouvrg,  ^  Cb. ;  Messrs.  Emmet  ^ 
Son ;  Mr.  B,  Metcalfe. 

C)\0  Beav.,  259.  A  bUl  lies  to  detormUia  who  was  the 

{*)  I  AW  Rep.,  14  Bq.,  96.  le^tee  intended  by  thch  teatAtor  where 

(')  7  l^rioe.  941.  tl4«i  legatee  is  not  BQ|^^ii4y»  eg  \^\a 
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some    respects^  improperlr  described.  608;   Kerr   on    Frauds  and  Mistakes 

8mUh  vs.  8mUh,  1  Edward's  Chy.,  189,  (Ist  Am.  Ed.)*  451-2. 

4  Page,  271 ;  Willard's  Eq.,  494,  et.  seq. ;  The  distinction  seems  to  be  between 

2  Hoper's  Leg.,  164,Id.  1450 ;  2  Williams  tDords,  or  declarations,  and  circumHan- 

(in  Exre.,  1035-1041 : 1  Jarman  on  Wills  ces.    If  wordstAonQ  are  to  govern,  those 

MTl ;  Drake  vs.  DraJce,  8  H.  L.  Cas.,  172 ;  used  in  the  will  must  control.    If  those 

Matter  of  Ricket'^  will  11  Hare,  299;  words  are  ambiguous,arcum«to7k;e«  may 

HirC  vs.  Jfar^,  4  Bradf.,  Surr.,  Rep,  be  proven  to  snow  in  what  sense  the 

IBl ;   Kerr  on  Frauds   and  Mistakes,  testator  used  them. 

Ist.  Am.  Ed.,  449.    Parol  evidence  is  As  to  when  mistakes  in  wills  may  be 

Inadmissible  to  show    the  draftsman  corrected.     See    Kerr  on  Frauds  and 

made  a  mistake  and  inserted  lot  32,  in-  Mistakes  (1st  Am.  Ed.),  448-450. 

stead  of  lot  31.    Kurtz  vs.  Hebner  55,  Instructions  to  the  scrivener  of  a  will 

Ills..  514, 8  Am.  Rep.,  665,  and  see  note  are  inadmissible.  Brown  v.  Selmn,  Talb. 

p.  6(59.  Hep.,  240, 296 ;  Jackson  v.  Sill,  1 1  Johns., 

As  a  general  rule  in  the  construction  201 ;  White  v.  Hicks,  83  N.   Y.,  383  ; 

of  a  will,  the  testator  muflt  be  presumed  Brenner  v.  Storm,  1  Sandf.  Chr.,  357. 

to  have  used  words  in  their  ordinary  Even   though    in     writing   and     the 

and  primary  sense  and  meaniuj?,  unless,  scrivener  make  a  mistake.    Miller  ▼. 

from  the  context  of  the  will,  it  appears  Traders,  8  Bing.,  244 ;  I  Greenl.  Ev.  g3t)l ; 

that  he  intended  to  use  them  in  some  Warren's  Duties  of  Attorneys,  98 ;  6oods 

other  and  secondary  meaning  ;  cur  where,  of  Gliapman,  1  Robertson's  Ecc.,  1. 

with  mterencetoexirinBiccircumstanr^s  Parol  evidence  is  admissible  to  show 

which  existed  at  the  time  of  making  the  collateral  facts  relating  to  the  party, 

will,  or  which  must  necessarily  exist  such  as  hil  fieimily,  fortune,  relatives, 

in  the  event  or  at  the  time  contemplated  and  the  like,  from  which  the  meaning 

by  him,  tbe  use  of  such  words  in  their  of  the  instrument  in  question  can  be 

ordinary  or  primary  sense,  would  render  collected.  3  Greenl.  Ev.,  §367  ;  Cromer 

tlw  provision  of  the  will,  in  reference  v.  Pinckney,  8  Barb.  Chy.,466;  Pierre- 

to  which  such  words  were  used,  insensi-  pont  v.  Edioards,^  New  York,  131; 

i)ie,  absurd  or  inoperative     Cromer  v.  White  v.  Hicks,  43  Barb.,  65,  86-7,  af- 

rihckney,  3  Barb.  Chy.,  466 ;  Mann  v.  firmed,  33  N.  Y.,  388. 

M'tnn,  14  Johns.  1 ;  Goods  of  Chapman,  But  only  in  cases  of  latent  ambiguity, 

1  Robertson  Ecc.,  1;  Saeet  v.  Oeisen-  Mann  v.  Mann,  14  Johns.,  1 ;  Myers  v. 

hHmer,'d  Bradf.  Surr.  R.,114,affd.  25  Eddy,  4:t  Barb.,  263.  264;  McCray  v. 

Barb.,  403;  Hart  v.  Marks,  4  Bradf.  Lepp,  85  Ind.,  116;  Hayes  v.   West,  87 

Surr.  R.,  161 :  1  Jarman  on  Wills,  349-  Ind.,  21 ;  1  Redfield  on  Wills,  505-6. 

354,  Id.,  360,  Marg.  pp. ;  1  Roper  on  Leg.,  Brenner  v.  Storm,  1  Sandf .  Chy.  357, 
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♦Arnold  ▼.  Woodhams.  [29 

[1873  A.  88.] 
Married  Woman  -^  Separate  Estate  -^  Restraint  on  Anticipation  ^  Praud. 

There  is  no  equity  to  apply  incoiqe  which  a  married  woman  is  restrained  from 
anticipating,  to  make  good  the  consequences  of  her  fraud,  where  ther  restraint 
on  anticipation  appears  fn)m  the  instmment  In  respect  of  which  relief  is  sought. 

A  married  woman  who  had  previously  to  her  marriage  settled  certain  property 
upon  trust  for  herself  during  the  joint  lives  of  herself  and  her  husband  for  her 
separate  use,  without  power  of  anticipation,  and  after  the  death  of  one  of  them 
for  the  survivor  for  life,  and  after  trusts  for  the  benefit  of  the  children  of  the 
marriage,  npon  such  trusts  as  she  should  by  deed  or  will  appoint,  and  (there 
being  no  children  of  the  marriage)  had  by  deed  irrevocably  appointed  her  rever- 
Bionary  interest  in  favor  of  her  mother,  subsequently,  and,  as  she  alleged,  under 


:o» 


t)!:-  EQUITY  CASES.  [L.  B. 


1878  Arnold  v.  Woodbams.  V.  CM 

30j  the  oompulBion  of  her  hasband,  made  ^another  absolute  irrevocable  ap- 
pointment of  her  reversionarj  interest  in  favor  of  her  hasband  withoat  noticing 
the  previous  appointment.  The  husband  deposited  the  appointment  in  his  faror 
to  secure  a  debt  to  himself : 

Held,  on  bill  filed  by  the  assig'nee  of  the  debt  and  security,  tliat,  assuming  the 
second  appointment  to  be  fraud  on  the  part  of  the  wife,  inasmuch  as  it  was  not 
based  upon  any  active  misrepresentation  by  her,  but  disclosed  the  restraint  on 
anticipation,  and  only  attempted  to  deal  with  the  reversionary  interest,  the  as- 
signee of  the  security  was  not  entitled  to  impound  the  income  during  her  life  to 
make  good  his  loss  by  such  fraud. 

This  was  a  motion  to  discharge  an  order  made  ex  parte  in  the 
lonor  vacation,  on  the  11th  of  October,  1872. 

The  defendant  Mrs.  Woodhams,  who  was  married  to  the  de- 
fendant George  Woodhams  on  the  14th  of  April,  1864,  had,  by 
or  under  two  deeds  executed  before  the  marriage  and  dated  the 
previous  day,  and  to  which  the  husband  was  a  party,  vested 
certain  real  and  personal  property,  to  which  she  was  then  abso- 
lutely entitled,  in  two  of  the  defendants,  as  to  the  real  estate, 
upon  trust  for  sale,  and  as  to  the  whole,  upon  trust  for  herself 
during  the  joint  lives  of  herself  and  her  husband  for  her  seperate 
use,  without  power  of*  anticipation,  and  after  the  death  of  one 
of  them,  upon  trust  for  the  survivor  for  life,  and  after  the  death 
of  the  survivor,  upon  certain  trusts  for  the  children  of  the  mar- 
riage, with  an  ultimate  tnist  for  herself  absolutely  if  she  survived 
her  husband,  and,  in  case  of  his  surviving,  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointment,  for  the  persons 
who  would  have  become  entitled  if  she  had  died  intestate  and 
unmanned.     There  had  been  no  issue  of  the  marriage. 

On  the  80th  of  March,  1869,  Mrs.  Woodhams  executed  an 
absolute  and  irrevocable  deed  of  appointment  of  her  reversionary 
interest  in  the  settled  property  in  favor  of  her  mother. 

On  the  3d  of  August,  1869,  she  executed  another  absolute  and 
irrevocable  appointment  of  the  same  reversionaiy  interest  in 
favor  of  her  husband.  This  deed  recited  the  trusts  of  the  set- 
tlement under  which  it  affected  to  be  an  appointment,  but  did 
not  refer  to  the  appointment  in  favor  of  the  mother. 

The  bill  alleged,  by  paragraph  10,  that  the  appointment  of  the 
8d  of  August,  1869,  was  made  by  Mrs.  Woodhams  in  collusion 
with  her  husband,  and  with  the  fraudulent  intent  of  giving  him 
a  false  credit,  and  of  enabling  him  to  obtain,  without  immediate 
311  payment,  *and  upon  the  security  of  his  pretended  interest 
under  that  appointment,  supplies  of  goods  for  the  purposes  of 
his  trade,  which  he  then  carried  on,  and  that  accordingly  the 
deed  of  appointment  was  immediately  delivered  to  him  for  that 
purpose  by  Mrs.  Woodhams. 

Mrs.  Woodhams,  however,  stated  in  her  evidence  that  her 
execution  of  the  second  appointment  was  obtained  from  her  by 
her  husband  under  the  influence  of  fear  without  her  having 
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read  it,  and  under  a  promise  to  return  it  to  her,  which  was 
never  fulfilled.  The  husband  deposited  the  appointment  with 
a  corn  dealer  named  Chamberlain,  to  secure  either  a  then  ex- 
isting debt  or  a  future  supply  of  goods  to  carry  on  his  business ; 
and  It  appeared  that  he  had  suppressed  all  information  about 
the  previous  appointment  in  favor  of  his  wife's  mother.  Cham- 
berlain's debt  amounted  to  £182,  and  on  the  4th  of  August, 
1871,  the  plaintiff,  who  was  a  country'  solicitor,  paid  Chamber- 
lain the  £182,  and  the  deed  of  appointment  was  deposited  with 
him  by  way  of  security.  He  also  made  further  advances  to  George 
Woodhams  on  the  same  security,  together  with  a  policy  of 
assurance  on  his  life.  George  Woodhams  was  now  insolvent, 
and  did  not  appear.  The  bill  prayed  a  declaration  that  Mrs. 
Woodhams  was  liable  to  pay  and  make  good  out  of  the  separate 
estate  tlie  sums  advanced  by  the  plaintiit*,  and  that  the  trustees 
of  Mrs.  Woodhams'  marriage  settlement  might  be  ordered  to 
pay  all  arrears  of  Mrs.  Woodhams'  income,  and  all  future 
income,  to  the  plaintiff  till  his  debt  was  discharged.  It  also 
asked  for  an  injunction  to  restrain  the  trustees  from  paying 
Mrs.  Woodhams  any  arrears  of  income,  or  any  future  income, 
till  the  plaintiff  was  fully  paid  oft'.  The  bill  was  filed  on  the 
11th  of  October,  1872,  and  an  ex  parte  injunction  against  the 
trustees  obtained.  The  present  motion  was  to  discharge  the 
order  so  obtained.  A  good  deal  of  evidence  had  been  gone 
into  on  the  question  whether  Mrs.  Woodhams  had  any  fraudu- 
lent intent  in  executing  the  appointment,  or  acted  merely  on 
compulsion,  but  her  counsel  were  stopped  by  the  court  before 
going  fully  into  it.  It  was  admitted  that  there  were  no  arrears 
of  income. 

Mr.  BrisiowBy  Q.C.,  and  Mr.  Hastings^  in  8upport]of  the  motion : 
It  is  part  of  Mrs.  Woodhams'  case  that  she  acted  under  the 
♦compulsion  of  her  husband  in  executing  the  deed  of  ap-  [32 
pointment  in  his  favor;  but,  assuming  paragraph  10  of  the  bill 
to  be  proved,  it  is  not  such  a  fraud  as  will  give  the  plaintiff  the 
right  to  impound  the  future  income  accruing  under  the  settle- 
ment :  Pemberton  v.  M^Gill  (*).  There  must  be  an  active  fraud 
committed  by  the  party  against  whom  the  relief  is  asked,  or 
otherwise  such  an  equity  might  be  made  a  device  to  get  rid  of 
the  restraint  on  anticipation  :  Jackson  v.  Hothouse  (*);  Clive  v. 
Carew  (*). 

Mr.  Norihmore  Lawrence,  for  the  trustees. 

Mr.  GlassCj  Q.C.,  and  Mr.  Phear^  for  the  plaintiff:  If  Mrs. 
Woodhams  concurred  with  her  husband  in  executing  the  deed 
of  appointment,  it  was  a  legal  fraud.  Jackson  v.  Hoohouse  was 
in  effect  a  suit  to  set  aside  a  settlement  altogether,  and  the  case 

(»)  1  Dr.  &  Sm.,  26«.  0  ^  Mer.,  483.  (•)  IJ.  &  H.,  109 
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cannot  now  be  maintained  to  its  full  extent.  It  is  impossible 
consistently  with  it  that  a  married  woman  can  commit  a  fraud; 
and  notwithstanding  Clive  v.  OareWy  that  doctrine  cannot  be 
maintained  in  the  face  of  Vaughan  v.  Vanderstegek  (*)  and  Sharpc 
V.  Fog  (*).  In  the  latter  case,  if  Clive  v.  Carew  had  been  con- 
sidered ati  authority  it  would  have  been  referred  to.  It  is  the 
nearest  case  to  the  present;  and  In  re  Lushes  Trusts  (^)  shows 
that  the  matter  is  still  open.  It  is  against  equity  to  allow  a 
married  woman  to  take  her  separate  estate  if  she  has  committed 
a  fraud. .  Restraint  on  anticipation  is  a  mere  device  of  the  Courts 
of  Equity,  and  cannot  enable  a  woman,  merely  by  settling  her 
own  property  in  that  way,  to  escape  being  made  answerable  for 
her  fraud.  In  Robinson  v.  Wheelright  (*),  which  is  referred  to  in 
Clive  V.  CareWy  the  restraint  on  anticipation  was  not  imposed  by 
the  party  seeking  to  be  protected  by  it. 

Sir  R.  Malins,  V.C,  after  stating  the  facts  of  the  case,  con- 
tinued: For  the  purposes  of  this  decision  I  assume  that  Mrs. 
Woodhams  knew  the  nature  of  the  deed  she  was  executing. 
On  this  assumption  the  plaintift*  charges  that  there  was  a  fraud 
33]  on  the  part  of  Mrs.  *W"ooham8  which  entitles  him  to  lay 
hold  of  the  income  of  her  separate  estate,  which  ehe  is  restrained 
from  anticipating,  towards  making  good  his  loss.  It  is  to  be 
observed  that  the  appointment  shows  on  its  face  that  it  is  not 
intended  as  a  present  security,  and  docs  not  profess  to  do  more 
than  appoint  a  reversionary  interest  Now  Vaughan  v.  Van- 
derstegen  (*)  is  cited  as  an. authority  in  favor  of  the  plaintiff  No 
doubt  it  is  a  rule  of  this  court  that  a  married  woman  will  not  be 
allowed  to  commit  a  fraud,  and  if  she  does  so,  the  court  will 
lay  hold  of  any  property  she  may  have  to  perform  a  contract 
she  may  have  entered  into  by  means  of  any  fraudulent  misre- 
presentation. But  what  is  the  fraud  alleged  in  this  case! 
There  is  no  misrepresentation  as  ta  the  status  of  Mrs.  Wood- 
hams,  and  no  statement  that  she  had  not  made  a  previous  ap- 
pointment. She  simply  acted  so  as  to  enable  her  husband  by 
misrepresentation  to  commit  a  fraud ;  and  it  is  said  that  gives 
the  right  to  impound  the  income  of  her  property  which  she  was 
restramed  from  anticipating.  I  am  of  opinion  that  there  is  no 
such  equity  where  notice  of  the  restraint  on  anticipation  appears 
on  the  document  in  respect  of  which  the  relief  is  sought. 

It  is  said  that  the  rule  laid  down  by  Lord  Eldon  in  Jackson 
V.  Hobhouse  (*)  has  been  modified  by  recent  decision,  and  will  not 
now  be  supported  where  the  lady  herself  was  the  settlor;  but 
in  Clive  v.  Careu)  (•)  this  was  the  case,  and  that  did  not  prevent 

{')  2  Drew.,  863f.  0  «  D.  M.  &  G.,  635. 

(•)  Lat*  Rep.,  4  CTi.,  85.  (•)  2  Mer.,  488. 

O  Ibid,  501.  (•)  1  J.  &  H.,  190, 80«. 
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Vice  Chancellor  Wood  from  following  Jackson  v.  Hobhotise.  I 
tiiink  his  decision  applies  entirely  to  the  present  case;  and  I 
ns^ree  with  the  view  he  expressed  that,  "  upon  the  whole,  it  is 
I  lie  sounder  conrse  to  adhere  to  the  view  taken  by  Lord  Eldon 
in  Jackson  v.  Hobhome^  namely,  that,  having  once  sanctioned 
this  species  of  protection  to  a  married  woman  by  making  it 
impossible  for  her  in  any  way  whatever  to  deal  with  the  fund, 
the  court  ....  must  go  on  to  hold  her  interest  in  the  fund 
protected  even  against  her  own  fraudulent  acts."  I  have  as- 
sumed, for  the  purpose  of  this  decision,  that  Mrs.  Woodhams 
did  commit  the  fraud  charged.  I  am  of  opinion  that  that  cir- 
cumstance, if  true,  would  not  enable  the  court  to  grant  any 
relief  as  against  the  income  of  her  separate  estate.  *[His  [34 
honor  then  referred  to  the  affidavits  as  not  appearing  likely  to 
bear  out  the  assumption  of  such  a  fraud,  and  continued :]  The 
order  must  therefore  be  discharged  with  costs.  In  re  Lushes 
Trusts  (*)  throws  no  doubt  upon  the  previous  cases.  I  do  not  see 
how  any  other  conclusion  was  possible  in  that  case.  The  court 
simply  held  that  a  married  woman  could  not  set  up  her  equity 
to  a  settlement  against  an  active  fraud  committed  by  her. 

Solicitors :  Messrs.  Dangerfield  ^  Fraser  ;  Messrs.  Scott  f  Co, 


[Law  Reports,  16  Equity,  84.] 
V.C.M.  Marcli  24, 1873. 

Parkik  V.  Seddons. 

[1878  P.  48.] 
Practice — Beceiter  pendente  lite  —  Probate  Court  —  Caveat. 

The  court  may  appoint  a  r.-'ceiver  of  personal  estate  pending  tlie  grant  of 
probate  which  has  been  delnyod  on  account  of  a  caveat  having  been  entered 
where  a  suit  in  the  Probate  Court  has  not  been  actually  constituted. 

The  court  wUl,  also,  under  the  same  circamstances,  appoint  a  receiver  pen- 
dente Ute  of  the  rents  of  real  estate,  if  neither  the  devisee  nor  the  heir-at-law  is 
in  actual  possession. 

This  was  a  bill  filed  to  obtain  a  receiver  of  the  rents  of  real 
estate  and  outstanding  personalty  pending  the  grant  of  probate 
to  the  plaintiflT.  Robert  Seddons,  by  his  will,  dated  the  20th 
of  December,  1872,  gave  his  residuary  real  and  personal  estate 
to  the  plaintiflT,  and  appointed  him  his  sole  executor.  He  was 
at  the  tim^  of  his  death  possessed  of  some  real  estate,  consist- 
ing of  cottages,  as  well  as  some  personalty.  The  defendant 
alleged  himself  to  be  the  heir-at-law  and  one  of  the  next  of 

0  Law  Rep.,  4  Ch.,  591. 

6  Eng.  Rep.]  79 
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kin  of  the  testator,  and  after  his  funeral  took  possession  of  some 
of  bis  papers.  He  had  also  remained  in  possession  of  one 
of  the  cottao^es,  of  which  he  was  previously  in  occupation 
as  tenant.  The  plaintiff  applied  for  a  ffrant  of  probate,  but  di:>- 
covered  that  a  caveat  had  been  entered  by  the  defendant  against 
the  grant  to  him.  The  defendant  had  also  endeavored  to  make 
35]  the  tenants  *of  the  real  estate  attorn  to  him.  The  bill 
alleged  that  no  other  proceedings  had  been  taken  in  the  Court 
of  Probate,  and  it  was  doubtful  whether  that  court  had  jurisdic- 
tion to  appoint  a  receiver.  It  also  alleged  that  the  defendant 
was  a  person  of  no  means,  but  the  defendant  put  in  evidence  in 
dispute  of  this  statement.  The  bill  asked  for  an  injunction  to 
restrain  the  defendant  from  issuing  or  enforcinof  notice  to  the 
tenants  of  the  real  estate  to  attorn  to  him,  and  from  taking  or 
retaining  possession  of  the  papers  of  the  testator,  as  well  as  for 
a  receiver  of  the  rents  of  the  real  estate  and  the  outstanding  per- 
sonalty. The  present  motion  was  for  an  injunction  and  receiver 
accordingly. 

Mr.  GlassCy  Q.C.,  and  Mr.  E.  Cutler,  for  the  plaintiff:  An  ad- 
ministrator pendente  lite  cannot  be  appointed  by  the  Court  of 
Probate  till  litigation  is  commenced,  which  is  not  till  there  has 
been  an  appearance  to  the  caveat,  and  it  is  only  in  that  case  that 
this  court  will  decline  to  appoint  a  receiver  where  protection  is 
required  :    Velvet  v.  Dwprez  (*). 

Mr.  Higgins,  Q.O.  (Mr.  Noxth  with  him),  for  the  defendant: 
The  court  cannot  appoint  a  tqqqivqv pendente  lite  of  real  estate: 
Hitchen  v.  Birlts  (^).  As  regards  personalty,  a  stronger  case  is 
required  now  than  formerly  to  induce  the  court  to  appoint  a  re- 
ceiver. But  even  under  the  old  law  a  receiver  would  not  be 
appointed  under  circumstances  similar  to  the  present :  Watkins 
v.  Brent  (^) ;  Newton  v.  Ricketts  (*) ;  Williams  v.  Attorney  General  (*) : 
Jones  V.  Jones  (*).  Moreover,  the  Court  of  Probate  has  acquired 
jurisdiction  by  the  caveat,  and  an  application  for  an  administra- 
tion pendente  lite  may  be  just  as  easily  applied  for  in  the  Probate 
Court  as  a  receiver  in  this  court.  The  application,  therefore, 
as  regards  the  personalty,  is  quite  uncalled  for. 

Mr.  Glasse,  in  reply  :  Hitchen  v.  jBir^5  establishes  the  practice 
36]  of  the  court,  that  *where  an  administrator  has  not  been 
appointed  in  the  Probate  Court,  a  receiver  may  be  appointed  by 
this  court  As  regards  the  real  estate,  a  receiver  wnll  be  ap- 
pointed or  not,  according  as  one  of  the  claimants  is  or  not  in 
possession  :  Carrow  v.  Ferrior  (^).  There  is  no  suit  commenced 
in  the  Probate  Court  till  the  party  entering  the  caveat  has  ai»- 

(»)  Law  Rep.,  6  Eq..  329.  (*)  10  Beav.,  525. 

(»)  Ibid.,  10  Eq.,  471.  (•)  Seton  on  Decrees,  8d  Ed.,  p.  1003. 

(*)  1  My.  &  Cr.,  97.  (•)  8  Mer.,  161. 

(')  Law  Rep.,  3  Ch.,  719. 
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peared  on  the  caveat^  being  warned  by  the  party  asking  for 
probate.     There  is,  therefore,  no  conflict  of  jurisdiction. 

Sir  R.  Malins,  V.C.  :  It  happens  that,  under  sects.  70  and  71 
c»f  the  Court  of  Probate  Act,  1857,  the  Court  of  Probate  has 
power  to  appoint  an  administrator  and  receiver  j^en^e/i/e  litej  but 
that  power  has  not  be^n  exercised  in  the  present  case.  There- 
fore this  is  the  common  bill  for  a  receiver  pendente  lite.  Now 
there  can  be  no  doubt  that  this  court  has  exercised  from  time 
immemorial  the  power  of  appointing  a  receiver  of  personalty 
-pendente  lite.  There  is,  however,  more  difficulty  as  to  the  real 
estate,  because  where  one  party  is  in  possession  a  party  seeking 
to  dispossess  him  must  do  so  by  showing  a  better  title.  There- 
fore, 80  far  as  the  defendant  is  in  actual  possession,  I  cannot  ap- 
point a  receiver.  But  to  show  that  there  is  jurisdiction  where 
there  are  rents  which  may  be  received,  it  is  only  necessary  to 
refer  to  the  case  of  Hitchen  v.  Birlcs  (*),  in  which  the  master  of 
the  rolls  held  that  the  jurisdiction  still  existed.  With  regard  to 
the  personalty,  the  question  has  been  already  decided  by  me  in 
Veret  v.  Duprez  f*),  where  I  held  that  the  court  would  exercise 
the  jurisdiction  ii  no  proceedings  had  been  taken  in  the  Court 
of  Probate.  "With  regard  to  the  rents  of  the  real  estate,  of 
which  the  defendant  is  not  in  possession,  every  rule  of  conveni- 
ence requires  that  the  same  course  should  be  adopted.  I  must 
express  my  surprise  that  so  much  time  has  been  taken  up  in 
considering  by  which  of  the  tw.o  courts  protection  should  be 
given  to  the  property. 

Solicitors :  Messrs.  Kynaston  ^  Gasquet ;  Messrs.  NorriSy  AUenSy 
^  Carter. 


[Law  Reports,  16  Eqoltj,  41.] 
V.C.M.  April  18, 1873. 

♦In  re  Wight's  Mortgage  Tkust.  [41 

EegisUred  and  Unregistered  Mortgages  —  Priority  of  Charges  —  Yorkshire  Regis- 

try  Act  (5  Anne^  c,  18). 

A.  executed  a  legal  mortgage  of  property  in  Torksliire  to  B  for  £700 ;  at  the 
same  time  he  borrowed  £100  from  C,  and  signed  a  memorandum  agreeing  to  give 
C  a  second  mortgage  on  the  property  to  secure  that  amount.  A  subsequently 
executed  another  mortgage  of-  the  property  for  £500  to  -D.  The  first  and  third 
mortgages  were  re^stered  at  Wakefield,  bat  not  the  second : 

Jidd,  that  the  tlurd  mortgage  had  priority  over  the  second. 

This  was  a  petition  by  George  H.  Jackson  and  W.  Jackson, 
stating  that —  On  the  4th  of  May,  1867,  Andrew  Wight  mort- 
em) Law  Rep.,  10  Eq.,  471.  (•)  Law  Rep.,  6  Eq.,  320. 
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gaged  five  houses  at  Worsborough  Dale,  in  Yorkshire,  to 
Williara  Richard  Holland,  to  secure  the  repayment  of  £700  and 
interest  at  £S  per  cent,  and  the  mortgage  deed  contained  a 
power  of  sale  in  default  of  payment  of  the  money  so  advanced. 
Tliis  mortgage  was  registered  at  Wakefield.  On  the  29th  of 
November,  1871,  Andrew  Wisrht  executed  another  mortgage  of 
the  same  property  to  George  Henry  Jackson  and  William  Jack- 
son, subject  to  the  mortgage  of  the  4th  of  May,  1867,  to  secure 
the  repayment  of  the  sum  of  <£dOO  and  interest  thereon.  Notice 
of  this  mortgage  was  given  to  W.  R.  Holland  on  the  13th  of 
December,  1871,  and  it  was  duly  registered  at  Wakefield  on  the 
18th  of  December,  1871. 

In  March,  1872,  Andrew  Wight  entered  into  an  arrangement 
with  his  creditors  for  the  liquidation  of  his  affairs  under  the  act 
of  1869,  and  Charles  Bailey  was  appointed  trustee  of  his  estate. 

On  the  21st  of  November,  1872,  William  Holland  filed  an 
affidavit  in  the  matter  of  the  arrangement,  \theroin  he  stated 
that  Andrew  Wight  had  paid  him  £150,  part  of  the  sum  of 
£700  so  advanced  to  him  upon  the  mortgage  security  of  the  4th 
of  May,  1867  ;  and  he  further  stated  that  on  the  2d  of  May, 
1867,  A.  Wight  had  borrowed  from  a  client  of  his,  named 
Joseph  Dickenson,  the  sum  of  £100,  and  had  thereupon  signed 
and  delivered  to  J.  Dickenson  a  paper  writing  to  the  following 
effect :  ''  Mr.  J.  Dickenson  having  this  day  advanced  me  £100, 
I  hereby  agree  that  I  will,  as  soon  as  I  conveniently  can  after 
42]  the  completion  of  my  conveyance  from  *Mr.  Bell  of  five 
liouses  at  Worsborough  Dale,  and  the  mortgage,  to  Mr.  Holland 
for  £700,  give  to  the  said  J.  Dickenson  a  second  mortgage*  on 
the  said  property  for  securing  the  said  sum  of  £100  and  interest 
at  £5  percent  per  annum  :  a  promissory  note  to  be  also  given.'* 
This  memorandum  was  never  stamped,  or  registered  in  the 
Wakefield  Registry,  and  no  notice  thereof  was  given  to  Messrs. 
G.  H.  and  W.  Jackson  until  the  13th  of  April,  1872. 

On  the  3d  of  April,  1872,  the  property  comprised  in  the  mort- 
gage was  put  up  for  sale  by  Mr.  Holland,  the  mortgagee,  under 
the  power  of  sale  in  the  morta:age,  and  was  sold  for  £785.  The 
sum  remaining  due  to  Mr.  Holland,  with  the  interest,  costs, 
charges,  and  expenses  incurred  by  him,  amounted  to  £598  10s, 
2d.  ;  leaving  in  his  hands  a  surplus  of  £186  0^.  lOd.  Out  of  this 
sum  Mr.  Dickenson  claimed  to  be  entitled  to  payment  of  the 
£100  and  interest  due  to  him  in  prioritv  to  the  debt  due  to  the 
Messrs.  Jackson.  A  negotiation  took  place  between  the  parties, 
with  a  view  to  an  arrangement,  but  as  both  parties  urged  their 
rights  Mr.  Holland  paid  the  money  remaining  in  his  hands  into 
court,  and  this  petition  was  presented  by  Messrs.  O.  11.  andW. 
Jackson,  praying  that  the  sum  so  paid  into  court  by  Mr.  Holland 
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might  be  paid  out  to  them.  From  the  at&davits  filed  upon  the 
hearing  of  the  petition,  the  following  letters  appeared  to  have 
passed  between  the  parties.  On  the  rid  of  November,  1871,  Mr. 
J.  Dibb,  the  petitioner's  solicitor,  wrote  to  Mr.  Holland : 

"  Dear  Sir, —  I  am  informed  that  you  hold  the  title-deeds  re- 
lating to  some  property  in  Worsborough  Dale  belonging  to  Mr. 
Wight,  and  upon  which  a  client  of  yours  has  a  mortgage.  Mr. 
Wight  is  proposing  to  give  a  second  mortgage  to  some  clients 
of  mine,  and  to  enable  me  to  prepare  it  I  stj^all  be  glad  if  you 
will  send  me  a  copy  of  your  client's  mortgage,  say  to  the  end 
of  the  proviso  for  redemption.  I  shall  be  glad  to  pay  your 
charges." 

Mr.  Holland  answered  on  the  4th  of  November,  1871 :  "  Dear 
Sir, —  I  "herewith  forward  you  copy  of  mortgage  belonging  to 
Mr.  A.  Wight,  to  the  end  of  proviso  for  redemption.  The 
charges  are  on  the  other  side.  1  presume  you  will  give  notice 
of  the  second  mortgage." 

♦Mr.  Dibb  wrote  to  Mr.  Holland,  November,  6th,  1871 :  [43 
"  Dear  Sir,  —  I  enclose  you  post  office  order  for  £1  05.  Id. 
Please  acknowledge  receipt,  and  at  the  same  time  inform.me  if 
the  whole  £700,  and  what  interest,  is  owing ;  as  I  was  informed 
that  Mr.  Wight  was  paying  the  mortgage  off  by  instalments. 
I  shall  give  you  notice  of  the  second  mortgage." 

Mr.  Holland  answered  that  £150  had  been  paid  off,  and  only 
£550  remained  due  upon  the  mortgage.  On  the  12th  of  April, 
1872,  Mr.  Dibb  wrote  to  Mr.  Holland  :  "  I  understand  that  you 
Jiave  sold  this  property  to  Mr.  Charles  Wright,  of  this  town. 
My  clients,  Messrs.  Jackson,  the  second  mortgagees,  will  be  glad 
to  concur  in  the  sale  and  join  in  the  conveyance  to  Mr.  Wright, 
and  receive  the  balance  of  the  purchase  money  after  the  mort 
gagee'sprincipal,  interest,  and  expenses  are  satisfied." 

Mr.  Holland  answered  on  the  13th  of  April,  1872  :  "  A  title 
will  be  made  under  the  mortgage,  and  your  clients  will  not  be 
required  to  join  in  the  conveyance.  Mr.  James  Dickenson  is 
entitled  to  receive  his  £100  and  interest  in  priority  to  your 
clients.     The  balance  I  shall  hand  to  Messrs.  Jackson." 

The  following  day,  April  14,  Mr.  Dibb  wrote  to  Mr.  Holland  : 
**  I  am  surprised  to  learn  that  Mr.  Dickenson  has  a  j)rior  mort- 
gage to  my  clients.  I  must  ask  you  to  accept  this  as  notice  not 
to  pay  over  any  money  to  him  until  I  have  been  duly  satisfied  of 
his  priority." 

Anaong  the  affidavits  was  one  by  Mr.  Dickenson,  stating  that 
he  had  borrowed  the  £100  to  lend  to  Mr.  Wight,  who  was  his 
brother-in-law,  and  who  wanted  the  money  to  complete  the 
]»nrchase  he  was  then  about  to  make  of  the  Worsborough  Dale 
property.     That  be  had  asked  Mr.  Holland,  who  acted  as  the 
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solicitor  for  Mr.  Wight,  what  security  he  was  to  have,  and  Mr. 
Holland  said  he  couM  have  a  second  mortgage,  which  he  wouhl 
prepare.  That  Mr.  Holland  had  then  prepared  the  memoran- 
dum of  the  2d  of  May,  1867,  and  had  himself  witnessed  the 
Bignature  of  Mr.  Wight.  By  an  affidavit  in  reply,  Mr.  Holland 
ctated  that  he  never  was  in  any  way  concerned  as  attorney  or 
solicitor  of  Mr.  JDickenson,  and  denied  that  he  ever  advised  liim 
to  advance  any  money  to  A.  Wight,  or  that  he  asked  the  dcpo- 
441  "6^^t  what  security  *he  could  have.  The  loan  took  place 
entirely  without  his  knowledge,  and  the  said  sum  of  jGIOO  was,  as 
he  understood  at  the  time,  agreed  to  be  lent  upon  a  promissory 
note.  He  had,  however,  suggested  to  Mr.  Wight  that  he  should 
also  give  a  memorandum  to  constitute  an  equitable  mortgage 
in  favor  of  Mr  Dickenson,  and  he  had  drawn  up  and  witnessed 
the  document  set  out,  but  did  not  say  he  wouldprepare  a  second 
mortgagee,  nor  receive  instructions  from  Mr  Wight  to  do  so. 

Mr.  Gflc^ssej  Q.C.,  and  Mr.  Humphrey,  in  support  of  the  peti- 
tion 1  The  simple  question  in  this  case  is  whether  a  mortgage 
of  property  in  Yorkshire,  which  has  been  duly  registered,  is  or 
13  not  to  have  priority  over  an  equitable  mortgage  which  has 
not  been  registered.  We  say  that  tho  petitioners^  mortgage, 
which  has  been  duly  registered,  must  rank  before  Dickenson '3 
charge.  When  the  petitioners  were  proposing  to  lend  this 
money  they  informed  Mr.  Holland,  the  first  mortgagee,  of  their 
intention,  and  though  he  sent  the  mortgage  deed  to  their  solic- 
itor, yet  he  gave  them  no  information  i\^  to  Dickenson's  claim. 
They  were  guilty  of  no  negligence,  but  took  all  the  precautions 
that  were  possible.  The  authorities  are  in  favor  of  the  peti- 
tioners' present  contention.  It  is  true  that  the  master  of  the 
rolls,  in  the  case  of  Wright  v.  Stanfield  (*),  decided  that  an  agree- 
ment to  execute  a  mortgage  upon  a  Middleton  property  did  not 
come  within  the  Registry  Act,  but  his  lordship  in  effect  over- 
ruled his  own  decision  in  the  later  case  oi  Moore  v.  Culverhoiise  (*), 
although  he  drew  a  distinction  between  the  cases  in  saying  that 
the  mortgage  in  the  previous  case  was  merely  executory.  It 
was  an  agreement  at  a  future  time  to  execute  an  assignment, 
which  assignment,  therefore,  could  not  be  registered  until  it 
was  executed.  His  lordship  seems  to  havrf  decided  chiefly  upon 
the  authority  of  Sumpter  v.  Cooper  ('),  but  in  that  case  there 
was  nothing  but  a  mortgage  by  a  deposit  of  deeds  without  any 
memorandum,  bo  in  fact  there  was  nothing  to  register.  But 
this  question  is  settled  by  the  case  of  Neve  v.  Pennell  (*),  decided 
45]  by  Lord  Hatherly  when  vice  chancellor,  *where  it  was 
held  that  an  agreement  to  deposit  title  deeds  in  Middlesex  to 

(«)  27  Bear..  8.  (•)  2  B.  &  Ad..  223. 

O  Ibid.,  680.  W  2  H.  &  M.,  170. 
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secure  the  payment  of  a  debt,  with  a  provision  that  a  legal 
mortgage  should  be  given  on  demand,  was  a  document  requiring 
registration  under  the  statute  7  Anne,  c.  20. 

Mr.  Higgins^  Q.C.,  and  Mr.  Simpson^  for  Mr.  Dickenson  :  It 
appears  from  the  evidence  that  when  Mr.  Wight  was  about  to 
piircliase  the  property  at  WorsboroughDale  he  borrowed  the  sum 
of  £700  from  Holland,  but  in  order  to  complete  the  purchase 
money  he  had  recourse  to  Mr.  Dickenson,  who  was  his  brother- 
in-law.  Therefore  his  £100  waspart  of  the  purchase  monej'  before 
the  property  was  mortgaged.  We  were  in  truth  purchasers  of 
the  property  to  the  extent  of  £100.  On  that  ground  alone  we 
have  a  special  equity.  But  we  say  that  the  case  is  concluded 
by  the  decision  in  Wright  v.  Slatifield  (*),  which  was  precisely 
this  case.  It  was  an  agreement  to  mortgage  the  property,  and 
though  not  registered  it  was  held  to  stand  in  priority  to  a  later 
mortgage  which  was  registered.  In  the  subsequent  case  of 
Moore  v.  Culverhouse  (^  there  was  a  complete  equitable  assign- 
ment which  vested  the  equitable  interest  in  the  mortgagee,  and 
therefore  required  registration.  Then  we  say  that  it  was  the 
duty  of  IIollan(J,  the  lirst  mortgagee,  to  have  communicated  to 
tiie  Messrs.  Jackson  the  effect  of  our  charge.  There  is  no 
doubt  that  Holland  knew  of  it,  for  he  actually  prepared  the 
memorandum  himself.  He  was  therefore  acting  as  solicitor 
for  Dickenson,  and  although  in  his  affidavit  he  states  that  he 
was  not  aware  of  a  mortgage  having  been  effected,  still  he  must 
be  taken  to  have  understood  the  purport  of  the  memorandum 
which  he  himself  prepared  and  witnessed.  [On  the  subject  of 
constructive  notice,  they  cited  Jones  v.  SmiUi  (*) ;  Whiibread  v. 
Jordan  (*) ;  Wormald  v.  Maiiland  (').] 

Mr.   w  .Pearson^  for  Mr.  Holland. 

Sir  R.  Malins,  V.O.  :  The  facts  of  the  case  are  these :  In 
May,  1867,  Mr.  Wight,  being  about  to  purchase  some  property 
from  Mr.  Bell,  borrowed  a  *8um  of  £100  from  Mr.  [46 
Holland's  client,  Joseph  Dickenson,  and  as  security  for  the 
amount  gave  Dickenson  this  memorandum  in  writing:  '*  Mr. 
J.  Dickenson  having  this  day  advanced  me  j^lOO,  I  hereby  agree 
that  I  will,  as  soon  as  I  conveniently  can  after  the  completion 
of  my  conveyance  from  Mr.  Bell  of  five  houses  at  Worsborough 
Dale  and  the  mortgage  to  Mr.  Holland  for  £700,  give  to  the 
said  J.  Dickenson  a  second  mortgage  on  the  said  property  for 
securing  the  said  sum  of  £100,  and  interest  at  £5  per  cent  per 
annum.  A  promissory  note  to  be  also  given."  This  memo- 
randum was  dated  the  2d  of  May,  1867.     There  can  be  no 

(»)  27  Bear.,  8. '  {*)  1  T.  &  C.  Ex..  803,  82a 

O  Ibid.,  6J9.  O  18  W.  R.,  832. 

(')  1  Hare,  43. 
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auestiou  that,  although  in  tho  form  of  a  memorandum,  this 
ocument  would  be  a  valid  charge  immediately,  and  would 
operate  as  such.  Dickenson  therefore  acquired  a  valid  charge 
on  the  property  to  rank  as  second  mortgagee.  Then,  on  the 
4th  of  May,  two  days  after  this  niemorandum  was  sigiied,  there 
is  the  deed  executed  creating  a  legal  mortgage  on  the  property 
for  £700  in  favor  of  Holland.  The  title  deeds  were  delivered 
to  Holland,  so  that  he  became  first  mortgagee  of  the  legal  estate, 
and  the  property  being  situate  in  a  r  »^•ister  count}',  the  mort- 
gage was  duly  registered  by  Holland.  The  parties,  therefore, 
were  at  that  time  in  this  position  :  Holland  was  first  mortgagee 
for  £700,  and  Dickenson  was  second  mortgagee  for  £100,  and 
so  matters  stood  until  the  29th  of  Novem  >er,  1871,  when  Wight, 
the  mortgagor,  being  indebted  to  tho  ^petitioners  Henry  and 
William  Jackson,  to  the  amount  of  £50C,  proposed  to  give  them, 
a  mortgage  on  the  same  property  to  sec\ire  thyt  sum  of  money. 
It  appears  that  upon  the  proposal  to  ^  ive  this  mortgage,  the 
solicitor  acting  for  the  Messrs.  Jacksor  wrote  to  Mr.  Holland 
in  order  to  ascertain  the  amount  due  u^  on  the  first  mortage, 
and  in  answer  to  this  inquiry  a  copy  of  the  mortgage  deed  was 
sent,  accompanied  by  the  information  that  £150liad  been  paid 
off  from  the  £700.  Mr.  Holland  at  the  same  time  sent  his  bill 
of  costs  for  the  expenses  incurred  in  respect  of  the  copy  of  the 
mortgage,  and  the  amount  was  paid.  In  this  correspondence 
the  petitioners  were  treated  as  persons  about  to  become  the 
second  mortgagees,  but  no  allusion  was  made  to  the  mortgage 
to  Dickenson,  The  mortgage  of  November,  1871,  to  the  peti- 
tioners was  then  executed,  and  that  deed  was  registered  on  the 
13th  of  December.  Then,  on  the  3d  of  April,  1872,  the  property 
47]  *was  sold  under  the  power  of  sale  in  Holland's  mortgage 
deed,  and  it  produced  more  than  the  principal,  interest,  and 
costs  due  to  Holland.  A  correspondence  subsequently  took 
place  between  the  solicitors  of  all  the  parties,  but  no  arrange* 
ment  having  been  come  to  as  to  the  claim  raised  by  Dickenson, 
and  Holland  not  knowing  what  to  do  with  the  surplus,  paid  the 
money  into  court,  and  I  have  now  to  decide  who  is  entitled  to 
priority.  Now,  it  is  perfectly  troe  that  if  this  were  not  in  a 
register  county  all  these  charges  would  have  ranked  according 
to  their  priority  of  date ;  but  the  difliculty  which  arises  is,  that 
the  property  was  in  a  register  county,  and  under  tho  terms  of 
the  act  of  parliament  any  charge  or  memorandum  is  capable  of 
being  registered,  and  when  the  registration  is  effected  the 
charge  takes  rank  according  to  the  priority  of  registration. 

Wnat  is  the  equity  of  Holland's  client ?  He  was  bound  to 
know  as  well  as  these  petitioners  that  it  was  his  duty  to  register 
the  charge,  and  that  by  neglecting  to  register  it  he  enabled  tho 
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mortgagor  to  commit  a  fraud  upon  any  unregistered  mortgagee. 
These  petitioners  have  not  been  guilty  of  any  want  of  diligence. 
They  did  all  that  they  could  be  expected  to  do.  They  matle 
inquiries  as  to  the  amount  of  the  existing  first  mortgage,  and 
were  told  that  the  property  was  charged  with  a  certain  amount. 
How  could  they  have  known  that  Dickenson  had  a  pocket 
mortgage  which  was  not  registered  ?  It  was  impossible  for 
them  to  have  acquired  this  information. 

Now  with  regard  to  the  authorities.  It  seems  to  me  that 
the  question  is  perfectly  well  settled,  although  it  is  true  that  a 
doubt  may  have  arisen  in  consequence  of  the  contradictory  de- 
cisions of  the  master  of  the  rolls.  In  the  case  of  Wright  v. 
Siavjielii^)  the  master  of  the  rolls  decided  that  an  agreement  to 
mortgage  a  property  in  Middlesex  did  not  come  within  the  Re- 
gistry Act,  and  that  nothing  but  an  instrument  under  seal  can  be 
registered;  butthatdecisionisevidentlynot  theruleof  the  court. 
I  confess  I  am  surprised  to  find  that  the  master  of  the  rolls 
came  to  the  conclusion  he  did  in  that  case;  but  it  is  so  con- 
trary to  my  view  of  what  the  rule  of  the  court  is,  that  I  should 
not  have  felt  myself  bound  to  follow  that  decision.  However, 
I  am  relieved  from  any  *difliculty  by  the  master  of  the  [48 
rolls  himself,  who,  in  a  later  cage  of  Moore  v.  Culverhouse  (^), 
came  to  a  different  conclusion,  and  decided  that  an  unregistered 
equitable  charge  on  the  equity  of  redemption  of  a  property  in 
Middlesex  was  postponed«to  a  subsequent  registered  mortgage. 
In  my  opinion  these  two  cases  cannot  possibly  stand  together, 
and  I  think  it  clear  that  his  lordship  in  the  second  case  over- 
ruled his  own  decision  in  the  former,  and  that,  certainly,  was 
the  opinion  of  Lord  Ilatherley  when,  as  vice  chancellor,  he 
decided  Neve  v,  Pen'nell{%  In  that  case  there  was  an'  agree- 
ment that  a  deposit  of  title  deeds  of  property  in  Middlesex 
should  be  made  to  secure  the  payment  of  a  debt,  and  it  con- 
tained a  provision  that  a  legal  mortgage  should  be  given  upon 
demand.  This  was  held  to  be  a  document  requiring  registra- 
tion under  the  statute  of  Anne,  Vice  Chancellor  Wood,  in  his 
judgment,  discussed  the  two  cases  decided  by  the  master  of  the 
rolls,  and  used  this  expression  (*) :  "  So  far  as  the  two  cases  can 
stand  together,  this  case  seems  to  me  more  analagous  to  Moore 
V.  Culverhouse;  and  if  they  are  to  be  taken  as  incompatible,  I 
think  that  that  case,  which  not  only  was  later  in  date  but  also 
seems  from  the  report  to  have  been  more  fully  argued,  and  in 
which  his  former  decision  was  brought  to  the  judge's  notice,  is 
the  safer  authority  to  follow."  I  consider  that  as  a  decision 
that  the  case  of  Wright  v.  Stavjield  (')  is  not  to  be  followed,  and 

Q)  27  Beav.,  8.  (*)  2  H.  &  M.,  170. 

O  27  Beav.,  039.  O  2  H.  &  M..  187. 

6  Eng.  Rep.]  80 
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that  Jfoore  v.  Culverhouse  is  to  be  considered  as  the  rule  of  the 
court.  On  these  grounds  I  am  of  opinion  that  where  there  is  a 
contest  as  to  priority  between  a  registered. and  nnregistcred 
mortgagee,  the  registered  deed  must  have  priority  over  the  un- 
registered deed. 

•f  can  see  no  case  of  constructive  notice  arising  in  this  matter. 
The  first  mortgagee  Holland  was  not  asked  in  express  terms 
whether  there  was  any  other  charge  existing  upon  the  property, 
but  if  it  was  the  duty  of  Holland  to  have  given  notice  to  the 
petitioners,  of  Dickenson's  charge,  his  answer  is  that  he  did 
not  know  that  it  w^s  a  charge  in  the  nature  of  a  mortgage. 
As  far  as  the  petitioners  are  concerned  the  answer  given  to 
their  inquiry  shows  that  there  was  no  other  charge,  and  the 
Messrs.  Jackson,  by  registering  their  security,  gained  priority 
49]  over  that  charge  whichrwas  not  registered.  *They  are  the 
only  second  mortgagees  whose  security  is  Registered,  and  conse- 
quently they  are  at  liberty  to  stand  upon  uieir  rights  in  that 
respect  The  result  is,  that  while  Dickenson  would  have  stood 
first  in  priority  if  this  had  been  an  unregistered  county,  he  loses 
his  priority  in  consequence  of  its  being  a  register  county,  and 
the  petitioners  must  rank  as  second  mortgagees, 

Mr.  6rfos5e  asked  that  Dickenson  might  be  ordered  to  pay  the 
costs  of  all  parties. 

Mr.  W.  Pearson  asked  that  Holland's  costs  might  be  provided 
for. 

The  Vice  Chancellor  decided  that  the  petitioners  were  en- 
titled to  the  whole  fund  which  had  been  paid  into  court,  and 
ordered  the  costs,  charges,  and  expenses  of  Mr.  Holland  to  be 
taxed.  The  costs  of  the  petitioners,  including  the  costs  occa- 
sioned by  payment  out  of  court  and  those  paid  to  Holland,  to 
be  paid  by  the  respondent  Dickinson. 

Solicitors  for  the  petitioners,  Messrs.  Tbrr,  Janewcn/y  Taggart, 
^  Janeway. 

Solicitors  for  the  respondents :  Messrs.  Broolcsbank  ^  Gal- 
land;  Mr.  Somerville. 

[Law  Reports,  16  Equity,  49.] 
V.C.M.  Nov.  11, 12, 18, 18, 19, 1872. 

Baker  v.  Loader. 

[1870  B.  298.] 

Uhdtie  Influence  — Fiduciart/  relation  bettoeen  Parties —  Want  ofdtte  Caution — 
Practice  —  Solicitor  made  Party  for  Discovery  and  Costs,  and  ordered  to  paf 
Costs — Suit  improperly  Defended, 

A  snit  which  had  heen  instituted  to  set.  aside  C4^rtain  deeds  and  docamaots 
by  which  tlie  plaintift'  liad  conveyed  away  th<j  whole  of  her  property,  and  to 
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recover  back  the  property  lost  hy  means  of  them,  was  defended  on  behalf  of 
the  party  who  claimed  under  the  deeds  by  the  solicitor  who  had  prepared  the 
documents  sought  to  impeached.  The  bill  was  then  amended  by  making  the 
solicitor  a  party  for  discovery,  and  asking  that  he  might  be  ordered  to  *pay  [59 
the  costs  of  the  suit.  The  amended  bill  also  contained  charges  of  improper 
motives  against  him,  which  were  not  sustained : 

Uddy  that  his  having  defended  the  suit  on  behalf  of  the  principal  defendant, 
and  endeavored  to  support  the  transactions  sought  to  be  impeached,  in  addition 
to  want  of  caution  in  the  preparation  of  the  documents  themselves,  were  sufficient 
reaaoDs  for  ordering  him  to  pay  the  costs  of  the  suit  if  the  estate  sought  to  be 
made  liable  were  insutficient  to  pay  them,  notwithstanding  that  the  cliarges 
against  him  were  not  sustained. 

It  was  an  additional  circumstance  against  him  that,  when  he  acted  as  solicitor 
in  the  suit,  he  knew  that  the  estate  sought  to  be  made  liable  would  probably  not 
be  able  to  pay  the  costs  of  the  suit. 

Marshall  v.  Sladden  (')  and  Harvey  v.  Mount  O  discussed. 

The  plaintiff,  Mrs.  Baker,  who  was  nearly  ei<]^ljty  years  of  age, 
had  in  and  previously  to  the  year  1862  occupied  a  house  at 
Ilolloway,  where  she  partly  maintained  herself  by  taking  in 
lodgers.  In  that  year  one  of  her  lodgers,  Mary  Aim  Robinson, 
who  appeared  to  have  no  relations  or  friends  of  her  own,  died, 
leaving  a  will  by  which  she  made  Mrs.  Baker  her  residuary 
legatee,  and  as  such  she  became  entitled  to  not  less  than  about 
£95,000.  This  fortune  began  to  diminish  very  rapidly  under 
circun;istances  which  did  not  appear  fully  in  the  suit,  and  in  the 
early  part  of  1864  it  had  become  reduced  to  about  £10,000. 
At  that  time  Mrs.  Baker  was  staying  at  the  Coach  and  Horses 
public  house  at  Islington,  which  was  kept  by  one  John  Loacjer, 
who  had  acquired  it  by  marrying  the  former  proprietress,  the 
defendant  Sarah  Loader.  He  was  at  that  time  in  embarrassed 
circumstances.  He  induced  the  plaintiff  to  believe  that  it 
would  be  for  her  advantage  for  him  to  devote  himself  entirely 
to  managing  her  property,  and  he  accordingly  sold  the  public 
house,  and  with  his  wife  and  family  went  to  reside  with  the 
plaintiff  at  her  house  at  Holloway.  lie  than  began  a  course  of 
conduct  which  resulted  in  his  acquiring  the  whole  of  her  pro- 
perty, and  leaving  her  entirely  dependent  upon  him  for  sub 
sistoncc. 

In  March,  1866,  he  induced  her  to  transfer  to  him  a  sum  of 
about  £4000  consols,  representing  that  he  would  hold  it  as 
trustee  for  her,  and  he  shortly  afterwards  obtained  from  her  a 
power  of  attorney  giving  him  the  sole  and  absolute  manage- 
ment of  her  property. 

♦On  the  8ih  of  May,  1866,  she  executed  a  deed  by  which  [51 
she  handed  over  nearly  all  her  property  to  Loader,  upou  trust 
for  herself  for  life,  and  after  her  death  for  such  persons  as  she 
should  appoint,  and  in  default  of  appointment  for  her  next  of 
kin.  This  deed  was  prepared  oji  behalf  of  both  parties  by 
Messrs.  Keighley&  Get  hing,  and  contained  a  power  of  re  vocation. 

0)  7  Hare,  438.  O  8  Bcav.,  430. 
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In  September,.  1866,  Loader  took  a  house  at  Kingston-on- 
Thames  in  his  own  name,  and  he  and  his  family  and  Mrs.  Baker 
went  to  reside  there.  "While  residing  there  Loader  introdueo<l 
to  her  a  Mr.  Rastrick,  a  solicitor  practicing  there,  and  he,  actiiiir 
as  solicitor  for  both  parties,  but  generally  taking  instructions 
from  Loader,  prepared  a  succession  of  documents  which  were 
executed  by  Mrs.  Baker.  The  first  was  a  deed  of  gift  dated  the 
10th  of  October,  1866,  by  which  she  transferred  absolutely  to 
Loader  a  sum  of  £2000,  which  she  held  upon  the  security  of  a 
mortgage.  The  consideration  was  expressed  to  bo  certain  ser- 
vices and  assistance  alleged  to  have  been  rendered  by  Loader. 
There  was  no  power  of  revocation.  The  second  document  was 
a  will  by  which  she  gave  the  whole  of  her  property,  subject  to 
some  small  legacies,  to  the  defendant  Sarah  Loader.  The  third 
document  was  dated  the  6th  of  November,  1867,  and  purported 
to  be  a  deed  of  release  to  Loader  from  various  sums  of  money, 
amounting  in  the  whole  to  about  £9000,  alleged  to  have  been 
received  by  him  as  her  agent.  This  deed  had  been  subsequently 
lost  or  destroyed.  It  appeared  that  Mr.  Rastrick  had  never  in- 
quired into  the  correctness  of  the  items  of  the  account.  The 
fourth  document  was  a  deed  of  arrans^ement  dated  the  5th  of 
February,  1868,  by  which  Mrs.  Baker  irrevocably  purported  to 
transfer  all  her  then  remaining*  property,  which  was  in  value* 
about  £2000,  to  Loader  absolutely,  subject  to  the  payment  of 
certain  costs  for  actions  alleged  to  be  pending  for  the  recovery- 
of  parts  of  her  property.  Loader  covenanting  to  pay  lier  an 
annuity  of  £100  during  her  life  on  condition  that  she  continued 
to  reside  with  him,  and  he  being  at  liberty  to  deduct  from  the 
£100  annuity  a  weekly  sum  towards* payment  of  the  rent  and 
taxes  of  any  house  he  mi^ht  choose  to  reside  in,  and  he  was  also 
to  provide  board  and  lodging  for  her.  The  annuity  was  not 
52]  charged  on  the  *property  comprised  in  the  deed.  All  these 
deeds  were  prepared  by  Mr.  Kastrick,  and  he  was  aware  that  by 
the  last  Mrs.  Baker  gave  up  all  her  remaining  property.  Mrs. 
Baker  was  induced  to  execute  one  more  deed,  which  was  dated 
the  20th  of  April,  1869,  and  purported  to  be  a  release  from  various 
sums  of  money  due  to  her  from  Loader.  This  deed  was  pre- 
pared by  a  solicitor  named  Willis,  who  seemed  to  have  been 
introduced  to  her  by  Loader.  He  did  not  examine  the  items 
of  which  the  account  was  made  up.  Mrs.  Baker  continued  to 
reside  with  Loader  and  his  family  till  March,  1870,  but  he  ap- 
peared never  to  have  paid  her  any  portion  of  the  annuity.  Her 
position  had  by  that  time  become  intolerable,  and  she  left  his 
house  and  went  to  that  of  a  sister  of  hers.  In  July,  1870, 
Loader  died,  having  by  his  \till  bequeathed  all  his  property'  to 
the  defendant  Sarah  Loader,  vvhoui  he  appointed  sole  executrix. 
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Mrs.  Baker  had  bj  this  time  come  to  the  conclusion  that  she 
had  been  defrauded  of  her  property,  and  she  accordingly  filed 
the  original  bill  in  the  suit  against  Mrs.  Loader  as  executrix  of 
her  husband  to  set  aside  all  the  dealings  between  herself  and 
Loader,  on  the  ground  that  they  had  been  obtained  from  her  by 
fraud  and  undue  influence,  and  without  independent  advice,  and 
asking  for  a  declaration  that  he  was  her  agent  and  a  trustee  of 
all  her  property  which  had  come  into  his  possession,  and  for  ac- 
counts on  that  footing.  It  also  asked  for  an  administration  of 
Loader's  estate. 

Mrs,  Baker's  knowledge  of  these  transactions  was  very  im- 
perfect, and  the  particulars  of  the  above  mentioned  instruments 
and  the  connection  of  Mr.  Rastrick  with  them  first  appeared 
distinctly  on  Mrs.  Loaders  answer,  which  raised  every  possible 
defense  to  the  suit.  This  was  prepared  by  Mr.  Rastrick  as 
solicitor,  and  filed  by  his  London  agents.  Upon  the  facts  ap- 
pearing on  the  answer  further  information  was  required^  which 
Mr.  Rastrick  was  the  only  person  able  to  give.  The  bill  was 
accordingly  amended  by  making  him  a  party,  alleging  that  he 
was  a  necessary  party  ft)r  discovery,  and  also- charging  nim  with 
fraud  and  collusion  in  the  preparation  of  the  deeds,  and  praying 
that  he  as  well  as  Sarah  Loader  might  be  ordered  to  pay  the 
eosts  of  the  suit.  As  regarded  the  last  deed  of  *relea8e,  it  [53 
alleged  that  Willis  had  been  introduced  to  Mrs.  Baker  by 
Rastrick.  Mr.  Rastrick,  by  his  answer,  stated  that  he  received 
the  instructions  for  the  preparation  of  the  several  instruments 
from  Mrs.  Baker  personally,  as  well  as  from  Lofider ;  that  they 
were  settled  by  counsel  on  her  behalf;  that  they  were  prepared 
at  her  urgent  request  (which  statement  was  supported  by  her 
correspondence);  that  they  were  read  over  and  explained  to 
her,  and  she  appeared  thoroughly  to  understand  them;  and 
that  full  knowledge  of  the  nature  of  the  instruments  was  given 
by  the  affidavit  as  to  documents.  It  was  admitted,  in  the  course 
of  the  arguments,  that  Loader's  estate  was  insuflicient  to  satisfy 
the  covenants  in  the  deed  of  the  8th  of  February,  1868. 

Mr.  Glasse^Q.CMr.  Decimus  SlurgeSy Bind  Mr.  W.  G.Harrisoyf, 
for  the  plaintift*:  The  facts  proved  in  this  case  clearly  bring  it, 
on  the  main  question,  within  Huffuenin  v.  Baseley  (*),  and  the 
authorities  collected  under  it  in  White  and  Tudor's  Leading 
Cases  in  Equity  (^).  Gibbs  v.  Daniel  (')  is  also  in  point.  [The 
Vice-Chancbllor  referred  to  Davies  v.  Davies  (*);  Tale  v. 
Williamson  (*) ;  Coutts  v.  Acworth  (^) ;  and  Harrison  v.  Guest  (').] 

(»)  14  Ves.,  273.  (•)  Law  Rep.,  2  Ch.,  55. 

(«)  4th  Ed.,  p.  656.  (•)  Ibid.,  8  Bq.,  558. 

O  4  Giff.,  1.  O  8  H.  L.  C,  481. 
O  Ibid.,  417. 
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Mr.  Rdstrick  was  necessarily  made  a  party  in  order  to  get  at 
the  real  facts  of  the  case,  but,independently  of  the  necessity  of 
getting  discovery  frpm  him,  there  was  ample  justification  from 
liis  conduct  in  making  him  a  party,  and  in  asking  that  he  miglit 
be  ordered  to  pay  the  costs  of  the  suit  in  the  event  of  Loader's 
estate  being  insufficient  to  pay  them.  The  deeds  must  be  con- 
sidered fraudulent  as  far  as  Loader  was  concerned,  and  Mr. 
Rastrick  not  only  acted  as  his  solicitor  throughout,  but  defended 
the  suit  as  Mrs.  Loader's  solicitor.  lie  has  consequently  made 
himself  a  party  to  the  fraud,  and  is  liable  to  pay  the  costs: 
54]  Beadles  v.  Burch{^);  Bowles  v.  "^ Stewart  (f);  Prideaux  v. 
Lcmsdale  (^) ;  Huguenin  v.  Baseley  (^)  is  also  an  authority  on  this 
point. 

Mr.  Russell  Roberts^  fur  Mr.  Woodward,  who  hud  been  ap- 
pointed by  the  plain tift'  a  trustee  in  the  place  of  Loader,  sub- 
mitted his  rights  to  ftie  court,  and  asked  for  his  costs. 

Mr.. CbWon,  Q.C.,  and  Mr.  Charles  Browne^  for  the  defendant 
Sarah  Loader,  contended  that  the  deeds  were  prepared  at  the 
express  desire  of  the  plaintiff,  and  that  the  nature  or  effect  of 
them  was  clearly  and  fully  explained  ta  her,  and  she  quite  un- 
lerstood  what  she  was  about.  They  referred  to  Berdoe  v. 
.Dawson  (*). 

Mr.  HigginSy  Q.O.,  and  Mr.  JS.  S.  Ford^  for  the  defendant 
Rastrick :  There  is  no  case  to  be  found  like  the  present,  in 
which  a  solicitor  has  been  made  a  party  to  a  suit  for  the  purpose 
of  being  made  to  pay  the  costs;  and  on  the  other  hand,  there 
are  many  cases  like  the  present  in  which  the  same  relief  might 
have  been  asked  against  the  solicitor  who  prepared  the  docu- 
ments which  were  impeached.  Such  cases  were  Chrk  v. 
Malpas  (•),  Harrison  v.  Guest  {^,  Gibbs  v.  Darnel  (®),  and  Turner 
V.  Collins  (').  There  are  only  three  grounds  on  which  a  solicitor 
has  been  made  to  pay  costs:  first,  where  he  is  a  trustee; 
secondly,  where  he  has  been  guilty  of  actual  fraud  ;  and  thirdly, 
where  there  has  been  such  gross  negligence  as  amounts  to  fraud. 
In  Huguenin  v.  Baseley  costs  were  ordered  against  the  solicitor 
on  the  express  ground  that  he  had  taken  an  advantage  by  the 
transaction.  In  Beadles  v.  Burch  (*)  the  solicitor  had  been  an 
active  participator  in  a  fraud ;  Lyon  v.  Home  (*®)  was  a  case  of 
a  solicitor  being  a  trustee  and  an  active  participator  in  the 
frauds ;  and  in  Le  Texitr  v.  Margravine  of  Anspach  {%  and 
55]  chapman  v.  Chapman  ("),  where  none  of  *these  things  oc- 

(»)  10  Sim.,  832.  C)  8  H.  L.  C,  48J. 

(«)lSch.&Lef.,209,  227.  (•)4Giff.,  1. 

(")  4  Giff.,  159 ;  1  D.  J..  &  S.,  433.  (•)  Law  Kep.,  7  Ch  ,  829. 

(*)  14  Vea.,  273.  ('•)  Law  Rep.,  6  Eq.,  655. 

(•)  34  Beav.,  608.  (»')  15  Ves.,  159. 

(•)  31  Ibid.,  80.  ("»)  Uw  Rep.,  9  Eq.,  270. 
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curred,  the  bill  was  dismissed  with  costs  against  the  solicitor ; 
and  it  may  be  questioned  whether  the  older  cases  did  not  go 
further  than  would  now  be  considered  proper.  At  all  events, 
it  is  now  certain  that  mere  want  of  caution,  which  is  the 'only 
case  attempted  to  be  proved  here,  is  not  a  sufficient  ground  for 
making  a  solicitor  pay  costs:  Tylee  v.  \Vebb(^);  Marshall  v. 
SladJen  (*),  And  he  cannot  be  made  a  party  merely  for  the 
purpose  of  asking  costs  against  him  :  Atiwood  v.  Small  ('V.  More- 
over, the  ground  on  which  costs  are  asked  against  Mr.  Rastrick 
is  fraud,  and  this  not  having  been  sustained,  they  cannot  be 
asked  on  any  other  ground,  and  the  bill  must  necessarily  be 
dismissed  as  against  him  with  costs :  Hickson  v.  Lombard  {*) ; 
WiUfe  V.  Gibson  (*) ;  Archbold  v.  Commissioners  of  Charitable  jDo- 
nations  and  Bequests  for  Ireland  (®) ;  Fenwick  v.  Reed  (^).  If  the 
allegations  of  fraud  are  struck  out,  the  bill  is  demurrable. 

Mr.  Glasse  was  only  called  upon  to  reply  on  the  question  of 
making  Mr.  Kastrick  pay  the  costs:  It  was  necessary  to  make 
Mr.  Rastrick  a  party  to  obtain  discovery,  but  he  might  have 
demurred  unless  he  had  been  asked  to  pay  the  costs.  It  is 
plain  on  the  authorities,  which  begin  from  the  earliest  times, 
tliat  a  solicitor  may  be  called  upon  to  make  discovery  and  pay 
the  costs  of  a  suit.  Chapman  v.  Chapman  (®)  does  not  affect  the 
ease.  It  was  an  attempt  to  turn  an  action  for  negligence  into 
a  suit  in  equity.  The  case  is  distinctly  within  Huguenin  v.  Base- 
tcfj  ('),  in  which  Lord  Eldon  followed  the  principle  laid  down  by 
Ctiief  Justice  Wilmot  in  Bridgman  v.  Green  (*°).  In  Prideaux  v. 
Lonsdale  (")  Vice  Chancellor  Stuart  had  made  a  law  stationer 
pay  the  costs,  and  though  the  lords  justices  thought  the  circum- 
stances did  not  justify  that  decree,  they  did  not  dispute  the  ju- 
risdiction. 

♦Sir  R.  Malins,  V.C,  after  discussing  the  facts  of  the  [56 
case  as  bearing  on  the  relief  asked  against  Loader's  estate,  con- 
tinued :  This  is  the  strongest  case  of  undue  influence  and  over- 
reaching I  have  ever  seen.  The  instruments  must  be  set  aside, 
with  costs  against  Loader's  estate.  As  his  executrix  did  not 
admit  assets,  there  must  be  the  usual  decree  for  the  administra- 
tion of  his  estate  to  ascertain  what  there  is  to  answer  the  plaint- 
iff's demands,  and  also  a  general  account.  The  only  remaining 
question  is  as  to  the  costs  asked  against  Mr.  Rastrick,  and 
whatever  may  be  the  result  as  to  that,  I  cannot  help  regretting, 
on  the  whole,  that  Mr.  Rastrick  was  made  a  party  to  the  suit. 

{')  14  Beav.,  14.  (')  1  Me^,  125. 

(')  7  Hare.  428.  (")  Law  Rep.,  0  Eq.,  276. 

(")  ft  CI.  &  P..  232,  8«3,  857.  (•)  14  Ves. ,  273. 

O  Law  Rep..  1  H.  L.,  824.  (>•)  2  Ves.  Sen.,  627;  Wilmot's  Notes, 

(•)  1  H.  L.  C,  605.  58. 

O  2  Ibid.,  440.  (»»)  4  Giff,  150 ;  1  D.  J.  &  S.,  483. 
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The  additioQ  of  his  name  as  a  defendant  greatly  embittered  the 
litigation,  protracted  it,  and  added  to  its  expense.  Mr.  GUisse 
says,  and  probably  with  reason,  that  the  mode  in  which  the 
suit.was  defended  rendered  it  necessary  to  make  him  a  party, 
and  I  am  bound  to  say  that  I  entirely  disapprove  of  the  manner 
in  which  the  plaintiff's  demands  were  resisted  under  his  ad- 
vice. I  have  made  such  observations  as  were  necessary  with 
regard  to  his  conduct  in  the  preparation  of  the  instruments,  and 
though  I  have  acquitted  him  of  all  mean  and  improper  motives, 
I  cannot  but  accuse  him  of  a  great  want  of  the  discretion  and 
judgment  which  ought  to  belong  to  a  solicitor  in  conducting 
such  transactions.  And  there  is  also  his  conduct  in  the  suit, 
and  whether  it  was  his  fault  or  that  of  his  London  agents,  I  en- 
tirely disapprove  both  of  his  defending  the  suit  at  all  as  solicitor, 
and  of  the  manner  in  which  he  defended  it. 

Now,  as  to  his  costs,  his  counsel  have  argued  that  he  was 
improperly  made  a  party  to  the  suit,  and  that,  being  impro- 
perly made  a  party,  the  bill  must  be  dismissed  against  him  with 
costs.  I-  have  expressed  my  regret  that  he  was  made  a  part}-, 
because  he  was  not  strictly  a  necessary  party ;  but  it  was  opeu 
to  the  plaintiff  to  make  him  a  party  if  she  thought  fit.  Then 
tlie  question  is,  whether  the  plaintiff  was  warranted  in  making 
him  a  party  for  the  purpose  of  asking  costs  against  him,  or  for 
discovery  on  account  of  his  having  misconducted  himself  and 
misconceived  his  duty  in  the  preparation  of  the  documents. 

It  has  been  argued  that  the  oases  which  made  a  solicitor  lia- 
ble for  costs  under  such  circumstances  areno  longer  law,  and 
that  where  a  solicitor  who  has  been  engaged  in  the  preparation 
57]  of  improper  deeds  *is  made  a  party  to  a  suit  to  set  them 
aside,  the  bill  must  necessarily  be  dismissed  with  costs  against 
him.  That  argument  I  entirely  dissent  from.  There  is  no 
such  rule.  It  depends  upon  the  circumstances  of  each  case 
whether  a  solicitor  is  properly  made  a  party,  or  w^hether  the 
court  will  make  him  pay  costs,  or  give  him  costs,  or  make  him 
pay  his  own  costs. 

The  authorities  are  clear,  and  most  of  them  were  cited  by 
Mr.  Glasse  in  his  opening.  The  law  is  well  stated  in  Lord  Re- 
desdale  on  Pleading  (*),  and  the  great  authority  of  Lord  Eldou 
clearly  supports  the  same  view  in  the  passage  in  Huguenin  v. 
Baseley  ('),  where  he  adverts  to  the  principle  as  established  by 
Chief  Justice  Wilmot  in  BriJgman  v.  (xreen  ('),  and  the  same 
principle  is  laid  down  by  Vice  Chancellor  Shadwell  in  Beadles 
v.  Burch  (*). 

I  need  not  go  through  all  the  numerous  cases  cited  oi\  the 

0)  4th  Ed.,  p.  556.  (•)  2  Ves.  Sen.,  627 ;  Wllmofa  N<>tea»58. 

O  14  Vea.,  278.  (*)  10  Sim.,  332. 


Vol.  XVl]  EQUITY  CASES.  641 

V.  C.  M.  Baker  v.  Loader.  187"^ 

subject,  but  will  take  one  of  the  most  remarkable,  Harvey  v. 
Mount  (*),  which  is  not  without  analogy  to  the  present.  That 
was  a  case  where  a  younger  sister  had  executed  a  voluntary 
irrevocable  deed,  by  which  she  became  entirely  dependent  for 
support  upon  her  elder  sister  and  the  elder  sister's  intended  hus- 
band. A  solicitor  who  had  acted  for  both  parties  was  made  a  party 
to  the  suit,  and  was  charged  with  improper  conduct  in  the  pre- 
paration of  the  settlement.  Though  the  court  exonerated  him 
from  culpability,  he  was  ordered  to  bear  his  own  costs  because 
lie  had  not  acted  with  sufficient  prudence  in  the  matter,  and  on 
the  ground  that  he  had  not  done  all  that  he  ought  to  have  done 
as  acting  for  both  parties. 

The  general  principle  is  therefore  clear,  that  if  the  case  war- 
rants it  a  solicitor  may  be  ordered  to  pay  costs  or  be  left  to 
pay  his  own.  It  is  contended,  however,  that  this  principle  was 
put  an  end  to  by  Marshall  v.  Sladden(^y  before  Vice  Chan- 
cellor Wigram,  in  which  Harvey  v.  Mount  was  cited.  I  have 
read  that  case,  and  can  find  nothing  to  show  disapproval  of 
the  doctrine  laid  down  in  Harvey  v.  Mount^  and  for  my  part 
I  most  heartily  approve  of  it  and  concur  in  it. 

*0n  the  same  principle,  in  Prideaux  v.  Lonsdale  (*),  where  [58 
a  settlement  was  set  aside  on  the  ground  of  its  being  a  fraud 
on  the  inchoate  marital  rights  of  a  husband,  the  person  nt 
whose  suggestion  the  settlement  was  made,  and  who  retained  it 
and  concealed  it  from  the  husband,  and  afterwards  resisted  a 
decree  to  set  it  aside,  though  he  took  no  benefit  under  it,  was 
ordered,  with  the  /)ther  parties,  to  pay  the  costs.  Therefore, 
looking  at  every  case  that  has  occurred,  I  find  no  sanction  for 
the  doctrine  that  the  rules  of  the  court  have  been  in  the  slightest 
degree  relaxed  which  throw  upon  a  solicitor,  in  a  proper  case, 
the  obligation  to  pay  the  costs  of  litigation  occasioned  by  deeds 
improperly  prepared  by  him  and  executed  under  his  advice. 

lu  the  present  case  I  have  had  some  doubt  on  account  of  the 
nature  of  the  charges  made  against  Mr  Rastrick  in  the  bill,  and 
particularly  on  account  of  the  statement,  which  turns  out  to  bo 
incorrect,  that  Willis  was  through  his  instrumentality  employed 
in  the  business,  and  I  think  that  if  any  costs  have  been  incurred 
through  that  statement  they  ought  to  be  allowed  to  Mr.  Ras- 
trick.  I  have  also  had  considerable  doubt  whether  one  or  two 
statements  in  the  bill,  which  would  rather  lead  to  the  inference 
that  he  had  corrupt  motives  in  view,  which  I  am  satisfied  he 
had  not,  do  not  prevent  me  from  ordering  him  to  pay  the  costs ; 
but,  considering  the  verv  extraordinary  nature  of  the  deeds, 
and  their  wholly  unjustifiable  character,  and  above  all,  that 
which   I  think  turns  the  scale  against  him,  that  when  these 

C)  8  Beav.  ,489.  0  ?  Hare.,  428.  (•)  4  Glff.,  159 ;  1  D.  J.  &  S.,  433. 

6  Eno.  Rep.1  81 
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deeds  were  challenged,  which,  in  my  opinion,  are  so  gross  and 
improper  that  no  effort"  ought  to  have  been  made  to  sustain 
them,  Mr.  Rastrick  having  been  the  solicitor  of  the  poor  old 
woman  v/ho  had  been  misled  into  executing  them,  himself  be- 
came the  active  instrument  in  defending  them,  and,  as  the 
solicitor  of  Loader's  family,  set  up  claims  on  their  behalf  whicii 
could  only  result  in  their  possessing  Mrs.  Baker's  property  and 
leaving  her  a 'pauper,  I  think  he  ought  to  be  made  to  bear  the 
costs  of  the  suit.  The  members  of  the  profession  cannot  too 
distinctly  understand,  that  they  are  not,  because  poor  misguided 
people  tell  them  to  prepare  deeds  depriving  themselves  of  their 
property,  and  by  which  they  enter  into  arrangements  which  no 
reasonable  man  can  sanction,  to  undertake  such  business;  and 
59]  *that  if  they  do  enter  into  such  transactions,  they  will  be 
in  danger  of  being  required  to  relieve  from  costs  the  parties 
who  have  had  costs  thrown  upon  them  by  the  preparation  of 
such  deeds,  and  that,  if  brought  before  the  court  to  explain  their 
conduct,  they  will  never  get  the  costs  of  the  explanation. 

That  Mr.  Rastrick  ought  to  bear  his  own  costs  is  beyond  all 
possibility  of  doubt ;  and  having  defended  the  suit,  as  it  ap- 
pears, with  the  clear  kijowledge  that  the  costs  could  never  be 
paid  by  Loader's  estate,  the  additional  impropriety  of  his  con- 
duct is,  in  my  opinion,  so  great,  that  upon  the  whole  I  have 
come  to  the  conclusion  that  he  must  pay  the  whole  costs  of  the 
suit  if  Loader's  estate  cannot  do  so.  The  costs  of  Woodward, 
the  trustee,  will  bo  paid  by  the  plaintiff  and  added  to  her  own 
against  Loader's  estate. 

Solicitors:  Messrs.  Keigldey ^  Qeihing ;  Messrs.  UowleyjPay^ 
^  Rowley. 

[Iaw  Reports,  16  Equity,  GOJ. 
V.C.B.  March  11, 12, 18, 14, 1878. 

60]  *WlLS0N  V.  LlOYD. 

[1870  W.  183.] 

Principal  and  Surety  —  Joint  and  Several  Bonds  — ^  Coverutni  of  Indeij^nity — Dii- 
charge  of  Surety  by  mriation  of  Contract  toUh  PnncipaL 

In  1869,  A  retired  from  a  partnership  wliich  had  been  cartied  on  between  A. 
B,  and  C,  B  parcliasing  A's  share  in  the  business,  and  covenanting  to  indemnifj 
Iiim  against  all  partnership  debts  and  liabilities.  The  liabilities  then  exi^tinir 
included  two  bonds  given  to  secure  moneys  advanced  to  the  firm  for  partner- 
ship purposes,  on  wliich  A  and  B  had  become  jointly  and  Severally  liable  to  P. 

lu  August,  1871,  B  and  C  made  an  arrangement  with  their  creditors  under  the 
Bankruptcy  Act,  1809.  Resolutions  were  passed  by  the  creditors,  includinjr  P, 
who  proved  for  his  debt,  to  accept  a  composition  of  15».  8(J.  in  the  pound,  iwiyi- 
ble  bv  instalments  extemling  over  two  years  ;  and  an  inspectorship  deed  releaslnjr 
B  and  C,  and  reserving  to  tlie  cre^litor.-5  tlu^ir  rights  against  any  surety  or  ikt^hi 
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other  tliaii  6  and  C,  liable  in  respect  of  tlie  debts  thereby  raleased,  was  executed 
by  the  creditors,  includinff  D : 

Ueld^  tbatthe  effect  of  the  composition  under  which  time  had  been  given  to  B 
and  C,  as  principal  debtors,  without  the  consent  of  A,  was  to  discharge  A. 

Where  resolutions  formally  ajrreed  to  by  creditors  under  sects.  125, 120  of  the 
Bankruptcy  Act,  1869,  contain  no  reservation  of  any  rights  against  co^ebtors  or 
sureties,  the  reservation  of  such  rights  by  a  subsequent  deed  of  composition  is 
inoperative.  • 

Prior  to  1858  the  plaintiff  and  John  Littlewood  carried  on 
the  business  of  calico  printers  in  Lancashire,  under  the  firm  of 
Littlewood,  Wilson,  &  Co.,  upon  premises  where  the  business 
had  formerly  been  carried  on  by  James  Simpson.  In  1858 
plaintiff  and  Littlewood  admitted  the  defendant  Lloyd  into 
partnership,  and  the  business  was  carried  on  as  theFoxhill  Bank 
Printing  Company  until  April,  1862,  when  Littlewood  retired, 
and  his  share  in  the  business  was  assigned  to  plaintiff  and  Lloyd, 
who  released  him  from  all  debts  and  liabilities.  The  partner- 
ship was  thenceforward,  subject  to  a  variation  in  its  terms  made 
ill  1867,  carried  on  by  plaintiff  and  Lloyd  until  1869;  the  de- 
fendant Chatteris  was  taken  into  the  firm,  and  shortly  after- 
wards the  plaintiff  retired. 

In  August,  1859,  the  firm,  then  consisting  of  Littlewood, 
plaintiff,  and  Lloyd,  executed  a  bond  to  James  Simpson,  the 
younger,  the  *defendant  William  Harvey,  and  John  Kay  [61 
(trustees  of  the  will  of  James  Sihipson  the  elder,  their  prede- 
ce.ssor  in  the  business),  for  repayment  of  the  principal  sum  of 
£18,000,  with  interest  at  6  percent,  representing  the  balance  due 
in  respect  of  money  lent  to  the  firm  for  the  purpose  of  carrying 
on  the  business. 

In  April,  1866,  theplaintiff  and  Lloyd,  being  indebted  as  co- 
partners to  William  Harvey  and  John  Kay,  on  a  joint  account, 
in  the  sum  of  £15,000,  in  addition  to  £4000  remaining  due  upon 
the  bond  of  August,  1859,  executed  a  bond  to  William  Harvey 
and  John  Kay  for  payment  of  £15,000,  with  interest  at  5  per 
cent  In  1867  the  two  bonds,  and  the  principal  and  interest 
thereby  secured  and  then  remaining  due  thereon,  became  vested 
by  assignment  in  the  defendants  William  Harvey  (since  de- 
ceased), James  Harvey,  John  Tysoe,  and  Joseph 'Harvey  (herc- 
inafker  called  Messrs.  Harvey). 

In  February,  1869,  the  plaintiff  and  Lloyd  admitted  the  defen- 
dant Chatteris  into  partnership  upon  certain  terms,  in  which  it 
was  stipulated  that  the  whole  of  the  capital  and  stock  in  trade 
of  the  partnership  should  belong  to  the  plaintiff  and  Lloyd  in 
the  proportions  therein  mentioned. 

In  August,  1869,  it  was  agreed  between  the  partners  that  the 
partnership  should  be  dissolved,  and  that  Lloyd  should  purchase 
the  plaintiff's  share,  right,  and  interest  in  the  business  for  the 
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sum  of  £7900,  taking  upon  himself  the  payment  of  all  partnership 
debts  and  liabilities,  and  in  the  meantime  should  indemnify 
Wilson  from  all  such  debts,  obligations,  contracts,  and  agree- 
ments. For  giving  effect  to  this  agreement  a  deed  of  dissolu- 
tion, dated  the  10th  of  August,  1869,  was  executed,  by  which  the 
plaintiff  assigned  his  share  to  Lloyd  for  the  considerations  above 
stated,  and  Lloyd  covenanted  with  plaintiff,  his  executors  and 
administrators,  that  he,  Lloyd,  his  executors,  administrators,  and 
assigns,  '*  would  at  all  times  thereafter  effectually  keep  indem- 
nified the  plaintiff*,  his  heirs,  executors,  and  administrators,  and 
his  and  their  estate  and  effects,  from  and  against  all  the  debts 
and  sums  of  money  due  and  owing  in  respect  of  the  co-partner- 
ship, and  all  the  obligations,  contracts,  and  engagements  and 
agreements  of  the  co-partnership  then  unperformed  by  the 
parties  to  the  now  stating  indenture,  or  to  which  they  were 
liable  as  co-partners  as  aforesaid,  unto  or  with  any  person  or 
persons  whomsoever  on  account  of  the  co-partnership,  and  from 
(52]  *all  claims,  costs,  charges,  damages,  and  expenses  in  respect 
thereof  or  arising  therefrom,  except  only  such  debts,  obligations, 
contracts,  engagements,  or  agreements  as  might  have  been  con- 
tracted or  incurred  on  account  of  the  co-partnership  by  the 
plaintiff,  but  which  had  not  been  entered  in  the  books  thereof, 
all  which,  if  any,  were  to  be  mid,  met,  and  discharged  as  if  the 
now  stating  indenture  had  not  been  made  (but  no  such  debts, 
obligations,  contracts,  engagements,  or  agreements  had  been 
contracted  by  the  plaintift") ;  and  in  consideration  of  the  pre- 
mises the  plaintiff  and  the  defendants  Lloyd  and  Chatteris 
entered  into  such  mutual  general  release  as  therein  mentioned 
o!i  account  of  the  co-partnership  so  thereby  dissolved,  or  of  any 
covenant  or  provision  contained  in  the  thereinbefore  mentioned 
agreement  or  articles  of  partnership,  or  either  of  them,  or  any 
other  mortgage  or  thing  whatsoever  in  any  manner  relating  to 
the  same  .  .  .  .  •  except  in  respect  of  and  without  prejudice  to 
the  covenants  and  agreements  in  the  now  stating  indenture  con- 
tained expressly  or  by  implication.  Messrs.  Harvey  had  notice 
of  this  deed.  .Lloyd  and  Chatteris  continued  from  this  time  to 
carry  on  the  partnership  business  until  the  arrangement  with 
their  creditors  in  August^  1871,  hereinafter  stated ;  and  the  in- 
terest due  upon  the  bond  debt  was  from  time  to  time  paid  to 
Messrs.  Harvey,  the  obligees,  up  to  October,  1870.  In  Mav, 
1870,  Wilson  applied  to  Lloyd  requiring  him  to  pay  or  to  suUi- 
ciently  indemnify  him  (Wilson)  against  all  principal  and  interest 
due  and  payable  under  the  bonds,  and  also  to  payor  indemnify 
him  against  all  other  partnership  debts  and  obligations.  Lloyd 
replied  by  his  solicitors  that  he  never  undertook  to  pay  the  bond 
debts  and  other  liabilities  of  the  partnership  at  any  definite  time, 
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or  to  provide  any  specific  indemnity  against  them  other  than 
the  covenant  contained  in  the  deed  of  dissolution,  which  plaint- 
iff agreed  to  accept. 

On  the  25th  of  June,  1870,  phaintiff  filed  his  bill  against  Lloyd 
and  Chatteris  and  Messrs.  Harvey,  alleging  that,  liaving  regard 
to  the  arrangement  made  between  plaintiff  and  Lloyd,  Lloyd 
was  in  the  position  of  principal,  and  plaintiff  in  the  position 
merely  of  surety  for  the  payment  and  performance  of  the  bond 
debts  and  other  debts  and  obligations ;  and  that  it  was  most  un- 
just that  plaintiff  should  "  any  longer  have  such  a  cloud  as  the 
aforesaid  *debt3  and  liabilities  hanging  over  him."  The  [63 
bill  also  charged  that,  npon  the  true  construction  of  the  cove- 
nant entered  into  by  Llo\'d  and  contained  in  the  deed  of 
dissolution,  it  was  his  duty  to  relieve  plaintiff  from  all  liability 
upon  the  bonds  and  other  partnership  debts,  either  by  forth- 
with paying  them  off,  or  by  givinof  plaintiff  an  indemnity  against 
all  the  partnership  debts  and  obligations ;  and  also  that  the 
Harveys,  who  had  full  notice  of  the  dissolution  of  partnership 
and  the  covenant  entered  into  by  Lloyd,  were  bound  either  to 
enforce  payment  by  Lloyd  and  Chatteris  of  the  bond  debts,  or 
to  release  plaintiff  from  all  liability  in  respect  thereof.  The 
bill  prayed  specific  performances  of  the  covenant  by  Lloyd  con- 
tained in  the  deed  of  dissolution,  and  payment  to  the  obligees 
(the  Harveys)  of  principal  and  interest  due  upon  the  bonds,  and 
specific  performance  of  all  other  partnership  contracts,  &c. ; 
the  appointment  of  a  receiver,  and  partnership  accounts. 

Subsequently  to  the  filing  of  the  original  bill,  and  before  the 
suit  came  on  for  hearing,  Lloyd  and  Chatteris,  being  unable  to 
pay  their  debts,  filed  on  the  1st  of  August,  1871,  a  petition  in 
the  Manchester  County  Court  under  sects.  125,  126  of  the 
Bankruptcy  Act,  1869,  for  liquidation  by  arrangement  with 
their  creditors.  The  defendants  the  Harveys  proved  under 
such  liquidation  for  £19,335  165.  llrf.,  being  the  amount  of 
principal  and  interest  then  due  or  claimed  by  them  under  Ihe 
bonds  of  August,  1859,  and  April,  1866.  Meetings  of  the 
creditors,  at  which  Messrs.  Harvey  were  present,  were  held  in 
the  manner  prescribed  by  the  Bankruptcy  Act,  1869,  and  the 
rules  and  orders  in  pursuance  thereof,  and  it  was  resolved  that 
a  composition  of  155.  3d.  in  the  pound  be  accepted  in  satisfac- 
tion of  the  debts  due  to  the  creditors  from  Lloyd  and  Chatteris, 
payable  by  six  equal  installments  extending  over  twenty-four 
months.  These  resolutions  were  confirmed  at  a  further  general 
meeting  of  the  creditors  held  on  the  12th  of  September,  1871, 
by  the  statutory  majority  of  the  creditors  then  assembled,  iii- 
elnding  Messrs.  Harvey,  and  the  resolutions  were  duly  regis- 
tered in  accordance  with.the  provisions  of  the  Bankruptcy  Act, 


646  EQUITY  CASES.  [L.  R. 

1873  ]  Wilson  v.  Lloyd.  V.C.B. 

1869/  They  contained  no  reservation  of  rights  against  sureties, 
but  they  authorized  the  preparation  of  a  deed  with  proper 
clauses  to  give  eftect  to  the  resolutions.  A  deed  dated  the 
12th  of  September,  1871,  to  which  Messrs.  Harvey,  described 
as  the  trustees,  were  parties  for  the  purpose  of  carrying  out 
(it]  *these  resolutions,  were  prepared  and  executed  by  the 
creditors,  by  which  (cl.  8),  in  consideration  of  the  composition 
of  155.  Sd.  in  the  pound,  and  subject  to  the  provisions  therein- 
after contained,  the  creditors  released  the  debtors  (Lloyd  ami 
Chatteris)  "from  all  the  debts,  claims,  and  sums  of  money  now 
owing  to  the  creditors  respectively,  and  also  from  all  actions, 
claims,  and  demands  in  respect  thereof :  but  the  said  creditors 
do  hereby  respectively  reserve  to  themselves  (as  in  bankruptcy) 
their  respective  rights  and  remedies  against  any  surety  or 
sureties,  or  person  or  persons,  other  than  the  said  debtors 
liable  in  respect  of  the  said  debts  or  sums  of  money  hereby 
released.'* 

In  the  event  of  the  debtors  making  default  in  payment  of 
any  of  the  installments, -or  in  case  the  committee  of  inspection 
should  consider  that  the  business  was  not  being  carried  on 
satisfactorily,  power  was  given  to  them  to  enter  upon  the  busi- 
ness premises  and  seize  any  property  for  the  time  being  be- 
longing to  the  debtors  therein  (subject  to  the  rights  of  the 
trustees  upon  the  partnership  premises  under  their  agreement), 
and  also  to  collect  the  debts  and  assets,  and  on  behalf  of  the 
debtors  to  execute  an  assignment  vesting  the  property  of  the 
debtors  in  Halliday,  the  trustee.  Upon  the  execution  of  such 
assignment  it  was  provided  that  the  creditors  should  take  the 
same  in  full  discharge  of  every  debt  due  from  and  claim  upon 
the  debtors  antecedent  to  the  2d  of  August,  1871,  except  every 
claim  of  the  trustees,  Messrs.  Harvey,  in  respect  of  an  agree- 
ment of  the  1st  of  December,  1867,  and  that  the  composition 
deed  should  be  as  full  and  efiectual  a  release  and  discharge  to 
thf  debtors  as  an  unconditional  order  of  discharge  under  an 
adjudication  of  bankruptcy.  The  deed  (cl.  13)  also  contained 
a  covenant  by  the  trustees,  Messrs.  Harvey,  to  postpone  the 
payment  to  them  by  the  debtors  of  one-half  of  each  of  the  in- 
stallments of  the  composition  on  their  bond  debt  of  £19,335 
16s.  lid.  until  the  expiration  of  twenty-four  months  from  the 
12th  of  September,  1871,  or  until  the  committee  of  inspection 
should  exercise  the  powers  given  to  them  of  entering  upon  and 
winding  up  the  business. 

'The  plaintiff,  who  took  no  part  whatever  in  the  matter  of  the 
liquidation  or  of  the  resolutions,  and  without  whose  privity  or 
concurrence  the  composition  deed  was  executed  by  the  defend- 
65]  ants,  *charged  by  his  further  rQ-amended  bill,  filed  the 
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9th  of  February,  1872,  that  under  the  circumstances  he  was 
absolutely  released  and  discharged  from  all  liability  in  respect 
of  the  bonds  of  August,  1859,  and  April,  1866,  and  from  all 
principal  moneys  and  interest.  The  further  re-amended  bill 
prayed  a  declaration  to  this  effect,  or,  alternatively,  that  the 
defendant  Lloyd  might  be  decreed  to  perform  his  covenant 
with  the  plaintiff  (entered  into  upon  the  dissolution  of  the 
partnership  between  them),  and,  pursuant  thereto,  to  pay  to 
defendants  Messrs.  Harvey  (the  existing  obligees  of  the  bonds) 
the  principal  and  interest  remair^ing  due  upon  the  bonds,  and 
also  to  perform  all  the  other  partnership  engagements  referred 
to  in  such  covenant,  or  to  cause  plaintiff  to  be  enectually  released 
from  all  such  bond  and  other  ,debts,  contracts,  engagements, 
and  agreements. 

Mr.  Kay^  Q.C.,  and  Mr.  Locock  Webb^  for  the  plaintiff:  First : 
By  the  retirement  of  the  plaintiff  frona  the  firm  in  1869  with  a 
covenant  of  indemnity  by  Lloyd,  the  continuing  partner,  his 
liability  upon  the  bond  debts  was  changed  from  that  of  princi- 
pal to  surety ;  and  the  effect  of  the  arrangement  of  August, 
1871,  by  which  (made  without  consent  of  or  communication 
with  plaintiff)  Messrs.  Harvey,  who  were  aware  that  the  plaint- 
iff had  retired  from  the  firm,  entered  into  a  new  contract  with 
Lloyd  &  Chatteris,  and  gave  time  for  payment  of  the  reduced 
amount  of  debt,  was  to  discharge  the  plaintiff,  the  surety,  from 
all  liability  in  respect  of  the  bond  debts ;  Oakeley  v.  Pasheller  (*) ; 
JEoans  v.  Jbrummond  (*) ;  Hart  v.  Alexander  (*). 

Secondly:*  A  new  partnership  having  been  formed  which 
took  over  all  the  assets  of  the  old  partnership,  with  an  under- 
taking to  discharge  all  the  debts  of  that  firm,  the  obligees,  who 
have  dealt  with  the  new  firm  as  their  debtors,  and  accepted 
their  liability  by  having  proved  under  and  been  parties  to  the 
composition  deed  made  in  1871,  have  lost  their  right  to  sue  the 
plaintiff,  who  represents  the  old  firm,  and  a  complete  novation 
lias  been  effected :  Fleming's  Case  (<) ;  In  re  Times  Life  Assurance 
Company  (^).  . 

♦Thirdly :  It  will  be  contended  that  by  clause  3  of  the  [6j6 
composition  deed  the  obligors  have  expressly  reserved  their 
rights  against  the  plaintiff  (as  surety)  in  respect  of  the  debts 
thereby  released^  but  this  reservation  is  inoperative,  as  after  an 
actual  release  has  been  given  to  the  principal  debtor  the  surety 
will  be  discharged,  and  no  right  can  be  reserved  against  him  : 
Webb  V.  Hewitt  (^) ;  Oakeley  v.  Pasheller  (*) ;  and  any  attempted 
reservation  of  rights  by  the  subsequent  deed  cannot  operate  tc 
avoid  the  effect  of  the  prior  resolutions. 

O  4  CI.  &  P., 207.  •  O  Law  Rep.,  6  Ch.,  893. 

O  4  Esp.,  89.  (*)  Uw  Rep.,  5  Cb.,  381. 

O  7  Car.  &  P.,  740.  (•)  3  K.  &  J.,  43a 
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Fourthly  :  As  against  Lloyd  these  bonds  are  clearly  included 
in  the  covenant  of  indemnity  contained  in  the  deed  of  August, 
1869;  and  although  he  has  not  been  actually  sued,  the  plaiutiif, 
nt  any  time  after  the  debt  becomes  due,  may  file  a  bill  to  compel 
the  principal  debtor  to  discharge  the  debt  and  perform  his 
covenant  to  save  him  harmless:  Wooldridge  v,  NorrisQ);  *Mt 
being  unreasonable  that  a  man  should  always  have  such  a  cloud 
hang  over  him  "  :  BaneUiugh  v.  Haj/es  (*). 

Mr.  Fischer^  Q.C.,  and  Mr.  Hcmviing,  for  the  defendants 
Lloyd  and  Chatteris:  The  plaintiff's  bill  is  wrong  in  point  of 
form,  and  demurrable,  as  it  prays  alternative  relief  against  us 
upon  inconsistent  allegations,  and  we  have  claimed  the  benefit 
of  the  objection  by  our  answer  in  the  same  way  as  if  we  had 
demurred.  The  bill  alleges,  and  we  do  not  dispute,  that  the 
plaintiff  is  absolutely  released  and  discharged  from  all  liability 
in  respect  of  the  bond  debts ;  and  the  fact  that  the  other  de- 
fendants allege,  or  do  not  admit,  that  plaintiff  is  so  discharged 
doeS  not  entitle  him  to  fall  back  against  us  for  alternative  relief 
in  the  shape  of  payment  and  indemnity :  Clark  v.  Lord  liicers  (') ; 
While  V.  ^male  (*).  But  in  any  case  the  plaintiff  is  not  entitled 
under  the  covenant  of  indemnity  to  cal!  upon  the  covenantors 
to  make  a  precautionarv  payment  by  way  of  preventing  -the 
risk  of  his  being  eventually  damnified  :  Anirobiis  v.  Davidson  (*). 
The  rights  and  liability  of  the  parties  with  respect  to  the  bonds 
67]  are  regulated  by  the  deed  of  August,  1860,  by  which  *LIoyd 
was  not  liable  to  pay  or  indemnify  within  any  specified  time; 
and  plaintiff,  whose  bill  seeks  immediate  payment  6r  interanity, 
is  not  entitled  to  this  variation  of  the  agreement,  or  to  ask  the 
court  to  put  him  in  a  better  position  than  the  covenant  leftbim: 
Johnson  v.  Mills  (•) ;  Flight  v.  Cook  C).  Against  the  defendant 
Chatteris  no  relief  is  prayed ;  and  as  he  was  not  a  party  to  the 
agreement  between  Lloyd  and  Wilson  the  bill  must  be  dismissed 
as  against  him  with  costs.  ^ 

Mr.  Liiile^  Q.C.,  and  Mr.  Oswald^  for  the  defendants,  Harvey, 
Tysoe  &  Harvey :  We  admit  that  after  the  dissolution  of  part- 
nership in  1869,  the  plaintiff,  with  respect  to  Lloyd,  stood  in 
the  position  of  surety  only,  but  his  position  of  principal  debtor 
to  us  remained  unaltered.  It  is  not  sufficient  for  the  plaintiff 
to  allege  that  we  liad  notice  of  the  transactions  between  him- 
self and  Wilson.  Before  he  can  be  discharged  from  his  liability 
to  us  he  mast  show  that  we  assented  to,  as  well  as  knew  of,  the 
change  of  position ;  and  it  has  been  held  that  a  creditor  who 
treats  the  new  firm,  or  continuing  partners,  as  his  debtors,  does 

0)  Law  Rep.,  6  Eq.,  410.  (*)  3  Mer.,  569. 

(•)  1  Vern.,  189.  (•)  1  Vea.  Sen.,  283. 

(*)  Law  Rep..  6  Eq.,  91.  O  2  Ibid.,  620. 
(•)  22  Beav.,  72. 
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not  necessarily  abandon  his  rights  against  the  old  firm  or  the 
retired  partner,  either  at  law  or  in  equity,  particularly  in  a  case 
in  which  there  is  not  only  no  evidence  of  any  intention  to  aban- 
don such  claim  and  to  adopt  the  individual  responsibility  of  the 
continuing  partner,  but  there  is  a  total  absence  of  any  objector 
consideration  for  so  doing :  Winter  v.  Innes  (*) ;  Heath  v.  Perci- 
vol  (*j ;  Lodge  v.  Dicas  (*) ;  Thompson  v.  Fercival  {*) ;  JJart  v. 
Alexander  (*) ;  Bedford  v.  Deakin  (") ;  Harris  v.  Fanoell  (').  The 
plaintiif  relies  upon  Oakeley  v.  Pasheller  (®),  but  there  is  a  clear 
distinction,  as  that  was  not  the  case  of  a  bill  by  one  of  two 
joint  and  several  debtors  claiming  indemnity  against  the  debt, 
but  of  administratioii  of  the  assets  of  a  deceased  partner,  where, 
"if  the  creditor  lies  by  and  allows  that  estate  to  be  ad- 
ministered as  if  he  had  no  claim  upon  it,  and  if  he  continues  to 
deal  with  the  surviving  partners  as  if  they  and  they  alone 
♦were  his  debtors,  in  that  case  a  Court  of  Equity  will  not  [BS 
assist  the  creditor  in  an  attempt  to  resort  to  the  assets  of  the 
deceased,  and  will  hold  those  assets  to  have  been  discharged. 
Oakeley  v.  Pasheller  (*)  and  Brown  v.  Gordon  (•)  may  be  referred 
to  as  illustrating  this  doctrine:'*  Lindley  on  Partnership  (*°). 
And,  again,  the  authority  of  Oakeley  v.  Pasheller  is  not  to  be  ex- 
tended so  far  as  to  discharge  from  liability  the  partner  who 
retires  with  an  indemnity,  by  reason  of  acts  by  the  continuing 
partners  within  the  scope  of  the  original  contract,  and  not 
amounting  to  a  variation  of  it :  Oakford  v.  European  and  Ame^ 
rican  Steam  Shipping  Company  (").  It  is  not  sufficient  for  the 
plaintiff,  who  seeks  exoneration  from  his  liability  to  us  as  obli- 
gee upon  the  bonds,  to  show  that  we  have  proved  against  the 
estate  of  some  other  person  in  respect  of  that  bond.  He  must 
show  some  agreement  on  which  he  could  plead  accord  and  satis- 
faction in  an  action  by  us  against  him  on  the  bond.  But  in 
this  case  there  has  been  no  satisfaction  or  extinguishment  of 
the  debt  due  upon  the  original  bond.  The  composition  deed 
under  which  additional  security  is  taken,  and  the.compounding 
debtors  are  released,  does  not  affect  the  original  liability  of 
plaintiff  upon  the  bonds.  A  release  contained  in  a  composition 
deed  did  not,  under  the  Bankruptcy  Act,  1861  (24  k  25  Vict.  c. 
134),  extend  to  co-debtors ;  Andrew  v.  Macklin  (*') ;  and  it  is  sub- 
mitted that  the  liability  of  plaintiff  would  also,  under  the  act 
of  1869,  remain  unaffected  even  if  the  composition  deed  had  not 
contained,  as  it  does,  a  reservation  of  all  rights  against  sureties  : 

O  4  Mj.  &  Cr.,  101.  O  15  Beav..  81. 

O  1  P.  WmB..  682.  (■)  4  CI.  &  P.,  207. 

(■)  3  B.  &  A.,  611.  (•)  16  Beav.,  802. 

(*)  5  B.  &  Ad.,  925.  (")  8d  Ed.,  p.  462. 

(•)  2  M.  &  W.,  484.  (")  1  H.  &  M. ,  182. 
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Robson  on  Bankruptcy  (*).  The  question  of  novation  baa  been 
raised  at  the  bar,  and  cases  of  assurance  companies  have  been 
cited  which  have  nothing  to  do  with  the  old  doctrine  of  the 
civil  law  as  laid  down  in  Institutes,  lib.  iii.  tit.  xxix. ;  Sandars' 
Justinian  (*):  "That  novation  shall  only  take  place  when  the 
contracting  parties  have  expressly  declared  that  their  object  in 
making  the  new  contract  is  to  extinguish  the  old  one;  other- 
wise the  former  obligation  will  remain  binding  while  the  second 
is  added  to  it,  so  that  each  contract  will  give  rise  to  an  oblicra- 
^9]  tio"  sti'l  i"  force."  The  intention  *to  "  novate  "  raust*be 
clearly  established.  Mere  inference  is  not  sufficient,  and  in 
this  case  no  such  intention  has  been,  nor  could  be,  shown,  as  it 
is  not  conceivable  that  we  should  intend  to  give  up  the  security 
of  Wilson,  who  was  perfectly  solvent,  for  the  sake  of  gettino- 
what  we  could  out  of  an  insolvent  estate.  As  against  Alessrs! 
Harvey,  the  bill  is  therefore  entirely  misconceived,  ancl  should 
be  dismissed  with  costs. 

Mr.  Kay^  in  reply. 

Sir  James  Bacon,  V.C.  :  The  plaintiff  is  the  co-obligor  iu  a 
joint  and  several  bond  to  the  defendants  Messrs.  Harvey,  Tysoe, 
&  Harvey,  and  there  can  be  no  doub^t  as  to  the  legal  right  of 
the  obligees  to  sue  each  and  either,  or  both,  of  the  oblio-ors,  as 
they  may  think  fit,  upon  that  bond.  The  rights  of  the  oblicrees 
can  only  be  altered  or  qualified  by  acts  of  the  obligees  tlieni- 
selves,  and  the  single  question  upon  the  record  is  whether  the 
acts  and  conduct  of  the  obligees  have  released  the  plaintiff  from 
his  original  obligation  ?  It  would  be  against  every  principle  of 
law  and  of  common  sense  and  justice  that  it  should  be  in  tho 
power  of  the  obligors  to  limit  in  any  degree  the  Tights  of  the 
obligees ;  but  it  is  perfectly  competent  to  the  obligees  so  to  deal 
with  the  rights  which  they  have  acquired  under  the  bond  as  to 
vary  the  obligation  and  liability  of  the  obligors,  and,  as  I  have 
already  said,  the  important,  I  might  almost  say  the  only,  ques- 
tion is,  whether  that  has  taken  place  in  this  case.  The  bill,  as 
originally  file3,  was  for  specific  performance  of  an  agreement 
contained  in  a  deed  made  in  August,  .1869 ;  and  was  a  bill 
against  Lloyd,  who  by  that  deed  had  covenanted  to  pay  all  the 
debts,  including  the  bond  debts  in  question,  and  to  indemnify 
the  plaintiff,  and  against  Chatteris,  who  had  an  interest  as  part- 
ner in  that  property  which  the  plaintiff*  Wilson  had  surrendered 
upon  retiring  from  the  partnership,  and  which  was,  without 
being  expressed,  obviously  among  the  means  which  Lloyd 
would  have  of  satisfying  his  covenant  with  Wilson.  Chatteris 
was  let  into  possession  as  a  partner,  and  therefore,  in  my  opin- 
ion, he  was  properly  a  party  to  the  original  bill.     The  oblicrees 
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in  the  bond  were  made  parties  to  that  bill,  bat  they  did  not 
demur  to  it.  Why  they  were  made  parties  does  not  dis- 
tinctly appear,  but  they  were  made  parties,  and  not  only  did  not 
♦demur,  but  in  their  answer  (par.  14)  —  and  this,  in  my  [70 
opinion,  has  a  direct  bearing  on  the  questions  to  be  considered  — 
they  say,  answering  no  doubt  an  interrogator}',  and  answering 
the  bill,  in  which  the  deed  of  1869  with  all  its  provisions  was 
distinctly  stated,  "  We  have  heard,  and  therefore  we  admit,  that 
we  have  had  notice  of  the  indenture  of  dissolution  of  partner- 
ship of  August,  1869,  in  the  bill  mentioned,  and  that  the  de- 
fendant Llovd  has,  as  between  himself  and  the  plaintiff,  taken 
upon  himself  the  sole  liability  under  the  said  bond,  but  we  sub- 
mit that  that  fact  does  not  affect  our  rights  and  remedies  against 
the  plaintiff,'*  From  the  period,  therefore,  of  filing  that  answer 
it  is  not  too  much  to  say  that  Messrs.  Harvey  were  fixed  with, 
and  have  confessed  that  they  had,  full  knowledge  of  all  the  pro- 
visions of  the  deed ;  not  that  they  were  bound  by  it,  but  that 
they  had  full  notice  of  it,  and  therefore  knew  that  the  joint  pro- 
perty of  the  partners  had  been  sold  and  surrendered  for  a  price 
to  the  new  firm  consisting  of  Lloyd  and  Chatteris,  and  that  one 
of  the  terms  of  the  sale  was  that  Wilson  shojlld  be  indemnified 
by  Lloyd,  not  by  Chatteris,  against  all  the  existing  debts,  of 
which  Harveys'  was  one.  Before  any  further  important  step 
was  taken  in  the  suit,  Lloyd  and  Chatteris  failed  in  trade  and 
called  a  meeting  of  their  creditors  under  sects.  125  and  126  of 
the  Bankruptcy  Act,  1869.  Meetings  were  held,  at  which 
Messrs.  Harvey  took  an  active  part.  They  had  a  direct  interest 
as  creditors  for  a  sum  exceeding  jB19,000  (which  I  assume  ap- 
peared in  that,  statement  of  debts  which,  under  the  provisions 
of  the  act,  a  debtor  seeking  to  make  a  composition  with  his 
creditors  must  file  and  lay  before  them  at  the  first  meeting); 
and  that  they  were  there  in  the  character  of  creditors  is  abun- 
dantly clear  upon  the  evidence.  Then  what  took  place  was, 
that  the  Harveys  agreed  to  the  terms  of  the  resolution  after 
they  had  stated  in  their  answer  that  their  right  against  the 
plaintiff  was  not  to  be  affected  by  the  deed  of  1869.  They 
agreed  to  accept  the  composition  payable  in  the  terms  there 
mentioned,  and  they  agreed  further  to  postpone  thehalf  of  that 
which  they  would  be  entitled  to  until  the  period  mentioned  in 
the  resolution.  The  question  is,  therefore,  whether,  in  couse- 
qnenee  of  what  they  so  did,  the  plaintiff  is  released  from  his 
obligation.  Now,  as  I  read  it,  Oakeley  v.  PaahelUr  (*)  is  conclu- 
sive upon  this  case. 

♦The  plaintiff  there  insisted  that  he  was  entitled  to  be  [71- 
discharged  from  his  original  obligation  because  of  the  mannet 
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being  a  surety  to  secure  payment  of  the  debt,  and  does  so 
without  consent  of  or  communication  with  the  surety,  he  dis- 
charges the  surety  from  liability,  as  he  thereby  places  him  in  a 
new  situation,  and  exposes  him  to  risk  and  contingency  to  which 
he  would  not  otherwise  be  liable."     Therefore  Lord  Lyndhurst 
adopts  in  his  judgment,  as  the  master  of  the  rolls  had  adopted 
in   his  judgment,  the  fact  that  as  between  the  two  original 
debtors  one  became  principal  and  the  other  surety  under  the 
deed  of  August,  1869;  and  the  principle  there  laid  down  by  the 
highest  authority  seems  to  be  directly  applicable  to  this  case  to 
its  minutest  facts.  With  knowledge  that,  as  between  themselves, 
Wilson  and  Lloyd  had  been  constituted  principal  and  surety, 
and  with  knowledge  of  the  covenant  of  indemnity  contained  in 
the  deed,  these  creditors  attend  the  meeting  and  enter  into  a 
bargain,  not  with  Lloyd  and  Chatteris  ajone,  but  with  the  other 
creditors  who  are  parties  to  the  composition,  that  that  new 
debt — as  I  may  very  properly  call  it — the  payment  of  which  the 
two  debtors,  Lloyd  and  Chatteris,  take  upon  themselves,  shall 
be  liquidated  and  satisfied  by  means  of  the  composition  then 
agreed  to.     The  resolutions  are  clear  and  distinct  beyond  the 
possibility  of  a  doubt,  and  contain  no  reservation  of  any  rights, 
tliough  there  is  a  reservation  in  the  deed.    But  even  if  I  were 
to  give  more  effect  to 'that  reservation  than  I  feel  inclined  to 
do,  it  would  be  still  to  be  observed  that  the  resolutions  were 
binding  before  the  deed  was  executed.     They  were  capable,  no^ 
doubt,  under  the  statute,  of  any  reasonable  modification  ;  but 
the  modification  must  be  agreed  to  at  the  meeting  of  the  credi- 
tors, and  it  must  not  depart  from  the  origipal  stipulation,  or  it 
mast  not  depart  from  it  to  the  prejudice  of  any  one.     In  the 
deed  there  is  a  reservation,  and  so  in  OakeUy  v.  Pasheller  (*) 
*there  was  a  very  plain  reservation  in  the  year  1823  of  the  [73 
rights  then  existing.     But  there  the  surety  had  been  released 
by  the  arrangements  of  1817,  and  here  he  had  been  released  b^ 
the  resolutions.     Now,  what  was  the  situation  of  the  parties 
after  those  resolutions  were  come  to?    It  would  be  in  vain  to 
pursue. the  suit  for  specific  performance  against  men  who  were 
released  from  their  defit,  as  they  were  bv  the  statute.     It  would 
be  impossible  for  the  plaintiff  to  sue  either  Lloyd  or  Chatteris; 
he  could  not  sue  Chatteris  at  law,  unquestionably ;  he  could  take 
no  steps;  and  if  he  had  sued  for  the  non-performance  of  the 
covenant,  or  to  get  specific  performance  of  it  (which  would  be 
impossible  for  the  reason  I  have  given),  the  answer  would  be, 
"As  far  as  I  am  concerned,  you  are  indemnified  ;  I  have  paid 
by  contract  with  the  creditor;  I  have  satisfied  him;  he  has  no 
demand  against  me ;  it  is  impossible  for  him  to  recover  anything 
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against  rae."  That  is  the  view  which  Lloyd  and  Chatteris  also 
took.  They  say  that  they  are  acquitted  and  discharged,  as  in 
my  opinion  they  are  wholly  acquitted  and  discharged. 

Then  what  is  the  situation  of  the  plaintitf  ?  By  the  act  of 
Messrs.  Harvev  and  the  others,  with  the  full  knowledge  of  his 
situation,  not  bound  in  the  slightest  degree,  but  competent  to 
any  extent,  they  thought  fit  to  enter  into  a  new  engagement  — 
new  in  its  substance  and  effect,  and  new  in  its  nature  —  which 
provides  for  the  payment  of  less  than  the  whole  of  that  debt, 
and  gives  time  -for  the  payment  of  that  diminished  amount. 
Can  that  be  done  to  the  prejudice  of  the  plaintiff  with  this  know- 
ledge? I  apprehend  not.  The  Harveys  themselves  make  it 
impossible  that  the  plaintiff  should  have  any  rights  against 
Lloyd.  They  have  made  a  new  and  distinct  contract,  by  which 
the  debt  (for  the  debt  was  one  though  the  remedies  were  several) 
was  changed  from  a  debt  which  was  due  from  A  and  B  jointly 
and  severally,  to  a  new  debt  from  B  and  C  —  new  in  amount, 
new  in  the  nature  of  its  constitution,  new  as  to  the  remedy  for 
recovering  it.  If  OakeUy  v.  PashclUr  (*)  is  right,  as  I  have  no 
reason  to  doubt,  it  entirely  covers  this  case.  Time  has  been 
given,  and  the  attempt  to  reserve  the  right  against  sureties  came 
too  late,  and  fails  for  the  reasons  which  I'^have  pointed  out- 
Time  has  been  given,  and  by  that  arratigement  the  plaintiff  is 
74]  *deprived  of  the  rights  which  he  would  have  had.  llis 
pending  suit,  to  which  the  Harveys  were  parties  and  had  not 
demurred,  is  almost  put  an  end  to  —  made  fruitless;  and  any 
right  that  he  might  have  had  to  relief  became  ineffectual.  The 
very  means  which  Lloyd  and  Chatteris  had  of  paying  the  debt 
have  been  vested  in  a  trustee  under  the  bankruptcy,  and  ab- 
sorbed for  the  purpose  of  satisfying  this  composition.  "Without, 
therefore,  going  into  any  of  the  other  cases,  Oakeky  v.  Pctsh- 
eller  Q)  decides  the  whole  of  this  case.  But  that  is  not  all  that 
has  been  argued,  and  I  think  argued  with  a  force  which  has  not 
been  answered  —  viz.,  that,  by  the  application,  not  of  any  new 
law,  but  of  a  very  old  law,  it  is  shown  that  by  the  barg<aiu  which 
was  then  made  by  the  creditor  (the  obligee)  with  one  person 
who  was  the  obligor,  and  with  another  wno  was  under  no  lia- 
bility whatever,  a  novation  (if  I  am  obliged  to  use  that  word) 
has  been  completely  effectea.  The  institutes  —  the  oldest  law 
upon  the  subject  —  have  been  referred  to,  and  they  say  that  two 
things  must  concur  :  there  must  be  the  animus  nooanaij  and  the 
substitution  of  some  other  thing  for  that  original  obligation  out 
of  which  the  debt  arose,  I  find  both  these  ingredients  here 
most  distinctly.  I  find  the  animus  novandi  proved  beyond  all 
possibility  of  question ;  although  that  is  a  thing  which  is  not  to 
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be  proved  as  a  fact,  but  is  an  inference  from  the  facts  which  arc 
proved ;  and  I  find  the  fact  to  be  that,  when  the  joint  and  seve- 
ral debtor,  Lloyd,  failed  in  his  business,  and  called  his  creditors 
together,  and  asked  them  to  consider  how  he  could  best  satisfy 
their  demands,  they  agreed  that  they  would  take  the  new  secu- 
rity —  these  bills  of  exchange,  and  the  security  afterwards  of  the 
deed  —  instead  of,  and  in  substitution  for,  the  debt  which  was 
then  due  to  them.  The  cases  referred  to.  In  re  Times  Life  Assu- 
rance Companf/  (*),  and  Fleming's  Case  (*),  contain  a  principle 
not  in  the  slightest  degree  new,  but  perfectly  just,  and  recon- 
cilable with  all  the  cases  that  have  been  referred  to,  and  which 
is  applicable  distinctly  to  the  facts  of  the  case.  Messrs.  Harvey 
had  no  right  or  remedy  against  Chatteris,  but  by  Chatteris'  con- 
tract. Thev  accept  Chatteris'  liability  as  a  security  for  their 
debt ;  they  nave'that  inducement ;  that  is  the  consideration  upon 
which  they  agree  to  become  parties  to  that  *deed  of  com-  [75 
position.  That  deed  of  composition,  containing  as  it  did  an 
agreement  to  take  less  than  the  whole  amount  of  the  debt  which 
was  due  to  them,  providing  that  a  less  amount  should  be  secured 
in  a  certain  form,  and  giving  time  for  the  payment  of  the  new 
debt,  made  a  totally  new  contract  between  the  parties,  changed 
their  situation,  their  rights  and  interests  entirely,  and  the  case 
therefore  falls,  as  I  think,  not  only  within  the  cases  on  the  sub- 
ject of  novation,  but  most  clearly  and  distictly  within  Oakeley  v. 
Fasheller  ('),  because  it  was  a  giving  time,  which  seems  to 
have  been  the  main  ground  on  >Yhich  that  decision  was  rested, 
though  it  rests  on  higher  principles  than  the  merely  giving  time. 
The  substance  of  it  is,  that  the  rights  and  interests  of  the 
party  who  claims  to  have  been  released  have  been  in  effect 
greatly  prejudiced  and  injured  by  what  was  then  done  by  the 
creditor;  and  after  such  knowledge  as  the  defendants  Harvey 
say  that  they  possessed,  and  their  active  participation  in  the 
composition  proceedings,  to  say  that  they  still  retain  their 
rights  against  the  plaintiff,  would  in  my  opinion  be  directly 
contrary  to  the  law  as  I  find  it,  and,  as  I  am  convinced,  con- 
trary to  the  justice  of  the  case.  The  plaintiff  is  entitled,  there- 
fore, to  a  declaration,  as  prayed  by  his  bill,  that  he  is  absolutely 
discharged  from  all  liability  in  respect  of  the  said  bonds  of 
August,  1859,  and  April,  1866,  and  from  all  principal  mone\'s 
and  interest  due  and  owing  thereunder.  With  regard  to  the 
suggestion  that  inconsistent  reliefs  are  asked,  they  are  incon- 
sistent only,  as  an  alternative  is  always  inconsistent,  with  the 
thing  first  asked ;  1)ut  they  both  come  from  the  same  source, 
are  directed  to  the  same  subject,  and  apply  themselves  to  the 
same  parties;  and  although  if  the  bill  were  dismissed  as  to  the 
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first  paragraph,  there  might  be  some  title  to  relief  on  the  second, 
yet  they  are  not  so  inconsistent  as  to  shift  the  ptaintift'^s 
rights,  or  to  destroy  them  entirely. 

As  to  the  costs  of  this  suit,  the  plaintiff's  costs  must  be  paid 
by  Messrs.  Harvey.  They  might  have  demurred  to  the  bill,  but 
did  not  choose  to  do  so.  They  have  tried  to  defend  their  case 
upon  the  further  reamended  bill,  and  having,  for  the  reasons  I 
have  stated,  failed,  they  must  pay  the  costs  of  this  suit.  I  can 
give  no  costs  to  Chatteris  or  to  Lloyd,  because,  although  no 
76]  direct  relief  is  *asked  against  Chatteris,  he  is  rightly  a 
party  to  the  first  bill,  and  he  did  not  demur  or  make  any  objec- 
tion that  I  know  of.  On  the  second  bill  he  was,  I  think,  so 
interested  that  the  plaintiff  had  a  right  to  bring  him  here  as  a 
party,  and  I  do  not  think  he  is  under  any  obligation  to  pay  any 
costs  in  respect  of  having  brought  him  hore.  As  to  those  costs, 
therefore,  I  make  no  order,  but  I  must  order  Messrs.  Harvey 
to  pay  plaintiff's  costs  of  the  suit. 

Solicitors :  Mr.  Dommeli^  for  Messrs.  fSlater  ^  Poole,  Manches- 
ier;  Messrs.  Chester,  Urquhart,  ^  Co»^  for  Messrs.  Chapman^ 
Roberts,  ^  Beck,  Manchester ;  Messrs.  Johnson  ^  WeailieraUs,  for 
Messrs.  Hulme,  Foyster  ^  Foyster  Manchester. 


[Law  Reports,  16  Equity,  80.] 
L  J.J.  for  V.C. W.  March  22, 1873. 

80]  *PniPPS  V.  LOVEGROVB. 

[1870  P.  214.]       • 

Prosseb  V.  Phipps. 

[1871  p.  76.] 

Settlement —  Tnufee  and  Cestui  que  truet — Poioer  —  Appointment  hy  Wife  — 
Notice  to  Original  Trustees  —  Appointment  of  New  Trustees  of  Settlement  — 
Dealing  with  Trust  Funds  —  Nonliability  of  New  IVustees  —  Priority  —  Duty 
of  New  Trustees  —  Practice  of  the  Court, 

Funds  belongfing  to  L  M  were,  on  lier  marriaj^e  in  1834,  vested  in  three  trus- 
tees (one  of  wliom  died  in  1840)  in  trust  for  her  for  life  for  her  separate  use,  with- 
out power  of  anticipation,  and  after  her  death  for  the  children  of  the  marriage, 
and  in  case  there  should  be  none,  for  such  persons,  if  she  should  die  in  her  hus- 
band's lifetime,  as  she  should  appoint.  In  1843  the  husband  and  wife  executed 
a  deed  to  secure  the  payment  of  moneys  due  from  him,  and' the  wife  appointed 
that  in  case  there  should  be  no  child  of  the  marriage,  and  if  she  should  die  in  the 
husband's  lifetime,  the  trustees  of  the  settlement  of  1834  shoald,  out  of  the  trust 
funds,  raise  sufficient  to  pay  the  husband's  debt. 

Notice  was  given  of  the  aeed  of  1843  to  the  two  surviving  trustees  of  the  set- 
tlement. '' 

In  1848  the  wife  and  the  sole  surviving  trustee  of  the  settlement,  who  deared 
to  retire,  appointed  three  new  trustees,  and  assi^ed  to  them  the  trust  funds. 
One  of  those  trustees  died,  and  the  two  surviving  trustees  and  the  survivor  of 
them,  at  the  request  of  the  husband  and  wife,  dealt  with  some  of  the  trust  fund^ 
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wliicli  altimately  were  much  cJminisbed.  A  portion  of  the  funds  was  invested 
in  the  purcliase  of  leasehold  premises,  which  were  held  upon  the  trusts  of  the 
peitlemnnt.  The  wife  died  in  March,  1870,  without  having  had  any  child.  The 
husband  survived.  The  survivor  of  the  trustees  of  1848  in  Ma/,  1870,  received  a 
uotice  from  R  L  of  a  charge  on  the  leaseholds  in  his  favor,  dated  the  5th  of  Octo- 
ber, 18ft4 ;  and  in  October,  1870,  he  received  a  notice  of  the  deed  of  1848  : 

Hdd,  that  the  surviving  tru  (tees  of  1848  were  not  liable  to  make  good  the 
funds  which  had  been  lost ;  thut  R  L  was  not  entitled  to  prioritv  over  the  trus- 
tees of  the  deed  of  1843  ;  and  that  the  persons  claiming  under  tfie  deed  of  1843 
were  entitled  ic  ths  funds  which  remained  in  part  satisfaction  of  the  moneys  due 
to  them. 

Assigneees  of  an  equitable  interest  should,  if  they  desire  to  be  perfectly  s'ecured, 
obtain  a  distringas  on  the  funds ;  or  have  their  deed  endorsed  on  the  original 
deed  ;  or  obtain  a  transfer  of  the  funds  into  court. 

SembU :  New  trustees  of  trust  funas  in  settlement  are  not  bound  to  inquire  of 
the  old  trustees  whether  they  h^vo  received  notice  of  any  incumbrance ;  and  it 
has  never  been  the  practice  of  tho  court  on  appointing  new  trustees  of  funds  to 
make  such  an  inquiry. 

These  causes  came  ou  to  bf*  lieard  together  ou  motions  for 
a  decree.  Ou  the  marriage  ii?  t^uoe,  1834,  of  the  defendants, 
♦Thomas  Lovegrove  and  Loiiif^  Marsack,  a  settlement  [81 
was  executed,  and  thereby  a  sum  of  jf 3360  14^.  S^f.  £3  per  cent 
consolidated  bank  annuities,  and  a  snm  of  £2000  £3  per  cent 
reduced  annuities,  were  vested  in  li.  Becher,  H.  Hammersley, 
and  J.  Holding,  in  trust,  during  the  joint  lives  of  T.  Lovegrove 
and  his  wife,  to  pay  the  income  to  her  for  her  separate  use 
without  power  of  anticipation,  and  after  her  decease,  whether 
she  should  survive  or  should  die  in  the  lifetims  of  T.  Lovegrove. 
in  trust  for  the  children  of  the  marriage,  and  in  case  there 
should  be  no  such  children,  in  trust  for  the  wife  if  she  should 
survive  T.  Lovegrove,  but  if  she  should  die  in  his  lifetime,  in 
trust  for  such  persons  as  she  should  appoint,  and  in  detauli 
of  appointment,  in  trust  for  her  executors,  Ac.  The  deed  con- 
taineu  a  power  for  the  wife  to  appoint  new  trustees  in  certain 
cases,  and  also  the  usual  provisions  for  the  protection  of  thp 
trustees  from  being  answerable  for  the  acts  or  defaults  of  onp 
,  another,  or  for  the  insufficiency  of  the  securities,  or  for  any  in- 
voluntary losses ;  and  for  the  indemnity  of  the  trustees.  Somo 
time  prior  to  hit  marriage  in  1834,  T.  Lovegrove  had,  as  a 
trustee,  become,  indebted  to  Ann  Dodson  in  respect  of  a  sum 
of  £2000,  which  he  had  received  and  mixed  with  his  own  moneys, 
and  wasted.  Proceedings  in  equity  were  taken  against  him, 
and  ultimately  an  indenture  dated  the  18th  of  Decem'ber,  1843, 
was  executed  by  him  and  his  wife,  whereby  he  covenanted  to 
pay  to  Ann  Dodson  the  moneys  due  as  therein  mentioned,  and 
iiis  wife,  in  exercise  of  her  power  under  the  deed  of  1834,  ap- 
pointed that  in  case  there  should  be  no  child  of  her  marriage 
with  T.  Lovegrove,  and  if  she  should  die  in  his  lifetime,  the 
trustees  of  the  deed  of  1834  should,  out  of  the  trust  funds 
(subject  to  the  trusts  of  that  deed),  and  annual  produce  thereof, 
6  £ng.  Kep.1  83 
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or  such  parts  as  should  not  have  been  applied  or  disposed  of 
under  any  of  the  trusts  in  the  deed,  raise  such  sums  of  money  as 
should  be  equal  in  amount  to  the  sum  of  money  remaining  duo, 
or  thereafter  to  accrue  due,  to  Ann  Dodson,Ler  executors,  &c., 
on  account  of  the  moneys  and  costs  in  respect  of  T.  Lovegrove's 
debt.  There  was  a  provision  in  that  deed  that  it  should  be 
lawful  for  Mrs.  Lovegrove,  notwithstanding  that  appointment 
and  subject  thereto,  so  long  as  any  moneys  remained  due,  to 
appoint  such  further  trusts  concerning  the  funds  in  the  deed 
of  1834  as  to  her  should  seem  proper. 

82]  *Notice  in  writing  of  the  appointment  of  1843  wa? 
sent  to  the  house  of  R.  Becher,  at  Brighton,  on  the  19th 
of  April,  1844,  and  a  duplicate  was  sent  to  J.  Holding  on  the 
20th  of  April,  1844.  The  other  trustee,  H.  Hammersley,  bad 
died  in  1840.  The  evidence  on  the  part  of  the  plaintiffs  in  the 
second  suit  was  that  both  Becher  and  Holding  were  requested 
to  acknowledge  the  receipt  of  the  notice ;  and  the  solicitor  who 
sent  the  notices  verily  believed  that  they  did  do  so,  but  the 
letters  acknowledging  such  receipt  could  not  be  found.  It  was 
believed  that  they  had  long  since  been,  with  other  papers  con- 
nected with  the  suit,  destroyed.  R.  Becher,  having  died,  and 
J.  Holding  being  desirous  of  retiring  from  the  trusts  of  the 
deed  of  1834,  Mrs.  Lovegrove,  by  a  deed  dated  the  12th  of 
April,  1848,  endorsed  on  the  deed  of  1834,  and  to  which  J. 
Holding  was  a  party  of  the  first 'part,  appointed  H.  Hall,  E.  J. 
Phipps,  and  P.  Johnson,  to  be  new  trustees  of  the  funds  above 
mentioned,  less  a  sum  raised  by  a  sale  of  a  sufficient  part  of  the 
£2000  stock  to  pay  £22  75.,  the  costs  of  the  deed,  &c.  P.  John- 
son  died  prior  to  1856.  The  moneys  due  and  owinff  to  Ann 
Dodson  (who  died  in  March,  1856)  on  the  security  of  the  inden- 
ture of  December,  1843,  became  vested  in  trustees  —  the  plaint- 
iffs in  the  second  suit. 

In  1863  proceedings  at  law  were  taken  against  T.  Lovegrove 
for  the  recovery  of  the  moneys  due  from  him  to  the  estate  of 
Ann  Dodson ;  and  ultimately  a  judgment  by  consent  was  en- 
tered against  him  for  the  sum  of  £2108  and  costs.  The  surviv- 
ing trustees,  E.  J.  Phipps  and  H.  Hall,  at  the  earnest  request 
of  Mr.  an^  Mrs.  Lovegrove,  there  having  been  and  there  being 
.  no  reasonable  probability  that  there  ever  would  be  any  isauo  of 
the  marriage,  invested  a  portion  of  the  trust  funds  (£1972  9s. 
9d.  of  the  £3  per  cent  reduced  annuities)  in  the  purchase  of  au 
annuity  of  £100  65.  for  their  joint  lives  and  the  life  of  the  sur- 
vivor, and  Mrs.  Lovegrove,  by  deed  dated  the  11th  of  February, 
1856,  and  endorsed  on  the  deed  of  1834,  appointed  that  Phipps 
and  Hall  should  stand  possessed  of  the  annuity  during  the  joint 
lives  of  herself  and  her  luiaband,  upon  trust  for  her.  free  and 
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independent  of  his  debts,  and  after  the'decease  of  either  of  them, 
ill  trust  for  the  survivor ;  and  the  husband  covenanted  that 
neither  he  nor  his  wife  would  at  any  time  during  their  joint 
lives  require  the  trustees  to  replace  the  said  sum  of  £1972  95.  9rf. 

*In  the  course  of  the  same  year,  the  same  trustees,  at  [83 
tlie  request  of  Mrs.  Lovegrove,  sold  out  a  sum  of  £250  £3  per 
cent  consols  (leaving  the  sum  of  £3110  £145.  lOrf.  consols  in 
their  names),  and  paid  some  of  the  proceeds  to  her,  or  by  her 
direction,  to  her  husband,  and  applied  the  residue  in  payment 
of  certain  costs. 

In  February,  1858,  and  in  July,  1861^  further  sums  of  the 
trust  funds  were  sold  out,  and  at  the  request  of  Mrs.  Lovegrove 
a  part  of  the  proceeds  was  invested  in  the  purchase  of  leasehold 
premises,  situate  at  Camberwell,  and  assigned  to  the  trustees 
upon  the  trusts  of  the  settlement,  and  the  other  part  was  paid 
to  T.  Lovegrove  and  his  wife,  and  for  certain  costs. 

H.  Hall  died  prior  to  December,  1863. 

E.  J.  Phipps,  the  surviving  trustee,  in  December,  1863,  at  the 
request  of  Mrs.  Lovegrove,  sold  out  another  part  of  the  trust 
funds,  paid  the  proceeds  to  her,  and  he  subsequently  sold  the 
remaining  consols  and  paid  the  proceeds  to  her.  By  a  deed  in 
May,  1867,  the  leasehold  premises  and  the  remaining  trust 
funds  were  (subject  to  the  trusts  of  the  settlement  which  had 
priority  to  the  power  vested  in  Mrs.  Lovegrove)  vested  in  E. 
J.  Phipps,  his  executors,  &c.,  for  the  purpose  of  indemnifying 
liim  and  the  estate  of  11.  Hall  against  all  costs,  charges,  losses, 
•and  expenses  which  they  should  sustain  by  reason  of  the  before- 
mentioned  transactions  in  reference  to  the  trust  funds.  la 
February,  1870,  there  was,  by  the  request  of  Mrs.  Lovegrove,  a 
conversion  of  the  remaining  trust  funds  into  cash.  A  part  of 
the  money  was  paid  to  her,  and  the  residue  was  invested  in  £5 
per  cent  India  bonds. 

Mrs.  Lovegrove  died  on  the  26th  of  March,  1870.  The  pro- 
perty comprised  in  the  settlement  consisted  at  her  death  of 
£1775  17s.  1<L  India  bonds,  the  annuity  of  £100  65.  for  the  life 
of  T.  Lovegrove,  and  the  leasehold  premises  at  Camberwell. 
Up  to  the  time  of  her  death  E.  J.  Phipps  had  had  no  notice  of  any 
charge  or  incumbrance  by  Mrs.  Lovegrove  upon  the  property. 
He  stated  that  he  was  aware  that  the  advances  which  had  been 
made  were  technically  breaches  of  trust  on  his  part,  inasmuch 
as  Mrs.  Lovegrove  was  restrained  from  anticipation  ;  and  that 
if  she  survived  T.  Lovegrove  she  might  require  him  to  make 
good  the  *8aid  breaches  of  trust ;  but,  relying  on  her  honor,  [84 
he  was  content  to  take  that  risk  rather  than  refuse  her  requests. 

On  the  17th  of  May,  1870,  Mr.  Phipps  received  a  notice,  on 
behalf  of  the  defendant  R.  Lovegrove,  to  the  effect  that  Mr. 
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and  Mrs.  Lovegrove  had  by  a  deed  dated  the  6th  of  October, 
1864,  agreed  to  charge  the  leasehold  premises  at  Camberwell 
with  the  payment,  on  the  decease  of  Mrs.  Lovegrove,  of  £200 
and  interest.  It  was  also  agreed  that  the  reversion  only  of  the 
leaseholds  should  be  liable,  and  that  Mrs.  Lovegrove  should 
during  her  life  not  be  called  npon  for  the  repayment  of  the 
money.  R.  Lovegrove  also  claimed  two  suras  of  £40  and  £32, 
which  he  had  advanced  to  Mr,  and  Mrs.  Lovegrove  on  their 
personal  security. 

On  the  7th  of  October,  1870,  Mr.  Phipps  received  a  notice,  on 
behalf  of  the  trustees  claiming  under  the  deed  of  1843,  of  the 
incumbrance  created  thereby ;  and  that  was,  as  he  alleged,  the 
first  notice  received  by  him  that  the  trust  property  had  been  in 
any  manner  dealt  with  prior  to  his  appointment  as  trustee. 
There  was  no  notice  of  any  incumbrance  amongst  the  papers  in 
the  possession  of  his  solicitors.  Immediately  the  trustees  claim- 
ing under  the  deed  of  1&43  discovered  that  the  trust  funds  had 
been  dealt  with,  they  obtained  a  distringas  to  prevent  any  fur- 
ther transfer  of  the  remaining  funds.  The  amount  alleged  to 
be  due  to  the  trustees  claiming  under  the  deed  of  1843  was,  in 
the  whole,  including  interest  and  premiums  on  policies,  the 
sum  of  £4216  65.  7d.  After  a  correspondence  whicbtook  place 
between  the  parties  in  reference  to  their  claims,  Mr.  Phipps,  on 
the  22d  of  December,  1870,  filed  his  bill,  praying  that  the  trusts 
of  the  deed  of  1834  might  be  carried  into  effect  under  the  di- 
rection of  the  court,  and  that  the  moneys  still  remaining  in  bis 
hands  as  the  sole  surviving  trustee  might  be  distributed  amongst 
the  parties  entitled  thereto  according  to  their  respective  rights; 
and  tor  accounts  and  inquiries.  The  trustees  claiming  under  the 
deed  of  1843  also  filed  a  bill,  in  1871,  and  after  setting  forth  the 
facts  above  mentioned,  and  charging  that  by  virtue  of  the  no- 
tice, or  irrespective  thereof,  they  were  entitled  to  be  satisfied, 
their  claim  prayed  that  it  might  be  declared  that  they  were 
85J  entitled  in  priority  to  all  other  claimants  to  *have  their 
claim,  together  with  their  costs  of  the  suit,  satisfied  out  of  the 
trust  funds;  for  an  account;  that  the  sum  of  £1775  175.  Id 
India  bonds,  the  annuity,  and  the  leasehold  premises  at  Cam- 
berwell,  and  all  other  the  trust  property  (if  any)  might  be  sold 
and  the  proceeds  applied  in  satisfaction  of  what  should  be  found 
due  to  them  ;  that  if  the  property  subject  to  the  trusts  of  the 
deed  of  1834  should  be  insufficient  to  satisfy  their  claim,  then  • 
that  Mr.  Phipps  personally,  and  the  defendants,  the  representa- 
tives of  II.  Hall,  out  of  their  testator's  estate,  might  be  ordered 
to  make  good  such  deficiencv;  and  for  consequential  relief, 

Mr.  Greenr,  Q.C.  (Mr.  Miller,  Q.C.,  and  Mr.  W.  IV.  0*op(r 
with  him),  for  Mr.  Phipps,  after  stating  the  facts  and  subnutting 
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that,  as  he  never  heard  anythins^  of  the  notice  to  the  trustees 
claiming  under  the  deed  of  1843  until  after  some  of  the  trust 
funds  had,  by  the  earnest  request  of  Mrs.  Lovegrove,  been  dealt 
with,  he  was  not  liable  to  make  good  such  trust  funds,  was 
stopped  by  the  court. 

Mr.  Dickinsoriy  Q.C.,  and  Mr.  JS,  Cutler,  for  the  trustees  claim- 
ing under  the  deed  of  1843  (the  plaintiffs  in  the  second  suit): 
The  evidence  that  notice  of  the  deed  of  appointment  of  1843 
was  given  to  the  two  surviving  trustees  of  the  settlement  is  clear 
and  distinct.  The  appointee.  Ana  Dodson,  did  all  that  was 
necessary  and  in  her  power  to  do,  and,  according  to  the  autho- 
rities, she  made  at  the  time  her  title  as  perfect  as  it  could  bo 
made.  Where  there  are  several  trustees,  if  notice  is  given  to 
one  and  not  to  the  others,  and  if  that  one  dies  and  still  notice 
is  not  given  to  the  others,  any  one  coming  in  by  subsequent  title 
and  giving  notice  will  have  priority;  but  here  the  notice  that 
was  sent  was  sufficient  to  protect  the  title  of  the  appointee,  who 
was  just  as  much  a  cestui  que  trust  as  any  child  of  the  marriage 
could  have  been.  We  submit  that  the  new  trustees  of  1848 
ought  to  have  made  inquiries  whether  any  appointment  had 
been  made,  but  that  they  did  not  do.  Moreover,  they  took  sub- 
sequent deeds  of  appointment  from  Mrs.  Lovegrove,  but  in  no 
one  of  them  is  there  a  covenant  on  the  part  of  the  appointor 
that  no  appointment  had  been  made  by  her  to  any  other  person. 
They  have  been  guilty  of  negligence  in  not  making  inquiries  as 
to  any  other  appointment,  and  they  have  parted  with  the  trust 
funds,  and  for  their  negligence  *they  must  be  held  liable  [86 
for  the  loss  which  has  been  sustained  by  the  trustees  claiming 
under  the  deed  of  1843,  who  have  not  been  guilty  of  any  negli- 
gence. [Sir  W.  M.  James,  L;  J, :  Have  you  any  authority  that 
new  trustees  are  bound  to  ask  the  surviving  trustee  whether  any 
notice  had  been  given  him  of  an  incumbrance  ?]  No';  but  it 
was  their  duty  to  make  such  inquiry.  Yet  in  every  instance  in 
which  a  breach  of  trust  was  committed  a  deed  was  taken  from 
Mrs.  Lovegrove,  and  the  new  trustees  were  silent  as  to  whether 
any  appointment  had  been  made  by  her  or  not.  It  would  be  a 
dangerous  thing  if  the  court  were  so  to  recognize  a  mode  of  deal- 
ing with  property  by  trustees  as  that  persons  who  had  done  all 
that  they  could  do  were  to  suffer,  and  the  persons  who  had  not 
done  that  which  they  ought  to  have  done  were  to  escape  or  got 
oft*  without  injury.  [Sir  W.  M.  James,  L.J. :  Why  did  the  ap- 
pointee or  the  trustees  claiming  under  her  not  file  a  bill  to  have 
the  fund  secured  ?]  The  court  recognizes  this  mode  of  dealing 
with  equitable  and  assignable  interests;  and  the  appointee  did 
not  anticipate  any  danger.  She  gave  notice  to  the  proper  per- 
sons—  the  legal  owners  at  the  date  of  her  deed;  and  there  is 
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no  authority  for  holding  that  notice  should  be  given  to  every 
succeeding  trustee.  The  trustees  claiming  under  the  deed  of 
1843  ask  for  a  decree  substantially  in  the  terms  of  the  prayer 
<»f  their  bill.  [Sir  W.  M.  James,  L.J. :  There  was  no  breach 
of  trust  except  as  against  Mrs.  Lovegrovo,  and  that  was  personal 
to  her.]  There  was  the  restraint  against  anticipation,  ^et  the 
trustees  of  1848  dealt  with  the  funds.  They  did  what  they 
ought  not  to  have  done,  and  they  ought  to  be  held  responsible 
directly  and  collaterally.  [They  cited  Robinson  v.  ^Yheel' 
Wright  (*) ;  Whittle  v.  Henning  (^) ;  Glough  v.  Bond  (*) ;  Offfrey  v. 
Darby  0] 

Mr.  Coolcson  appeared  for  the  defendants,  the  representatives 
of  H.  Hall,  who  were  in  the  same  position  as  Mr.  Phipps,  and  for 
87]  *Robert  Lovegrove ;  and  for  him  he  submitted  that  he 
was,  in  consequence  of  the  notice  which  he  in  May,  1870,  gave 
to  the  trustees,  and  considering  the  terms  of  the  settlemeut  of 
1834,  entitled  in  priority  to  the  trusto  ^s  claiming  under  the 
deed  of  1843.  He  referred  to  Timson  v.  Ramsbottom  {');  Meux 
V.  Bell  (•) ;  Foster  v.  Blackstone  (^). 

Mr.  Everitty  for  other  defendants  in  botli  suits. 

SiR-W.  M.  Jambs,  L.J.,  after  stating  that  he  did  not  think 
Robert  Lovegrove  was  entitled  to  any  priority,  continued:  I 
am  of  opinion  that  upon  the  first  and  main  question  which  has 
been  argued  before  me,  no  case  has  been  made  for  fixing  the 
trustees  with  any  liability.  These  trustees  were  appointed  by 
a  deed  in  the  year  1848.  In  that  de^d  the  old  trust  deed  was 
recited,  and  the  trustees  were  to  hold  the  funds  subject  to  the 
trusts  mentioned  in  that  deed.  Those  trusts  were  for  the  wife 
for  life  without  power  of  anticipation,  and  in  the  events  that 
have  happened,  as  she  should  by  deed  or  will  appoint.  Those 
were  the  sole  trusts  of  which  the  trustees  of  1848  were  made 
aware.  *  Before  that  date,  and  in  the  lifetime  of  the  previous 
trustees,  there  was  an  assignment,  and  notice  of  it  is  proved 
to  have  been  given  to  the  two  surviving  trustees.  If  it  were 
material,  I  should  then  hold  that  the  receipt  of  that  notice  was 
acknowledged  by  them,  because  it  seems  to  be  consistent  with 
every  fact  in  the  case  that  the  acknowledgment  was  given,  hut 
not  put  amongst  the  muniments  of  title  of  the  trustee.  But 
notice  was  given,  and  so  far  the  equitable  title  was  completed, 
that  there  was  this  outstanding  interest  at  the  time  when  the  new 
trustees  were  appointed;  but  they  knew  nothing  of  it  They 
were  trustees,  no  doubt,  for  a  married  woman  without  power 
of  anticipation,  that  is  to  say,  so  far  as  the  income  for  her  life 

Q)  6  D.  M.  &  a.,  635.  (*)  6  Ves.,  488. 

0)2  Ph.,  731.  (•)  2  Keen,  a?. 

(»)  3  Mr.  &  Cr.,  490.  (*)  1  Hare,  73. 

O  1  Mj.  &  K..  897. 
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was  concerned;  and  they  were  bound,  of  course,  not  to  allow 
her  to  anticipate  the  income;  but,  subject  to  that,  it  seems  to 
me  they  were  right  in  considering  the  position  of  the  husband 
and  the  wife.  I  assume  they  thought  there  was  no  probability 
or  possibility  of  issue  at  that  time,  and  there  never  having  been 
any  *issue,  rights  of  issue  are  not  in  an^^  way  in  question.  [88 
Both  parties,  m  fact,  claim  by  reason  of  there  having  been  no 
issue.  That  being  so,  the  trustees,  at  the  request  and  by  the 
direction  of  the  only  cestuis  que  trust  of  whom  they  had  any  notice 
or  knowledge  whatever,  dealt  with  the  funds ;  and  it  appears  to 
me,  upon  more  than  one  ground,  that  any  person  claiming  under 
the  same  cestuis  que  trust  has  no  right  to  make  any  claim  against 
them.  It  is  a  rule  and  principle  of  this  court,  and  of  every 
court,  I  believe,  that  where  there  is  a  chose  in  action,  whether 
it  is  a  debt,  or  an  obligation,  or  a  trust  fund,  and  it  is  assigned, 
the  person  who  holds  that  debt  or  obligation,  or  has  undertaken 
to  hold  the  trust  fund,  has,  as  against  the  assignee,  exactly  the 
same  equities  that  he  would  have  as  against  the  assignor.  Down 
to  the  date  at  which  the  notice  of  assignment  was  given  to  the 
trustees,  the  trustees  were  at  liberty  to  deal  with  the  fund,  and 
to  liave  equities  created  in  their  favor  by  the  cestuis  que  trusty 
until  they  received  notice  that  some  other  person  had  come  in 
and  displaced  those  equities.  An  insurance  office  might  lend 
money  upon  a  policy  of  insurance  to  a  person  who  had  insured 
his  life,  notwithstanding  any  previous  assignment  by  him  of  the 
policy,  of  which  no  notice  had  been  given  to  them.  Trustees 
who  have  got  a  legal  estate,  or  an  estate  of  any  kind,  either 
money  or  land,  may  lend  money  to  the  cestui  que  trusty  and  get 
a  beneficial  interest  in  the  trust  property  if  they  have  no  notice 
that  there  have  been  any  prior  incumbrancers.  They  have  got 
the  legal  estate  and  they  have  got  the  legal  right ;  they  have 
therefore  got,  in  respect  of  the  charge  created  in  their  favor, 
before  they  have  got  any  notice  of  anything  else,  a  right  to  re- 
tain that  which  the  law  has  given  them. 

Then  in  this  case,  practically,  what  are  the  remaining  funds  ? 
They  are  the  leaseholds,  the  annuity,  and  so  forth  — they  have 
all  been  expressly  appointed  to  these  gentlemen  by  way" of  in- 
demnity to  them ;  and  the  funds  that  rxjmain  are  in  value  rather 
more  than  the  funds  that  were  lost;  so  that  if  they  were  to 
replace  the  funds  that  are  lost,  they  would  be  entitled  to  take 
away  the  funds  that  remain  under  the  very  appointments  made 
in  their  favor,  to  recoup  them.  But  it  is  said,  "  They  are  not 
entitled  to  have  the  benefit  of  that  charge  — ^  they  are  not  like 
any  other  persons  who  have  got  the  benefit  of  a  charge,  because 
it  *was  made  with  reference  to  some  breaches  of  trust  which  [89 
they  had  previously  committed.''    It  appears  to  me  that  in  a 
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case  like  this  the  expression  "  breaches  of  trust  '*  is  a  rhetorical 
expression,  which  may  be  used  for  the  purpose  of  throvvino:  a 
Bort  pf  doubt  or  suspicion  upon  the  case;  but  it  cannot  really 
avail  for  any  practical  purpose,  having  regard  to  the  nature  of 
the  breach  of  trust.     The  only  possible  treach  of  trust,  as  it 
appears  to  me,  that  can  be  suggested  against  these  gentlenieii 
is,  that  they  allowed  the  wife  to  create,  by  way  of  anticipation, 
something  aflfectiug  her  life  estate;  but  that  was,  as  it  appeal's 
to  me,  a  mere  personal  right  and  a  mere  personal  equity  belong- 
ing to  her,  and  can  give  no  right  whatever  to  any  other  per- 
son except  herself  and  her  representatives.     In  truth,  there 
never  was  any  practical  breach  of  trust  committed ;  because, 
although  the  whole  income  of  the  remaining  funds  was  not  so 
great  as  the  income  from  the  original  funds,  yet  it  was  not  very 
different.     There  was  ap  annuity  of  jCIOO  a  year,  and  there  were 
always  ample  funds,  beyond  all  question,  for  securing  to  the 
wife  at  any  moment,  or  for  all  time  during  her  life,  the  whole 
of  the  income  which  she  was  to  receive,  free  from  anticipation  ; 
and  she,  in  truth,  as  far  as  I  can  make  out,  never  failed  to  re- 
ceive an  income  equivalent  to  what  she  would  have  had  if  the 
funds  had  remained  in  the  three  per  cents,  giving  her  about  £150 
a  year.     The  leasehold  premises  produced  about  £100  a  j'ear, 
and  there  was  the  other  sum.     Therefore  there  never  was  any 
breach  of  trust  practically.     Under  the  circu  mstances,  it  appears 
to  me- that  the  trustees  have  a  right  to  avail  themselves  of  the 
charge  that  was  created  in  their  favor  by  the  cestuis  que  trust  of 
whom  alone  they  had  notice,  in  respect  of  that  which  was  a  valu- 
able consideration;  that  is  to  say,  just  in  the  same  way  as  if 
instead  of  selling  out  part  of  the  trust  funds  and  lending  it  to  the 
liusband  and  wite,  thev  had  themselves  advanced  so  much  money 
out  of  their  own  pockets  and  lent  it  to  the  husband  and  wife 
upon  a  charge  upon  this  property.    It  practically  comes  to  ex- 
actly the  same  thing  as  if  they  had  done  it  in  that  way.     I  am 
of  opinion,  therefore,  that  the  charge  against  the  trustees  must 
fail.    It  is  one  of  the  infirmities  which  always  attach  to  securi- 
ties of  this  kind.    It  was  pressed  upon  me  that  if  I  held  this  I 
should  be  destroying  entirely  these  assignments  of  equitable  in- 
90]  terests — that  it  would  be  *making  them  wholly  valueless  if 
they  are  liable  to  be  destroyed  in  this  way.    Even  if  that  should 
be  the  result,  still  it  appears  to. me  it  would  be  far  more  injuri- 
ous to  hold  that  trustees  could  not  deal  in  this  way  by  consent 
of  the  only  cestuis  que  trust  of  whom  thoy  had  notice.    But  the 
result  which  has  been  represented  as  so  alarming  does  not  fol- 
low ;  because,  after  all,  the  trustees  claiming  under  the  deed  of 
1843  mi^ht  have  saved  themselves  all  this  risk  and  all  this  loss 
by  the  simple  process  of  putting  a  distrmgas  on  the  funds;  or 
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they  might  have 'had  an  endorsement  of  their  security  upon  the 
deed  of  1834 ;  or  they  might  have  resorted  to  the  course  of  fil- 
ing a  bill  for  the  execution  of  the  trusts,  and  bringing  the  trust 
funds  into  court.  Therefore,  if  either  of  those  precautions  had 
been  taken,  the  loss  could  not  have  happened ;  and  in  like  cases 
lenders  may  have  recourse  to  any  of  those  precautions,  if  they 
wish  to  prevent  that  happening  which,  of  course,  they  are  liable 
to,  from  the  fact  that  trust  funds  are  liable  to  changes  of  trus- 
tees, and  non^transmission  of  notice  given  to  one  set  of  trustees 
to  the  succeeding  set  of  trustees. 

It  was  said  that  the  new  trustees  ought  to  have  inquired  of  the 
old  trustee  whether  he  had  received  any  notice  of  incumbrances, 
and  that  they  had  not  made  that  inquiry,  and  therefore  they  are 
answerable,  because  they  would  have  had  notice;  assuming  the 
old  trustee  to  have  been  an  honest  man,  they  would  have  been 
informed  of  the  notice  which  he  received.  I  am  not  aware  that 
it  is  the  practice  of  new  trustees  to  inquire  of  old  trustees  whe- 
ther  they  have  received  any  notice  or  not,  and  I  am  quite  sure 
this  court  has  never  done  it.  If  it  is  a  wrong  thing  for  new  trus- 
tees to  accept  trust  funds  in  these  circumstances  without  inquir- 
ing specifically  whether  the  old  trustees  have  received  any  notice 
of  incumbrances  —  if  that  is  a  fault  on  the  part  of  new  trustees, 
it  is  a  fault  into  which  they  have  certainly  been  led  by  the  exam- 
ple of  this  court ;  for  I  never  heard  of  that  being  asked.  I  have 
made  orders  over  and  over  again  appointing  new  trustees,  and 
vesting  the  trust  property  in  the  new  trustees  absolutely,  with-. 
out  any  dealing  with  the  old  ones  at  all.  I  have  never  heard 
anything  of  requiring  an  affidavit  or  evidence  that  the  old  trus- 
tees had  received  no  notice  of  any  incumbrances.  It  may  be 
right  that  it  should  be  done  in  future,  and  that  the  court  should 
♦require  it,  but  certainly  it  never  has  been  the  practice.  I  [91 
am  not  aware  that  it  evQr  is  done  in  the  ordinary  course  of 
business  by  conveyancers.  I  think  it  would  introduce  a  new 
liability  very  hard  indeed  upon  trustees  if  they  are  to  be  fixed 
wtb  any  consequences  for  the  want  of  making  that  inquiry. 
Mr.  Dickenson  seemed  to  think  that  the  fact  that  it  would  be  a 
very  great  hardship  upon  trustees  to  be  held  so  liable  was  rather 
a  prima  facie  argument  in  favor  of  its  being  the  correct  equitable 
rule,  from  the  mode  in  which  this  court  has  been  in  the  habit 
of  fixing  trustees  with  liabilities  in  a  way  which  doeanot  always 
commend  itself  to  the  common  sense  or  the  sense  of  common 
justice  of  people  outside  this  court.  Things  have  been  done  in 
some  cases,  perhaps,  which  people  outside  this  court  may  think 
not  very  desirable,  but  I  certainly  am  not  the  judge  to  extend 
liability,  as  against  trustees  who  have  honestly  endeavored  to  do 
their  duty,  and  have  been  guilty  of  no  dishonesty  whatever, 
6  Eng.  Rkp.]  84 
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even  where  it  is  said  they  have  been  guiltj  of  what  is  called  a 
technical  breach  of  trust  as  between  them  and  some  one  who 
has  no  right  to  complain,  who  has  no  ground  of  complaint,  and 
does  not  complain.  I  am  of  opinion,  therefore,  that  the  case 
fails. 

But  with  regard  to  the  priorities  between  the  trustees  claiming 
under  the  deed  of  1843  and  Robert  Lovegrove,  who  claims  to 
have  a  specific  charge  upon  the  leaseholds  for  £200  advanced 
by  him — with  regard  to  that,  it  stands  in  this  way :  the  pro- 
perty upon  which  it  is  a  charge  is  leasehold  property,  as  to  which 
notice  to  the  trustees  was  immaterial.  "No  notice  to  trustees 
has  anything  to  do  with  the  priority  of  such  incumbrances. 
JSTow  how  do  these  incumbrances  stand  ?  It  is  said  that  part 
of  the  moneys  was  invested  in  this  leasehold  property,  and  that 
the  trustees  claiming  under  the  deed  of  1843  have  a  right  to 
follow  it ;  that  their  equity  was  an  equity  attached  to  that  pro- 
perty before  the  new  equity  was  created  in  respect  of  it ;  and 
they  say  they  are  prior.  Notice  has  nothing  to  do  with  it,  as 
it  is  admitted  there  is  no  question  of  priority  of  notice  ;  priority 
of  title  remains,  and  the  title  of  the  man  whose  trust  fiind^ 
were  invested  in  that  property  is  in  equity  prior  in  point  of  date 
and  in  point  of  law  to  an  equitable  charge  subsequently  created. 

Therefore  it  appears  to  me  clear  that  there  must  be  a  declu- 
92]  ration  'I' that  the  trustees  of  1848  are  not  liable  to  make 
good  the  funds  which  they  havie  dealt  with  under  the  direction 
of  the  husband  and  wife ;  but  as  to  the  other  funds  which  remain , 
the  declaration  will  be  that  they  belong  to  the  trustees  claiming 
under  the  deed  of  1843  iu  part  satisfaction  of  the  debt  due  U^ 
them,  and  that  they  are  entitled  in  priority  to  the  claim  of 
Robert  Lovegrove,  or  anj'  other  claim. 

Solicitors :  Messrs.  Walter ^  Moojen^  ^  Son^  agents  for  Messrs. 
Salmon  ^  Soriy  Bury  St.  Edmunds;  Air.  Percy  G.  F.  Tatham  ; 
Mr.  James  Cooper ;  Messrs.  Torr^  Janeway^  ^  Co.^  agents  for 
Messrs.  Osborne  ^  Go.^  Bristol ;  Messrs.  PownaUy  Son^  Cross ^  ^ 
Knotty  agents  for  Mr.  W.  H.  Walshy  Oxford;  Mr.  Richard 
Serve  Giraud. 

[Law  Reports,  16  Eqoitj,  93.] 
V.aW.  April  25. 1878. 

In  re  Hodqes'  Leoacy. 

« 

WUl^ConditumpreeedeiU—Nbn-eamplianc&^Gift  over. 

Gift  to  F  of  £17,000,  provided  that,  upon  attftining  twenty-one,  or  within  six 
months  next  after,  he  should,  by  such  lejril  instruments  as  counsel  should  advise, 
at  the  cost  of  the  exe<;utrU,  reliuquisb  and  make  over  to  hia  brother  and  nster 
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all  interest  under  his  parent's  settlement ;  and  in  case  he  shoald  neglect  to  do  so 
within  that  time,  the  £17,000  should  be  reduced  to  £12,000,  and  the  £5000  should 
fall  into  the  residue.  The  legatee  was  in  India,  serving  in  the  army,  at  the  time 
specified,  and  was  not  informed  of  the  clause,  but  he  subsequently  relinquished 
and  made  over  ail  interest  under  his  parents'  settlement  to  his  brother  and  sister: 
Udd,  that  the  £5000  belonged  to  tne  residuary  legatees. 

The  Rev.  Thomas  Hodges,  by  his  will,  dated  the  26th  of  Sept- 
ember, 1864,  after  giving  several  bequests,  and  directing  pay- 
ment of  his  just  debts  and  the  conversion  and  investment  of  his 
property,  directed  his  trustees  to  stand  possessed  of  his  residuary 
estate  upon  trast,  in  the  first  place,  to  pay  the  interest  to  such 
person  as  his  widow  should  appoint;  and  from  and  after  her 
decease,  upon  trust  as  to  £17,000  to  apply  a  competent  portion 
of  the  dividends  for  the  maintenance  and  education  of  his 
grandson,  F.  D.  Edwards,  until  he  should  attain  the  age  of 
twenty-six,  and  to  pay  the  residue  of  the  dividends  of  such  sum 
to  his  (P.  D.  *Edward8)  mother.  And  from  and  after  his  [93 
grandson  attaining  that  age,  and  after  his  (testator's)  widow's 
decease,  subject  to  the  several  provisoes  thereinafter  mentioned, 
he  directed  his  trustees,  until  the  expiration  of  iwenty-one 
years  from  the  testator's  death,  or  the  end  of  the  year  1873, 
whichever  should  first  iiappen,  to  pay  the  yearly  dividends  to 
his  said  grandson ;  and  at  the  expiration  of  twenty-one  years, 
or  the  end  of  the  year  1873,  whichever  should  first  happen, 
upon  trust  to  transfer  the  said  £17,000  stock  to  his  said  grand- 
son; and  in  case  he  should  die  previously,  upon  trust  for  such 
persons  as  he  should  by  will  appoint;  and  in  default  of  such 
appointment,  he  directed  the  said  £17,000  stock  to  sink  into 
the  residuary  personal  estate.  The  testator  then  directed  that, 
in  case  his  said  grandson  should  anticipate,  assign,  or  incum- 
ber, all  his  right  to  appoint  the  same  should  be  null  and  void, 
and  the  said  stock  should  go  as  if  his  grandson  had  died  in  his 
(testator^s)  lifetime.  And  the  testator  declared  it  to  be  his  will 
that,  subject  to  the  above  proviso  and  two  following  ones,  his 
grandson  should  take  a  vested  interest  in  the  said  stock  at  the 
time  appointed  for-the  transfer  to  him  of  the  same,  though  tes- 
tator^s  widow  might  be  still  living  : 

**  Provided  further,  and  it  is  my  will  and  my  desire,  that  my 
said  grandson,  upon  his  attaining  the  age  of  twenty-one  years, 
or  within  six  calendar  months  next  thereafter,  shall,  by  such 
legal  instruments  as  counsel  shall  advise,  at  the  cost  of  my 
executors,  relinquish  and  yield  up  all  his  ri^ht,  estate,  and  in- 
terest in  the  estates  and  property  comprised  m  the  marriage  set- 
tlement of  his  father  and  mother,  and  make  over,  assign, 
convey,  and  assure  the  same  unto  and  to  the  use  of  or  for  the 
benefit  of  his  brother  Henry  and  his  sister  Marianna,  equally 
between  them,  or  the  survivor  of  them,  or  the  heirs,  executors. 
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or  administrators  of  such  survivor.  And  in  case  he  shall  Leg- 
lect  to  do  so  within  the  time  aforesaid,  then  from  thenceforth  I 
reduce  the  aforesaid  legacy  of  £17,000  stock  to  £12,000  stock, 
confirming  the  latter  sum  to  my  trustees  upon  the  trusts  above 
declared  of  and  concerning  the  said  £17,000  stock;  and  de- 
claring my  will  in  that  case  to  be  that  the  remaining  £5000 
stock,  residue  of  the  £17,000,  shall  sink  into  and  become  purt 
of  ray  residuary  personal  estate."  Then  followed  a  proviso 
that  his  grandson,  within  one  year  after  attaining  twenty-six,  or 
94]  8^  *soon  as  the  sovereign's  license  could  be  obtained,  should 
use  the  surname  of  Hod^^es  in  place  of  Edwards;  and  in  case 
he  should  neglect  to  petition  for  and  endeavor  to  obtain  sacli 
license  within  the  time  above  mentioned,  then  the  £17,000  stock 
or  £12,000  stock  should  sink  into  and  become  part  of  the 
residuary  personal  estate,  as  if  his  said  grandson  had  died  in 
his  lifetime.  The  testator  then  directed  bis  trustees  to  hold 
the  residue,  after  the  death  of  his  wife,  upon  trusts  which  were 
substantially  for  the  benefit  of  his  granddaughter  Marian na 
and  his  g^randsons,  Thomas  and  Ilenry.  He  appointed  his 
widow  and  his  granddaughter  Marianna  executrixes,  and  Sir 
F.  Pollock  and  Hayes  Plumptree  executors.  The  testator  died 
on  the  18th  of  April,  1847,  and  his  will  was  proved  bv  his  exe- 
cutors in  the  May  following.  In  April,  1858,  his  granddaughter 
married,  and  a  settlement  was  executed  on  her  marriage.  The 
testator's  grandson,  F.  D.  Edwards,  was  born  on  the  24th  of 
January,  1836,  and  attained  twenty-one  in  January,  1857,  at 
which  time  he  was  serving  in  Her  Majesty's  array  in  India.  lie 
returned  to  England  in  1859,  aad  in  June,  1862,  by  virtue  of 
royal  license,  he  assumed  the  name  of  Hodges.  By  an  inden- 
ture dated  the  29th  of  April,  1862,  he  relinquished  to  his 
brother  and  sister  all  interest  under  his  parents'  settlement,  in 
conforraity  with  the  will ;  and  by  an  indenture  dated  the  15th 
of  July  he  made  an  appointment  of  the  £17,000  stock  subject  to 
a  power  of  revocation. 

A  question  having  arisen  whether  there  had  been  asufiicient 
compliance  with  the  proviso  in  the  will  as  to  the  surrender  by 
F.  D.  Edwards  of  his  interest  under  his  parent's  settlement, 
the  trustees  paid  the  sum  of  £5000,  part  of  the  £17,000  stock, 
into  court  under  the  act.  F.  D.  Hodges  then  presented  this 
petition  for  the  payment  of  the  fund  to  him  on  the  footing  that 
the  condition  had  been  sufficiently  ferformed. 

Mr.  C.  SaUj  and  Mr.  £J.  Harrison^  for  the  petitioner :  There 
is  no  case  exactly  like  this  in  the  books.  There  was  nothing 
to  be  done  by  the  legatee  till  he  was  put  in  motion  by  other 
persons.  He  was  to  execute  a  legal  instrument  which  the  exe- 
cutors were  to  cause  to  bo  prepared  by  counsel  at  the  cost  of 
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the  testator's  estate.  Until,  therefore,  the  execators  had  caused 
this  instrument  to  be  prepared  for  execution  by  the  devisee, 
tliere  *could  be  no  neglect  on  the  part  of  the  legatee.  This  [95 
is  only  what  is  required  by  the  will. 

Non  clainci  is  not  necessarily  neglect  to  claim,  though  in  some 
cases  it  may  be  so  construed,  as  in  Hawkes  v.  Bahlwm  (*) ;  but 
l)ere  there  could  in  no  sense  be  neglect  by  the  legatee  till  he 
had  been  put  in  motion  by  the  executors.  There  is  really  no 
authority  that  governs  this  case.  In  Simpson  v.  Vkkers  (*)  the 
act  to  be  done  was  by  the  legatee  himself  without  anything  fur- 
ther, and  having  failed  to  comply  with  the  condition  the  gift 
failed.     The  same  observation  applies  to  Talk  v.  Houlditch  if). 

It  is  submitted,  therefore,  that  the  petitioner  is  entitled. 

Mr.  KingdoUj  appeared  for  the  trustees  of  the  testator's  will, 
but  took  no  part  in  the  argument. 

Mr.  Whitekomey  for  Thomas  Edwards,  one  of  the  residuary 
legatees :  This  has  been  treated  as  a  case  of  mistake  and  for- 
feiture instead  of  a  gift  over,  in  which  very  different  rules  of 
construction  prevail.  In  the  latter  case  the  court  never  relieves, 
because  the  interests  of  third  parties  are  affected.  The  rule  was 
very  distinctly. stated  in  the  case  o£  Hollinrake  v.  Listej'  (*),  and 
ill  the  case  ot  Cleaver  v.  Spurliva  (^,  where  it  was  held  that  the 
subject  matter  of  the  gift  having  vested  in  the  devisee  over, 
equity  would  not  divest  it  (*).  Simpson  y.  Vickers  was  cited  by 
the  legatee's  counsel,  but  it  is  really  an  authority  against  him. 
In  Davis  v.  Angel  (^),  Lord  Westbury  laid  it  dovyn  that  where 
the  condition  applies  to  the  whole  gift  no  interest  arises  till  the 
event  takes  effect  (*).  Then  it  is  said  that  there  is  no  gift  over, 
but  an  express  disposition  of  the  residue  is  a  gift  over  H ;  Lloyd 
V.  Branion  ('") ;  and  in  Hawkes  v.  Baldwin  it  was  laid  aown  that 
rljsiduary  legatees  are  as  much  objects  of  testators'  bounty  as 
specific  legatees.  On  the  subject  of  costs  the  court  has  juris- 
diction to  direct  payment  out  of  the  fund :  In  re  Tricks  Trusts  ('^). 

♦Mr.  Greene^  Q.O.,  and  Mr.  Brooksbank^  for  the  truatees[96 
of  one  of  the  grandchildren,  adopted  the  same  arguments. 

Mr.  Hallj  in  reply :  All  the  cases  cited  are  cases  of  conditions 
precedent  or  of  alternative  gifts,  and  have  no  application  to  this 
case.   The  principle  is  laid  down  clearly  in  Harrison  v.  Bound  (*'). 

Sir  John  Wickens,  V.C.  :  What  the  testator  required  has  not 
been  done,  and  the  court  cannot  make  a  will  for  him,  and  say 
that,  under  all  the  circumstances,  compliance  with  the  condition 

C)  9  Sim..  355.  C)  4  D.  P.  &  J.,  524 

O  14  Ves.,  84^.  (•)  Ibid,  527. 

(•)  1  V.  &  B.,  248.  (•)  Ibid. 

(*)  1  RuB8.,  600.  (")  2  Mer.,  108. 

(•)  2  P.  Wms.,  626.  (»•)  Law  Rep..  5  Ch..  170. 

O  2  P.  Wms.,  528.  ("•)  2  D.  M.  &  G.,  190. 
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ought  not  to  be  exacted  from  the  legatee.  It  is  clear,  upon 
authority  and  principle,  that  neither  ignorance,  illness,  nor 
neglect  on  the  part  of  the  executor  to  inform  the  legatee  can 
excuse  him  for  not  complying  with  the  direction  so  as  to  entitle 
him  to  the  gift.  There  must  be  a  declaration  that  the  fund 
forms  part  of  the  testator's  residue,  and  has  not  passed  to  the 
petitioner. 

Solicitors  for  the  petitioner  and  some  of  the  respondents : 
Messrs.  Bridges^  Sawielly  ^  Co, 

Solicitor  for  the  other  respondents  :  Mr.  W.  Jaquel. 


[Law  Reports,  16  Equity,  129.] 
V.C.B.,  April  24,  25, 26,  30, 1873. 

129]  *I^  ^  Prison  Charities. 

[1870  P.  117.] 

Lapsed  CJiarUy  —  *'  Poor  Prisoners  " — Educatum  of  Children  —  Cy-pris— School 

for  Children  of  Convicts, 

Certain  charitable  trusts  declared  a  century  or  two  a^o  in  favor  of  poor  prison- 
ers in  tlie  city  of  Loudon  liaviug  lapsed  by  reason  of  the  abolition  of  the  law  of 
imprisonment  for  debt  and  tlie  closing  of  debtors'  prisons,  the  attorney  general 
by  a  scheme  proposed  that  all  the  funds  should  be  treated  as  one  charity,  and 
applied  to  the  building,  establishment,  and  maintenance  of  a  school  for  children 
of  persons  convicted  of  crime,  and  undergoing  sentence : 

iMd,  upon  the*  construction  of  the  bequests,  that  by  "  poor  prisoners  "  were 
meant  prisoners  for  debt,  especially  the  poorest  and  most  sickly  of  such prisooers, 
and  in  all  cases  adults ;  and  that  there  was  no  intention  to  relieve  children,  or  to 
assist  education : 

Held,  consequently,  that  the  proposal  did  not  approach  sufficiently  near  to  the 
charitable  Intentions  of  the  donors  to  admit  of  the  funds  being  applied  cypris 
in  the  manner  proposed  : 

Held,  further,  that  the  proposed  scheme  would  bo  unnecessary,  as  contemplat- 
ing an  object  already  partially  or  wholly,  and  better,  provided  for  by  the  Indus- 
trial Schools  Act ;  inconsistent  with  charitable  intention,  as  tending  to  the  relief 
of  the  public  rates  and  taxes ;  and  inexpedient,  as  resulting  in  the  assemblage 
together  in  one  establishment  of  children  suffering  under  a  common  misfortane, 
and  thus  perpetuating  the  memory  of  that  misfortune. 

Adjourned  Summons.  On  the  28th  of  June,  1870,  an  order 
was  made  by  the  then  vice  chancellor,  Sir  W.  M.  James  upon 
a  summons  taken  out  on  behalf  of  the  attorney  general,  in  the 
matter  of'*  The  Charitable  gifts  for  Prisoners  following,  that  is 
to  say,  The  Gifts  of"  (then  followed  a  list  of  ninety  persons, 
named  or  unknown  donors),  and  in  the  matter  of  "  The  Chari- 
table Trusts  Acts,  1853,  1865,  and  1860,"  directing  all  persons 
concerned  to  attend  at  the  vice  chancellor's  Chambers  on  the 
hearing  of  an  application  on  the  part  of  the  attorney  general 
that  an  inquiry  might  be  made  of  what  the  property  belonginsj 
to  the  said  several  charitable  gifts  for  prisoners  then  consisted, 
and  in  what  manner  the  same  was  invested  or  secured,  and  what 
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was  the  annual  income  thereof;  and  that  a  scheme  for  the  future 
management  und  regulation  of  the  same,  and  for  the  application 
of  the  income  thereof,  might  be  *8ettled  by  the  judge,  [130 
This  summons  was  served  upon  the  corporation  of  London,  and 
thirty-six  other  sets  of  trustees,  being  city  companies,  church- 
wardens and  overseers  of  parishes,  and  others ;  of  which  some 
thirty-three  appeared  by  their  solicitors;  and  evidence  was 
taken,  the  general  result  of  which  was  to  show  that  in  conse- 
quence of  the  abolition  of  debtors'  prisons,  and  of  imprison- 
ment for  debt,  the  charities  for  the  relief  of  poor  prisoners 
(which  were  very  numerous,  and  had  been  founded  at  different 
dates  in  the  course  of  the  seventeenth  and  eighteenth  centuries, 
with  an  income  amounting  in  the  aggregate  to  about  £2760  a 
year)  had  failed ;  and  that  their  funds  were  in  many  instances 
being  accumulated  by  the  trustees,  or  applied  by  them  to  pur- 
poses which  they  considered  to  be  cypres  to  the  original  gifts. 

On  the  8th  of  May,  1871,  an  order  was  made  in  the  matters 
by  Vice  Chancellor  Bacon,  directing  inquiries  and  the  settle 
ment  of  a  scheme,  in  the  terms  of  the  summons.  Under  this 
order  a  scheme  was  prepared  by  the  attorney  general,  which  in 
its  material  features  was  as  follows  : 

'*  1.  The  charities  for  the  relief  of  poor  prisoners  specified  in 
tlie  schedule  hereto  shall  henceforth  be  amalgamated  and  con- 
sidored  as  one  charity.  .  .  . 

"  2.  The  lands  belonging  to  the  said  chainties  shall  be  vested 
in  *  The  official  trustee  of  charity  Lands,'  for  all  the  estate  and 
interest  of  the  said  charities,  or  any  of  them  therein,  and  all 
funds  belonging  to  the  said  charities,  or  any  of  them,  §hall  be 
transferred  to  *  the  official  trustees  of  charitable  funds '  in  trust 
for  the  said  charity. 

"  3.  The  charity  and  the  lands  and  property  thereof  shall  be 
under  the  management  and  control  of  trustees,  the  full  number 
of  whom  shall  be  fifteen.  Six  of  the  trustees,  to  be  called  the 
'  elective  trustees,'  shall  be  nominated  as  follows,  that  is  to  say — 
two  of  them  by  the  mayor,  aldermen,  and  citizens  of  the  city  of 
London  ;  one  by  the  said  mayor,  aldermen,  and  citizens,  as  go- 
vernors of  Christ's  Hospital ;  one  by  the  Drapers'  Company ; 
one  by  the  Mercers'  Company,  and  one  by  the  Merchant  Taylors' 
Company.  The  remaining  nine  trustees,  to  be  called  the  *  non- 
elective  trustees,'  shall  be  appointed  by  the  Court  of  Chancery, 
or  by  some  other  court  or  authority  of  competent  jurisdiction. 

*'*  The  following  persons  shall  be  the  first  non-elective  [131 
trustees :"  (blank  spaces  were  left  for  the  names). 

**  4.  Death,  resignation,  refusing,  declining,  or  becoming  in- 
capable to  act,  neglecting  to  attend  any  meeting  of  the  trustees 
for  one  year,  becoming  bankrupt,  liquidating  debts  by  arrange- 
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iTient,  or  compounding  with  creditors,  or  ceasing  to  reside  in  or 
within  twenty  miles  of  the  citj  of- London,  shall  respectively 
be  a  disqualification  from  continuing  to  act  as  a  trustee,  and 
shall  create  a  vacancy  of  the  office  held  by  the  person  so  dis- 
qualified. 

"  6.  On  the  occurrence  of  any  vacancy  among  the  *  elective 
trustees,'  the  trustees  shall  forthwith  cause  notice  of  the  vacancy 
to  be  given  to  the  body  by  whom  the  trustee  whose  office  shall 
have  become  vacant  was  nominated,  and  such  body  shall,  within 
the  space  of  two  calendar  months  thereafter,  nominate  another 
fit  and  proper  person,  residing  in  or  within  twenty  miles  of  the 
city  of  London,  to  fill  up  the  vacancy,  in  default  whereof  the 
right  of  such  body  to  make  such  nomination  shall  lapse,  and 
such  office  sh^ll  thenceforth  be  filled  by  a  *  non-elective  trustee,' 
to  be  appointed  at  the  time  and  in  manner  hereinafter  provided. 

"  6.  When  and  as  often  as  the  number  of  *  non-elective 
trustees '  shall  by  any  of  the  means  aforesaid  have  become  re- 
duced to  four,  fit  and  proper  persons  residing  in  or  within 
twenty  miles  of  the  said  city  shall,  under  the  direction  of  the 
Court  of  Chancery,  or  some  other  competent  authority,  be  ai> 
pointed  to  fill  such  vacancies,  and  the  application  for  such 
purpose  shall,  unless  the  same  be  made  by  Her  Majesty's 
attorney-general,  be  made  with  the  sanction  of  the  charity  com- 
missioners for  England  and  Wales.  Application  maj^  under 
special  circumstances,  be  made  for  the  appointment  of  additional 
'non-elective  trustees'  before  the  number  of  *  non-elective 
trustees'  shall  have  become  reduced  to  four." 

[The^i  followed  clauses  providing  ^or  the  leasing  and  manage- 
ment of  lands,  for  the  appointment  of  a  clerk  and.  receiver,  and 
a  series  of  clauses  providing  for  the  holding  of  meetings  and 
keepirjg  of  books.] 

"  26.  After  providing  for  any  costs  and  expenses  ....  and 
providing  the  sinking  fund  hereinafter  directed  to  be  formed, 
the  trustees  shall  apply  the  yearly  income  of  the  charity  in  the 
support  of  an  industrial  school,  to  which  the  children  of  parents 
132]  (tnale  or  *female)  who  have  been  sentenced  to  imprison- 
ment or  penal  servitude  shall  have  priority  of  admission. 

^'  27.  The  trustees  shall  establish  and  maintain,  subject  and 
according  to  the  provisons  of  this  scheme,  an  industrial  school 
for  the  reception,  maintenance,  clothing,  education,  and  training 
of  children  of  either  sex;  and  children,  one  or  both  of  whose 
parents  shall  have  been  sentenced  to  imprisonment  or  penal 
servitude,  and  shall  be  undergoing  such  imprisonment  or  penal 
servitude  at  the  time  of  the  admission  of  such  children  to  the 
school,  shall  have  priority  of  admission  thereto. 

"  28.  The  trustees  shall  purchase  a  site  for  the  said  industrial 
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.school  in  or  uear  London,  and  shall  erect  thereon  suitable  build- 
ings foi'  the  school,  with  all  necessary  and  proper  residences  for 
the  master  and  matron  thereof,  and  other  conveniences,  separate 
buildings  being  provided  for  the  reception  of  boys  ana  girls 
respectively;  and  shall  fit  up,  furnish,  and  provide  the  same 
with  all  necessary  and  proper  fittings,  furniture,  and  conveniences 
for  the  above  purposes.  Such  site  shall  be  purchased  under  the 
direction  and  with  the  sanction  of  the  Court  of  Chancery  .  .  . 
The  total  amount-  to  be  expended  in  the  purchase  of  such  site 
and  the  erection  and  fitting  up  such  school  buildings  shall  not 
exceed  ^£8000. 

"  29.  The  amount  required  for  the  purchase  of  such  site,  and 
the  erection  and  fitting  up  of  such  schoof  buildings,  shall  be 
raised  and  paid  out  of  the  capital  funds  of  the  charity ;  and  for 
the  purpose  of  recouping  to  the  charity  the  amount  which  shall 
be  expended  in  the  erection  and  fitting  up  of  such  buildings,  *  The 
ofiicial  trustees  of  charitable  funds'  and  the  said  trustees  shall 
annually  set  apart,  out  of  the  income  of  the  remaining  funds  of 
the  charity,  a  sum  of  money  equal  to  one-thirtieth  part  of  the 
money  which  shall  have  been  so  expended,  and  invest  the  same  in 
Ihe  public  funds  to  an  account  to  be  kept  in  the  books  of  the 
trustees  and  of '  the  ofiicial  trustees  of  charitable  funds,'  and  en- 
titled *•  the  sinking  fund  account;'  and  the  dividends  of  the  money 
s<»  invested  shall,  as  the  same  shall  become  due,  be  invested  in 
like  manner  and  accumulated  until  the  money  so  expended  shall 
have  been  entirely  recouped  to  the  charity,  from  which  time 
the  income  of  the  accumulated  fund  shall  be  applied  for  the 
general  purposes  of  the  charity." 

*[Then  followed  clauses  relating  to  the  master  and  [133 
matron  of  the  school.] 

"  38.  The  instruction  to  be  aftbrded  in  the  school  shall  bo 
reading,  writing,  arithmetic,  geography,  and  English  history 
and  literature ;  and  each  of  the  children  admitted  shall  be  taught 
some  special  industrial  occupation,  trade,  or  handicraft,  in  order 
to  enable  him  or  her,  on  leaving  the  school,  to  obtain  an  honest 
livelihood.  The  girls  shall  be  taught  plain  needlework,  and  the 
children  of  thirteen  years  of  age  and  upwards  shall,  so  far  as 
practicable,  be  employed  in  making  clothes  for  the  children, 
and  in  and  about  the  general  household  duties  of  the  establish- 
ment. 

''  39.  Reliffious  instruction  according  to  the  tenets  of  the 
Church  of  England  shall  be  given  by  the  master  and  matroii 
respectively,  at  such  times  as  he  or  she  shall  think  best,  by  read- 
ing and  explaining  the  Holy  Sci'iptures  to  all  the  children,  and 
suitable  prayers  taken  from  the  Liturgy  of  the  Church  of  Eng- 
land  (to  be  approved  by  the  trustees)  shall  be  said  every  morning 
6  Eno.  Rep  1  83 
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and  evening  in  each  school  by  the  master  and  matron,  or,  in  hi? 
or  her  necessary  absence,  by  some  assistant  master  or  mistress; 
provided  that  no  chihl,  whose  parent  or  parents  shall  object  in 
writing  on  conscientious  grounds,  shall  be  compelled  to  be 
present  when  such  religious  instruction  is  given  or  such  prayers 
are  said. 

"  40.  All  children,  male  and  female,  of  the  age  of  six  years 
and  upwards,  one  or  both  of  whose  parents  shall  have  been  sen- 
tenced to  imprisonment  or  penal  servitude  and  shall  be  under- 
going such  sentence  (unless  unfitted  by  infectious  disorder  or 
other  sufficient  cause),  shall,  to  the  extent  and  capacity  of  the 
school,  be  capable  of  admission  thereto  and  entitled  to  partake 
of  all  the  benefits  and  advantages  thereof.  If  a  sufficient  num- 
ber of  such  children  cannot  be  found,  the  trustees  may  admit  the 
children  of  such  persons  as  they  shall  consider  to  belong  to  the 
criminal  class,  or  children  who  may,  in  their  opinion,  be  in 
danger  of  becoming  members  of  that  class.  No  child  shall 
be  entitled  to  remain  in  the  school  after  he  or  she  shall  have 
attained  the  age  of  fifteen  years. 

"  41.  The  trustees  shall,  by  advertising  in  the  public  news- 
papers, or  by  the  employment  of  paid  officers  of  inquiry,  or  by 
such  other  means  as  shall,  in  their  opinion,  be  from  time  to  time 
desirable,  and  the  most  likely  to  attain  the  object,  ascertain  what 
134]  children  *of  parents  sentenced  to  imprisonment  or  penal 
servitude  there  are  of  suitable  age  to  be  admitted  to  the  said 
school ;  and  they  shall  cause  the  names  and  ages  of  such  child- 
ren, and  such  other  particulars  respecting  them  and  their  par- 
ents as  the  trustees  shall  think  desirable,, to  be  placed  upon  a 
register  which  shall  be  before  the  trustees  at  their  meetings  for 
the  purpose  of  electing  children  to  the  school,*'  .  .  • 

Further  evidence  havin^^  been  gone  into,  another  summons 
was  taken  out  on  behalf  of  the  attorney  general,  dated  the  9th 
of  August,  1872,  to  proceed  with  the  scheme.  This  was  served 
upon  the  corporation  and  the  other  sets  of  trustees  who  had 
appeared. 

An  appeal  from  this  order,  being  an  attempt  to  vary  the 
scheme  by  excluding  from  its  operation  four  of  the  Christ's 
Hospital  I^rison  charity  funds,  on  the  ground  that  all  the  Christ'B 
Hospital  funds  were  the  subject  of  a  particular  scheme  then 
before  the  endowed  schools'  commissioners,  was,  on  the  19th 
of  December,  1872,  dismissed  by  the  lord  chancellor  and  the 
lords  justices  (^). 

The  scheme  was  accordingly  proceeded  with  before  the  chief 
clerk,  and  was  opposed  by  the  five  following  sets  of  trustees, 

(')  Law  Rep.,  8  Ch.,  109. 
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who  also  brought  in  rival  schemes  of  their  own  under  the  order 
of  May,  1871. 

The  governors  of  Christ's  Hospital  were  in  possession  of  en- 
dowments, the  aggregate  income  of  which  was  about  jG373  a 
year,  under  seven  foundations ;  one  in  1583,  founded  bv  Lady 
Mary  Ramsey,  for  .the  r.-^demption  of  prisoners  confined  fcrdebt 
in  the  city  of  London  or  Southwark ;  a  second  in  1719,  by  the 
Rev.  Ferdinand  Sraithicj^,  for  the  discharge  of  prisoners  for  debt, 
for  sums  not  exceedin:^  £30 ;  a  third,  in  1678,  by  Thomas 
Stretchley,  for  releasin;^  prisoners  in  the  then  prisons  of  Lud- 
gate,  Newgate,  and  the  Wood  street  and  Poultry  Compters,  and 
the  Fleet,  whose  debts  should  not  exceed  405. ;  a  fourth,  in  1606, 
by  the  Rev.  John  Laund,  for  twelve  of  the  poorest  prisoners  in 
the  Compter,  Wood  street ;  and  three  others  for  "  poor  prison- 
ers "  in  one  or  some  of  the  same  five  city  prisons. 

The  scheme  they  proposed  w^as  briefly  as  follows :  That  all  the 
charities  belonging  to  Christ's  Hospital  should  be  considered  as 
one;  that  the  property  should  be  managed  by  the  governors; 
♦that  separate  minute  books  and  books  of  account  should  [135 
be  kept:  and  that  the  income  should  be  applied  towards  the 
support  or  maintenance  and  education  of  the  establishments  of 
Christ's  Hospital  at  Hertford,  or  in  London  or  elsewhere,  of 
children  resiaent  in  the  city  of  London  or  within  the  jurisdiction 
of  the  board  of  works,  "  whose  parents,  bein^  persons  of  good 
character,  have  died,  or  by  accident  or  special  calamity  have 
been  deprived  of  means  they  might  otherwise  have  possessed 
for  maintaining  their  children,  and  for  giving  them  an  education 
higher  than  that  given  by  the  public  elementary  schools." 

The  Mercers'*  Company,  whose  funds  amounted  to  about 
jE616  a  year,  proposed  that  "  the  funds  of  the  prison  charities 
shall  be  appropriated  for  the  support  of  convalescent  hospitals ; 
and  — in  the  event  of  the  court  being  of  opinion  that  it  would 
be  desirable  that  the  said  charities  should  not  be  amalgamated, 
but  should  be  dealt  with  separately,  or  in  groups — ^that  the 
prison  charities  of  which  they  were  trustees  should  be  applied 
for  the  support  of  such  convalescent  hospitals." 

The  Merchant  Tailors'  Company,  whose  revenue  from  the 
like  sources,  w^as  about  £170,  a  year,  proposed  that  "  the  funds 
of  the  prison  charities  of  which  they  are  trustees,  shall  be  ap- 
l>ropriated  to  the  maintenance  and  support  of  their  convalescent 
lionie,  situate  at  Bognor,  in  the  county  of  Sussex,  a  scheme  for 
which  was  duly  sanctioned  by  the  charity  commissioners  for 
Encrjand  and  Wales  on  the  26th  day  of  March,  1872." 

The  Drapers'  Company,  with  an  income  of  about  <£188  per 
annum,  proposed  that  this  should  be  given  to  them  to  be  applied 
to  a  school  of  theirs,  called  Bancroft's  School,  at  Mile  End. 
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The  churchwardens  and  overseers  of  the  parish  of  Christ 
Church,  Newgate  Street,  were  in  this  situation  :  Edward  Robin- 
son, goldsmith,  by  liis  will  dated  the  5th  of  December,  1711, 
devised  a  house  in  Warwick  Lane  to  his  nephew,  his  heirs,  and 
assigns,  for  ever,  subject  nevertheless  to  and  charged  with  a 
yearly  rent  of  £5,  of  which  £i  was  to  be  paid  yearly  "for  and 
towards  the  discharge  of  any  poor  inhabitant  or  housekeepers 
of  the  said  parish  of  Christ  Church,  that  shall  be  in  custody  or 
prison  in  tlie  city  of  London  for  debt,  to  be  paid  to  and  disposed 
of  bv  the  four  common  councilmen  of  the  four  precincts  of  the 
136]  8^5d  parish  of  Christ  Church  *and  their  successors  •  .  . 
for  ever;"  and  the  other  £1  to  the  friendly  society  to  which  the 
testator  belonged,  "and  now  held  at  the  Feathers  alebonae  in 
Warwick  Lane  aforesaid,  for  so  long  time  as  the  same  shall  con- 
tinue and  be  such  a  society,  to  be  paid  to  the  stewards  of  the 
said  society  for  the  time  being,  to  be  by  them  from  time  to  time 
disposed  of  to  the  prisoners  in  Ludgate  by  five  shillings  per 

Juarter."     An  information  having  been  filed  at  the  relation  of 
ames  Boyer  the  elder,  on  behalf  of  himself  and  the  other  in- 
habitants and  housekeepers  in  the  parish,  against  Robert  West- 
wood  and  others,  by  a  decree  maae  on  the  19th  of  February, 
1841,  it  was  declared  that  "all  poor  persons  living  or  residing 
within   the  parish  of  Christ  Church,  .  .  .  whether  rated  to  the 
relief  of  the  poor,  or  lodgers  or  housekeepers  where  the  land- 
lord pays  the  rates,  who  shall  be  in  actual  custody  or  prison  for 
debt,  or  who  shall  be  in  danger  of  being  imprisoned  or  taken 
into  custody  under  execution  or  otherwise  for  debt,  or  whose 
goods  and  effects  shall  be  liable  and  in  danger  of  being  seized 
or  taken  in  execution  for  debt,  are  entitled  to  the  benefit  of  the 
annuity  or  yearly  rentcharge  of  jC4  "  in  the  will  named,  and  also 
to  the  benefit  of  the  income  of  £850  consols  (the  accumulations 
of  the  money) ;   provided  that  the   minister,  churchwardens, 
overseers,  and  guardians  of  the  parish  should  certify  that  the 
applicants  were  fit  and  proper  objects;  and  it  was  ordered  that 
the  four  common  councilmen  for  the  time  being  of  the  parish 
should  be  at  liberty  to  appropriate  and  apply  to  the  relief  of 
such  poor  inhabitants  or  housekeepers  so  much  of  the  £4,  and 
of  the  income  of  the  consols  "  as  they  may  see  fit,  and  occasion 
shall  require,  not  exceeding  in  any  one  single  or  individual 
case  one  half  of  the  income  for  the  time  being.     It  appeared 
that  the  property  of  the  charity  now  consisted  of  the  rent  char«rc 
of  £4  and  a  sum  oi  £1950  consols;  aud  the  churchwardens 
objected  to  the  cnarity  being  included  within  the  scheme  at 
all,  on  the '^'^icau'vi  that  the  direction  contained  in  the  above 
Chancery  crdei    v/a?  sli'l  .u  force  and  had  been  from  time  to 
time  actoc*.  upon  ,    a»id  that  the  applications  for,  relief  were 


T 
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frequent,  and  that  to  meet  the  whole  of  thera  would  require  a 
much  larger  sum  than  the  charity  had  to  dispose  of. 

Thefollowingisasummary  of  the  evidence  for  and  against  the 
attorney  general's  scheme ;  that  advanced  by  the  above  five 
bodies  in  support  of  their  own  proposals  being  immaterial. 

*Mr.  William  Bayne  Ranken,  honorary  secretary  to  [137 
the  Dischaged  Prisoners'  Aid  Society  and  to  the  Newport 
Market  Industrial  School,  supported  the  scheme.  He  said  : 
"In  my  opinion  no  means  would  be  so  likely  to  conduce  to 
that  end  (i.e.  the  amelioration  of  the  criminal  classes)  as  the 
establishment  of  industrial  schools  for  the  reception  of  children 
of  criminals  of  either  sex,  by  which  means  many  of  those 
children  ^vould  be  i)revented  from  following  the  example  of 
their  parents.  .  .  .  As  a  rule  the  children  of  criminals  are,  dur- 
ing the  incarceration  of  the  parents,  taken  possession  of  by  rela- 
tives and  friends,  most  of  them  of  the  same  class,  and  whoso 
object  it  is  to  train  up  the  children  in  the  footsteps  of  their 
parents,  utilizing  them  in  any  manner  so  as  to  make  them  pro- 
fitable to  their  self-appointed  guardians.  Considerable  num- 
bers of  such  children  are,  when  qualified  by  crime  and  detection, 
sent  to  reformatory  schools,  but  in  the  preventive  or  industrial 
schools  there  are  very  few ;  for  it  appears  by  the  inspector's 
report  for  the  year  1870  that  out  of  1827  children  sent  to 
schools  in  that  year  only  124  were  the  children  of  parents 
either  criminal  or  destitute,  and  indeed  at  most  of  such  schools 
there  is  an  objection  to  take  children  of  parents  of  the  criminal 
class.  Calculations  have  been  made  ....  showing  that 
women  sentenced  to  penal  servitude  on  an  average  leave  behind 
them  annually  seventy  or  eighty  female  children.  But  in  ad- 
dition to  this  number  there  are  a  very  large  number  of  habit- 
ual criminals  sent  to  the  country  and  borough  jails  who  also 
leave  their  children  behind  them  similarly  circumstanced." 

He  further  said  there  was  great  difficulty  in  finding  schools 
willing  to  take  the  children  in  question;  and  as  the  act  dealt 
only  with  the  children  of  female  convicts,  it  left  the  larger 
number  of  children  unprovided  for,  and  especially  no  provi- 
sion whatever  was  made  for  children  under  six  years  of  age. 

On  the  same  side.  Major  Edmund  Frederick  Du  Cane,  ch.air- 
nian  of  directors  of  convict  prisons,  also  deposed  :  "  In  order  to 
check  the  development  of  the  criminal  class  ...  it  is  of  the 
first  necessity  to  remove  the  children  of  criminal  parents 
*from  the  training  by  which  they  are  likely  to  be  brought  [138 
within  the  ranks  of  the  habitual  criminal  class.  The  neces- 
sity for  some  such  measure  as  this  has  become  of  considerably 
greater  importance,  and  is,  in  fact,  of  a  pressing  nature,  now 
that  w-e  are  deprived  of  the  advantage  of  traasportation,  by 
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which  80  large  a  number  of  criminals  and  their  families  have 
been  removed  from  the  country  in  former  years,  which,  in 
my  opinion,  renders  it  necessary  that  the  source  of  crime 
should. be  stopped  at  its  outlet,  as  the  only  means  by  which  we 
can  hope  to  prevent  the  criminal  class  from  largely  increasing 
:imong  us.  A  recognition  of  this  necessity,  and  of  the  value 
of  this  mode  of  meeting  the  difficulty,  has  led  to  the  enactment 
of  a  law  by  which  the  children  of  female  convicts  may  be  sent 
by  a  magistrate  to  an  industrial  school,  and  impending  amend- 
ments of  the  law  extend  this  provision  to  the  children  of  male 
convicts.  Industrial  schools  at  present  are  mainly  private 
establishments  assisted  by  government  contributions  and  sub- 
ject to  government  inspection ;  but  there  is  no  such  establish- 
ujent  which  the  officers  of  the  law  can  by  right  require  to 
take  in  inmates  of  the  criminal  class,  and  in  order  to  enable 
the  act  above  referred  to  to  be  put  actually  in  force,  adequate 
means  must  be  provided  for  the  reception  of  these  children  in 
the  numbers  in  which  they  undoubtedly  exist,  and  this  can 
only  be  done  by  some  special  establishment  being  erected  for 
them.  As  some  measure  of  the  magnitude  of  this  question, 
there  are,  at  the  present  time,  in  the  convict  prisons  in  Eng- 
land and  Gibraltar,  10,116  prisoners,  of  whom  1192  are 
females ;  and  it  cannot  be  doubted  that,  in  educating  and  caring 
for  the  offspiring  of  these,  ample  employment  will  be  found  for 
the  funds  which  it  is  proposed  by  the  scheme  to  devote  to  the 
purpose." 

The  lord  mayor.  Sir  Sidnev  lied  ley  Waterlow,  by  an  affi- 
davit also  in  support,  deposed  as  follows :  "  I  have  taken  and 
still  take  much  interest  in  the  application  of  the  disused  prison 
charities  of  the  metropolis.  I  believe  it  would  be  a  great  mis- 
take to  fritter  them  away  in  small  sums  by  each  set  of  trustees, 
and  that  their  application  as  a  homogeneous  fund  for  the  pur- 
pose  to  which  the  scheme  of  Her  Majesty's  attorney  general 
proposes  primarily  to  apply  them,  viz.,  as  a  school  home  for  the 
1391  *children  of  parents  in  prison,  is  oi.e  calculated  to  do  much 
good  as  well  to  the  recipients  as  to  society,  and  is  a  more  useful 
purpose  to  which  to  apply  this  fund  than  any  other  I  am  able  to 
suggest." 

On  the  other  hand,  the  solicitor  for  tho  governors  of  Christ's 
Hospital  said  that  the  governors  objected  to  the  scheme  on  these 
grounds  :  that  the  objects  comprised  in  it  were  novel,  that  they 
necessitated  an  original  establishment,  v^'ith  a  large  outlay  for 
new  buildings,  and  an  expensive  staff,  for  the  execution  of  which 
purposes  the  income  of  all  the  funds  put  together  would  be  in- 
adequate ;  that  there  was  no  provision  for  any  increase  of  funds ; 
and  that  the  legislature  had  already  provided  industrial  schools. 
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whereby  the  class  for  which  the  scheme  was  contemplated  could 
be  provided  for. 

The  solicitor  for  the  Mercers'  Company  also  stated  that  the 
scheme  was  opposed  by  that  company,  on  the  grounds  that  the 
support  of  the  children  of  criminals  had  been  by  parliament 
thrown  upon  the  county  rates,  whereas  the  prison  charities  were 
founded  to  meet  distress  which  could  not,  at  the  date  of  their 
foundation,  be  relieved  out  of  the  rates,  or  otherwise  than  by 
private  benevolence;  that  the  intention  of  the  donors  was  to 
assist  persons  who  by  misfortune  might  become  unable  to  help 
themselves,  and  not  the  children  of  criminals;  that  the  objects 
of  the  charities  were  adults ;  and  that  the  application  of  the 
funds  to  the  establishment  of  industrial  schools  was  not  the 
nearest  approach  to  the  wishes  of  the  donors  that  could  be  de- 
vised. 

He  also  stated,  that  in  1870  a  bill  was  brought  into  parliament 
by  the  corporation  of  London,  entitled  "  A  bill  for  making  better 
provision  for  the  administration  and  application  of  the  prison 
charities  of  London,  Middlesex,  and  Southwark,  and  for  the 
establishment  and  maintenance  of  an  Industrial  School  for  des- 
titute or  vagrant  children  not  convicted  of  crime,  and  for  other 
purposes." 

Part  of  the  preamble  of  this  bill  was  as  follows :  "  And  whereas 
an  application  of  the  prison  charities  would  be  highly  beneficial 
which  should  provide  means  for  the  removal  ot  children  left 
destitute  by  imprisoned  parents,  and  other  destitute  or  vagrant 
children,  from  the  dangers  to  which  misery,  social  odium,  and 
evil  association  may  expose  them,  and  for  the  preparation 
*of  them  for  an  industrial  life  profitable  to  themselves  and  [140 
conducive  to  the  public  good." 

The  15th  section  of  the  bill  provided  for  the  establishment  of 
an  industrial  school  in  the  following  terms:  "The  governors 
may  establish  and  forever  maintain,  subject  and  accordmgto  the 
provisions  of  this  act,  an  industrial  school  or  industrial  schools 
(each  of  which,  if  more  than  one,  shall  be  deemed  part  of  the 
school),  with  proper  outbuildings,  grounds,  approaches,  and 
conveniences,  for  the  reception,  education,  and  training  of  desti- 
tute or  vagrant  children  of  both  sexes,  not  convicted  of  crime  : 
and  no  children  of  any  other  class  shall  at  any  time  be  admitted 
thereto." 

The  deponent  observed  that  the  only  difference  between  the 
scheme  of  the  city  of  London,  as  stated  by  this  bill,  and  the  pre- 
sent scheme,  as  stated  in  par.  27,  was,  that  by  the  bill  the  city 
of  London  proposed  to  provide  for  the  education  of  destitute  or 
vagrant  children  not  convicted  of  crime,  whilst  this  scheme  pro- 
vided for  the  education  of  children  with  a  preference  to  those 
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whose  parents  should  have  been  sentenced  to  imprisonment  or 
p^nal  servitude. 

He  stated  that  the  bill  was  opposed  by  many  of  the  trustees 
of  the  prison  charities,  and,  among  others,  by  the  Mercers'  Com- 
pany, the  Merchant  Tailors'  Company,  the  governors  of  Christ's 
ilospital,  and  the  Clothworkers'  Company,  and  was  referred  to 
:i  select  committee  of  the  House  of  Commons.  The  bill  was 
opposed  in  committee  on  behalf  of  the  above  named  and  other 
trustees;  the  chairman  eventually  declared  the  preamble  not 
l>roved,  and  the  bill  was  accordingly  lost,  no  reason  for  its  rejec- 
tion being  stated. 

The  Solicitor  General  (Sir  G.  Jessel)^  and  Mr.  Vaughan  Haw- 
Icins^  for  the  attorney  general :  The  principle  of  the  scheme  is 
that  the  funds  which  are  intended  for  a  class  of  prisoners  which 
has  ceased  to  exist  should  be  applied  for  the  benefit  of  another 
class  of  prisoners :  Attorney  General  v.  Hanhey  (*).  It  will  be 
141]  objected  that  these  charities  were  given  *oiily  to  debtors, 
not  to  a  criminal  class  of  prisoners.  But  there  is  the  authority 
of  the  case  above  mentioned ;  and  it  is  to  be  observed,  also,  that 
in  many  (thirty-seven)  instances  the  charity  was  for  prisoners 
"  in  Newgate,"  a  class  which  (though  there  was  latterly  a  debtor's 
pide  to  Newgate)  were  probably  at  the  dates  of  these  founda- 
tions criminal  prisoners  only,  Ludgate  being  the  prison  then 
appropriated  to  debtors.  [Upon  this  point  Stow's  London  (*) 
was  referred  to.]  The  necessity  for  this  school  arises  from  the 
provisions  of  the  Industrial  Schools  Act,  1866,  and  subsequent 
Btatutes  (*) 

0)  23d  November,  1887,  unreported.  on  the  33d  of   November,  1887,  the 

The  facts  of  this  case  are    briefly  scheme  was  ordered  to  be  varied  as  to 

these:  Frances  Ashton,  by  her  will,  the  above  clause,  and  for  the  words 

dated  the  80th  of  March,   1727,    be-  "the  Queen's  Bench  and  Marshalaea" 

queathed  an  annual  sum  of  £95  issuing  were  substituted  "  any  jail  or  hou^  of 

out  of  lands,  "to  be  annually  applied  correction  in  Enj^land  or  Wales,  or  in 

and  disposed  of  for  and  towards  the  aiding   their   famUIes,    or    in    aiding 

discharging  out  of  prison  such  or  so  prisoners  discharged  from  any  jail  or 

many  poor  prisoners  as  then  should  be  house  of  correction  in  £ngland  or  Wales 

])risonerB  in  the  prisons  of  Lud^te  and  to  get  back  to  their  families  or  to  pro- 

the  Compter  in  liud^te,  and  the  Mar-  -cure  work,"  and  that  for  that  purpose 

slialsea  in  Southwark,"  the  amount  of  the  trustees  might  avaU  themselves  of 

relief  not  to  exceed  £5  in  each  case,  the  assistance  of  the    Prisoners'  Aid 

On  the  27th  of  January,  1835.  a  decree  Society. 

was  made  on  the  hearing  of  the  infer-  (*)  8th  Ed.,  1754,  vol.  i.,  pp.  19,  21 ; 

mation.     A   'scheme    was    prepared,  (but  see  p.  883). 

whereby   it   was   provided    that   the  (*)  The  Industrial  Schools  Act,  1888 

trustees  should  apply  the  said  sum  of  (29  &  30  Vict.  c.  118).  enacts  as  follows : 

£95  "in  procuring  the  discharge  of  Sect.  5:  "A  school  in  which  inda«- 

Srisoners  from  the  Queen's  Bencn  and  trial  training  is  provided,  and  in  which 

[arshalsea."    By  an  order  dated  the  children  are'lodged,  clothed,  and  fed, aa 

8th  of  August,  1848,  the  report  of  the  well  as  taught,  shall  exclusively  be 

master,  dated  the  20th  of  July  pre-  deemed  an  industrial  school  within  the 

ceding,  approving  the  scheme  in  the  meaning  of  this  act."   .  .  . 

above  particular,  was  eonfirmed ;  but  Sect.  8 :  "  Such  one  of  Her  Majesty's 
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*Mr.  Miller^  Q.C.,  for  the  corporation  of  London :  The  [142 
corporation  support  the  scheme,  on  the  understanding  that  the 
details  of  it  are  to  be  considered  in  chambers.     Their  view  is 

inspectors  of  prisons,  as  one  of  Her  trate,  and  shaH  specify  the  name  of  the 

Majesty's  principal  secretaries  of  state  school.    The  school  shall  be  some  cer- 

(in  this  act  referred  to  as  the  secretary  tiiied  industrial  school  (whether  situate 

of  state),  from  time  to  time  thinks  fit  within  the  jurisdiction  of  the  justices 

to  appoint  to  be  the  inspector  of  re-  .  or  magistrate  making  the  order  or  not), 

formatory  schools,  shall   be  also  the  the  managers  of  which  are  willing  to 

inspector  of  industrial  schools."   ....  receive  the  child ;  and  the  reception  of 

Sect.  12 :  '*  In  England  a  prison  an-  the  child  by  the  mana^^^ers  of  the  school 

ihority  may  from  time  to  time  con-  shall  be  deemed  to  be  an  undertaking 

tribute  such  sums  of  money,  and  on  by  them  to  teach,  train,  clothe,  1od$;e. 

such    conditions    as    they   think    fit,  and  feed  him  during;  the  whole  period 

towards  the  alteration,  enlargemant,  or  for  which  he  is  liable  to  be  detained  in 

rebuilding   of  a    certified    industrial  the  school,  or  until  the  withdrawal  or 

school,  or  towards  the  support  of  the  resignation  of   the  certificate  of   the 

inmates  of  such  a  school,  or  towards  school  takes  efiect,  or  until  the  contri- 

the  management  of  such  a  school,  or  butioa  out  of  money  provided  by  par* 

towards  the  establishment  or  building  liament  towards  the  custody  and  main- 

of  a  school  intended  to  be  a  certified  tenance  of  the  children  detained  in  the 

industrial  school,  or  towards  the  pur-  school  is  discontinued,  whichever  shall 

chase  of  land  required  either  for  the  first'  happen." 

use  of  an  existing  certified  industrial  Sect.  85:    "The  commissioners    of 

school,    or   for  the  site   of   a  school  Her  Majesty's  treasury  may  from  time 

intended    to  be  a  certified  industrial  to  time  contribute,  out  of  money  pro- 

school."  .  .  .  vided  by  parliament  for  the  purpose. 

Sect.  14:  "Any  person  may  bring  such  sums  as  the  secretary  of  state 
before  two  justices  or  a  magistrate  any  from  time  to  time  thinks  fit  to  recom- 
child  apparently  under  the  age  of  four-  mend,  towards  the  custody  and  main- 
teen  years  that  comes  within  any  of  tenance  of  children  detained  in  certified 
the  following  descriptions,  namely ,  that  industrial  schools."  .  .  . 
is  found  begging  or  receiving  alms  The  Habitual  Criminals  Act,  1869 
(whether  actually  or  under  the  pretext-  (32  &  33  Vict,  c,  99)  provides  thus: — 
of  selling  or  offering  for  sale  any  thing),  Sect.  16:  "The  provisions  of  the 
or  being  in  any  street  or  public  place  Industrial  Schools  Act,  1861  {%  shall 
for  the  purpose  of  so  begging  or  receiv-  apply  to  all  the  children  under  the  age 
ing  alms ;  that  is  found  wandering  and  of  fourteen  years  of  any  woman  who 
not  having  any  home  or  settled  place  shall  be  convicted  for  the  second  time 
of  abode,  or  proper  guardianship,  or  of  any  offense  specified  in  the  first 
visible  means  of  subsistence ;  that  is  schedule  hereto,  when  such  children 
found  destitute,  either  being  an  orphan  shall,  at  the  time  of  the  conviction,  be 
or  having  a  surviving  parent  who  is  under  her  care  and  control,  and  have 
undergoing  penal  servitude  or  imprison-  no  visible  means  of  subsistence." 
ment ;  that  frequents  the  company  of  The  Prevention  of  Crimes  Act,  1871 
reputed  thieves.  The  justices  or  magls^  (84  &  85  Vict.  c.  112)  provides  as  i'ol- 
trate  before  whom  a  child  is  brought  as  lows : 

coming  within  one  of  those  descrip-  Sect.  14:    "Where    any    woman    is 

lions,  if  satisfied  on  inquiry  of  that  convicted  of  a  crime,  and  a  previous 

fact,  and  that  it  is  expedient  to  deal  conviction  of  a  crime  is  proved  against 

with  him  under  this  act,  may  order  her,  any  children  of  such  woman  under 

him  to  be  sent  to  a  certified  industrial  the  age  of  fourteen  years  who  may  be 

school."  .  .  .  under  her  care  and  control  at  the  time 

Sect.  18 :  "  The  order  of  justices  or  of  her  conviction  for  the  last  of  such 

a  magistrate  sending  a  child  to  a  school  crimes,  and  who  have  no  visible  means 

(in  this  act  referr^  to  as  the  order  of  subsistence,  or  are  without  proper 

of  detention  in  a  school)  shall  be  in  guardianship,  shall  bo  deemed  to  be 

writing  signed  by  the  justices  or  magis-  children  to  whom  in  Great  Britain  the 

>  Probably  a  misprint  In  the  act  for  1866. 

6  Eno.  Rep.1  86 
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143]  that  the  original  purpose  having  been  one,  that  *8ingle 
purpose  should  be  effectuated;  that  it  is  of  the  first  importance 
that  the  funds  should  be  kept  together,  and  not  scattered  abroad 
in  favor  of  a  number  of  different  objects. 

No  doubt  the  commissioners  of  Endowed  Schools  might, 
under  section  30  of  their  act  of  1869  (32  &  33  Vict.  c.  56),  have 
declared  that  it  was  desirable  to  apply  these  funds  for  the  ad- 
vancement of  education,  and  they  are  still  at  liberty,  if  they 
please,  to  declare  a  scheme ;  but  these  funds  have  now,  ever 
since  May,  1871,  been  proposed  to  be  dealt  with  by  the  attorney 
general. 

Mr.  EddiSy  Q.C.,  and  Mr.  William  Latham^  for  the  governors 
of  Christ's  hospital :  The  object  of  the  legislature  in  making  the 
enactments  they  have  made  with  regard  to  industrial  schools, 
was  to  take  such  children  as  are  here  proposed  to  be  dealt  with, 
and  to  mix  them  with  a  better  class.  The  principle  of  the  pre- 
sent scheme  is  opposed  to  this  notion.  It  is  not  cy-prls  ;  and  i^. 
will  relieve  the  public  rates.  The  idea  as  to  the  refusal  of  the 
managers  to  take  these  children  is  wholly  imaginary.  Indus- 
trial schools  are  under  the  control  of  the  government;  and  the 
existing  provisions  do  practically  meet  every  case.  The  leadin^i^ 
idea  of  the  founders  was  the  relief  of  poverty  and  distress,  not 
of  crime.  Hence  the  scheme  is  not  cy-prj^.  Again,  it  proposes  the 
formation  of  a  totally  new  scheme,  to  the  estaolishment  of  which 
the  income  is  inadequate.  The  utmost  that  could  be  provided 
for  would  be  twenty-two  or  twenty-three  children.  [In  support 
of  the  Christ's  Hospital  schema  they  cited  Attorney  Genei^al  v. 
Ironmonger's  Company  (').] 

144]  *The  scheme  is  in  substance  the  scheme  of  the  corpora- 
tion, who,  finding  parliament  unwilling  to  assist  them,  have  had 
recourse  to  the  attorney  general. 

Mr.  Ka])^  Q.C.,  and  Mr.  Macnaghien^  for  the  Mercers*  Com- 
pany :  The  scheme  proposes  to  give  these  children  a  high  class 
education,  and  on  this  account  is  inapt  and  inappropriate.  The 
original  intention  was  not  education ;  and  the  charity  was  to  be 
only  for  the  poor,  and  not  for  criminals.  The  court  h^s  Raid 
that  educational  purposes  are  liable  to  abuse :  In  re  The  Lambeth 
Charities  (') ;  In  re  Stane's  Will  (*).  Here  the  effect  will  be  to 
brand  with  an  indelible  mark  these  unfortunate  children  for 

provisions  of  the   Industrial    Schools  Indastrial  Schools  Act,  1866  ...    in 

Act,  1866  .  .  .  apply ;   and  the  court  respect  of  the  children    in    the   said 

hy  whom  such  woman  is  convicted,  or  section  described." 

two  justices,  or  a  maflristrate,  shall  have  (<)  Or.  &  P. .  218  *  2  My.  &  K.,  576 ;  10 

the  same  power  of  ordering  such  chil-  CI.  &  F.,  90o. 

dren  to  be  sent  to  a  certified  industrial  (*)  32  L.J.   Ch,,.  959. 

school  as  is  vested  in  two  justices  or  a  (')  21  L.  T.  (O.t^.),  261 

magistrate  by  the  14th  section  of  the 
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whom  the  legislature  has  made  a  different  and  a  far  better 
provision. 

Mr.  Brisiowe^  Q.C.,  and  Mr.  CooJcson^  for  the  Merchant  Tailor's 
Company :  Some  of  the  existing  industrial  schools  have  in  them 
children  of  criminals.  "  Poor  "  prisoners  must  mean  prisoners 
in  custody  for  debt.  The  idea  that  criminal  prisoners  could 
file  a  bill  for  the  application  of  these  charitable  funds  is  mon- 
strous. 

Mr.  Ince,  for  the  trustees  of  Robinson's  charity. 

Mr.  SUtderiy  for  the  Draper's  Company. 

The  Solicitor  General^  in  reply:  The  objectors  to  the  scheme 
should  have  given  notice  to  the  attorney  general.  The  statutes 
that  have  been  referred  to  are  mere  empowering  statutes,  no- 
thing more.  The  schools  which  have  been  referred  to  as  hav- 
ing in  them  children  of  criminals  are  reformatories,  not  industrial 
schools.  There  is  no  evidence  to  contradict  that  of  Mr.  Ranken 
and  the  others.  If  it  be  a  reason'against  the  establishment  of 
an  industrial  school  that  it  will  relieve  the  rates,  then,  since  the 
passing  of  the  Elementary  Education  Act,  1870  (33  &  84  Vict, 
c.  75),  every  appropriation  of  charity  ""funds  to  education  [145 
must  fail.  The  statutory  provisions  are  inadequate ;  and  even 
if  put  in  force,  they  would  not  do  what  the  attorney  general 
proposes  to  do.  As  to  cy-pres :  at  the  time  when  these  charities 
were  founded  imprisonment  for  debt  was  inflicted  as  a  punish- 
ment; insolvency  was  then  treated  as  a  crime.  The  objection 
on  the  ground  of  the  injury  which  would  be  done  to  the  children 
is  purely  imaginary. 

April  30.  Sir  James  Bacon,  V.C.  :  The  application  which 
has  been  made  to  the  court  arises  out  of  a  summons  taken  out 
by  Her  Majesty's  attorney  general  for  the  purpose  of  procuring 
a  direction  for  the  application  of  a  considerable  number  of 
charitable  trusts  originally  declared  in  favor  of  poor  prisoners 
for  debt,  and  which,  by  the  changes  which  have  been  made  in 
the  law,  and  by  force  of  other  circumstances,  can  no  longer  be 
applied  strictly  and  directly  according  to  the  intentions  of  the 
donors  and  founders  of  the  several  trusts.  By  the  order  made 
on  the  hearing  ofthe  summons,  an  inquiry  was  directed  as  to 
the  particulars  of  the  several  trusts,  and  the  funds  subject  to 
those  trusts,  and  the  amount  of  their  annual  income;  and  it 
was  ordered  that  a  scheme  or  schemes  for  the  future  manage- 
ment of  the  charitable  gifts  for  prisoners,  and  for  the  application 
of  the  income,  should  be  settled.  The  particulars  have  been 
ascertained,  and  the  aggregate  annual  income  of  the  charities 
may  be  stated,  for  the  present  purpose,  at  something  more  than 
£2700. 

The  attorney  general  has  carried  into  chambers  a  scheme  by 
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which  he  proposes  that  the  whole  of  the  funds  should  be  treated 
as  one  charity,  and  be  applied  to  the  building,  establishment, 
and  maintenance  of  a  school  for  the  reception,  education,  train- 
ing, clothing,  and.  maintenance  of  children  of  both  sexes  of 
l^ersons  convicted  of  crimes  and  undergoing  the  sentences  which 
may  have  been  pronounced  upon  them.  To  this  scheme  ob- 
jections have  been  taken  by  the  existing  trustees  of  several  of 
the  charities,  each  of  whom,  besides  opposing  the  attorney 
general's  scheme,  propose  modes  in  which,  as  they  insist,  the 
charity  funds,  either  in  the  whole  or  in  part,  ought  to  be  applied. 
146]  The  first  question,  and  *indeed  the  only  one  which  can 
be  disposed  of  on  the  present  occasion,  is  the  scheme  of  the 
attorney  general.  Several  affidavits  have  been  filed  in  support 
of  that  scheme  by  persons  whose  means  of  knowledge  on  the 
subject  are  extensive,  and  whose  motives  in  urging  its  adoption 
cannot  be  otherwise  than  purely  benevolent.  [His  honor  read 
extracts  from  the  above  mentioned  affidavits  of  Mr.  Ranken, 
Major  Du  Cane,  and  the  lord  mayor,  and  continued  :]  Upon 
the  grounds  stated  in  those  affidavits  it  has  been  argued  that, 
the  object  of  the  attorney  general's  proposal  being  to  supply  a 
public  want,  and  to  accomplish  a  purpose  beneficial  to  the  whole 
community,  it  ought  to  receive  the  sanction  of  the  court;  an<l 
it  has  been  insisted  that  the  power  of  the  court  in  carrying  into 
effect  what  is  called  the  cypres  doctrine  is  without  limit  or 
qualification  ;  and  that,  since  it  has  been  found  and  determined 
that  the  original  purposes  of  the  several  charitable  gifts  cannot 
(as  unquestionably  they  cannot)  be  fulfilled, It  is  competent  to 
the  court  to  direct  the  application  of  the  funds  to  any  other 
charitable  purpose  of  which  the  court  may  approve.  On  the 
part  of  the  objectors  this  principle  is  not  disputed.  But  it  is 
admitted  only  with  this  qualification,  that  the  court,  in  applyin  ji^ 
the  cy-pres  doctrine,  will  be  guided  by  some  analogy  to  the 
original  destination  of  the  funds,  and  will  not  depart  from  the 
purpose  and  object  of  the  donors,  unless  it  be  wholly  impossible 
to  carry  those  purposes  and  objects  into  effect 

This  subject  has  been  on  many  occasions  considered  by  the 
court,  but  on  none  more  carefully  and  elaborately  than  in 
Aiiorney  General  v.  Ironmongers'  Company  (*),  which,  in  its  several 
stages,  was  the  subject  of  repeated  discussion,  and  occasioned 
much  diversity  of  opinion  among  judges  of  the  greatest  ex- 
perience and  eminence.  The  charitable  gift  there  was  for  the 
redemption  of  Christian  captives  in  Barbary— a  gift  wliicii 
wholly  failed,  because,  by  the  events  which  had  happened  since 
the  death  of  the  testator,  there  were  no  such  captives  for  whose 
benefit  it  could  be  bestowed,  and  it  was  ultimately  applied  in 

O  Cr.  &  P..  208;  2  My.  L  K..  57^:  10  a  4 F,.  008. 
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supporting  and  asaisting  charity  schools  in  England  and  Wales. 
♦Lord  Cottenham,  when  lord  chancellor,  expressed  the  [147 
principle  by  which  his  judgment  was  guided  thus  0) :  "  There 
is  necessarily  great  latitude  in  exercising  the  jurisdiction  over 
charity  funds  where  the  direct  object  of  the  donor  fails;  and 
therefore  very  different  opinions  may  be  formed  upon  that  sub- 
ject in  the  same  case.  A  charity  may  be  cy-prh  to  the  original 
object,  which  seems  to  have  no  trace  of  resemblance  to  it,  but 
which  may  be  very  properly  adopted  if  no  other  can  be  found 
having  a  nearer  connection.''  In  the  House  of  Lords  the  same 
judge  in  the  same  case  said  (*) :  '*  0/-pris  means  as  near  as  pos- 
sible to  thfe  object  which  has  failed.'*  And  Lord  Lyndhurst, 
sp.eaking  of  the  testator  in  that  case,  said  ('^ :  "  We  may  look  at 
his  disposition  in  the  will  to  see  what  his  cnaritable  inclinations 
were,  and,  having  ascertained  them,  then  we  must  provide 
something  corresponding  with  our  opinion  of  those  charitable 
inclinations.  You  cannot  talk  of  his  intention  with  respect  to 
something  that  he  never  contemplated.  The  true  mode  is,  to 
consider  what  he  did,  and  from  what  he  did  to  collect  what  were 
his  inclinations  with  regard  to  charity."  These  expressions, 
which  I  believe  have  never  been  questioned,  appear  to  rac  to  be 
the  authority  and  the  guide  by  which  questions  like  the  present 
ought  to  be  considered  and  determined.  The  corporation  of 
London  alone,  among  the  several  charities,  has  been  heard  in 
support  of  the  scheme.  The  opponents  are  somewhat  numer- 
ous —  some  of  them  insisting  upon  the  application  of  the  whole 
of  the  charity  funds  to  other  purposes ;  or,  at  all  events,  that  the 
churities  of  which  they  are  the  present  trustees  should  be  ex- 
cluded from  the  scheme.  Thus  Christ's  Hospital,  whose  share 
of  the  aggregate  income  of  the  funds  is  upwards  of  £373  per 
annum,  propose  that  the  entire  fund  shall  be  under  their  manage- 
ment, and  shall  be  applied  for  the  education  and  maintenance 
of  children,  to  be  admitted  by  them  to  their  existing  establish- 
ment up  to  the  age  of  fifteen  years,  giving  to  such  children  an 
education  higher  than  that  given  by  the  public  elementary 
scliools  in  London. 

The  Merchant  Tailors'  Company,  whose  share  of  the  aggre- 
gate fund  exceeds  £180  —  having  by  the  expenditure  of  a  large 
sum  *of  money  of  which  they  were  trustees  (called  [148 
Donkyn's  fund),  established  a  convalescent  home  at  Bognor, 
under  the  sanction  of  the  charity  commissioners,  in  which  they 
provide  thirty-five  beds  —  desire  to  provide  twelve  more  beds, 
whereby  the  usefulness  of  their  institution  would  be  very  bene- 
ficially increased,  and  claim  to  have  the  whole  income  applied 
to  this  purpose.     The  Mercers'  Company,  the  income  of  whose 

(»)  Cr.  &  P.,  227.  O  10  CI.  &  F.,  922.  0  10  CI.  &  F.,  924^ 
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trust  funds  is  about  £600  per  annum,  propose  that  the  whole  of 
the  income  shall  be  appropriated  to  the  Bupport  of  convalescent 
hospitals;  but  if  such  entire  income  shall  not  be  amalgamated, 
then  that  the  prison  charities  of  which  they  are  trustees  shall  be 
jipplied  for  the  support  of  such  convalescent  hospitals.  The 
Drapers'  Company,  who  are  the  trustees  of  Bancroft's  school  for 
the  education  of  100  poor  boys,  and  whose  share  of  the  income 
of  these  charities  is  about  £180,  propose  that  this  fund  should 
be  applied  by  them  in  providing  for  the  admission  to  their  school 
of  day  scholars,  in  addition  to  the  100  boys  already  on  the  found- 
ation. The  churchwardens  of  Christ  Church,  Newgate  street, 
are  trustees  of  a  sum  which,  by  accumulation,  has  become  j62000 
consols,  out  of  which  the  sum  of  £4  per  annum  is  at  present  ap- 
plicable for  the  discharge  of  any  poor  person  in  prison  for  debt ; 
and  they  desire  .to  retain  the  application  of  that  fund  under  an 
order  formerly  made.  Although  the  several  charities  I  have 
mentioned  tate  different  views  as  to  the  future  application  of 
the  funds  of  which  they  are  trustees,  they  all  agree  in  opposing 
the  attorney-general's  scheme.  The  grounds  of  their  opposition 
may  be  stated  to  be  twofold.  First,  they  say  that  the  scheme 
is  in  itsglf  open  to  objection,  because  it  does  not  so  resemble  in 
its  nature  the  charitable  intentions  expressed  by  the  several 
donors  as  to  justify  its  adoption,  in  accoi'dance  with  the  princi- 
ples which  this  court  has  always  regarded  in  applying  the  cy-pris 
doctrine,  for  that  there  are  many  other  objects  more  analogous 
to  the  charitable  designs  of  the  donors  ;  and,  secondly,  they  say 
that  the  scheme  is  in  itself  objectionable  in  its  nature,  and  ought 
not  to  be  sanctioned  by  the  court. 

It  is  clear  that  the  intentions  of  the  donors,  one  and  all,  were 
149]  to  *relieve  a  particular,  and  unfortunately  too  well  known, 
description  of  human  misery,  and  that,  besides  the  relief  which 
it  was  intended  to  give  to  poor  persons  imprisoned  for  debt, 
the  selection  was  to  be  made  of  the  very  poorest,  and  in  some 
cases  of  the  most  sickly,  anct  that  the  objects  of  the  charities 
must  in  all  cases  be  adult  persons.  It  was  suggested  by  the 
attorney  general  that  the  gifts  in  favor  of  poor  prisoners  might 

Sroperly  include  poor  criminal  prisoners,  and  this  because 
fewgate,  which  was  a  prison  for  criminals,  is  mentioned  in 
some  of  the  wills.  Bat  I  do  not  think  it  open  to  doubt,  upon 
the  true  construction  of  the  bequests,  that  prisoners  for  debt 
were  the  only  prisoners  meant  by  the  donors,  or  that  Newgate 
was,  and  had  been  for  centuries  before  the  building  of  White- 
cross  street  prison,  a  prison  for  London  debtors.  Certain  it  is 
that  no  trace  is  to  be  discovered  of  any  intention  to  afford  relief 
to  children  or  to  encourage  or  assist  education  —  nor,  indeed, 
of  any  other  intention  than  to  relieve  pressing,  urgent,  imme. 
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diate  want,  by  freeing  the  objects  of  the  bounty  from  the 
thruldom  and  enforced  idleness  of  a  prison,  and  restoring  them 
to  that  liberty  which  would  enable  them  to  ffain  their  livelihoods 
by  their  labor.  I  am  satisfied,  therefore,  that,  without  under- 
taking to  specify  in  what  particular  manner  the  charity  fund 
ought  to  be  applied  (as  indeed  it  is  no  part  of  my  duty  to  do 
on  the  present  occasion),  the  funds  may  be  applied  in  a  man- 
ner much  more  consonant  to  the  intentions  of  the  donors  than 
by  building  a  house  and  erecting  an  establishment  for  the 
education  and  maintenance  of  such  a  limited  number  of  chil- 
dren as  is  now  proposed.  I  say  this  with  a  full  conviction  that 
the  project  of  the  attorney  general  might  iu  some  degree 
relieve  present  misery,  and  perhaps  prevent  future  crime;  but 
I  must  add  that  -I  have  not  found  any  instance  in  which  the 
court  has  applied  charity  funds  cy-pres  to  the  founding  and 
building  of  a  totally  new  establishment. 

The  second  head  of  objection  which  has  been  urged  appears 
to  go  to  the  very  substance  of  the  scheme.  It  is  first  said  that 
it  i's  unnecessary,  for  that  the  law  has  already  made  a  provision 
for  the  cases  to  which  the  scheme  relates.  Industrial  schools 
for  the  education,  training,  and  maintenance  of  fehildren  of  the 
lowest  class  of  society,  in  their  origin  supported  by  voluntiiry 
contributors,  have  ♦been  long  established  and  are  numer-  [150 
0113.  Their  usefulness  has  been  recognized  by  the  legislature  ; 
provisions  are  made  for  their  assistance  by  the  state  when  they 
.shall  have  been  certified  by  the  home  secretary;  and  the  prison 
authorities  are  by  the  29  &  30  Vict.  c.  118,  empowered  to  con- 
tribute to  the  establishment  and  support  of  such  schools,  and 
even  to  the  building  of  such  schools  when  intended  to  be  cer- 
tified. Children  found  begj^ing,  or  vagrant,  or  orphan,  or 
whose  surviving  parent  may  be  undergoing  imprisonment,  or 
children  frequenting  the  company  of  reputea  thieves,  or  juvenile 
oflenders  under  the  age  of  twelve  years,  may  be  sent  by  an 
order  of  justices  to  certified  industrial  schools,  the  managers  of 
which  shall  be  willing  to  receive  them,  and  there  detained  for 
the  periods  limited  by  the  justices'  order;  and,  by  subsequent 
acts,  children  under  fourteen  years  of  age,  and  having  no  visi- 
ble means  of  subsistence,  of- a  woman  twice  convicted,  may  in 
like  manner  be  sent  to  certified  industrial  schools.  The  oppo- 
nents of  the  scheme  say  that  to  accede  to  it  would  be  to  apply 
the  charity  revenues  in  aid  of  taxes  and  rates ;  and  it  is  certain 
that  whatever  support  may  be  given  to  an  industrial  school 
under  the  certificate  of  the  secretary  of  state,  must  be  given  by 
the  treasury,  and  that  so  much  as  may  be  contributed  by  the 
prison  authorities  must  be  borne  by  the  local  rates.  Reference 
has  been  made  to  a  bill  which  was  brought  into  parliament  by 
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the  corporation  of  London  for  the  same  object  as  that  which  is 
proposed  by  the  scheme,  but  which  bill  was  rejected  bj  the 
committee  of  the  house  of  commons,  and  the  opponents  ascribe 
the  support  given  by  the  corporation  of  London  to  the  present 
scheme  to  a  desire  on  their  part  to  avail  themselves  of  the 
scheme  to  accomplish  the  object  which  they  failed  to  obtain  by 
their  bill,  and  so  to  escape  the  payments  which  otherwise  might 
have  to  be  defrayed  out  of  the  rates.     Although  no  such  inten- 
tion can  be  imputed  to  the  attorney  general,  it  is  indisputable 
that  the  application  of  the  charity  funds  to  the  purposes  of  the 
scheme  would  have  the  effect  of  relieving,  pro  ianlOj  demands 
which  might  otherwise  have  to  be  borne  by  rates  and  taxes, 
[t  has  been  further  urged  by  the  opponents  that  the  amount  of 
the  charity  funds,  considerable  as  they  are,  will,  when  necessary 
deductions  shall  have  been  made  for  building,  for  the  expenses 
of  management,  and  for  other  incidental  expenses,  leave  an 
151]  annual  income  insufficient  *to  provide  for  more  than  a 
very  limited  number  of  children  —  an  objection  which,  if  it 
stood  alone,  would  not  be  conclusive. 

The  main  objection  to  the  scheme  of  the  attorney-general 
appears  to  me  to  be,  that  it  departs  entirely  from  the  intention 
of  the  founders  of  the  charities,  and  that  it  is  not  shown,  and  I 
have  no  reason  for  thinking,  that,  although  the  funds  can  no 
longer  be  applied  for  the  relief  of  poor  prisoners  for  debt,  they 
may  not  be  applied  usefully,  and  beneficially,  and  charitably, 
for  the  relief  of  adult  sick  and  poor  persons,  the  misery  and 
want  of  whose  condition  were  undoubtedly  the  inducement  of 
the  several  donors  to  make  their  several  bequests.  Nor  do  I 
doubt  that  such  an  application  is  that  which  the  rule  of  the 
court  prescribes  in  such  cases. 

Notwithstanding  the  benefit  which  would  be  conferred  by 
providing  for  the  industrial  education  of  the  children  of  cri- 
minals, I  cannot  but  think  that  it  is  of  most  questionable  policy 
to  form  an  exclusive  or  special  establishment  for  such  children, 
and  thereby  perpetuate  the  memory  of  the  misfortune  to  which 
their  infancy  was  exposed  by  the  crimes  of  their  parents;  for 
although  it  may  be  true  that,  upon  their  leaving  the  school, 
masters  and  employers  rai^ht  be  found  for  them,  it  is  no  less 
certain  that  the  fact  of  their  being  certified  and  marked  as  the 
children  of  criminals  cannot  be  advantageous  to  their  future 
progress  in  the  world.  Nor  do  I  consider  it  is  a  sufficient 
answer  to  this  objection  that  the  state  has  already  established 
reformatory  schools  for  children  convicted  of  actual  crime.  It 
is  said  that  there  is  an  objection  on  the  part  of  managers  of 
some  industrial  schools  to  admit  to  them  the  children  of  cri- 
minals, but  no  instances  of  the  existence  or  prevalence  of  such 
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nn  objection  have  been  furnished  ou  this  occasion,  while  the 
statutes  I  have  referred  to  seem  to  contemplate  it  as  practicable, 
at  least,  that  the  orders  of  the  justices  for  committal  to  indus- 
trial schools  of  very  young  criminals,  and  of  children  who  are 
ill  the  way  of  becoming  criminal,  would  be  obeyed.  And  such 
a  mode  of  dealing  with  them  would  be  the  more  effectual,  be- 
cause the  justices'  order  would  ensure  the  detention  of  the 
children  in  the  schools  —  a  power  which  would  and  must  be 
wanting  in  the  scheme.  If  it  were  adopted,  there  is  nothing  to 
l>revent  criminal  parents  from  withdrawing  their  children  from 
the  projected  school. 

♦TTpon  the  whole,  I  am  of  opinion,  for  the  reasons  I  [152 
have  given,  that  I  am  not  at  liberty  to  adopt  the  scheme  of  the 
attorney-general  in  its  present  form;  and  as  the  suggestions. 
made  by  the  several  opponents  of  their  views  as  to  the  proper 
application  of  the  charity  funds  are  not  now  before  me,  I  have 
purposely  forborne  to  express  any  opinion  upon  them. 

The  following  are  minutes  of  the  order : 

This  court  being  of  opinion  that,  in  settling  a  scheme  or  schemes  for  the 
fature  management  and  regulation  of  the  funds  belonging  to  the  said  charitable 
bequests  for  prisoners,  such  funds  ought  not  to  be  applied  towards  the  establish- 
ment of  an  industrial  school  for  children  of  convicted  persons. 

Order  that  it  be  referred  back  to  chambers  to  consider  h  scheme  or  schemes  in 
pursuance  of  said  order  dated  the  8tli  pf  May,  1871. 

Costs  of  all  parties  appearing  to  be  costs'  in  the  matters. 

Solicitor  for  the  attorney-general :  Mr.  Fearon. 
Solicitor  for  the  citv  of  London  :  Mr.  T.J.Nelson. 
Solicitor  for  Christ  s  Hospital :  Mr.  Mabaiy. 
Solicitor  for  the  Mercers'  Company  :  Mr.  Wainey,  Jun. 
Solicitor  for  the  Merchant  Tailors'  Company  :  Mr.  S.  Fisher* 
Solicitor  for  Robinson's'  Charity:  Mr.  Engleton. 
Solicitors  Tor  the  Drapers'  Company :  Messrs.   Lawford  jf 
Waierhouse. 
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*Ex  parte  Llansamlet  Tik  Plate  Company.    In  re  Voss.  [155 

Breach  of  Oontraet^Meamre  of  Ddmages-^Ooods  to  he  delivered  fty  Installments^ 
Non-delvtery^Forbearance  of  Buyer^Bankruptey^Proof 

A  manufacturer  of  iron  contracted,  in  May,  1871,  to  sell  to  a  coi^pany  150  tons 
of  iron  at  a  specified  price  per  ton,  delivery  to  be  twenty  tons  per  month.  Tlie 
deliveries  were  not  duly  made  under  the  contract.  In  January,  1873,  the  vendor 
filed  a  petition  for  liquidation  by  arranj^ment.  At  that  time  a  considerable 
quantity  of  iron  remained  to  be  delivered,  and  the  market  price  of  iron  had  risen 
very  much.  It  appeared  that  in  some  cases  the  company  had  boug^ht  iron  in  the 
market  to .  supply  the  deficiency  in  the  monthly  deliveries.  It  did  not  appitar 
that  any  actual  request  had  been  made  by  the  vendor  for  the  postponement  of  the 
deliveries : 

6  Eng.  Rep.]  87 
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ffeld,  tbat  the  company  coald  prove  in  the  liqaidation  only  for  the  differences 
between  the  contract  price  of  the  iron  and  the  market  prices  of  the  days  when 
the  respective  defident  deliveries  were  made. 

Ogle  V.  Earl  Vane  (*)  distinguished. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  County 
Court  at  Swansea.  John  Matthew  Voss  carried  on  business  at 
Swansea  as  an  iron  manufacturer  under  the  name  of  the  Yspitty 
Company.  On  the  11th  of  May,  1871,  he  entered  into  the  fol- 
lowing contract  with  the  Llansamlet  Tin  Plate  Company : 

"  YspiUi/  Works,  11  May,  1871. 
"Dear  Sirs, —  In  reply  to  your  favor  of  this  date,  we  have 
much  pleasure  in  confirming  your  proposal  to  take  150  tons  of 
best  coke  bars  in  trucks  at  our  works  at  £7  15s.  per  ton,  and 
150  tons  of  common  iron  black  plate  at  £14  25.  Qd.  per  ton,  in 
trucks  here  also ;  delivery  to  be  20  tons  of  each  per  month. 

"  Tours  very  truly, 

''For  the  Yspitty  Company  and  self, 

"  J.  M.  Voss." 

The  deliveries  were  not  duly  made  under  this  contract.  In 
some  months  there  was  no  delivery  made,  and  in  others  the  de- 
livery was  deficierlt. 

156]  *0n  the  18th  of  January,  1872,  Voss  filed  a  petition  fop 
liquidation  by  arrangement,  and  a  trustee  was  afterwards  ap- 
pointed. When  the  petition  was  filed  there  remained  to  be 
delivered  under  the  contract  ninety-five  tons  of  coke  bars  and 
129  tons  of  black  plate.  The  price  of  iron  had  risen  considera- 
bly, and  the  Llansamlet  Company  claimed  to  prove  in  the  liqui- 
dation, by  way  of  damages  for  the  breach  of  the  contract,  for  a 
sum  equal  to  the  difference  between  the  contract  price  and  the 
market  price  at  the  date  of  the  filing  of  the  petition.  The  sum 
claimed  was  £895  55.  The  trustee  rejected  the  claim  as  exces- 
sive, on  the  ground  that  the  proof  could  only  be  made  as  to  the 
deficiency  in  each  monthly  delivery  for  the  difference  between 
the  contract  price  and  the  market  price  at  the  end  of  the  month 
in  which  the  delivery  ought  to  have  been  made.  Application 
was  then  made  to  the  judge,  and  he  made  the  following  order: 

"It  is  ordered  that  theproof  of  the  Llansamlet  Company  be 
rejected  for  the  amount  claimed,  and  that  an  account  be  taken 
of  the  quantities  of  best  coke  bars  and  common  iron  black  plates 
agreed  to  be  delivered  at  the  times  stated  in  the  agreement  dated 
the  11th  of  May,  1871;  of  the  quantities  actually  delivered  at 
those  times;  of  the  quantities  purchased  by  the  Llansamlet 
Company  to  supply  deficiencies,  and  the  prices  paid  for  the 
same,  and  the  difiercnce  between  the  contract  price  and  the 

O  Law  Rep.,  3  Q.B.,  275. 
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market  price  of  the  day  when  the  purchases  were  made  to  sup- 
ply deficiencies.  And  this  court  doth  declare  that  the  Llansam- 
let Company  are  entitled  to  prove  against  the  estate  of  J.  M. 
Voss  for  the  difference  between  the  contract  price  and  the  mar- 
ket price  of  the  day  at  the  respective  times  of  short  delivery  or 
non-delivery  of  best  coke  bars  and  common  iron  black  plates 
under  the  said  contract  when  no  purchases  were  made  by  the 
Llansamlet  Company  to  supply  deficiencies,  and  for  the  diflfer- 
ence  between  the  contract  price  and  the  prices  paid  when  pur- 
chases were  made  by  the  Llansamlet  Company  to  supply  the 
said  deficiencies,  after  ^iving,credit  for  any  sum  that  may  be  due 
from  the  Llansamlet  Company  to  the  estate  of  J.  M.  Voss." 

It  appeared  from  the  evidence  that  the  Llansamlet  Company 
had  *bought  some  bars  of  iron  in  the  market  from  time  [157 
to  time  in  consequence  of  the  non-delivery  under  the  contract. 
It  appeared  also  that  shortly  before  the  liquidation  petition  was 
filed  the  Llansamlet  Company  had  pressed  for  the  delivery  of 
what  then  remained  due  under  the  contract,  and  that  "William 
Jones,  the  manager  of  Voss's  works,  had  offered  to  deliver 
some  iron  bars  then  lying  at  the  works  in  part  fulfillment  of  the 
contract,  but  that  as  trucks  could  not  be  obtained  these  bars 
were  never  delivered.  In  an  affidavit  which  was  made  by  Jones 
he  stated  that  the  short  deliveries  and  non-deliveries  under  the 
contract  were  "for  the  convenience  and  advantage,  and  by  the 
desire  and  actual  request,  of  the  Yspitty  Company  ;'*  but*  on 
cross  examination  Jones  admitted  that  no  such  request  had  in 
fact  been  made.  Voss  made  an  affidavit,  in  which  he  stated 
that  the  sole  reason  for  not  delivering  the  quantity  of  .iron  con- 
tracted for  was  his  inability  to  manutacture  the  same. 

The  Llansamlet  Company  appealed  from  the  decision  of  the 
County  Court  judge. 

Mr.  De  GeXy  Q.C.,  and  Mr.  Beresford,  for  the  appellants  :  This 
case  is  governed  by  Ogle  v.  JSarl  Vane  (*).  We  ought  not  to 
suffer  by  the  indulgence  we  have  given  to  the  vendor.  We 
were  not  bound  to  go  into  the  market  at  the  end  of  each  month 
to  bay  the  deficiency  in  the  delivery  of  that  month  ;  it  was  a 
mere  chance  whether  the  price  would  rise  or  fall.  If  the  price 
of  iron  had  fallen,  the  trustee  could  still  have  compelled  us  to 
fulfill  our  contract.  The  principle  laid  down  by  Baron  Martin 
in  his  charge  to  the  jury  in  Ogle  v.  Ezrl  Vane  exactly  applies. 

Mr.  Bristawej  Q.C.,  and  Mr.  WUberforce^  for  the  trustee :  The 
evidence  that  the  cohipany  went  into  the  market  and  bought 
iron  shows  that  there  was  no  contract  of  forbearance  on  their 
part  as  in  Ogle  v.  Sari  Vane.  The  onus  is  on  them  to  show 
affirmatively  that  they  waited  for  the  convenience  of  the  vendor, 

(»)  Uw  Rep.,  3  Q.  B.,  375 ;  Ibid.,  3  Q.  B., 373. 
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V  and  this  they  have  uot  shown.  On  the  contrary,  there  is  negative 
|'>  '.  158]  ^evidence  that  they  did  not  wait.  One  instance  of  their 
L..^. .                     goi^g  ii^to  the  market  to  buy  is  enough. 

Mr.  Dt  Oex^  in  reply:  According  to  Ogle  v.  EarU  Vanei^) 

V  there  need  be  no  contract  of  forbearance.     It  is  clear  that  the 

postponement  was  for  the  vendor's  convenience,  and  therefore 
the  damages  ought  to  be  assessed  on  the  footing  of  our  having 
to  buy  the  ir.on  at  the  market  price  when  the  petition  was  filed. 

Sir  James  Bacon,  C. J. :  There  is  no  doubt  that  the  case  of 
Of/le  V.  Earl  Vane  is  a  very  important  one  upon  this  subject. 
The  question  arises  whether  what. was  done  there  ought  to  be 
I  done  here. 

In  Ogle  v.  JSarl  Vane  the  case  as  to  the  contract  was  very  plain. 
It  was  a  contract  to  be  completed  within  the  then  present 
quarter  from  April,  1865  ;  and  it  was  one  entire  contract.  There 
was  no  performance  of  it  at  all  in  the  interval  of  that  quarter. 
The  correspondence  set  out  in  the  report  shows  that  the  vendors 
were  unable  to  perform  their  part  of  the  contract,  and  that  they 
made  a  variety  of  excuses,  and  in  some  of  the  letters  asked  for 
a  substitution  of  a  different  kind  of  iron  in  completion  of  their 
contract.  Nothing  came  of  that  negotiation.  Then  the  day 
arrived  when  the  contract,  which  was  one  entire  contract 
for  partial  deliveries,  was  totally  broken.  The  purchasers  in- 
sisted that  they  were  entitled  to  recover  damages  for  the  con- 
tract broken.  On  the  other  side  it  was  said:  "The  utmost 
amount  of  your  damages  is  the  difference  between  the  price  at 
which  at  the  time  of  the  breach  you  could  have  bought  in  the 
market  that  iron  which  we  contracted  to  give  you,  and  which 
we  did  not  give  you,  at  the  contract  price ;  and  you  ask  for 
more  than  that."  Now  the  summing  up  of  Mr.  Baron  Martin 
on  the  trial  (which  is  quite  consistent  with  everything  which 
was  said  in  the  course  of  the  judgments  in  the  Court  of  Queen's 
Bench  and  in  the  Court  of  Error)  seems  to  me  to  comprise  the 
whole  case.  He  told  the  jury  that  (*)  there  was  no  other  con- 
tract but  the  original  bought  and  sold  notes  (and  so  it  was 
subsequently  decided),  and  he  added,  "  When  the  time  comes 
159]  *to  complete  a  contract  to  supply  goods,  and  the  vendor 
says,  *  I  cannot  deliver,'  the  damages  are  the  difference  between 
the  market  price  when  the  contract  is  broken  and  the  contract 
price.  But  if  the  vendor  holds  out  that  he  will  be  able  to  deliver 
at  some  future  time,  and  the  vendee  waits  accordingly,  there  is 
no  fresh  contract,  but  the  circupistance  may  be  taken  into  con- 
sideration in  ascertaining  the  damages,  when  the  vendee  ^oes 
into  the  market  on  the  vendor  turning  out  unable  after  all  to 
deliver  the  goods."     That  was  left  to  the  jury,  and  the  jury 

(«)  Law  Rep.,  2  Q.  B.,  275.  («)  Law  Rep..  3  Q.  B.,  278. 
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found  a  verdict  for  the  larger  amount,  for  more  than  the  market 
price  at  the  time  when  the  contract  was  broken.  The  question 
was,  whether  that  was  a  right  direction  to  the  jury,  and  that 
question  went  to  the  Queen's  Bench  and  afterwards  to  the  Court 
of  Error. 

I  am  at  a  loss  to  discover  any  rescmbhmce  between  that  case 
and  the  present.  I  have  no  doubt  about  the  hiw  as  there  laid 
down.  But  here  I  find  a  contract  to  deliver  a  number  of  par- 
cels of  iron  of  two  difierent  qualities,  the  deliveries  to  take  place 
periodically  during  a  period  extending  from  May,  1871,  to  Janu- 
ary, 1872,  which  period  expired  at  or  about  the  time  when  the 
liquidation  proceedings  were  commenced.  That  the  coptract 
was  broken  is  quite  clear;  what  was  done  is  quite  clear;  and 
that  distinguishes  the  case  from  Ogle  v.  Earl  Vane  f^).  The  evi- 
dence shows  that  the  vendees  went  into  the  market,  not  when 
the  insolvency  of  the  vendors  happened,  but  from  time  to  time 
as  they  required  it,  a-nd  bought  some  iron  ;  and  as  to  that  they 
have  a  right,  on  the  clearest  principles,. to  claim  as  a  debt  the 
difference  between  the  price  they  contracted  to  pay  and  that 
which  they  were  obliged  to  pay  to  some  other  vendor.  There 
was  no  such  purchase  in  Ogle  v.  Mi^rl  Vane.  Even  if  there  had 
been,  still  that  would  have  been,  as  Baron  Martin  said,  a  matter 
for  the  jury  to  take  into  consideration  upon  all  the  circum- 
stances of  the  case.  Xow  all  the  circumstances  of  this  case,  as 
they  were  presented  to  the  learned  judge  whose  decision  is  now 
appealed  from,  were  these :  the  breaches  from  time  to  time  of 
the  contract;  the  fact  that  the  purchasers  had  provided  them- 
selves in  the  market  with  some  iron  at  a  price  higher  than  the 
contract  price ;  and  that  when  the  liquidation  proceedings  were 
commenced  a  very  considerable  quantity  of  iron  still  remained 
to  be  *8upplied.  But  it  was  also  in  evidence  that,  imme-  [160 
diately  before  the  liquidation  petition  was  presented,  a  demand 
was  made  by  the  vendees  for  the  iron,  some  of  which  ought  to 
have  been  long  ago  delivered,  and  that  a  conversation  then  took 
place  between  Jones  and  Mr.  Williams,  the  agent  of  the  com- 
pany. Mr.  Williams  asked  if  he  might  have  some  iron  which 
was  then  visible  on  the  premises,  and  Mr.  Jones  said,  "  Tes, 
you  can  have  it ;  and  if  you  will  send  trucks  for  it,  you  may  take 
it  away  ;'*  or  something  to  that  effect.  The  trucks  were  not 
sent,  and  there  was  no  delivery  of  that  iron.  It  has  been  sug- 
gested that  Mr.  Jones  had  no  authority  to  do  that,  and  that  that 
could  have  no  effect  upon  the  contract.  In  my  opinion  Mr. 
Jones  as  manager  had  full  authority  then  and  there  to  deliver 
to  Mr.  Williams,  if  he  chope  to  accept  it,  the  iron  which  he 
pointed  out,  in  performance  and  satisfaction,  so  far  as  it  would 

0)LawBop.,3Q.B.,275. 
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go,  of  the  contract  then  sabsistinff  between  them.  That  Mr. 
Williams  would  have  accepted  it  if  Tie  could  have  got  the  trucks, 
]9, 1  think,  also  clear.  That  there  was  forbearance  on  the  part 
of  the  purchasers  is  also  clear  on  the  evidence.  But  it  is  in  dis- 
pute whether  the  forbearance  took  plage  at  the  request  of  Mr. 
V OSS ;  upon  that  there  is  a  conflict  of  evidence.  It  is  said  on 
behalf  of  the  trustee  that  the  forbearance  was  simply  an  omis- 
sion to  insist  upon  the  delivery ;  that  it  was  very  convenient,  ni> 
doubt,  to  Mr.  v  oss  that  the  delivery  should  not  take  place,  be- 
cause he  was  engaged  in  carrying  out  some  more  lucrative  busi- 
ness ;  but  that  there  was  no  other  forbearance  than  that.  I 
think  that  is  proved  by  the  facts  of  the  case,  and  I  need  not 
trouble  mjself  to  reconcile  what  Air.  Jones  said  at  one  time  witii 
what  he  said  at  another,  because  the  facts  speak  for  themselves. 
Then,  this  being  the  state  of  things,  the  proof  tendered  by  the 
Llansamlet  Company  for  £895  was  rejected  by  the  trustee  as 
excessive,  and  upon  the  issue  joined  on  that  proof  the  matter 
goes  before  the  judge.  Now,  assuming  for  one  moment  that 
Ogle  V.  Earl  Vane  (*)  applies  to  this  case  (though  in  my  opinion 
it  does  not  apply  at  all),  and  adopting  what  Baron  Martin  said 
to  the  jury  in  Ogle  v.  Earl  Va;je,  let  me  assume  that  was  in  the 
mind  of  the  learned  judge  of  the  County  Court  when  he  de- 
cided this  case,  and  that,  taking  into  consideration  all  those  cir- 
cumstances which  have  been  insisted  upon,  he  was  of  opinion, 
161]  *acting  as  a  jury  (for  that  is  a  part  of  his  function),  that 
the  justice  ot  the  case  required  him  to  give  a  verdict,  first  to 
ascertain  and  settle  the  particulars  which  are  mentioned  in  the 
inquiry  which  he  directs,  and  then  to  make  an  order  to  prove 
for  what  should  be  the  result  of  that  inquiry.  That  is  not  in- 
consistent with  Ogk  v.  Earl  Vam  (*).  What  is  it  the  learned 
judge  has  directed  ?  He  deals  with  the  fact,  which  was  passed 
over  very  much  in  the  argument,  that  it  is  suppressed  from  the 
account, which  accompanied  the  proof,  what  the  difference  was 
between  the  contract  price  and  the  market  price  when  the  pur- 
chases were  made  from  time  to  time,  and  the  proof  was  rejected 
for  the  amount  claimed,  because  there  was  not  any  evidence  to 
justify  it.  For  want  of  those  materials  the  judge  directed  the 
account  mentioned  in  the  order  to  be  taken.  How  can  justice 
be  done  in  a  case  of  this  sort,  except  by  sucli  an  inquiry  being 
made?  Ogle  v.  Earl  Vane  does  not,  as  I  have  already  said,  in 
my  judgment,  apply  to  this  case,  because  that  was  a  case  of  an 
entire  contract  and  an  entire  failure.  There  was  nothing  what- 
ever done  to  disturb  the  entirety  of  those  two  ingredients. 
Here,  at  the  end  of  the  first  month,  there  was  a  right  to  the 
performance  of  the  contract ;  there  was  a  similar  right  at  the 

(0  Law  Rep.,  2  Q.B.,  37"). 
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end  of  every  succeeding  month.  The  .parties  went  on  dealing^ 
with  each  other,  and  insufficient  quantities  were  supplied  an^ 
accepted  without  objection  by  the  purchasers,  and  it  was  not 
until  January,  1872,  that  it  was  ascertained. how  much  on  the 
whole  the  supply  had, been  deficient  for  the  completion  of  the 
contract.  Then,  if  it  could  bo  said  that,  beyond  the  market 
price  to  be  ascertained  in  the  mode  which  the  learned  judge  has 
pointed  out,  there  was  still  additional  damage  which  the  pur- 
chaser might  claim,  that,  in  the  words  of  Mr.  Baron  Martin, 
would  be  a  question  for  the  jury.  Then,  admitting  that  there 
was  forbearance  on  the  part  of  tlie  purchasers  —  admitting  that 
it  was  an  advantage  to  the  vendor,  that  it  was  a  convenience  to 
him,  and  that  it  was  at  his  request  —  a  forbearance  for  which 
he  was  to  pay  —  the  learned  judge  who  had  to  assess  the  da- 
mages has  thought  right  to  ascertain  them  by  means  of  the 
account  which  he  has  directed.  He  has,  in  my  judgment,  done 
nothing  at  variance  with  the  decision  in  Ogle  v.  Earl  Vane  ;  he 
lias  decided  according  to  the  stridt  *justice  of  the  case,  [162 
and  bis  order  must,  as  far  as  I  am  concerned,  be  affirmed,  and 
this  appeal  must  be  dismissed  with  costs  (^). 

Solicitor  for  the  appellants :  Mr.  W,  M.  Hacon^  agent  for  Mr. 
C.  NorioTij  Swansea. 

Solicitors  for  the  trustee  :  Messrs.  TampUriy  Taylor^  ^  Joseph^ 
agents  for  Messrs.  Slrick  ^  Bellinghamj  Swansea. 

O  An  appeal  was  broaglit  from  this  purchasers  at  the  request  of  the  vendor, 

decision,  and  was  argued  before  the  In  Ogle  v.  £kirl  Vane  there  was  some 

lords  justices  on  the  25th  of  May,  1873.  evidence  to  go  to  a  jury.    The  orders  of 

Mr.  Lindley,  Q.C.,  and  Mr.  Beresford,  the  County  Court  judge  and  the  chief 

appeared  for  the  appellants.  judge  were  quite  right,  and  the  appeal 

Mr.  Brigtotoe,  Q.C.,  and  Mr.  A.  WU-  must  be  dismissed  with  costs. 

liams,  for  the  trustee.  Sir  Q.  Mellisr,  L.J. :  I  am  of  the 

Sib  W.  M.  James,  L.J.,^aid:  It  ap-  same  opinion.     The  only  question  is 

pears  to  me  that  the  County    Court  whether  the  County  Court  judge  came 

judge  could  not  have  come  to  a  differ-  to  a  ri^ht  conclusion  on  the  point  of 

ent  conclusion  from  that  at  which  lie  fact  after  having  the  witnesses  exa- 

arrived.    There  is  not  a  particle  of  evi-  mined  before  him.     I  see  no  reason  to 

dence  of  forbearance  on  the  part  of  the  differ  from  him. 


[Law  Reports,  16  Equity,  168.]' 
L.C.forM.R.    May  28, 1873. 

♦Hardwick  v.  Hardwick  (').  [168 

[1865  H.  112.] 

Will — Devise— Falsa  JDemongtratio — Mlsdesenption  as  to  Locality  and  Occu- 
pation, 

Testatrix  devised  "  all  that  my  share  and  interest  in  the  lands  known  by  the 
name  of  D,  situate  in  the  parish  of  E,  now  in  the  occupation  of  E." 

Q)  See  ante.  Farter  v.  Catharines  CoUege  and  note. 
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The  lands  known  as  D  included  two  small  cIosbs  in  the  parish  of  L,  but  onlj 
/accessible  from  the  rest  of  the  lands,  which  were  in  the  parish  of  K ;  also  one 
*:lose  formerly  in  the  same  occupation  as  the  other  land,  but  at  the  date  of  the 
vill  and  the  death  of  the  testatrix  occupied  by  M.  There  was  no  residuary 
4evi8e :  . 

Hdd^  that  these  three  closes  passed  under  the  devise. 

Mart  Taylor  by  her  will,  made  in  1860,  devised  a  portion  of 
^\ev  real  estate  to  her  trustees  upon  certain  trusts,  by  the  followr- 
\ug  description  :  — "  All  that  my  farm  and  lands  situate  at  Hod*];- 
liurst,  in  the  parish  of  Church  Stretton,  now  in  my  own  occu- 
pation, and  all  that  my  cottage  and  garden  at  the  Lower  Wood, 
now  in  the  occupation  of  Robert  Muir." 

The  testatrix  devised  the  other  portions  of  her  real  estate  to 
169]  ^^^  *tru8t9e9  upon  certain  other  trusts,  by  the  following 
description  :  "  All  that  my  share  and  interest  in  the  messuages, 
lands,  and  premises  called  or  known  by  the  !iame  of  the  I)yff- 
rydd  and  the  Little Dyffrydd,  situate  in  the  parish  of  Kinnerley, 
in  the  count}'  of  Salop,  now  in  the  occupation  of  John  Edwards, 
also  my  estate  and  interest*  in  certain  messuages,  lands,  and 
hereditaments  situate  at  Picklescott,  in  the  said  county  of  Salop, 
in  the  occupation  of  Mr.  Thomas  Rogers."  There  was  no  re- 
siduary devise. 

The  question  arose,  on  further  consideration  of  a  suit  for  the 
administration  of  the  e^ate  of  the  testatrix,  what  lands  were 
included  in  the  devise  of  the  interest  of  the  testatrix  in  Dyft- 
rydd  and  Little  Dyffrydd.  With  respect  to  this  property,  the 
particulars  of  which  were  set  out  in  the  second  schedule  of  the 
chief  clerk's  certificate,  the  chief  clerk  certified  as  follows :  "  Parts 
of  the  property  described  as  Dyffrydd  are  situate  in  the  parish 
of  Llandisilio,  in  the  county  of  Montgomery,  and  are,  except 
where  they  respectively  abut  on  the  river  Virnwv,  surrounded 
by,  and  are  thrown  into,  and  form  part  of,  enclosures  in  the 
parish  of  Kinnerley,  in  the  county  of  Salop ;  there  are  no 
boundaries  between  such  parts  of  the  said  lands  in  the  said  two 
counties  respectively.  Such  parcels  of  land  in  the  parish  of 
Llandisilio  have  for  forty-one  years  been  deemed,  and  reputed, 
and  occupied  as  part  of  the  lands  and  premises  known  as  Dyff- 
rydd, and  were  at  testratrix's  death  in  the  occupation  of  Johti 
Edwards,  the  then  tenant  of  the  said  property  called  Dyffrydd, 
and  are  now  in  the  occupation  of  Thomas  Jones,  the  present 
tenant  of  Dyffrydd." 

"  Down  to  the  year  1815  Paper  Mill  Meadow,  in  the  said 
schedule  mentioned,  was  occupied  as  part  of  the  Dyffrydd 
farm.  At  that  time  William  Taylor,  the  then  owner  of  Dytt- 
•  rydd,  who  had  previously  farmed  the  said  Dyffrydd  farm,  took 
a  neighboring  ferm  called  Knock-in-Heath,  and  let  Dyffrydd 
farm  to  John  Edwards,  the  present  tenant.     Taylor  retained 
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Paper  Mill  Meadow,  as  convenient  to  hold  with  the  said  farm 
called  Knock-in-Heath,  and  after  his  death  Morris  succeeded  to 
the  tenancy  of  the  Enock-in-Heath  farm  and  the  said  Paper 
Mill  Meadow,  which  he  at  the  date  of  the  testatrix's  will,  and 
at  the  time  of  her  death,  and  subsequently,  to  the  present  time, 
still  holds  therewith/' 

♦The  question  was,  under  these  circumstances,  whether  [170 
the  lands  situated  in  Llandisilio,  consisting  of  two  closes,  which 
were  misdescribed  in  the  will  as  to  locality,  and  Paper  Mill  Mea- 
dow, which  was  misdescribed  as  to  its  occupation,  passed  under 
the  devise  in  which  the  plaintiffs  and  some  of  the  defendants 
were  beneficially  interested. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  T.  A.  Boberis^  for  the  plaintiffs: 
Under  this  devise  the  whole  of  the  testator's  land  at  Dyffrydd 
and  Little  Dyffrydd  passed  to  the  plaintiffs,  notwithstanding 
the  partial  misdescription.  The  chief  clerk's  certificate  shows 
that  the  two  pieces  of  land  which  are  situated,  not  in  the  parish 
of  Kinnerley,  but  in  that  of  Llandisilio,  formed  part  of  the 
Dyffrydd  farm,  and  were  only  accessible  from  the  other  part 
of  the  farm,  except  where  they  abutted  at  a  river.  Li  the  case 
of  Paper  Mill  Meadow- the  error  is  as  to  the  occupation  only, 
not  as  to  the  locality.  These,  we  submit,  are  not  such  misde- 
scriptions as  will  invalidate  the  devise. 

In  Goodtiile  v.  Southern  (*)  it  was  held  that  a  devise  of  "  all 
that  my  farm  called  T,  now  in  the  occupation  of  A  C,"  was 
not  necessarily  limited  to  the  lands  in  T  in  the  occupation  of 
A  C,  but  might  be  shown  by  evidence  to  extend  to  other  lands 
in  T  not  in  nis  occupation.  So  in  Down  v.  Down  (^,  a  devise 
of"  my  farm  and  lands  called  C  farm,  situate  in  or  near  the 
parishes  of  D,  W,  and  T,  now  on  lease  to  F,"  was  held  to 
pass  a  close  in  the  parish  of  D,  part  of  0  farm,  and  formerly 
occupied  under  the  same  lease,  but  for  thirty-three  years  occu- 
pied by  the  owner,  and  excepted  out  of  two  leases  of  C  farm, 
Jone  of  which  was  prior  to  the  devise.  These  two  cases  are  di- 
rect authorities  in  the  plaintiff's  favor  as  regards  Paper  Mill 
Meadow. 

In  Doe  V.  JEarl  of  Jersey  (^,  a  devise  of  "  all  my  B  F  estate 
and  all  the  land  of  which  it  consists,"  which  estate  was  subse- 
quently described  in  the  will  as  being  in  the  county  of  G,  was 
held  to  include  land  known  as  part  of  the  B  F  estate,  though 
situated  in  another  county.  This  case  applies  to  the  closes  in 
the.parish  of  Llandisilio.  In  Paul  v.  Paul{*)y  a  devise  of  lands 
at  C  in  the  *tenure  of  A  B  were  held  to  include  woods  and  [171 

OlM.  &S.,299.  (■)  1  B.  &  A.,  550. 

O  7  Taunt.,  843.  (*)  1  W.  BL,  255. 

6  Eng.  Rep.]  88 
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timber  excepted  in  the  lease  to  A  B,  the  words  "  in  the  tenure 
of  A  B  "  being  merely  words  of  additional  description, 

Mr.  SouLligatey  Q.C.,  and  Mr.  SUyck^  for  defendants  in  the  same 
interest :  When  there  is  first  a  particular  description  of  the  pro- 
perty which  is  the  subject  of  the  devise,  as  in  this  will,  **  all  my 
share  and  interest  in  the  lands  called  or  known  by  the  name  of 
Dyffrydd  and  Little  Dyffrydd,"  followed  by  words  describing: 
its  locality  and  occupation,  the  gift  will  not  be  rendered  invalid 
by  an  error  in  such  description.  So  here  the  description  of  lo- 
cality, "  situate  in  the  parish  of  Kinnerley,"  which  as  to  the 
closes  in  Llandisilio  is  incorrect,  and  of  occupation,  "  now  in 
the  occupation  of  John  Edwards,"  which,  as  regards  Paper 
Mill  Meadow,  is  incorrect,  will  not  invalidate  the  gift.  In  an 
,  early  case  of  Roe  v.  Vernon  (*)  it  was  held  that  where  there  is  a 
grant  of  a  particular  thing  once  sufiiciently  ascertained  by  some 
circumstance  belonging  to  it,  the  addition  of  an  allegation  mis- 
taken or  false  respecting  it  will  not  frustrate  the  grant,  though 
where  the  grant  is  in  general  terms-the  addition  of  a  particular 
circumstance  will  operate  by  way  of  restriction^ and  modifica- 
tion of  such  grant.  The  case  of  Goodiitk  v.  Southern  (*)  cited  by 
the  plaintiffs'  counsel  was  approved  by  Lord  Cranworth  in  the 
House  of  Lords,  in  HUngsby  v.  Grainger  (').  Li  Webb  v.  Bi/ng{% 
where  a  testatrix  devised  "  all  my  Quendon  Hall  estates  in  Es- 
sex,''  and  had  a  mansion  called  Quendon  Hall,  and  land  around 
it,  and  also  detached  farms  in  Essex,  but  there  was  no  property 
known  as  the  "  Quendon  Hall  estates,"  Vice  Chancellor  Wood 
held  that  extrinsic  evidence  was  admissible  to  show  what  es- 
tates the  testatrix  intended  to  be  included  in  that  description. 

The  case  of  Webber  v.  Stanley  (*),  which  also  came  before  Vice 
Chancellor  Wood  in  Stanley  w.  Stanley  (•),  will  probably  be  relied 
172]  *o'i  by  the  other  side,  but  that  is  distinguishable  from  the 
present  case  as  it  was  not  a  devise  of  all  the  estate  of  the  testa- 
trix called  Ted  worth,  followed  by  an  erroneous  description  as 
to  part  of  it  of  the  county  in  which  it  was  situated,  but  of  hea 
lands  in  the  county  of  Hants,  which  she  afterwards  describea 
as  her  "  Tedworth  estates,"  and  it  was  held  to  be  limited  to 
lands  in  Hants.  There  the  ratio  decidendi  shows  the  distinction 
between  that  case  and  the  present. 

Mr.  Pheary  for  defendants  in  the  same  interest. 

Mr.  K  M.  Forster^  for  the  trustees  of  the  will.. 

Mr,  jFYscA<?r,  Q.C.,  and  Mr.  Oookson^  for  the  co-heiresses-at-law 
of  the  testatrix :  We  contend  that  there  is  an  intestacy  as  to  the 
piece  of  land  in  question.    The  whole  of  the  clause  relating  to 

0)5  East.,  61.  OlK.&J.,580. 

(»)  1  M.  &  S.,  299.  (•)  16  C.  B.  (N.S.).  698. 

O  7  H.  L.  C,  278, 282.  (•)  2  J.  &  H. ,  401. 
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the  Dyffrjdd  property  is  to  be  construed  as  one  devise,  not  as 
a  particular  description  with  a  subsequent  misdescription.  The 
property  is  devised  under  three  terms  :  first,  its  name ;  secondly, 
its  locality ;  thirdly,  its  occcupation  ;  but  the  order  of  descrip- 
tion cannot  affect  the  subject  of  the  devise.  The  intention  was 
to  devise,  not  all  the  property  known  by  the  name  of  DyftVydd, 
but  only  such  parts  as  were  locally  situated  in  the  parish  of 
Kinnerley,  and  were  in  the  occupation  of  John  Edwards,  In 
a  very  similar  case,  Woodden  v.  Osboiirn  (^),  a  testator  being 
seized  of  lands  called  Hayes-lands,  which  extended  inte  two  vil- 
lages, Cokefield  and  Cranfield,  devised  all  his  lands  in  Cokefield 
called  Hayes-lands,  it  was  held  the  lands  in  Cokefield  only 
passed.  The  same  devise  was  the  subject  of  decision  in  Tulte- 
sham  V.  Roberts  (*). 

Where  all  the  words  of  description  are  true,  and  correctly  de- 
scribe a  thing  certain,  the  court  will  not  presume  that  there  is 
any  error,  so  as  to  extend  the  meaning  of  the  words  to  some- 
thing not  properly  comprehended  in  the'express  words :  Pedley 
V,  Dodds  (^).  In  that  case,  which  was  on  all  fours  with  the  pre- 
sent, the  testator  had,  in  1802,  purchased  the  A  Farm  in  the 
county  of  *H.  He  afterwards  acquired  adjoining  land  in  [173 
the  parishes  of  S  and  B  in  the  same  county,  which  was  thrown 
into  A  farm  and  occupied  therewith,  and  the  whole  called  A 
farm.  He  subsequently  made  his  will  and  devised  all  his  estate, 
consisting  of  A  farm,  in  the  parish  of  B  in  the  county  of  H,  to 
trustees.  It  was  held  by  Vice  Chancellor  Stuart  that  the  lands 
in  the  parishes  of  S  and  B  did  not  pass  by  the  devise.  In  Stone 
V.  Greeniny  (*)  the  facts  were  even  stronger  than  they  are  here. 
There  the  testator,  who  devised  his  freehold  messuages,  farm 
lands,  and  hereditaments  in  the  county  of  B  in  trust  for  C,  had 
a  farm  in  the  county  of  B,  the  greater  part  of  which  was  free- 
hold, and  parts  leasehold  for  long  terms  at  peppercorn  rents, 
and  they  were  interspersed  with,  and  undistinguishabk  from, 
the  freehold  part,  and  had  been  occupied  as  one  farm  at  one 
rent.  It  was  held  nevertheless^  that  the  leasehold  parts  were 
not  comprised  in  the  trust.  In  Hall  v.  Fisher  (*)  a  testator  had 
devised  "  all  that  freehold  farm  called  Wick  farm,  containing 
200  acres  or  thereabouts,  occupied  by  W  E  as  tenant,"  to  uses 
applicable  to  freehold  lands  only.  At  the  date  of  the  will  and 
at  the  death  of  the  testator  W  E  held  under  a  lease  from  the 
testator  202  acres  of  land,  which  were  described  in  the  lease  as 
Wickiarm,  of- which  twelve  were  leasehold;  it  was  held  that 
the  twelve  acres  did  not  pass  by  the  devise.     Another  question 

(»)  Cro.  Eliz.,  674.  ffi  Law  Rep..  2  Eq.,  819. 

O  Cro.  Jac,  22.  Q)  13  Slm.^  390. 

(•)  1  Coll.,  47. 
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under  the  same  will  came  before  the  Conrt  of  Exchequer  in 
Morrell  v,  Fisher  (^),  where  lands  were  held  not  to  pass  under  a 
devise  when  falsely  described  as  in  the  occupation  of  B,  who 
was  tenant  of  other  property  of  the  testator. 

The  same  principles  apply  to  the  present  case,  which  comes 
within  the  maxim,  "  Non  accipi  debent  verba  in  demonsirationem 
falsam  qucBCo  mpeiwit  in  limiiationem  vet^am"  In  Bacon's  com- 
ments on  that  maxim  in  his  Law  Tracts  (*),  he  observes :  '*  If 
the  parish  of  Hurst  do  extend  into  the  counties  of  Wiltsh.,  and 
Barksh.,  and  I  grant  my  close  called  Callis,  situate  and  lying  in 
the  parish  of  Hurst  in  the  county  of  Wiltsh.,  and  the  truth  is 
that  the  whole  close  lieth  in  the  county  of  Barksh.,  yet  the  law 
is  that  it  passeth  well  enough,  because  there  is  a  certainty  suffi- 
174]  *cient  in  that  I  have  given  it  a  proper  name  which  the 
false  reference  doth  not  destroy,  and  not  upon  the  reason  that 
these  words,  *  in  the  county  of  Wiltsh.,'  shall  be  taken  to  go  to 
the  parish  only,  and  so  be  true  in  some  sort  and  not  to  the  close, 
and  so  to  be  false.  For  if  I  had  granted  omnes  ieiras  meas  in 
parochid  de  Hurst  in  com  Wiltsh,^  and  I  have  no  lands  in  Wiltsh., 
but  in  Barksh.,  nothing  had  passed.  But  in  the  principal  case, 
if  the  close  called  Callis  had  extended,  part  into  Wiltsh,  and 
part  into  Barksh,  then  only  that  part  had  passed  which  lay  in 
Wiltsh."  The  last  observation  directly  supports  our  contention, 
and  is  cited  by  Vice  Chancellor  Stuart  in  support  of  his  decision 
in  Fedley  V.  JDodds  (').  In  Doe  v.  Bower  {*)  a  testator  devised  "  all 
my  messuages  at,  in,  or  near  a  street  called  Snig  Hill,  in  Sheffield, 
which  I  lately  purchased."  The  testator  had  four  houses  about 
20  yards  from  Snig  Hill,  and  two  houses  400  yards  from  it,  all 
of  which  he  had  purchased.  It  was  held  that,  as  there  were 
four  houses  which  fulfilled  the  conditions  of  the  devise,  the  two 
others  did  not  pass.  In  Webber  v.  Stanley  (*]  the  testatrix,  to 
whom  her  husband  had  devised  ''  all  his  lands  at  or  near  Ted- 
worth,",  made  the  following  devises:  "My  mansion-house  at 
Tedworth  in  the  county  of  Hants,  and  all  my  lands  in  the  county 
of  Hants  devised  to  me  by  thef  will  of  my  husband ; "  and  she  * 
afterwards  described  the  lands  so  devised  as  her  Tedworth  es- 
tate. It  appeared  that,  the  mansion-house  of  Tedworth  was  in 
the  county  of  Hants,  and  that  a  portion  of  the  Tedworth  estate 
was  in  that  county,  but  that  the  larger  part  of  the  estate  was  in 
the  county  of  Wilts;  and  it  was  held  that  the  devise  must  be 
limited  to  those  lands  which  were  locally  situated  in  the  county 
of  Hants.  We  submit  that  that  case  cannot,  as  the  other  side 
have  contended,  be  distinguished  from  the  present,  aild  that  as 
to  the  three  closes  in  question  there  is  an  intestacy. 

0)  4  Ex.,  691.  O  Page  7G,tRule  13).  (»)  Law  Rep. .  2  Eq..  819.  8di 
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Lord  Selbornb,  L,C.  :  This  csrse  has  been  very  ably  argued 
on  all  sides,  and  it  is  far  from  being  free  from  difficulty;  but  I 
do  not  think  if  I  heard  more  *about  it  I  should  alter  the  [175 
opinion  I  have  already  formed,  and  therefore  I  proceed  to  give 
judgTxient, 

These  are  cases  of  ^reat  nicety,  and  I  should  not  at  all  dis- 
pute the  principle  laid  down  in  Webber  v.  Stanley  ('),  nor  the 
maxim  which  Mr.  Cookson  has  cited,  It  is  perfectly  certain 
thkt  if  all  the  terms  of  description  fit  some  particular  property, 
you  cannot  enlarge  them  by  extrinsic  evidence  so  as  to  exclude 
anything  which  any  part  of  those  terms  does  not  accurately  fit. 
On  the  other  hand,  I  apprehend  that  if  the  words  of  description 
when  examined  do  not  fit  with  accuracy,  and  if  there  must  be 
some  modification  of  some  part  of  them  in  order  to  place  a 
sensible  construction  on  the  will,  then  the  whole  thing  must 
be  looked  at  fairly  in  order  to  see  what  are  the  leading  words 
of  description,  and  what  is  the  subordinate  matter,  and  for  this 
purpose  evidence  of  extrinsic  facts  may  be  regarded. 

Tlie  first  observation  which  I  shall  make  on  this  clause  of 
the  will  is,  that  there  is  a  distinction  not  unworthy  of  attention 
between  the  manner  in  which  it  is  expressed,  and  the  manner 
in  which  all  the  Other  devises  of  real  estate  which  are  found  in 
the  -will  are  expressed.  In  every  case  the  testatrix  has  used 
words  to  describe  the  situation  of  the  particular  property  with 
which  she  deals,  and  also  the  occupation  of  it  '  In  several 
cases  it  is  quite  clear  that  the  conjoint  effect  of  the  words  of 
description,  situation,  and  occupation,  is  the  only  means  you 
have  of  identifying  the  property.  Perhaps  it  may  be  said  to 
be  so  in  every  instance,  except  in  this  particular  case.  In  two 
instances  she  has  used  the  word  "  situated"  wdth  reference  to 
property  which  she  desgribed,  not  as  situated  in  a  parish  merely, 
but  at  a  particular  place  in  a  parish.  For  instance,  she  begins 
by  giving  "  all  my  farm  and  lands  situate  at  Hodghurst,  in  the 
parish  of  Church  Stretton,  now  in  my  own  occupation ;  "  then 
immediately  afterwards,  "  all  that  my  cottage  and  garden  at 
the  Lower  Wood." 

Now  if  she  had  intended  the  words  *Uhe  DyfiVydd  and  the 
Little  Dyffrydd"  as  mere  words  of  situation  in  the  gift  with 
which  we  are  dealing,  I  think  she  would  have  followed  the 
form  of  expression  found  in  those  other  places,  and  have  said, 
**  all  that  my  share  and  interest  in  certain  messuages,  lands, 
and  premises,  *situate  at  DyflTrydd  and  Little  Dyff'rydd,  [176 
in  the  parish  of  Kinnerley,  in  the  county  of  Salop,  now  in  the 
occupation  of  John  Edwards."  But  she  has  not  done  that. 
She  has  referred  to  those  subjects  by  a  known  name.    It  is 
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clear  that  she  wished  to  give  all  her  share  and  interest  in  them. 
Those  words  show  that  what  she  intended  was  all  she  could 
pass.  But  what  are  the  leading  words  of  description  there  ?  I 
apprehend  they  are  these:  "The  messuages,  lands,  and  pre- 
mises called  or  known  by  the  name  of  the  Pyffrydd  and  the 
Little  Dyffrj'dd,"  and  having  by  those  leading  words  described 
•  the  subjectmatterof  the  gift,  shegoeson  to  speakof  the  accidents 
of  its  situation  and  the  state  of  occupation,  as  she  has  done  in 
other  places.  The  evidence  clearly  proves  that  there  ^Va8  a  sub- 
ject known  by  those  two  names,  and  it  is  not  unimportant  that 
there  were  two  subjects  known  by  the  two  names.  The  defi- 
nite article  occurs  three  times.  It  is  "  the  "  lands  called  or 
known  by  the  name  of  the  Dyffrydd  and  the  Little  DyflFrj'dd. 
I  take  it  to  be  clear  that  if  there  was  any  aggregate  subject  con- 
sisting of  messuages,  lands,  and  premises  wnich  was  known  by 
the  name  of"  the  Dyffrydd,"  she  meant  that  spbject;  and  that  if 
there  was  any  aggregate  subject  known  by  the  name  of  "  the 
Little  Dyffrydd,"  she  meant  that,  and  not,  'prima  facie^  a  part 
of  it. 

Then  it  appears  that  there  was  such  a  subject  —  a  compact 
estate,  occupied  with  the  single  exception  of  that  part  of  it 
which  is  called  "  the  Paper  Mill  Meadow,"  by  John  Morris, 
but  not  at  all  strictly  and  literally  in  the  parish  of  Kinnerley. 
There  were  two  small  pieces  on  the  same  side  of  the  river,  sur- 
rounded on  all  sides  except  the  river  side,  by  laud,  in  the  parish 
of  Kinnerley,  occupied  with  that  land,  and  described  as  accessi- 
ble only  from  that  land.  It  is  impossible,  on  the  evidence,  to 
say  that  the  lands  which  would  remain,  after'deducting  these  two 
parcels,  which  were  in  the  parish  of  Llandisilio  and  Paper  Mill 
Meadow,  were  called  or  known  by  the  name  of  "  the  Dyffrydd 
and  the  Little  Dyffrydd."  As  a  matter  of  fact  they  were  not, 
for  no  such  name  had  been  used  for  the  pieces  that  would  re- 
main after  that  deduction.  They  would  be  only  part;  and  the 
lans^uage  of  Lord  Mansfield  in  the  case  that  was  cited  of  Paul 
V,  Fiiul{^\  "that  if  he  intended  to  give  part  he  would  have 
177J  said  so,"  and  other  passages  of  *the  same  judgment  seem 
to  mo  to  be  equally  applicable  to  this  case. 

I  think  also  that  the  cases  of  Goodtiile  v.  Southern  (*),  and 
Down  V.  Down  Q,  and  the  observations  approving  of  those  cases 
made  by  Lord  Cfranworth  in  the  House  of  Lords  in  the  case  of 
Slwgsby  v.  Grainger  {%  go  to  support  the  same  conclusion. 
Therefore,  although  this  case  is  one  of  more  than  ordinary  diffi- 
culty, especially  as  you  have  in  the  subordinate  part  two  inexact 
descriptions  conjoined  instead  of  only  one,  I  think  I  am  bound 
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to  hold  that  the  priucipal  subject  described  by  the  leading 
words  is,  all  her  interest  in  that  estate  which  w^as  called  by  the 
name  of  the  Dyffrydd  and  the  Little  DyftVydd,  and  that  the 
error  of  description  lies  in  the  accessory  words,  namely,  the 
words  descriptive  of  situation,  and  the  words  descriptive  of  oc- 
cupation, and  that  the  whole  passed*.  Of  the  authorities  cited 
on  the  other  side,  the  one  which  is  most  nearly  in  point,  and 
which  I  do  not  profess  myself  able  to  distinguish  satisfactorily 
from  this  case,  is  the  dictum  of  Lord  Bacon  in  the  case  of  the 
close  called  Callis,  which  is  referred  to  in  his  Law  Tracts  (*)  in 
the  comments  on  the  13th  maxim.  It  seems  to  me  that  it  is  un- , 
necessary  to  reconcile  thsit  dictum  with'Paul  v.  Paid  (')  and  Oood- 
,  tide  V.  Southern.  I  cannot  but  think  the  case  here  is  the  same  as 
if  the  word  "  all "  had  preceded  the  words  "  the  messuages, 
lands,  and  premises."  Although  Lord  Bacon  was  a  great  man, 
and  not  to  he  spoken  of  as  a  lawyer  without  great  respect,  yet 
this  is  not  a  judicial  decision,  and  if  it  is  not  reconcilable  with 
later  judicial  decisions,  it  is  not  to  be  cited  as  an  authority.  The 
case  of  Pedley  v.  Dodds  (*)  is  a  case  decidedly  different.  There 
that  which  was  held  to  pass  by  the  devise  was  more  properly 
described  as  that  farm  than  anything  else  would  have  been,  in 
the  opinion  of  the  learned  judge;  and  the  dictum  of  the  learned 
judge  as  to  the  view  he  might  have  taken  in  accordance  with 
Lord  Bacon's  dictum  was  for  the  purpose  of  a  decision  on  those 
particular  facts.  Stone  v^  Greening  (*)  and  Hall  v.  Fisher  (*)  were 
cases  about  which  some  doubt  might  have  been  entertained, 
but  having  been  decided  by  two  eminent  judges,  *I  will  [178 
assume  them  to  be  correct.  These  decisions  turn  on  this,  that 
the  word  ''  freehold  '*  occurred  in  the  description.  In  Stone  v. 
Greening  (•)  the  testator  gave  "  his  freehold  lands  in  the  county 
of  Buckingham,"  and  it  was  held  that  he  did  not  intend  to  give 
anything  that  was  not  freehold.  So  in  Hall  v.  Fisher  (*).  I  as- 
sume that  to  be  correct;  but  assuming  that  to  be  correct,  I  do 
not  think  it  applies  here.  Therefore  my  decision  is  that  the 
whole  passed  by  this  devise. 

Solicitors:  Messrs.  Miller  ^  Gane ;  Mr.   W.  H,  Bosanquet ; 
Messrs  Pownallj  Son^  Cross,  ^  Knott,  agents  for  Mr.  W.  Lucas^ 
Wem,  Salop. 

O  Page  76.  («)  18  Sim.,  890. 

O  1  W.  Bl.,  255.  (•)  1  CoH.,  47. 

O  Law  Rep.,  2  Eq.,  810.  O  18  Sim.,  890. 
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189]  *MoNTAGUE  V.  Flockton. 

[1673  M.  108.] 

Tnjunction^Theatrieal  Engagement — Oantraet  to  'pUiyfot  the  "  Secuon  " — No  Ne- 
gative Glauee  against  performing  eluwh&re. 

An  actor  who  enters  into  a  contract  to  perform  for  a  certain  period  at  a  par- 
ticular tlieatre  may  be  restrained  by  iujanction  from  performing  at  any  other 
theatre  daring  the  pendency  of  his  engagement,  notwithstanding  that  the  con- 
tract contains  no  negative  clause  restricting  the  actor  from  performing  elsewhere. 

Observations  on  Lumiey  v.  Warner  Q). 

This  was  amotion  on  behalf  of  the  plaintiff,  Henry  Jamea' 
Montague,  the  lessee  and  manager  of  the  Globe  Theatre  in 
London,  for  an  injunction  to  restrain  the  defendant,  Charles 
Poston  Flockton,  from  acting,  or  causing  his  name  to  be  adver- 
tised as  about  to  act,  at  any  place  other  than  the  plsCintiff's 
theatre,  or  otherwise  than  for  the  plaintiff's  benefit,  for  a  period 
of  nine  months,  from  the  2d  of  October,  1872,  and  in  particular 
from  acting  at  an  intended  dramatic  performance  at  the  Crystal 
Palace. 

In  August,  1871, an  engagement  was  proposed  to  the  defendant 
on  behalf  of  the  plaintiff,  that  the  defendant  should  perform, 
upon  certain  terms  specified,  at  the  Globe  Theatre.  To  this 
proposal  the  following  answer  was  returned  by  the  defendant, 
dated  the  16th  of  August,  1871,  and  addressed  to  Mr.  Edward 
English,  the  plaintiff's  agent : 

"  Dear  Sir,  I  accept  the  engagement  for  the  Globe  Theatre, 
190]  *under  the  management  of  H.  J.  Montague,  Esq.,  at  a 
weekly  salary  of  five  pounds,  and,  if  required,  to  go  into  the 
provinces,  traveling  expenses  paid  and  20  per  cent  on  my  Lon- 
don salary.  Line  of  business,  old  men  and  character  business; 
to  commence  on  or  about  2d  October,  1871.  For  the  season 
of  not  less  than  nine  months'  duration.  A  fortnight's  rehearsal 
to  be  given  prior  to  opening,  subject  to  the  rules  and  regulations 
of  the  theatre.  "  (Signed)        C.  P.  Flockton.'' 

During  the  pendency  of  the  last  mentioned  agreement, 
namely,  on  the  2d  of  March,  1872,  the  plaintiff  and  the  defend- 
ant entered  into  another  agreement,  which  was  accepted  by  the 
defendant  in  these  terms : 

"  I  hereby  accept  the  renewal  of  n\y  engagement  with'H.  J. 
Montague,  Esq.,  for  his  next  season  on  the  same  terms  as  at  pre« 
sent  existing  between  us.        "  (Signed)        C.  P.  Flockton," 

0)  1  D.  M.  &  G.,  604. 
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It  appeared  that  in  May,  1872,  a  notice  was  posted  in  tlie 
green  room  of  the  Globe  Theatre  to  the  effect  that  the  season 
would  close  on  the  4th  of  June,  on  which  day  all  pending^ 
engagements  would  terminate ;  and  the  house  was  according!} 
closed  upon  that  day.    A  company  was  then  formed  by  th( 
pbiintiff  for  certain  theatrical  performances  in  the  provinces,  it 
which  the  defendant  took  part,  and'  these  performances  com 
nienoed  on  the  4th  of  June,  and  terminated  on  the  28th  of  Sep 
tember,  1872,     The  next  London  season  at  the  Globe  Theatn 
commenced  in  October,  1872,  and  the  defendant,  Mr.  Flockton 
played  at  the  theatre  as  he  had  previously  done  till  the  10th  of 
Mjirch,  1873,  when  he  requested  the  plaintiff  to  allow  him  tc 
perform  at  the  Regent's  Park  Theatre,  which  was  to  be  opened 
in  May.     Upon  this  occasion,  according  to  the  plaintiff's  state- 
ment, the  defendant  said,  "  I  only  ask  you  to  lend  me,  and  I 
shall  finish  my  engagement  with  you  afterwards.*'    The  plaint- 
iff declined  to  accede  to  the  defendant's  request,  on  the  ground 
that  he  should  require  his  services  for  the  next  piece  that  was 
to  be  brought  out.     On  the  2d  of  April  the  defendant  wrote  the 
following  letter  to  the  plaintiff': 

"  Dear  Sir, —  As  you  are  aware  my  engagement  with  you  ter- 
minated on  thd  2d  of  December  last,  pursuant  to  our  agreemen* 
♦bearing  date  the  2d  of  March,  1872,  I  am  desirous  to  [191 
close  my  connection  with  your  theatre,  and  therefore  now  givf 
you  four  weeks'  notice  in  pursuance  of  such  ray  desire." 

The  matter  was  then  placed  by  the  plaintiff  in  the  hands  of 
his  solicitors,  Messrs;  Lumley,  who  wrote  to  the  defendant  stat 
ing  that  he  had. taken  a  wrong  view  of  the  terms  of  the  contract 
which  did  not  in  fact  terminate  until  nine  months  after  th^ 
commencement  of  the  season,  in  October,  1872 ;  that  the  defend- 
ant was  causing  Mr.  Montague  considerable  inconvenience  and 
loss,  by  not  attending  the  rehearsal  of  a  new  play  soon  to  be 

f)roduced,  although  every  reasonable  notice  had  been  given 
lim ;  and  they  called  upon  him  to  be  in  attendance  the  follow- 
ing morning  at  eleven  o'clock  to  rehearse  the  part  assigned  him. 
This  summons  not  being  attended  to  by  the  defendant,  the 
plaintiff  was  obliged  to  engage  another  actor,  Mr.  Palmer,  to 
perform  the  part  assigned  to  the  defendant.  The  plaintiff  then 
discovered  that  the  defendant  was  negotiating  for  an  agreement 
to  act  at  a  new  theatre  in  course  of  erection  in  London,  before 
the  expiration  of  the  term  alleged  to  be  comprised  in  the  agree- 
ment of  the  2d  of  March,  1872,  and  on  the  28th  of  April,  1873, 
the  plaintiff'  also  discovered  that  the  defendant  was  advertised 
as  intending  to  act  on  t^'e  8d  of  May  at  the  Cr^-stal  Palace  in  the 
part  of  Polonius  in  Hamlet,  and  consequently  this  bill  was  filed 
for  an  injunction  in  the  terms  already  stated.  It  was  alleged 
8  Eno.  Rkp.]  ,89 
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by  the  defendant  that,  accordiug  to  the  prevailing  custom,  tlie 
manager  had  the  right  of  closing  the  season  by  notice,  and  that 
he  had  done  so.  The  plaintiff  alleged  that  the  notice  did  not 
close  the  season.     There  was  conflicting  evidence  on'this  point. 

Mr.  Glasse,  Q.C.,  and  Mr.  E.  Cutler,  for  the  plaintiff:  The 
terms  of  the  contract  existing  between  Mr.  Montague  and  the 
defendant  are  perfectly  plain.  The  first  agreement  of  the  16th 
of  August,  1871,  was  for  the  existing  season  commencing  on 
the  2d  of  October,  1871,  for  a  period  of  at  least  nine  months. 
This  agreement  could  not  terrainate,  therefore,  at  the  earliest, 
192]  before  the  2d  of  July  following;  *but  previously  to  that 
time  —  that  is,  on  the  3d  of  June,  a  company  was  formed  by  Mr. 
Montague  for  performances  in  the  country, and  Mr.  Flockton  was 
one  of  the  actors  in  that  company.  The  country  performances 
were  expressly  provided  for  by  the  agreement  of  the  16th  of  Au- 
gust, 1871,  under  the  terms :  *'  If  required  to  go  into  the  provinces, 
traveling  expenses  to  be  paid,  and  20  per  cent  on  the  London  sal- 
ary." The  first  season  consequently  terniinated  at  the  end  of  the 
country  engagement,  which  took  place  on  the  28th  of  September, 
Then  came  the  second  agreement,  dated  the  2d  of  March,  1872, 
whereby  Mr.  Flockton  accepted  a  renewal  of  his  engagement  for 
the  next  season  on  the  same  terms  as  then  existed  between  biai 
and  Mr.  Montague.  The  plain  meaning  of  this  agreement  was 
for  another  season  of  at  least  nine  months,  commencing,  as  usual, 
in  the  first  week  of  October,  1872.  This  second  agreement 
could  not  terminate  earlier  than  the  beginning  of  July,  1873, 
and  might  continue  longer  in  case  the  season  should  not  theu 
have  terminated.  The  defendant,  under  these  circumstances, 
is  bound  to  continue  to  give  his  services  to  the  plaintiff,  and  is 
not  justified  in  the  course  he  has  taken. 

We  submit  also  that  the  defendant  is  not  only  bound  to  fulfill 
his  agreement  by  acting  for  the  plaintiff,  but  he  is  precluded 
from  acting  at  any  other  theatre  during  the  period  for  which 
he  has  agreed  to  act  for  the  plaintiff.  It  is  true  that  the  court 
cannot  oblige  an  actor  to  perform,  but  it  can  prohibit  him  by 
injunction  from  performing  elsewhere.  This  was  decided  in 
Lumley  v.  Wagner  (*),  where  Mdlle.  Wagner  was  restrained  by 
injunction  from  singing  at  any  other  theatre  than  the  plaintiff's. 
In  Fechier  v.  Montgomery  (*),  although  the  court,  under  the 
peculiar  circumstances  of  that  case,  refused  an  injunction,  still 
it  was  held  that,  under  an  engagement  to  perform  for  a  certain 
period  at  one  theatre,  a  contract  would  be  inferred  that  the  de- 
fendant should  not  perform  elsewhere.  So  in  ^yebsier  v.  Dillon  (*), 
an  injunction  was  granted  to  restrain  the  defendant  from 
acting  during  the  twelve  nights  he  was  engaged  to  the  plaintiff 

O  1  D.  M.  &  G.,  604.  (')  33  Beav  ,  22.  (•)  8  Jur.  (N.S).  4:S. 
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at  any  other  theatre  than  the  plaintiflf's;  tuid  in  De  Maitos  v. 
Gibson  (*),  the  same  principle  was  acted  upon,  where  the  court 
restrained  the  *defeudant  from  employing  a  ship  for  any  [193 
other  purpose  than  that  for  which  she  was  engaged  under  the 
charterparty. 

Mr.  Hemming^  for  the  defendant :  The  allegation  that  the 
defendant  has  broken  his  engagement  is  devoid  of  all  founda- 
tion ;  there  is  no  contra  .^t  now  subsisting  between  him  and  the 
plaintiff*.  The  first  agreement  entered  into  on  the  16th  of  Au- 
gust, 1871,  was  for  the  ensuing  season,  and  the  season  was  ter- 
minated by  the  plaintiff  j:imself  when  he  posted  up  a  notice  in 
liis  theatre  that  the  theaire  would  be  closed  on  the  4th  of  June, 
on  which  day  all  engagt>ments  would  terminate.  This  fact  is 
not  denied  by  the  plaintilF,  and  the  theatre  was  actrually  closed 
on  that  day.  Then  the  second  agreement,  which  was  signed 
by  the  defendant  on  the  2d  of  March,' was  for  another  season, 
and  that  was  completed  at  the  termination  of  the  performances 
in  the  provinces.  That  season  commenced  on  the  3d  of  June 
and  continued  till  the  28th  of  September.  This  was  the  con- 
clusion of  the  second  agreement,  and  from  that  time  Mr. 
Flockton  has  continued  his  engagement  as  if  he  were  a 
tenant  at  will,  and  that  engagement  was  subject  to  be  termi- 
nated by  either  party,  according  to  the  custom  of  the  pro- 
fession, by  giving  one  month's  notice  at  any  period.  This 
notice  he  gave  on  the  2d  of  April,  and  the  engagement  is  con- 
sequently at  an  end.  Under  any  circumstances,  the  agreement 
signed  on  the  2d  of  March  could  not  continue  beyond  the  2d 
of  December,  1872,  which  completed  the  nine  months.  The 
plaintiff^,  however,  wishes  now  to  tack  on  the  provincial  season 
to  the  London  season,  and  thus  make  the  two  seasons  into  one. 
The  performances  which  commenced  in  October,  1872,  consti- 
tuted a  third  season,  and  the  defendant  from  that  period  has 
continued  to  perform  on  the  terms  of  the  old  agreement  as  a 
tenant  at  will. 

The  question  is  one  arising  upon  the  doubtful  terms  of  a  very 
doubtful  agreement,  and  it  is  not  the  custom  of  the  court  to 
grant  an  injunction  when  that  is  the  case.  The  court  cannot, 
upon  motion  for  an  injunction,  enforce  the  terms  of  such  a  con- 
tract as  this,  since  it  contains  no  negative  clause.  In  Lumley  v. 
Wagner  (')  there  was  a  negative  clause  providing  that  Mdlle. 
Wagner  should  not  sing  elsewhere  than  at  the  Covent  Garden 
Opera,  and  although  *the  court  could  not  make  an  order  [194 
compelling  her  to  sing  for  Mr.  Lumley,  it  could  grant  an  in- 
junction to  restrain  her  under  the  negative  clause  from  singing 
at  any  other  theatre.     The  case  turned  upon  the  negative  clause. 

(•)  4  De  G.  &  J.,  276.  O  1  D.  M.  &  Q.,  004. 
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The  necessity  of  having  a  negative  clause  is  shown  by  the 
fact  that  snch  a  clause  is  invariably  introduced  into  all  engage- 
ments with  operatic  singers.  In  Fechter  v.  Montgomery  (^)  the 
injunction  was  refused,  and  that  case  certainly  can  be  no 
authority  for  granting  this  injunction;  and  in  Webster  v. 
DUlon  (-)  the  terms  of  the  injunction  were  to  restrain  the  de- 
fendant from  acting  elsewhere  during  the  particular  hours  at 
which  he  was  required  to  perform  at  the  plaintiff's  theatre. 
That  case  proves  that  the  court  would  not  have  restrained  the 
defendant  from  acting  at  any  other  place  during  the  daytime. 

The  Crystal*  Palace  performances  are  held  in  the  day,  and 
could  not  interfere  with  the  Globe  Theatre,  which  is  only  open 
for  public  performances  at  night.  It  cannot  do  the  plaintift' 
any  harm  whatever  that  the  defendant  should  take  part  in  the 
plays  at  the  Crystal  Palace.  No  injury  can  happen  to  the 
plaintiff*,  and  therefore  tliere  is  no  necessity  for  the  court  to  in- 
terfere by  injunction  to  restrain  the  defendant  from  acting  at 
the  Crystal  Palace  or  elsewhere  when  he  is  not  wanted  by  the 
plaintiff. 

Sir  R.  Malins,  V.C,  after  reading  the  letter  of  the  defend- 
ant, dated  the  16th  of  August,  1871,  accepting  the  engagement 
to  perform  for  the  plaintiff  during  the  season  of  at  least  nine 
months,  continued  :  The  first  question  is,  what  is  the  meaning 
of  that  contract  ?  It  has  been  argued  that  it  wab  an  engagement 
for  the  season,  and  that  it  left  the  performer  at  the  mercy  of 
the  proprietor  to  terminate  the  season  whenever  he  thought  fit. 
It  is  said  that  Mr.  Montague  having  put  up  a  notice  in  the 
green-room  of  the  theatre  in  the  month  of  May,  1872,  notifying 
that  the  season's  engagements  would  terminate  on  the  4th  of  June 
then  next,  that  that  has  put  an  end  to  the  contract.  My  opinion 
i8,that  if  an  actor  engages  himself  for  the  season  he  leaves  himself 
at  the  mercy  (within  reasonable  limits  of  construction)  of  the  pro- 
prietor of  the  theatre  to  fix  what  the  season  is.  But  that  is  not  the 
195]  meaning  of  this  *contract ;  because,  while  the  proprietor, 
Mr.  Montague,  engages  Mr.  Flockton  for  the  season,  there  is  asti- 
pulation wliich  is  for  the  protection  of  the  perfornaer,  that  that 
season  is  not  to  be  one  month,  two  months,  or  three  mouths,  as  the 
proprietor  may  think  proper,  but  that  whenever  he  may  choose  to 
terminate  his  season,  that  season,  for  the  purpose  of  paying  the 
actor,  is  not  to  be  less  than  nine  months.  In  my  opinion  it  was  ab- 
solutely impossible, provided  Mr.  Flockton  performed  his  <part  of 
the  contract,  for  Mr.  Montague  to  evade  performing  his  part  of 
it  by  paying  the  stipulated  salary  for  a  period  of  not  less  than 
nine  months. 

This  contract,  then,  being,  as  I  am  bound  to  assume,  under- 

(')  33  Beav.,  22.  (■)  3  Jur.  (N.S.)»  432. 
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stood,  in  the  only  way  it  could  be  understood,  by  each  of  the 
parties,  was  commenced  in  or  about  the  month  of  October,  and 
matters  went  on  satisfactorily  on  both  sides,  as  I  must  assume, 
because  in  the  mouth  of  March,  five  months  after  the  contract 
liad  been  commenced,  and  while  Mr.  Flockton  was  still  per- 
forming for  Mr.  Montagu (*,  a  proposal  was  made  by  Mr. 
Montague,  and  was  accepted  by  Mr.  Flockton,  in  these  terms  : 
"  I  hereby  accept  the  renewal  of  my  engagement  with  H,  J. 
Montague,  Esq.,  for  his  next  season  on  the  same  terms  as 
at  present  existing  between  us.*'  Now,  what  is  the  meaning 
oF  "  the  next  season  ?"  I  am  perfectly  clear  that  it  was  a  re- 
petition of  the  old  contract;  it  was  to  ^e  the  next  season  com- 
mencing in  October,  1872,  lasting  for  not  less  than  nine  months. 
It  follows  that,  for  the  season  beginning  in  1872  and  ending  in 
1873,  Mr.  Montague,  accepting  these*  terms,  is  bound  to  pay 
Mr.  Flockton  for  nine  months,  and  Mr.  Flockton  is  equally 
bound  to  perform  for  Mr.  Montague,  if  Mr.  Montague  requires 
him  to  do  so.  I  am  surprised  that  by  any  ingenuity  Mr. 
Flockton  should  have  pursuaded  himself  that  the  meaning  of 
that  contract  was,  as  he  stated  in  his  letter,  that  the  next  season 
was  not  the  London  season,  but  the  country  season.  The  thing 
is,  in  my  opinion,  perfectlj'  absurd.  It  has  nothing  to  do  with 
the  country  season ;  because  the  original  contract  was  this — he 
is  to  have  £5  a  week,  if  required  to  go  into  the  provinces,  as- 
suming, therefore,  that  he  may  be  required^to  go,  he  will  agree 
to  do  so,  and  in  that  case  he  is  to  have  his'  traveling  expenses 
paid,  and  20  per  cent  additional  upon  his  London  salary.  The 
original  contract  *is  for  a  London  engagement,  with  the  [196 
privilege  on  Mr.  Montague's  part  of  requiring  him  to  go  into 
the  provinces,  where  he  would  be  entitled  to  20  per  cent  addi- 
tional, and  all  traveling  expenses  paid.  Therefore,  when  he 
says  the  next  season,  it  is  subject  to  the  same  stipulation ;  it  is  for 
the  London  theatre,  with  the  right  on  the  part  of  Mr.  Montague 
to  require  him  to  go  into  the  provinces  upon  those  terms. 
The  contention  of  Mr.  Flockton  that  the  next  season  commenced 
in  the  month  of  June  and  ended  in  the  month  of  September  is, 
in  my  opinion,  simply  ridiculous.  I  totally  differ  from  it,  and 
I  am  clear  that  it  meant  the  next  season  commencing  in  Oc- 
tober and  terminating  at  the  earliest  at  the  end  of  nine  months. 
Then  let  us  'see  what  was  the  view  of  the  parties  themselves, 
and  how  this  was  acted  upon.  If  it  were  according  to  Mr. 
Flockton's  view,  how  did  it  happen  that  he  commenced  acting 
for  Mr.  Montague  again  in  the  month  of  October  last,  and  con- 
tinned  uninterruptedly  and  amicably,  as  I  understand,  to  act 
for  him  down  to  the  month  of  April  ?  The  object  of  it  is  evi- 
dently that  which  is  stated  by  the  plaintiff  in  his  affidavit  filed 
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the  6th  of  March ;  and  as  it  is  not  contradicted  by  Mr.  Flockton, 
I  must  take  it  to  be  perfectly  accurate.     Mr.  Montague  says  : 

*  "  On  or  about  the  20th  day  of  March,  1873, 1  was  in  my  dress- 
ing-room at  the  Globe  Theatre  with  a  friend,  and  the  defendant 
came  in  and  asked  me  if  I  would  allow  him  to  go  and  play  a 
very  fine  part  at  the  Regent's  Park  Theatre,  which  it  was  pro- 
posed to  open  in  the  month  of  May,  and  he  added  "  (now  here 
is  an  admission  of  the  whole  case),  "  '  Of 'course  you  will  lend 
me  for  a  time  only :  then  I  will  come  back  and  finish   my 

'  engagement.'  I  said,  in  reply, '  I  am  sorry,  my  dear  Flockton, 
I  cannot,  as  I  hope  to  have  you  in  my  next  piece.'  On  my  say- 
ing that,  he  walked  away  rather  annoyec]."  That  was  on  the 
26th  of  March.  Then  what  is  the  next  thing  he  does  ?  I  am 
satisfied  from  the  evidence  that,  there  being  a  piece  then  in 
preparation,  it  was  the  intention  of  Mr.  Montague  that  Mr. 
Flockton  should  take  a  part  in  it ;  but,  unfortunately,  before  it 
came  out  Mr.  Flockton,  on  the  2d  of  April,  adhering  to  this 
most  unjustifiable  view  of  the  contract,  writes  to  Mr.  Montague 
this  letter :  "  As  you  are  aware  my  engagement  with  you  termi- 
nated on  the  2d  of  December  last,  pureuant  to  our  agreement 
197]  *bearingdatethe2dofMarch,  1872,  lam  desirous  to  cease 
my  connection  with  your  theatre,  and  therefore  now  ^ive  yon 
four  weeks'  notice  in  pursuance  of  such  my  desire."  ^ow  he 
knew  perfectly  well  that  Mr.  Montague  was  not  aware  of  any 
such  thing  as  the  termination  of  the  agreement  in  December, 
for  he  knew  that  the  conversation  of  the  20th  of  March  which 
occurred  between  them  took  an  entirely  different  view  of  the 
case,  and  after  making  that  admission  himself  to  Mr.  Montague, 
I  cannot  conceive  that  anything  could  be  more  unjustifiable  than 
that  Mr.  Flockton  should  say,  "  As  you  arc  aware,  my  engage- 
ment with  you  terminated  on  the  22d  of  December  last."  That 
was  objected  to  by  Mr.  Montague,  who,  I  think,  acted  in  per- 
fect good  faith.  He  remonstrated,  and  finding  his  remon- 
strances were  not  attended  to,  he  applied  to  his  solicitors.  So 
far  from  Mr.  Montague  not  performiiig  his  part  of  the  contract, 
or  being  desirous  to  avoid  employing  Mr.  Flockton  in  his  new 
piece,  as  was  suggested,  Messrs.  Lumlcy  wrote  a  letter  to  this 
effect :  "  Mr.  Montague  states  further  that  you  are  even  now 
causing  him  considerable  inconvenience  and  loas  by  your  not 
attending  to  the  rehearsal  of  a  riew  play  soon  to  be  produced, 
although  every  reasonable  notice  has  been  given  you,  and  we 
now  call  upon  you  to  be  in  attendance  to-morrow  on  the  staee  to 
rehearse  the  part  assigned  to  you  at  11  o'clock,  at  which  hour 
the  company  assemble  for  the  purpose  of  rehearsal."  Therefore 
it  is  Mr.  Flockton  who  is  now  repudiating  his  contract.  He  is 
called  upon  to  perform  it,  but  he  adheres  to  his  refusal,  and  seeks 
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an  engagement,  first  at  the  Regent's  Park  theatre,  and  secondly 
at  the  Crystal  Palace.  Now,  unless  theatrical  managers  are  to 
be  completely  at  the  mercy  of  their  performers,  the  performers 
are  not  to  be  suftercd  to  break  their  enocas^ements  whenever  thev 
think  fit.  I  can  readily  believe,  if  Mr.  Flocktonhad  requested 
Mr.  Montague  to  allow  him  to  perform  the  part  of  Polonius  in 
Hamlet  at  the  Crystal  Palace,  that  his  request  would  have  been 
acceded  to,  and  this  suit  would  not  have  been  instituted  ;  but 
that  was  not  all  that  Mr.  Flockton  wanted.  In  setting  his  con- 
tract at  defiance,  it  is  perfectly  clear  his  object  was  not  simply 
to  perform  at  the  Crystal  Palace,  but  also  to  perform  at  the 
Regent's  Park  Theatre,  either  because  he  could  get  a  better 
salary  or  be  enabled  to  play  a  higher  class  of  characters,  which 
perhaps  *to  an  actor  is  as  strong  an  inducement  as  any  [198 
money  that  can  be  given  to  him.  But  he  is,  in  my  opinion, 
entirely  wrong. 

If  he  is  put  upon  his  contract,  he  Ts  bound  to  perform  for 
Mr.  Montague  for'  the  season ;  and  I  am  glad  to  hear  from  his 
counsel,  Mr.  Hemming,  that  Mr.  Flockton  expresses  his  willing- 
ness, if  the  court  puts  a  different  construction  upon  it  to  his 
own,  to  submit  to  the  opinion  of  the  court,  and  perform  his 
part  of  the  contract. 

Now  that  being  the  effect  of  the  agreement  between  the  par- 
ties, that  is,  that  Mr.  Flockton  has  bound  himself  for  the  whole 
of  the  season  which  commenced  in  October  last  fpr  nine  months, 
which,  on  the  one  hand,  obliges  Mr.  Montague  to  pay  him  his 
salary  for  nine  months,  and  obliges  Mr.  Flockton,  on  the  other 
hand,  to  perform  for  Mr.  Montague  for  the  same  period,  it  is 
said,  in  order  to  avoid  this,  that  he  is  not  bound,  because  there 
is  no  negative  stipulation  in  the  contract.  I  certainly  am  under 
the  impression  that  in  the  case  of  Lumley  v.  Wagner  (*),  if  there 
had  been  no  negative  stipulation  the  court  would  have  inter- 
fered ;  and  I  gather  this  particularly  from  the  passage  in  Lord 
St.  Leonard's  judgment  (*),  where  he  says  :  "  The  agreement  to 
sing  for  the  plaintiff  during  three  months  at  his  theatre,  and. 
during  that  time  not  to  sing  for  anybody  else,  is  not  a  correla- 
tive contract;  it  is,  in  effect,  one  contract,  and  though,  beyond 
all  doubt,  this  court  could  not  interfere  to  enforce  the  specific 
performance  of  the  whole  of  this  contract,  yet,  in  all  sound  con- 
struction, and  according  to  the  true  spirit  of  the  agreement,  the 
engagement  to  perform  for  three  months  at  one  theatre  must 
necessarily  exclude  the  right  to  perform  at  the  same  time  at 
another  theatre."  It  happened  that  that  contract  did  contiiin 
a  negative  stipulation,  and,  finding  it  there.  Lord  St.  Leonards 
relied  upon  it ;  but  I  am  satisfied  that  if  it  had  not  been  there 

(»)  1  D.  M.  &  O.,  604.  (•)  1  D.  M.  &  G.,  618. 


712  EQUITY  CASES.  [L.  B. 

1873  Montague  v.  Flockto-i.  V.C.M. 

■  ...  .  _ 

he  would  have  come  to  the  same  conclnsion,  and  granted  the 
injunction,  on  the  ground  that  Mdlle.  AVagner,  having  agreed 
to  perform  at  Mr.  Lumley's  theatre,  could  not  at  the  same  time 
he  permitted  to  perform  at  Mr.  Gye's.  But  however  that  may 
l>c,  it  is  comparatively  unimportant,  Locause  the  subsequent 
nnthorities  have  completely  settled  this  point.  It  appears  to  n)e, 
199]  ^"  the  plainest  ground,  that  an  engagement  *to  perform 
for  nine  months  at  Theatre  A  is  a  contract  not  to  perform  at 
Theatre  B  or  at  any  other  theatre  whatever.  How  is  a  man  to 
l»crform  his  duty  to  the  proprietor  of  a  theatre  if,  when  he  baa 
engaged  himself  to  perform  for  him,  he  is  to  go  away  any  night 
that.he  may  be  wanted  to  another  theatre?  I  must  treat  Mr. 
Flockton  as  if  he  were  the  greatest  actor  in  the  world,  and  as 
if  wherever  he  went  the  public  would  run  after  him;  and  ac- 
cording to  this,  if  a  proprietor  engages  an  actor  to  perform  for 
him,  he  is  not,  because  he  is  only  wanted  for  three  nights  in  the 
week,  to  be  at  liberty  to  go  and  perform  at  an}'  other  theatre 
during  the  other  three  nights,  and  thereby  take  away  the  ad- 
vantage of  the  contract  which  he  has  entered  into  with  his 
employer.  That,  in  my  opinion,  is  utterly  inconsistent  with 
the  proper  construction  of  the  contract.  There  is  no  doubt 
whatever  that  a  proper  construction  of  these  contracts  is,  that 
where  a  man  or  woman  engages  to  perform  or  sing  at  a  particu- 
lar theatre  for  a  particular  period,  that  involves  the  necessity 
of  his  or  her  not  performing  or  singing  at  any  other  during  that 
time. 

That  does  not  rest  upon  my  opinion  only,  because  it  was  acted 
upon  in  Webster  v.  Dillon  (M.  In  that  case  there  was,  it  seems, 
no  argument  on  the  part  of  the  defendant.  I  suppose  they  did 
not  argue  it  because  they  found  they  could  make  nothing  of  it. 
The  defendant  Dillon,  an  actor,  having  agreed  to  perform  at 
Sadler's  Wells  Theatre  in  certain  characters  for  twelve  succes- 
sive nights,  proposed  to  perform  during  the  same  period  at  ano- 
ther theatre.  Mr.  Swanston  applied  for  the  injunction,  and 
•Vice  Chancellor  Sir  W.  Page  Wood  "  thought  the  words  of 
Lord  St.  Leonards  were  sutficiently  strong  to  justify  his  making 
the  order,  and  he  granted  an  injunction  restraining  the  defend- 
ant from  acting  at  any  other  pitice  than  the  plaintiff's  theatre 
during  the  ordinary  hours  of  performance  there  of  twelve  con- 
secutive nights,  commencing  on  the  20th  of  April,  the  plaintiff 
undertaking  to  abide  by  such  order  as  to  damages  as  the  court 
might  direct."  He  fully  adopts  there  the  principle  that  it  is  not 
necessary  to  have  a  negative  covenant  in  order  to  prevent  the 
performance  at  another  theatre.  In  Fechier  v.  Montgomery  (*)  I 
200]  think  all  nien  must  concur  in  the  reasonableness  *of  the 
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views  of  the  master  of  the  rolls.  Mr.  Fechter  had  engaged  Mr. 
Montgomery,  who  had  been  a  provincial  actor,  and  desired  to 
appear  on  the  London  boards  to  perform  Shakespeare's  cha- 
racters, and  Mr.  Fechter  had  kept  Mr.  Montgomery  for  five 
months  idle,  but  he  paid  him  his  salary.  Mr.  Montgomery's 
object  was  to  be  occupied  :  he  did  not  want  to  be  kept  idle,  he 
wanted  to  show  his  talents  to  London  audiences,  and  it  being 
clear  that  Fechter  had  kept  him  five  months  perfectly  idle,  and, 
fop  all  that  appeared,  was  likely  to  keep  him  idle  tor  another 
five  months,  Mr.  Montsromery  would  not  submit  to  it,  and  broke 
his  engagement.  Mr.  Fechter  then  filed  a  bill  for  an  injunction, 
and  in  my  opinion  the  master  of  the  rolls  could  not  have  come 
to  any  other  conclusion  than  that  Mr.  Fechter  had  broken  his 
part  of  the  contract,  and  therefore  he  would  not  enforce  it  as 
against  Montgomery.  The  contract  there  did  not  contain  any 
negative  stipulation  that  he  would  not  perform  except  for  Mr. 
Fechter.  The  master  of  the  rolls  in  that  case  says  (*) :  *'  But 
having  regard  to  the  situation  of  the  parties,  having  regard  to 
the  nature  of  a  contract  of  this  description,  and  having  regard 
also  tothe  previous  letter  of  the  21st  of  June,  1862,  written  to 
Mr.  Barnett,  and  the  conversation  which  took  place  prior  to 
this  agreement  being  entered  into,  with  respect  to  which  con- 
versation there  does  not  appear  to  me  to  be  much  difference  on 
either  side,  I  am  of  opinion  that  it  was  an  agreement  entered 
into  by  Mr.  Fechter  to  employ  Mr.  Montgomery,  during  a  rea- 
sonable time,  to  act  at  his  theatre,  and  that  it  was  an  agreement 
on  the  other  side  that  he  (Mr.  Montgomery)  should  not  perform 
elsewhere  without  the  consent  of  Mr.  Fechter ;  there  was  a  mu- 
tuality in  the  agreement  entered  into  on  both  sides ;  on  tlio  one 
side,  that  he  should  have  an  opportunity  of  displaying  what  his 
abilities  and  talepts  were  before  a  London  audience,  and  on  the 
other  side,  that  he  should  not  act  elsewhere  unless  with  the  per- 
mission of  the  plaintiff.**  There  are,  therefore,  Sir  W.  Page 
Wood,  when  vice  chancellor,  and  th6  master  of  the  rolls.  Lord 
Romilly,  taking  precisely  the  same  view,  that  an  engagement 
to  act  at  one  theatre  is  a  prohibition  against  acting  at  any  other. 
There  is  also  the  whole  principle  involved  in  the  case  of  Dc 
Matios  V.  Gibson  Q,  which  was  with  regard  to  a  totally  different 
subject  undoubtealy,  namely,  *the  chartering  of  a  ship.  [201 
The  ship  was  chartered  for  a  particular  voyage,  and  the  charterer 
proposed  to  sell  her,  and  employ  her  in  a  totally  different  man- 
ner. There  the  court  decided  that  there  was  a  contract  that  she 
should  not  be  employed  for  any  other  purpose,  and  granted  an 
injunction  against  her  bein^  so  employed  accordingly.  I  think, 
therefore,  that  it  is  decidedly  established,  and  I  snould  desire, 
as  far  as  my  opinion  is  of  value  on  the  subject,  that  it  should  be 
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coDsidered  my  opinion,  that  a  man  agreeing  to  act  in  one  par- 
ticular theatre  during  the  season  is  party  to  a  contract  that  he 
will  act  there  and  not  anywhere  else.  A  negative  contract  is 
as  necessarily  implied  as  if  it  had  been  plainly  expressed.  Then 
the  result  is:  here  is  a  contract  entered  into  for  value.  It  U 
said  by  Mr.  Flockton  that  the  plaintiff  has  refused  to  perform 
his  part  of  the  contract,  and  has  also  refused  to  allow  him  to 
perform.  That  is  explained  in  the  affidavits.  It  is  not  at- 
tempted to  be  answered.  It  is  perfectly  clear  that,  in  conse- 
quence of  Flockton  having  absented  himself,  and  given  tlie 
notice  of  the  2d  of  October,  when  this  new  piece  was  about  to 
be  brought  out,  Mr.  Montague  was  obliged  to  apply  to  another 
actor,  a  Mr.  Palmer,  to  act  in  the  place  of  Mr.  Flockton,  and 
that,  in  consequence  of  the  default  of  Mr.  Flockton  to  perform 
his  contract,  he  has  brought  this  trouble  upon  himself.  Mr. 
Montague  very  properly  said :  "  I  have  engaged  Mr.  Palmer  : 
I  cannot  turn  him  out.  You  have  brought  ihia  upon  yourself, 
and  while  this  piece  lasts  I  cannot  employ  you  to  perform  in  it.'* 
But  if  he  had  not  done  that,  I  am  perfectly  clear  that  he  would 
have  continued  to  employ  him  there,  and  that  the  circumstance 
of  his  not  being  employed  is  entirely  in  consequence  of  his  at- 
tempting to  repudiate  his  own  contract. 

Under  these  circumstances,  I  am  clearly  of  opinion  that  Mr. 
Montague  has  established  that  Mr.  Flockton  is  under  an  engage- 
ment to  perform  for  him,  and,  being  under  that  engagement,  is 
not  at  liberty  to  perform  at  any  other  theatre  whatever  without 
his  permission.  I  think  it  is  a  matter  of  very  great  importance 
for  actors  to  understand,  that  entering  into  a  contract  to  perform 
at  Theatre  A  obliges  them  to  perform  there  alone,  and  that 
they  cannot  be  permitted  to  perform  anywhere  else  so  long  as 
202]  tbe  other  party  performs  his  part  of  the  agreement.  *j 
am,  therefore,  of  opinion  that  Mr.  Montague  is  entitled  to  the 
injunction. 

Mr.  Hemming  asked  that  the  injunction  might  not  be  ex- 
tended to  prevent  Mr.  Flockton  from  fulfilling  the  engagement 
he  had  already  entered  into  to  perform  once  more  at  the  Crystal 
Palace. 

The  ViCB  Chancellor  recommended  Mr.  Montague  to  con- 
cede this  request  as  a  favor. 

Mr.  Glasse  said  that  Mr.  Montague  would  not  object  to  the 
defendants  performing  once  more  at  the  Crystal  Palace. 

The  Vice  Chancellor  thereupon  granted  the  injunction  in 
the  terms  of  the  prayer,  but  so  as  not  to  interfere  with  Mr. 
Flockton's  playing  one  more  day  at  the  Crvstal  Palace. 

Solicitors  for  the  plaintiff:  Messrs.  LumUy  ^  Lumley. 

Solicitor  for  th6  defendant :  Mr.  Oakes. 

See  Moali*8  V^o  Saotvoord's  Pleadiogs,  3C^3, 871, 
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In  re  Bird. 
♦Oriental  Commercial  Bank  v.  Savin.  [203 

[1872  B,  880.] 
Executor,  LiabiUty  of^  Lan  hy  FaUwre  of  Solicitor. 

One  of  tliree  execators  Laving  employed  in  proving  the  will  the  solicitor 
who  was  employed  by  the  testatrix  in  making  it,  also  employed  the  same  solicitor 
to  negotiate  for  the  compromise  of  a  debt  due  from  the  estate.  The  executor 
and  the  creditor  were  both  living  in  London.  In  June,  1872,  the  solicitor  wrote 
to  the  executor,  informing  him  that  a  compromise  had  been  effected  of  this 
particular  debt  for  £260,  and  of  another  debt  for  £50,  and  asking  for  a  check. 
The  executor,  on  the  4th  of  July,  sent  a  check  for  £310  to  the  solicitor,  who 
paid  it  in  to  his  own  account. 

The  compromise,  in  fact,  had  not  been  effected,  and  the  money  was  mis 
appropriated  ;  but  the  executor,  having  taken  no  step  in  the  meantime,  did  not 
find  out  the  loss  until  December,  1872 : 

HM,  that  the  £310  ought  to  be  allowed  to  the  executor. 

Adjourned  Summons.  Oa  the  28th  of  February,  1873,  an 
application  was  made  on  the  part  of  the  plaintiffs  to  proceed 
further  with  the  accounts  and  inquiries  directed  to  be  taken  and 
made  by  the  order  made  in  the  matter  and  cause,  dated  the  7th 
of  January,  1873,  and  that  the  defendants,  William  Birch 
Savin  and  George  Frederick  Stevens,  should,  on  or  before  the 
1st  of  April,  1873,  or  within  four  days  after  service  of  the  order, 
pay  into  court  the  sum  of  X329  175.  8d.,  appearing  by  the 
afBdavit  of  the  defendants  Savin  and  Frances  Stevens,  filed  the 
22d  of  February,  1873,  and  the  accounts  referred  to  thereby, 
to  be  in  their  hands,  and  forming  part  of  the  personal  estate  of 
Frances  Bird,  the  testatrix  in  the  matter  and  cause,  and  that 
the  amount  when  so  paid  in  might  be  invested. 

Frances  Bird,  who  died  on  the  19th  of  May,  1868,  by  her  will 
dated  the  1st  of  November,  1865,  appointed  the  defendants 
Savin  and  Stevens  and  his  wife  her  executors  and  executrix. 
At  the  time  of  her  death  she  was  a  contributory  of  the  plaint- 
iti*'s  the  Oriental  and  Commercial  Bank,  and  also  of  the 
Caledonian  Insurance  Company.  The  solicitor  employed  by 
the  testatrix  in  making  her  will  was  one  William  Hunt,  who 
was  also  employed  by  the  defendants  to  prove  the  will. 

*In  the  latter  part  of  1869  a  correspondence  commenced  [204 
between  Hunt  and  a  clerk  of  the  plaintiffs'  solicitors.  Hunt 
stated  that  the  executors  desired  him  to  inform  the  plaintiffs' 
solicitors  that,  as  the  estate  was  insolvent,  they  would  be  glad 
if  the  plaintiffs'  would  accept  a  sum  less  than  the  claim  made. 
Plaintiffs'  solicitors  replied,  offering  to  take  £270  by  way  of 
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compromise,  but  addiDg  that  any  compromise  would  have  to 
be  sanctiotied  by  the  court  on  the  facts  stated  being  proved  b^^ 
Ilunt.  In  August,  1871,  Hunt  wrote,  saying  that  he  had  sent 
by  bearer  drafts  of  proposed  affidavits  to  be  made  as  to  the 
compromise.  In  answer,  plaintiffs'  solicitors  wrote  to  say  that 
the  affidavits  were  imperfect  in  several  respects,  especially  that 
the  account  was  wanting,  and  that  it  had  not  been  shown  that 
the  testatrix  did  not  die  possessed  of  real  estate.  The  defects 
were  never  supplied,  and  the  matter  fell  through. 

On  the  5th  of  December,  1870,  the  executors  paid  Hunt  £26 
85.  2d.  for  the  probate,  and  on  the  13th  they  paid  him  a  further 
sura  of  £25  195.  in  discharge  of  his  general  bill  of  costs. 

In  June,  1872,  the  defendant  Stevens  was  informed  by  Hunt 
that  the  plaintiffs  had  agreed  to  accept  £260,  and  that  the 
London  and  Caledonian  Insui*ance  Company  had  agreed  to 
accept  £50;  and  on  the  11th  of  the  same  month  Hunt  wrote, 
asking  for  a  check  for  £320,  the  additional  £10  being  a  charge 
for  further  costs. 

On  the  4th  of  July,  1872,  the  defendant  Stevens  sent  to  Hunt 
a  check  for  £310,  not  thinking  proper  to  pay  the  £10.  This 
che'ck  was  traced  to  Hunt's  account  at  the  London  and  West- 
minster Bank. 

No  further  step  was  taken  by  the  executors,  and  no  inquiry 
made,  until  the  24th  of  December,  1872,  when  Stevens  was 
served  with  the  administration  order  in  the  suit  in  which  the 
Oriental  Commercial  Bank  were  plaintiffs.  It  was  then  dis- 
covered that  the  £310  had  been  misappropriated,  and  was 
irrecoverable.  The  defendant  Stevens  deposed  that  on  the  4th 
of  July,  1872,  he  and  his  wife  were  sworn  to  an  affidavit  whicli 
set  out  the  particulars  of  the  testatrix's  estate  and  an  account 
of  receipts  and  payments.  The  chief  clerk  having  found  a 
205]  balance  of  £329  17*.  8d.  due  *from  the  executors,  they 
now  claimed  to  be  allowed  the  £310  which  had  been  paid  to 
Hunt. 

Mr.  Jacksorij  Q.C.,  and  Mr.  Macnaghten^  for  the  official  liqui- 
dator of  the  bank :  The  question  is  simply  whether  a  payment 
made  by  an  executor  to  his  solicitor  is  a  valid  payment  against 
the  creditors  of  the  estate.  We  say  it  is  not.  There  are  cases 
where  executors,  trustees,  receivers,  dnd  others  havinff  a  fidu- 
ciary position,  having  trusted  money  to  bankers,  brokers,  or, 
occasionally,  solicitors,  have  been  held  to  be  discharged ;  but 
such  payments  must  have  come  up  to  the  description  of  casea 
of  "  reasonable  necessity,'*  or  of  the  "  ordinary  course  of  busi- 
ness": Clough  v.  Bond  (*).  In  this  instance  the  executor  should 
have  ascertained  that  the  eompromise  had  been  really  effected 

{})  3.H7. 4  C7.,.4oei  m^ 
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before  he  sent  the  money.  Even  if  the  compromise  had  been 
eftected,  as  the  solicitor  stated,  wafl  this  a  reasonable  way  of 
paying  the  money  ?  Should  not  the  executors  have  paid  straight 
to  the  official  liquidator  in  the  one  case,  and  to  the  party  princi- 
pally entitled  in  the  other  ?  Upon  completion  of  a  sale,  a  solici- 
tor cannot  receive  the  purchase-money  so  as  to  exonerate  the 
purchaser  without  a  written  authority :  Viney  v.  Chaplin  (') ; 
and  so  he  cannot  receive  compromise  money.  The  mode  of 
payment  in  this  instance  should  have  been  arranged  beforehand 
with  the  liquidator:  Casile  v.  Warland(^).  An  executor  must 
use  due  diligence:  Lord  Shipbrook  v.  Lord  Hinchinbrooki^). 
Here  he  sent  two  amounts  in  one  check;  he  sent  to  the  solici- 
tor, when  he  might  have  sent  direct  to  the  creditors ;  he  sent 
the  money  before  he  was  sure  it  was  wanted ;  and  he  made  no 
inquiry  for  five  months ;  whereas,-if  he  had  inquired  at  first, 
probably  no  misappropriation  would  have  taken  place. 

Mr.  Amphleitj  Q.C.,  and  Mr.  Freeman^  for  the  executors :  The 
rule  as  laid  down  in  Williams  on  Executors  (*)  is,  that  where 
the  payment  is  made  "  from  necessity,  or  conformably  to  the 
common  usage  of  mankind,"  the  executor  will  not  be  held 
♦responsible.  Casile  v.  Warlandi^  is  in  our  favor:  so  [206 
are  Bacon  v.  Bacon  (^) ;  Powell  v.  Evans  (^. 

Mr.  Macnaghtenj  in  reply  :  In  Bacon  v.  Bacon  the  money  had 
to  be  remitted  from  the  country ;  here  the  executor  was  living 
in  London. 

Sir  Jambs  Bacon,  V.C.  :  I  quite  agree  with  what  has  been 
said,  that  this  would  be  a  very  hard  case  —  in  fact  it  is  a  very 
hard  case  in  every  way;  butt  wish  it  to  be  understood  that 
my  opinion  is  not  in  the  least  degree  influenced  by  the  hard- 
ness of  the  case.  I  have  no  right  to  entertain  any  such  con- 
sideration. But  I  think,  adopting  the  rule  which  is  to  be  found 
in  the  cases  that  have  been  cited,  and  many  other  cases,  that, 
although  the  court  holds  an  executor  with  the  utmost  strictness 
to  the  faithful  discharge  of  his  duty,  unless  it  finds  that  Be  has 
by  some  gross  negligence  overstepped  or  forgotten  the  line  of 
his  duty,  it  is  not  the  practice  of  the  court  to  charge  him  with 
sums  which  he  ief  proved  to  have  honestly  paid,  and  for  a 
j)roper  purpose. 

The  facts  of  this  case  have  been  stated  with  the  utmost  fair- 
ness, I  think,  on  both  sides.  I  have  not  the  least  reason  to 
doubt  or  distrust  one  word  in  the  affidavits,  or  the  statements 
on  the  part  of  the  company  that  there  was  some  talk  about 
compromising  this  claim ;  that  there  was  a  suggestion  as  to 


? 


)  3  De  G.  &  J.,  468, 482.  (*)  6th  Ed.,  p.  1678. 

")  88  Bcav.,  660.  (•)  5  Vea.,  831. 

0 11  Vei.,  252.  (•)  5  VeB.,  839. 
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£270  being  accepted,  and  that  there  was  —  as  was  proper  on 
the  part  of  the  solicitor  for  the  liquidator  —  a  desire  to  see  the 
account  as  well  as  the  affidavit.  The  account  is  referred  to  in 
the  affidavit,  not  only  by  the  schedule  from  which  I  read  the 
particulars,  but  the  account  A  is  a  thing  mentioned  in  the  affi- 
davit—  "the  account  A  now  produced  and  shown  to  us." 
The  company's  solicitor  at  once,  as  a  roan  of  business,  said  the 
affidavit  was  defective  and  useless  unless  he  saw  that  account. 
His  request  in  that  respect  was  not  complied  with  by  Mr. 
Hunt. 

But  the  conduct  of  the  executor  is  to  be  examined  into.  It 
seems  to  me  that  the  executor  has  done  just  what  any  prudent 
man  would  think  himself  safe  in  doing.  He  finds  (I  am  speak- 
207]  i"g  *of  -^fr.  Stevens'  affidavit  when  I  say  the  executor) 
that  the  testatrix  had  in  her  lifetime  employed  Mr.  Hunt  as  her 
solicitor;  he  had  been  employed  as  her  solicitor  upon  various 
matters;  his  credit  was  not  called  in  question;  his  ability  was 
not  doubted;  he  had  ari'anged  for  her  some  other  claims  (she 
seems  to  have  been  an  unfortunate  shareholder),  and  when,  after 
her  death,  a  claim  is  made  by  these  two  companies,  the  Orien- 
tal Commercial  and  the  Caledonian,  naturally  enough  Mr.  Hunt 
is  employed  to  conduct  the  business,  namely,  the  compromise 
of  these  claims ;  and  the  estate  being,  as  it  is  not  doubted,  veiy 
small,  indeed  not  sufficient  to  discharge  all  the  burdens  on  it, 
the  account  the  executor  gives  of  it,  having  described  the  em- 
ployment of  Mr.  Hunt  as  the  testatrix's  solicitor,  is,  that  in  the 
month  of  July,  1872,  he  was  summoned  to  London,  attended  with 
his  wife,  and  made  the  affidavit  referred  to  ;  and  Mr.  Hunt,  the 
man  whose  character  and  position  I  have  been  describing,  stated 
that  he  had  "  arranged  with  the  Oriental  and  Commercial  Com- 
pany to  accept  £260,  and  the  London  and  Caledonian  Insurance 
Company  £50,  making  £310,"  &c.  [His  honor  read  the  pas- 
sage.] Then  the  check  is  produced.  If  the*common  usage  is 
to  b6  referred  to,  what  can  be  more  common  than  the  transac- 
tion described  in  that  paragraph  of  the  affidavit?  Having 
employed  this  attorney  to  negotiate  for  a  compromise,  and  being 
told  by  him,  "  I  have  got  these  terms  for  you,  and  £310  is  paya- 
ble," the  executor  puts  into  his  hands  the  £310.  What  negli- 
gence is  there  in  that  I  What  incautious  trusting  to  some  other 
Eersoix's  representation  ?  It  is  all  in  the  ordinary  course  of  the 
usiness  then  bein^  transacted,  and  I  cannot  think  that  the  exe- 
cutor has  neglected  any  caution  which  it  was  incumbent  on  him 
to  exercise.  That  he  did  anything  else  that  could  be  blamed 
is  out  of  the  question,  and  need  not  be  observed  upon. 

I  think  the  executor,  having  to  protect  the  estate  of  his  tes- 
tatrix, having  to  satisfy  out  of  it  to  the  last  shilling  all  it  would 
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yield,  has  discharged  his  duty  in  that  respect,  although  he  has 
been  unfortunate,  and  the  estate  has  suffered  from  the  fact  that 
Ilunt  was  trusted.  At  the  time  he  was  trusted,  he  was  of  good 
repute ;  he  has  since  been  found  not  to  be  trustworthy,  but  that 
is  no  reason  why  the  executor  should  be  fixed  with  this  <£310 
which  he  is  proved  to  have  paid  over. 

♦Mr.  Macnaghien  imputed  to  the  executor  a  piece  of  [208 
neglect  in  not  drawing  to  checks.  I  do  not  know  that  two 
checks  would,  in  the  ordinary  course  of  business,  be  considered 
necessary,  or  that  it  was  a  necessary  consequence  that  the  one 
check  should  go  into  Mr.  Hunt's  account.  If  Mr.  Hunt  had 
discharged  his  duty  in  the  ordinary  way,  he  would  have  sent 
his  clerk  to  the  bankers,  would  have  got  the  X310,  and  paid  the 
X260  at  one  place  and  the  X50  at  the  other. 

The  order  will  be  that,  the  court  being  of  opinion  that  the 
£310  ought  to  be  allowed,  the  summons  be  discharged.  *  The 
costs  of  both  parties  will  be  costs  in  the  cause. 

Solicitors. for  the  plaintiffs  :  Messrs.  UptoUj  Johnson^  Upion^  ^ 
Budd. 
Solicitors  for  the  defendants :  Messrs.  Fuller  ^  SuliwelL 


[Law  Reportfl,  16  Equity,  208.] 
V.C.B.  June  4, 1878. 

Simpson  v.  Peach. 

[1872  S.  1»5.] 

WiU^  Canitruetion  —  Gift  of  Personalty  **  payable  "  at  tlie  Death  of  A  to  a  Close 
— Shares  to  be'*  fiested**  on  majority  or  marriage,  and  Income  in  the  meantime  to 
be  paid  towards  Maintenance  — J^o  Gift  over  —  "  Vested  "  held  to  mean  "  Vested 
in  Possession." 

Testatrix  gave  a  legacy  of  £4000,  "  payable  "at  tlie  decease  of  A  to  a  class  of 
persons,  to  be  equally  divided  amongst  tuem,  share  and  share  alike,  the  said 
shares  to  be  "  vested  "  interests  on  majority  or  marriage,  and  the  income,  in  the 
event  of  A's  death  in  the  meantime,  to  be  paid  towards  the  maintenance  and 
education  of  such  persons.  There  was  no  gift  over.  Two  of  the  class  survived. 
A,  and  died  under  twenty-one : 

Held,  that  by  the  word  "  vested  "  was  meant  "  vested  in  possession,"  and  that 
the  shares  of  ihe  deceased  minors  passed  to  their  legal  personal  representatives. 

MoTioK  FOR  Decree.  Jane  Eliza  Simpson,  spinster,  died  on 
the  1st  of  February,  1849,  having  by  will,  dated  the  12th  of 
December,   1848,  appointed   her  sister  Maria  Simpson,  and- 
Thoraas  Peach,  her  executrix  and  executor,  and  having  be- 
queathed as  follows : 

"  I  give  the  sum  of  £4000,  payable  at  the  decease  of  my  sister, 
*to  the  brothers  and  sisters  of  the  said  Stephen  Francis  [209 
Simpson,  to  be  equally  divided  amongst  them,  share  and  share 
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alike,  the  said  shares  to  be  vested  interests  on  the  majority  or 
marriage  of  each,  and  the  interest  and  income  thereof,  in  the 
event  of  my  sister's  decease  in  the  meantime,  to  be  paid  towards 
the  maintenance  and  education  of  such  child  or  children."  The 
testatrix  then  gave  the  residue  of  her  personal  estate  to  her 
sister  Maria  Simpson.  At  the  testatrix's  death  there  were  nine 
brothers  and  sisters  of  Stephen  Francis  Simpson,  all  of  whom 
survived  testatrix's  sister  Maria  Simpson,  who  died  on  the 
16th  of  December,  1856,  having  by  will  appointed  Ilasler 
Hollist  and  Henry  John  Peach  her  executors. 

In  1860  one  of  the  brothers  of  S.  F.  Simpson,  named  Charles 
Burrowes  Simpson,  took  the  benefit  of  the  Insolvent  Debtors 
Acts,  and  by  an  order  dated  the  16th  of  March,  1860,  all  his 
real  and  personal  estate  were  vested  in  Samuel  Stnrgis,  as  pro- 
visional assignee. 

On  the  30th  of  July,  1863,  Rowland  Simpson,  one  of  the 
brothers  of  S.  F.  Simpson,  died  under  age  and  unmarried. 
On  the  8th  of  March,  1864,  Charles  Burrowes  Simpson  died. 
On  the  2d  of  June,  1864,  Gertrude  Simpson,  one  of  the  sisters 
of  S.  F.  Simpson,  died,  also  under  age  and  unmarried. 

On  the  11th  of  July,  1864,  another  provisional  assignee  of 
the  estate  of  Charles  B.  Simpson,  in  the  room  of  S.  Sturgts,  was 
appointed  by  a  general  order  of  the  Court  of  Bankruptcy. 

On  the  9th  of  September,  1866,  Eleanor  Simpson,  another 
sister,  died,  of  full  age ;,  and  in  1867  administration  with  the 
will  annexed,  of  her  estate,  was  granted  to  her  father,  Charles 
Simpson. 

In  June  and  July,  1869,-letters  of  administration  to  the  es- 
tates of  Gertrude  and  Rowland  Simpson  were  granted  to  their 
father,  Charles  Simpson. 

In  July,  1872,  this  bill  was  filed  by  Charles  Simpson,  the 
father,  against  Thomas  Peach,  the  surviving  executor  of  the 
will,  five  of  the  sisters  of  S.  F.  Simpson,  all  of  whom  had  at- 
tained twenty-one,  the  provisional  assignee,  and  the  executors 
of  Maria  Simpson,  stating  that  seven  of  the  shares  had  been 
paid  and  transferred  to  the  respective  owners,  and  that  there 
was  still  standing  in  the  bank  in  the  name  of  the  defendant 
210]  Thomas  Peach  a  balance  of  £898  9s.  9rf.  *representing 
the  shares  of  the  two  children  who  died  under  age ;  and  praying 
that  the  rights  and  interests  of  all  parties  in  this  sum  of  £898 
95.  9d.  stock  might  be  ascertained  abd  declared. 

Mr.  Rigby^  for  the  plaintiff:  The  plaintiff  is  entitled  to  these 
shares  as  administrator  to  the  minors.  The  question  tarns 
upon  the  meaning  of  the  word  "  vested."  Of  this  word  the 
meanings  are  three.  It  means  either,  1,  simply  "  not  contin- 
gent," i.e.  transmissible  to  representatives ;  or,  2,  "  indefeasible," 


Vol.  XVI.]  EQUITY  CASES.  721 

V.  C.  B.  Simpson  v.  Peach.  !  1873 

which  is  out  of  the  question  here,  as  there  is  no  gift  over ;  or,  3, 
^-  vested  in  possession."  It  is  submitted  that  this  last  is  the 
true  meaning  here ;  that  is  to  say,  that  the  shares  became  vested 
in  interest  at  the  death  of  the  sister  Maria  Simpson,  but  not 
vested  in  possession  till  the  attainment  of  twenty-one  or 
marriage :  ISaun/iers  v.  Vaiiticr  (*) ;  In  re  Parr^s  Trusts  (before 
V.C.  Bacon,  July  1, 1871);  Williams  v.  Haythome  (^). 

Mr.  A.  21  Watson^  for  the  defendant  Thomas  Peach. 

Mr.  Dryden^  for  the  five  sisters  :  The  word  "  vested"  must 
bear  its  usual  technical  meaning.  I  agree  that  there  was  no 
intestacy,  but  I  contend  that  "  vested"  must  mean  "  vested  in 
interest;"  so  that  until  twentj^-one  or  marriage  no  brother  or 
sister  took  anything.  The  words  "  payable"  and  "  vested"  in 
-  this  will  are  not  in  any  way  connected  or  grouped  together  as 
in  In  re  Parr's  lYust.  Amongst  the  authorities  are  In  re  Ar^ 
void  (^  ;  Glanvill  v.  Glanvill  (^) ;  Gomporl  v.  Austen  (*) ;  Russel  v. 
Buchanan  (*) ;  In  re  CoUey's  Trusts  (^).  ' 

Mr.  Lanakyj  for  the  official  assignee. 

Mr.  Herbert  Smithf  for  the  executors  of  Maria  Simpson  :  The 
view  taken  by  the  executor  is,  that  these  two  shares  were  un- 
disposed of,  and  fall  into  the  residue:  Wakefiehl  v.  Dyott  {^); 
Glanvill  v.  Glanvill. 

*SiR  Jambs  Bacon,  V.  C:  Mr.  Eigby,  I  will  not  trouble  [211 
you  to  reply.  In  my  opinion  the  construction  is  clear.  The 
direction  in  the  first  instance  is  clear  and  distinct,  that  upon 
the  death  of  testatrix's  sister  a  sura  of  £40,000  is  to  be  "payable" 
to  the  brothers  and  sisters  of  Stephen  Francis  Simpson.  The 
notion  that  upon  the  death  of  a  brother  or  sister  before  attain- 
ing twenty-one  or  marriage  his  or  her  share  is  to  fall  into  the 
residue  is  out  of  all  sight — out  of  all  probability.  There  is  not 
the  slightest  ground  for  imputing  to  the  testatrix  any  such 
intention.  The  testatrix  directs  that  the  shares  are  to  be 
"equally  divided  amongst"  the  brothers  and  sisters  " share  and 
share  alike,"  and  then  come  the  words  upon  which  all  the  argu- 
ment has  been  attempted  to  be  raised ;  "  the  said  shares  to  be 
vested  interests  on  the  migority  or  marriage  of  each,  and  the 
interest  and  income  thereof,  in  the  event  of  my  sister's  decease 
in  the  meantime,  to  be  paid  towards  the  maintenance  and  edu- 
cation of  such  child  or  children."  By  these  words,  in  my 
opinion,  a  clear  vested  interest — vested  at  law — vested  by  right — 
was  conferred  upon  each  of  these  brothers  and  sisters,  all  of 
whom  survived  the  testatrix's  sister ;  although  the  testatrix,  con- 

(»)  Cr.  &  Ph.,  IMO,  (•)  12  Sim.,  218,  246. 

(•)  Law  Rep.,  6  Ch.,  782  C)  7  Ibid.,  638. 

(■)  9  Jur.  (N.8.),  1186.  O  Law  Rep.,  1  Eq.,  496. 

(♦)  2  Mer.,  88.  O  7  W.  R.,  81. 
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templating  the  probfibility  oi  some  one  or  more  of  them  not 
attaining  twenty-one  or  living  to  be  married,  postponed  the 
actual  payment  of  the  capital  of  each  share  until  the  attainment 
by  each  child  of  twenty-one  or  marriage.  If  the  case  were  not 
governed  by  authority,  I  should  have  felt  bound  to  hold  that  to  be 
the  true  construction  of  the  will ;  but  in  the  face  of  the  judgment 
of  Lord  Chancellor  Hatherly  in  Williams  v.  Hayihome  Q)  there 
can  really  be  no  question.  The  result  will  be  that  the  shares 
of  the  two  children  who  died  under  twenty-one  pass  to  the 
plaintiff  as  their  legal  personal  representative.  The  costs  of  all 
parties  must  come  out  of  the  fund. 

Solicitors :  Messrs.  Cole^  Cole,  ^  Jackson;  Mr.  A.  S.  Twyford; 
Messrs.  Rickards  ^  Walka\ 


[Law  Reports,  10  Equity.  212.] 
V.C.W.  June  8,  1878. 

212]  *MlDDLETON  v.  WiNDROSS. 

[1872  M.  207.] 

WHl—Eotchpot  Clause— Condition — Election. 

A  testator^ gave  aU  his  property  equally  among  his  three  daughtera,  S,  M, 
and  J,  and  directed  J,  within  twelve  montlis  after  attaining  twenty-one,  to  bring 
into  hotchpot  an  estate  (B)  to  which  she  was  separately  entitled.  On  her  marriage, 
subsequently  to  the  date  of  the  will,  her  estate,  at  the  testator's  instance,  waa 
settled  on  herhelf  for  life,  remainder  to  her  husband  for  life,  remainder  aa  she 
sliould  appoint  among  her  children,  and  was  subsequently,  also  by  the  testator  s 
advice,  sold,  and  the  proceeds  held  on  the  same  trusts.  In  a  suit  to  administer 
the  testator's  estate : 

'  Held,  that  J  muRt  bring  into  account  the  proceeds  (less  the  costs  of  sale)  of 
estate  B. 

William  Middleton,  by  his  will,  dated  the  22d  of  February, 
1853,  after  giving  an  annuity  to  his  wife,  and  subject  thereto, 
devised  and  bequeathed  all  his  real  and  personal  estate  what- 
soever unto  and  equally  between  and  among  "  all  my  children 
who  shall  live  to  attain  the  age  of  twenty-one  years  or  die  under 
that  age  leaving  lawful  issue,  and  if  there  shall  be  but  one  such 
child,  then  to  such  only  child,  and  their,  his,  and  her  heirs, 
executors,  and  administrators  absolutely  for  ever."  Then 
followed  this  proviso  :  "  And  whereas  my  daughter  Jane  is  en- 
titled under  the  will  of  her  grandfather  to  an  estate  called 
Bowbridge,  in  the  county  of  Cumberland,  now  it  is  ray  wish 
that  the  said  estate  shall  be  brought  into  hotchpot  by  my  said 
daughter  Jane  with  my  other  children,  and  I  direct  and  enjoin 
her  my  said  daughter  Jane^  within  twelve  months  after  her 
'  attaining  twenty-one,  to  convey  and  assure  the  said  estate  bo 

O  Law  Rep.,  6  Ch.,  782-786. 
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nud  in  Buch  manner  that  the  same  may  become  the  property  of 
all  my  children,  and  may  be  held  and  enjoyed  by  them  as  if  the 
same  had  been  my  own  absolute  property  and  had  passed  by 
this  my  will." 

The  testator  had  three  children,  Jane,  Sarah  Hannah  (the 
plaintiff),  and  Margaret.  Jane,  in  1865  (after  the  date  of  the 
will),  married  the  defendant,  Rodolphe  Schmid,  and  on  her  mar- 
riage a  settlement,  at  the  instance  and  under  the  superintend- 
ence of  the  testator,  was  made  of  the  Bowbridge  estate  upon 
trusts  for  *the  benefit  of  the  wife,  Jane  Schmid,  for  life,  [213 
without  power  of  anticipation,  remainder  to  her  husband  for 
life,  remainder  as  the  wife  should  appoint  among  the  children 
who  should  attain  twenty-one,  their  heirs  and  assigns.  In  1866 
the  Bowbridge  estate  was  sold  by  the  trustees  of  the  settlement 
by  the  advice  of  the  testator,  and  realized  £3000  net,  which  was 
invested  on  two  mortgages.  Mr.  and  Mrs.  Schmid  had  two 
children  born  before  the  testator's  death  and  one  subsequently. 
One  of  the  children  died  in  1866. 

The  testator  died  on  the  6th  of  February,  1867,  and  on  the 
28th  of  October,  1871,  this  bill  was  filed  to  administer  the  tes- 
tator's estate,  and  the  usual  decree  was  made  on  the  23d  of 
March,  1872.^  On  the  26th  of  January,  1873,  the  chief  clerk 
made  his  certificate,  from  which  it  appeared  that  the  testator's 
real  and  personal  estate  was  of  the  value  of  £10,295  05.  lid. 

Mr.  Dickensoriy  Q.C.,  and  Mr.  Roberts^  for  the  plaintiff:  The 
intention  apparent  on  the  face  of  the  will  is,  that  each  of  the 
three  daughters  should  share  equally  in  the  testator's  property, 
provided  the  Bowbridge  estate  is  brought  into  hotchpot.  The 
words  amount  to  a  condition  that  Jane  shall  bring  Bowbridge  into 
hotchpot  as  the  terms  on  which  she  is  to  share  equally  with  her 
sisters  in  the  testator^s  estate.  It  is  a  perfectly  good  condition. 
Or  if  the  language  of  the  will  put  her  to  her  election,  it  is  equally 
free  from  objection.  The  testator  substantially  treated  the  Bow- 
bridge estate  as  his  own  property,  and  his  will  proceeded  on 
that  principle.  In  either  case  the  daughter  Jane  is  bound  to 
give  effect  to  the  intention  of  the  will. 

Mr.  KarsUtkCy  Q.C.,  and  Mr.  Mounsey  Heysham^  for  the  daughter 
Jane:  If  the  language  of  the  will  amounts  to  a  condition  pre- 
cedent or  subsequent,  the  plaintiff's  claim  must  fail,  because  by 
a  transaction  to  which  the  testator  was  a  party  the  condition  be- 
came impossible.  It  was  by  the  direction  of  the  testator,  and 
under  his  superintendence,  that  the  Bowbridge  estate  was  settled 
on  the  marriage  of  his  daughter,  and  her  interest  cut  down  to  a 
life  estate.  But  where  a  condition  becomes  impossible  by  thg 
act  of  *the  testator  the  legatee  holds  the  legacy  discharged  [214 
of  the  condition.     But  suppose  it  is  a  case  of  election,  the  only 
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interest  the  daughter  had  at  the  time  the  will  came  into  opera- 
tion was  a  life  estate.  Her  husband  and  her  children  took  no 
interest  under  the  will,  and  could  surrender  nothing  under  the  set- 
tlement. The  true  construction,  however,  was  neither  condition 
nor  election  but  quasi  ademption.  This  is  a  case  primm  impres- 
sioniSy  and  there  are  no  authorities  exactly  in  point,  but  the  cases 
most  resembling  it  are  Langslow  v.  Langslow  (*)  and  Plowden  v. 
Hyde  (^),  where  the  court  held  that  there  was  no  election. 

Mr.  JSomcr,  for  the  children  of  Mrs.  Schmid  :  This  is  a  clear 
case  of  condition,  but  the  testator  having  by  his  own  act  made 
the  condition  impossible,,  the  legatee  holds  the  property  dis- 
charged of  the  condition  :   Walker  V.  Walker  (^). 

Mr.  Eoeretty  Mr.  Slallard,  and  Mr.  Sully  appeared  for  other 
parties. 

Sir  John  Wickens,  V.C.  :  The  object  of  the  testator  was  to 
divide  his  property  equally  between  his  three  daughters,  but, 
unfortunately,  the  machinery  he  selected  for  that  purpose  failed 
in  consequence  of  his  daugliter,  Mrs.  Schmid,  having  settled  the 
Bowbridge  estate,  as  it  might  have  failed  from  a  variety  of 
causes.  Notwithstanding  that  failure,  the  court  has  ample  means 
by  which  it  can  give  effect  to  what  was  the  undoubted  intention 
of  the  testator,  and  is  bound  to  use  them.  With  regard  to  the 
case  of  Walker  v.  Walker^  which  has  been  cited,  the  report  is 
very  meagre,  and  I  cannot  help  thinking  that  the  decision  turned 
a  good  deal  on  the  request  referred  to  in  that  case ;  but  be  that  as 
it  may,  I  do  not  think  it  applies  to  the  present.  There  must  be 
a  declaration  that  the  £3000  obtained  from  the  sale  of  the  Bow- 
bridge  estate  (less  the  costs  of  the  sale)  must  be  brought  into 
account  in  respect  of  Mrs.  Schmid's  share,  and  decree  accord- 
215]  inglj'.  Costs  of  all  parties,  as  between  *solicitor  and  client, 
to  be  paid  out  of  the  estate.  There  must  be  a  partition  or  sale 
if  the  parties  desire  it. 

Solicitors  for  the  plaintiff  and  several  defendants :  Messrs. 
Helder  ^  Roberts. 
Solicitors  for  the  other  defendants:  Messrs.  Gray  ^  Mounsey. 

0  31  Beav.,  552.  0  2  Sim.,  (N.  S.),  171, 175.  (•)  29  L.  J.  Ch.).  850. 


[Law  Reports,  16  Equity,  231.] 
V.C.M..  Feb.  28  j  March  21. 1873- 
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WiH—Cornstrudion'^Period  of  Vesting^Def erred  Paymeni-^G\ft  cf  Income  for 

Maintenance^Right  to  Unapplied  Income. 

A  testator  gave  a  sum  of  £5000  to  trustees  upon  trust  to  invest,  and  to  apply 
the  income  to  or  for  the  maiutenance  of  a  nephew  till  he  should  attain  his  ag« 
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of  twenty- four  jears,  and  directed  that  when  he  attained  that  age  the  principal 
flum  shoald  be  paid  to  him,  and  he  made  a  gift  over  in  case  of  uie  death  of  the 
nephew  under  that  age. 

The  legatee  was  an  infant  at  the  testator's  death,  and  died  an  infant  some  jears 
afterwards.  Th^  trustees  raised  the  fund,  and  applied  part  of  the  income  tn  his 
maintenance  and  education,  and  at  his  death  they  had  in  their  hands  an  accumu- 
lation of  income  unapplied : 

Held,  that  the  legacy  \tas  vested  at  the  testator's  death,  subject  to  be  divested 
in  the  event  which  happened  of  the  death  of  the  legatee  under  the  specified  age, 
and  that  the  whole  of  the  income  belon^red  to  him  during  his  life,  and  that  his 
l)er8onal  representative  was  entitled  to  the  accumul«Ltions. 

Samuel  Peek,  by  tis  will,  dated  the  19th  of  May,  1857,  after- 
directing  his  trustees  thereby  appointed  after  his  decease  to 
raise  out  of  his  personal  estate,  or,  if  the  same  should  be  insuf- 
ficient, then  out  of  his  real  estate,  the  sum  of  £5000,  and  to 
invest  the  same,  provided  for  its  application  in  the  following 
words:  "And  do  and  shall  pay  and  apply  the  interest,  divi- 
dends, and  annual  produce  thereof  to  and  for  the  maintenance 
and  education  of  my  nephew,  Harry  Hazlewood  Peek,  until 
lie  shall  attain  the  age  of  twenty-four  years.  And  when  and  so 
soon  as  my  nephew'shall  attain  his  said  age  of  twenty-four  years, 
I  direct  that  the  said  principal  sum  of  £5000,  or  the  stock,  funds, 
or  securities  wherein  the  same  may  be  then  invested,  shall  be 
paid,  assigned,  or  transferred  to  my  said  nephew :  Provided 
always,  and  I  declare  my  will  to  be,  that  in  case  my  said  nephew 
shall  die  under  the  age  of  twenty-four  years,  then  I  direct  that 
my  trustees  or  trustee  for  the  time  being  do  and  shall  stand 
possessed  of  the  said  principal  sum  of  £5000,  and  the  securities 
whereon  the  same  may  for  the  time  being  be  invested,  upon 
trust  for  all  such  of  the  children  of  my  sister* Ann  Robinson  as 
shall  be  living  at  the  time  of  my  decease  who  shall  live  to  attain 
the  age  of  twenty-one  years." 

In  case  there  were  no  such  children,  the  testator  directed  that 
♦the  £5000  should  sink  into  the  residue.  He  further  [222 
directed  that,  in  certain  events  which  did  not  happen,  his  resi- 
duary estate  should  be  held  on  trust  for  his  nephew  Harry 
Hazlewood  Peek,  "  to  be  applied  and  disposed  of  for  his  bene- 
fit during  his  minority  upon  the  same  trusts,  with  the  same 
powers  as  to  maintenance  and  education,  and  to  be  conveyed, 
assigned,  and  paid  over  to  him  at  the  same  time  in  all  respects 
as  is  hereinbefore  directed  or  declared  in  his  favor  with  regard 
to  the  sum  of  £5000  hereinbefore  directed  to  be  put  in  trust  for 
him."  The  testator  died  on  the  20th  of  August,  1857,  his 
iiephew  Harry  Hazlewood  Peek  being  then  about  ten  years  of 
age.  The  £5000  was  raised,  and  parts  of  the  income  applied 
from  time  to  time  for  his  maintenance  till  his  death,  which  took 
l)Iace  on  the  3d  of  June,  1863.  The  trustees  had  then  in  their 
liands  a  sum  of  £475  25.,  consisting  of  income  on  the  £5000 
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ivhich  had  not  been  required  or  applied  for  the  maintenance  and 
education  of  the  legatee.  This  sum,  which,  together  with  accu- 
mulations of  interest,  amounted  to  £658  5s.  4d.,  was,  on  the  22il 
of  July,  1872,  paid  into  court  by  the  trustees  under  the  Trustee 
Relief  Act.  The  fund  was  now  claimed  by  the  legal  personal 
representative  of  the  legatee,  by  the  children  of  Mrs.  Kobinson, 
iiiid  by  the  residuary  legatee  of  the  testator.  Petitions  had  been 
]»resented  by  both  the  l.egal  personal  representative  of  the  legatee 
aind  by  the  residuary  legatee  of  the  testator.  The  arguments 
"took  place  partly  on  the  28th  of  February  and  partly  on  the 
21st  of  Maroh. 

Mr.  Babcock,  for  the  residuary  legatee  of  the  testator :  The 
proper  construction  of  this  will  is  that  the  unapplied  income  falls 
into  the  residue.  Reading  the  whole  will  together,  and  particu- 
larly the  last  part,  where  the  provisions  for  the  maintenance  of 
the  legatee  are  called  powers,  it  is  clear  that  tlie  testator  in- 
tended only  to  give  a  power  of  maintenance  out  of  the  income, 
not  to  give  the  whole  income  to  him.  Then  any  unapplied 
balance  is  not  otherwise  disposed  of  except  by  the  residuary 
gift. 

223]  *it  cannot  form  an  accretion  to  the  corpus  of  the  fund, 
because  the  class  to  take  that  fund  cannot  be  ascertained  till  after 
the  death  of  the  legatee  :  In  re  Ashmore^s  D^usts  (*).  It  is  clear 
from  such  cases  as  Leake  v.  Robinson  (^,  and  Livesey  v.  Livesey  (^), 
that  the  unapplied  income  must  fall  into  the  residue. 

Mr.  ShapteVy  Q.C.,  and  Mr.  Stallard^  for  the  legal  personal 
representative  of  the  nephew;  This  is  clearly  a  vested  legacy, 
liable  to  be  divested  in  case  the  legatee  does  not  attain  the 
specified  age.  Such  eases  as  Bird  v.  Maybury  (*),  Palsford  v. 
Jaunier  (s),  and  Fonereau  v.  Fonereau  (')  are  instances  in  point. 
The  distinction  between  the  cases  is  that  where  there  is  an  ex- 
press gift  of  the  corpus  of  a  fund,  though  payable  at  a  future 
time,  and  the  income  in  the  meantime  is  given,  the  le^cy  is 
vested  at  the  death  of  the  testator,  liable  to  be  divested  in  case 
the  legatee  does  not  attain  the  specified  age.  Here  the  whole 
.of  the  income  is  given  for  maintenance.  [The  Vice  Chancellor 
referred  to  Batsford  v.  Kebbell  (^).]  In  that  case,  as  in  Livesey  v. 
Livesey^  and  Watson  v.  Hayes  (*),  there  was  no  present  gift  of  the 
corpuSj  and  that  is  the  real  distinction  between  them  and  cas«s 
like  the  present,  and  they  are,  in  fact,  distinguished  on  that 
ground  in  In  re  HarCs  Trusts  (•). 

Mr.  Freelingy  for  the  children  of  Mrs.  Robinson  :  The  only 

(»)  Law  Rep. ,  9  Eq. ,  99.  (•)  a  Atk.,  645. 

02Mer.,884.  08Ve8.,868. 

O  8  Russ.,  287.  (")  5  My.  &  Cp..  125. 

(*)  88  Beav.,  851.  O  8  De  G.  &  J.,  195. 
O  8  Bro.  C.  C,  416. 
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consistent  way  of  reading  Batsford  v.  Kebbell  is  to  treat  it  as  if 
there  were  two  gifts  of  £500.  That  ease,  however,  does  not 
really  affect  the  present  question.  This  is  a  case  of  a  legacy 
severed  from  the  estate,  and  then  the  income  directed  to  be  ap- 
plied for  a  purpose  which  does  not  exhaust  it,  and  in  that  case 
the  unexhausted  income  must  go  with  the  corpus  of  the  fund  : 
In  re  Scniderson's  Trust  (*).  The  legacy  is  clearly  sovered  from 
the  estate  on  the  principles  laid  down  in  In  re  HarVs  Trusts^ 
which  is  so  far  an  authority,  though  it  does  not  further  govern 
this  case. 

*Mr.  Shapier^in  answer  to  a  question  by  the  court,  ro-  [224 
forred  to  Hammond  v.  Maule  Q,  Murray  v,  Addenbroo/c  ('),  West- 
Kood  v.  Souiliey  (^),  Boulton  v.  Pilcher  (*),  Bree  v.  Perfect  (•),  Whitier 
v.  Bremrklge  (^),  Vawdry  v.  Geddes  (®),  Dames  v.  Fisher  (•),  In  re 
Bartholomew  (*°),  Harrison  v.  Grimwood  ("),  In  re  Smith's  Will  ("), 
and  Hobbs  v.  Parsons  ("),  as  instances  in  favor  of  an  immediate 
vesting  of  the  legacy.  • 

Mr.  Itobinson,{or  the  surviving  trustee,  who  paid  the  money 
into  court. 

Sir  II.  Malixs,  V.C,  after  reading  thcf  will,  and  referring  to 
the  facts,  continued  :  The  authorities  on  the  rules  of  construction 
applicable  to  this  case  are  very  numerous,  but  the  qase  must  be 
decided  according  to  the  intentions  of  the  testator.  There  are 
some  points  which  are  perfectly  clear.  The  corpus  can  only  be 
received  by  the  legatee  in  case  he  attains  the  age  of  twenty-four. 
13ut  the  question  here  depends  upon  whether,  according  to  the 
rules  of  the  court,  this  is  a  vested  legacy  liable  to  be  divested, 
or  only  a  contingent*  legacy.  All  the  cases,  from  Hanson  v. 
Graham  ('*)  downwards,  go  upon  the  same  principle,  that  where 
a  legacy  is  given  to  be  paid  at  a  particular  age,  and  the  whole 
income  is  given  in  the  meantime,  that  gives  a  present  vested  in- 
terest. If  the  legatee  had  attained  the  specified  age,  he  would 
have  been  entitled  to  the  legacy  absolutely.  He  cannot  have 
the  capital,  because  in  the  event  which  has  happened  it  is  given 
over,  but  I  can  see  no  reason  why  he  should  not  have  the  whole 
income  during  the  time  his  interest  lasted.  If  he  had  survived 
the  period  of  payment  he  could  have  compelled  the  trustees  to 
]uiy  the  \\'hole  to  him.  I  agree,  therefore,  that  this  is  a  legacy 
vested,  but  liable  to  be  divested. 

^*But  I  do  not  desire  to  rest  the  case  on  that  ground  [225 

(')  3  K.  &  J.,  407.  O  1  Raw.  &  My.,  203. 

(•)  1  CoH.,  281.  O  5  Beav.,  201. 

(*)  4  RuRs.,  407.  ('•)  1  Mac.  &  G.,  854. 

(*)  2  Sim.  (N.8.).  1»2.  (")  12  Beav.,  102. 

(•)  20  Beav. .  633.  (»*)  20  Ibid.,  197. 

(•)  1  Coll..  128.  (")  2  Sm.  &  Giff..-212. 

(')  U w  Kep. ,  2  Eq. ,  736.  (")  6  Vea. ,  230. 
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alone.  There  are  two  subjects  of  gift.  There  is,  first  of  all,  the 
.i^ift  of  the  legacy,  payable  at  a  particular  time;  aud  then  there 
is  the  gift  of  the  income  for  the  benefit  of  the  legatee  in  the 
meantime.  Where  this  is  the  case  the  legacy  is  treated  as  being 
vested,  and  the  payment  only  postponed.  I  think  Batsford  v. 
Kebbell  (»)  and  Watson  v.  Hayes  (*)  are  applicable,  as  showing  the 
ilistinction  between  vested  and  contingent  gifts.  In  those  cases 
there  was  no  gift  of  the  corpus  till  the  time  for  payment,  and 
that  distinction  was  relied  on  in  In  re  UarCs  Trusts  (*),  for  the 
Lord  Justice  Turner  there  refers  to  those  cases,  and,  comment- 
ing on  them,  says  as  to  the  former,  that  "  the  court  seems  to 
have  proceeded  on  the  marked  distinction  between  the  dividends 
and  the  capital,"  and  ou  the  latter,  that  it  was  treated  "  as  a 
gift,  not  of  interest,  but  of  maintenance  only.  I  think  it  is  not 
immaterial  in  the  present  case  that  the  payment  is  postponed 
beyond  the  usual  age,  and  on  this  ground  reason  seems  to  re- 
quire that  the  interest  shduld  be  treated  as  one  distinct  subject 
of  ^ft,  and  the  capital  as  another.  On  both  grounds,  therefore, 
I  think  that  the  entire  income  was  given  for  the  benefit  of  the 
testator's  nephew,  and  the  unapplied  portion  is  payable  to  his 
representative.  The  order  will,  therefore,  be  according  to  the 
prayer  of  the  petition  of  his  representative. 

Solicitors :  Messrs.  Hill  ^  Son  ;  Messrs.  Vizard^  Crowder,  ^  Co; 
Messrs.  Druce^  Sons,  ^  Jackson. 

Q)  3  Ves.,  863  (')  5  My.  k  Cr.,  133.  (•)  3  De  G.  &  J.,  185. 


[Law  Reports,  16  Equity,  226.] 
7.C.M.    May  8, 1873. 

226]  *MosELET  v.  Simpson.  . 

[1871  M.  98.] 

Arbitration — Award— Irregularity— Misconduct  and  Corruption — Waiver — Arbi- 
trators and  one  Party  lunching  together — Uosts, 

Certain  matters  in  dispute  were  referred  to  three  arbitrators,  one  to  be  chosen 
by  each  of  the  parties,  and  one  by  the  two  so  chosen.  On  several  occasions  during 
the  arbitration  one  of  the  parties  provided  luncheon  at  his  expense,  of  which  the 
arbitrator  appointed  by  him  and  th^  third  arbitrator,  as  well  as  his  solicitor  and 
one  or  two  other  persons,  partook  in  the  absence  of  the  other  party  (who  would 
not  sit  at  the  same  table  with  his  adversary)  and  of  his  arbitrator : 

Heldt  that,  inasmuch  as  it  was  not  shown  that  the  parties  were  influenced  hy 
corrupt  motives,  or  were  affected  by  the  luncheons,  the  award  could  not  be  set 
aside  on  the  ground  of  the  luncheons. 

Irregularities  in  the  mode  of  conducting  an  arbitration  may  be  waived  by  con- 
tinuing the  arbitration  after  they  have  been  discovered. 

A  reference  was  made  to  three  arbitrators,  one  to  be  appointed  by  each  of  the 
parties,  and  one  by  the  arbitrators  so  chosen.  The  parties  selected  their  arbitra- 
tors, and  they  selected  another  whom  they  erroneously  appointed  as  umpire,  and 
the  sittings  were  commenced  without  him : 
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JSeld,  tbat  the  irregularity  was  waived  by  commencing  the  proceedinfirs  ds 
now  after  the  mistake  was  discovered,  and  by  an  agreement  signed  by  the  par- 
ties by  which  they  agreed  not  to  impugn  the  award  on  any  ground. 

This  was  a  motion  by  the  plaintiff  in  the  suit  to  set  aside  an 
award  made  the  10th  of  March,  187^,  by  which  the  matters  in 
dispute  in  the  suit  and  in  certain  actions  at  common  law  between 
the  parties  were  referred  to  arbitration  under  the  following  cir- 
cumstances: The  plaintiff  in  the  suit,  Mr.  Moseley,  had^  on  the 
death  of  his  brother  in  1867,  succeeded  to  a  long  established 
business  in  King  street,  Covent  Garden.  In  the  year  1868  he 
required  further  capital  to  carry  on  the  business,  and,  after  some 
fruitless  efforts  in  other  quarters,  obtained  a  loan  from  the  de- 
fendant, Mr.  Simpson.  By  way  of  security  it  was  ultimately 
arranged  that  the  defendant,  who  was  not  previously  in  busi- 
ness, of  that  kind,  should  become  a  partner  in  the  business, 
the  amount  lent  by  him  being  treated  as  his  share  of  the  capital. 
The  arrangements  for  the  partnership  *were  carried  out  [227 
by  an  agreement  of  the  5th  of  February,  1868,  and  completed 
by  a  deed  of  the  16th  of  May,  1868.  The  partnership  so  con- 
situted  continued  till  the  18th  of  November,  1869,  when  it  was 
dissolved  under  an  agreement,  by  virtue  of  which  the  business 
was  in  future  to  be  carried  on  by  the  defendant  alone,  Mr. 
Moseley  retiring  upon  certain  terms.  The  agreement  provided, 
amongst  other  things,  that  a  formal  deed  should  be  prepared 
to  carry  it  into  effect. 

Before  the  dissolution  of  the  partnership  disputes  had  arisen 
between  the  partners,  and  certain  actions  were  commenced,  and 
ultimately  the'  plaintiff  filed  the  bill  in  the  present  suit,  which 
prayed,  in  the  alternative,  either  that  the  agreement  of  the  18th 
of  November,  1869,  might  be  specifically  performed,  or  that  an 
account  might  be  taken  of  the  dealings  and  transactions  of  the 
partnership  between  the  plaintiff  and  defendant. 

It  was  subsequently  arranged  that  all  matters  in  dispute 
should  be  referred  to  the  arbitration  of  three  arbitrators,  one 
to  be  chosen  by  each  of  the  parties,  and  one  by  the  arbitrators 
so  chosen.  The  plaintiff  selected  as  his  arbitrator  a  Dr.  Ellis,  and 
the  defendant  selected  a  Mr.  William  Turner,  and  an  agree- 
ment of  reference  was  entered  into  the  19th  of  June,  1872,  and 
signed  by  both  parties,  by  which  they  agreed  to  abide  by  and 
perform  the  award,  order,  arbitrament,  final  end  and  determina- 
tion of  Dr.  Ellis  and  Mr.  Turner,  and  of  such  third  person  as 
should  be  chosen  by  them  to  arbitrate,  adjudge,  and  determine 
jointly  with  them  or  any  two  of  them  of  and  concerning  all  the 
matters  in  difference  between  the  parties,  so  as  the  award  of  the 
said  arbitrators  or  any  two  of  them  should  be  made  in  writing 
on  or  before  the  Slst  of  August,  1872,  or  such  subsequent  day 
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as  the  arbitrators  or  any  two  of  them  should  by  writing  under 
their  hands  appoint ;  and  which  award  of  the  said  Dr.  James 
Ellis  and  the  said  William  Henry  Turner  and  such  third  person 
as  aforesaid,  or  any  two  of  them  so  made  as  aforesaid,  should 
be  binding,  final,  and  conclusive  upon  the  said  parties  thereto 
and  their  respective  executors  and  administrators,  and  should 
be  observed  and  performed  by  them  in  all  things ;  and  it  was 
provided  that  the  parties  should  be  at  liberty  to  move  to  make 
the  submission  a  rule  of  the  Courts  of  Chancery  and  Queen's 
Bench. 

228]  *-A.  docuraentiu  the  following  terms  was  afterwards  signed 
by  the  two  arbitrators : 

"We,  Dr.  James  Ellis  and  William  Henry  Turner,  the  above- 
named  arbitrators,  in  a  submission  to  arbitration  dated  June  19, 
1872,  by  Richard  Moseley  and  John  Simpson,  do  hereby  nomi- 
nate and  appoint  Frederick  James  Clark,  Esq.,  of  5  Lancaster 
Place,  Waterloo  Bjidge,  W.C.,  to  be  umpire  between  us  in  and 
concerning  the  matters  in  difference  referred  to  us  in  accordance 
with  the  terms  of  the  above  mentioned  submission. 

"  Witness  our  hands  this  3d  d«ay  1     James  Ellis, 


of  July,  1872. 


WilliamHenry  Turner." 


Dr.  Ellis  and  Mr.  Turner  then  commenced  sitting  without 
caUing  in  Mr.  Clark,  and  they  held  several  sittings  together^, 
and  went  into  evidence.  The  matter  was  then  adjourned,  and 
the  time  for  making  the  award  enlarged  to  the  15th  of  October, 
1872,  and  afterwards  by  successive  adjournments  to  the  31st  of 
January,  1873.  The  two  arbitrators,  being  uAable  to  agree 
in  their  view  of  the  facts  brought  before  them,  called  in  Mr. 
Claris  to  act  as  umpire,  and  the  first  sitting  in  his  presence 
took  place  on  the  4th  of  December,  1872.  It  was  O^en  dis- 
covered that  the  proceedings  had  been  erroneous  from  the  be- 
ginning, and  that  the  reference  required  that  all  the  three  should 
act  together  as  arbitrators.  Before  the  matter  was  opened 
Mr.  Moseley's  solicitors  handed  in  a  protest  against  the  pro- 
ceedings which  had  taken  place.  It  was,  however,  arranged 
that  the  matter  should  be  commenced  de  novo;  and  on  the  9th 
of  December,  1872,  Messrs,  Simpson  and  Moseley  signed  the 
following  agreement :  '*  We  hereby  agree  that  no  proceedings 
of  any  kind  shall  be  taken  to  impugn  the  award  to  be  made 
under  this  submission  on  any  ground  whatsoever."  This  agree- 
ment was  prepared  by  the  solicitors  of  Moseley  and  Simpson. 
The  sittings  were  continued  oft  several  days  till  the  16th  of 
December,  when  the  arbitrators  closed  the  proceedings.  Mr. 
Clark  then  submitted  certain  questions  to  the  other  two  arbi- 
trators to  be  considered  by  them.     During  the  month   of 
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February  certain  meetings  took  place,  at  which  all  the  arbi- 
trators were  present,  and  .there  was  also  one  meeting  which 
Dr.  Ellis  was  unable  to  attend. 

*By  the  8d  of  March  Mr.  Clark  had  obtained  a  draft  [229 
award  settled  by  counsel  which  he  and  Mr.  Turner  were  pre- 

Kired  to  sign,  and  an  appointment  was  made  to  consider  it ;  but 
r.  Ellis  was  unable  to  attend.  It  was  accordingly  sent  to  him 
for  perusal.  A  further  meeting  of  all  the  arbitrators  then  took 
place.  Dr.  Ellis  did  not  agree  to  the  award,  and  produced  a 
draft  award  which  he  had  prepared,  but  to  which  Messrs.  Turner 
and  Clark  did  not  assent.  Their  award  was  accordingly  en- 
grossed, and.  was  signed  by  them  on  the  10th  of  March,  1873. 
This  award  was  substantially  in  favor  of  Mr.  Simpson.  It  gave 
him  the  'business  and  the  business  premises,  and  ordered  an 
assignment  of  them  to  be  made  to  him,  and  directed  Mr.  Moseley 
to  pay  him  £1040  ll5.  6<i.,  and  also  left  Mr.  Moseley  liable  to 
pay  his  costs  in  the  suit  and  in  the  actions.  The  award  was 
sought  to  be  set  aside  on  the  several  grounds  of  partiality,  cor- 
ruption and  misconduct,  and  irregularity.  The  charge  of  par- 
tiality was  based  on  the  allegation  that  Mr.  Turner  was  a  partner 
with  Mr,  Simpson,  in  a  shipping  business,  and  that  Mr.  Clark 
was  the  nominee  of  Mr.  Turner.  It  turned  out,  however,  that 
the  only  business  connection  between  Mr.  Turner  and  Mr. 
Simpson  was,  that  they  both  held  some  shares  in  the  same  ship, 
and  it  was  distinctly  shown  that  Mr.  Clark  was  entirely  inde- 
pendent, and  was  unknown  to  any  of  the  parties  previously  to 
the  arbitration,  and  was  selected  as  having  had  great  experience 
in  arbitrations.  The  charge  of  corruption  and  misconduct  was 
the  most  seriously  pressed.  It  was  based  on  the  fact  that  dur- 
ing the  proceedings  after  Mr.  Clark  commenced  sitting,  which 
were  held  at  the  Westminster  Palace  Hotel,  the  parties  used  to 
adjourn  between  1  and  2  p.  M.,and  Mr.  Turner,  Mr.  Clark,  and 
Mr.  Simpson  and  his  solicitor  and  a  shorthand  writer,  had 
lunched  together  at  the  expense  of  Mr,  Simpson.  Dr.  Ellis  had 
been  invited  to  join  the  lunch  party  on  one  occasion,  but  had 
declined.  He  and  Mr.  Moseley  had  never  been  present  on  these 
occasions.  A  remark  was  sworn  to  as  having  been  made  on  the 
return  to  the  arbitration  on  one  occasion  by  Mr.  Clark,  leading 
to  the  inference  that  the  subject  of  the  arbitration  had  been 
•mentioned  during  lunch  time ;  but  it  was,  on  the  other  hand, 
positively  sworn  that  the  arbitration  *had  not  been  talked  [230 
about  during  the  lunch.  It  was  sought  to  be  inferred  that  Mr. 
Simpson  was  actuated  by  corrupt  motives  in  providing  the 
luncheons.  The  principal  charge  of  irregularity  was  based  first 
upon  the  fact  of  Mr.  Clark  being  appointed  umpire  instead  of 
arbitrator;   and  secondlv,  pn  the  sittings  being  held  in  the 
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absence  of  Dr.  Ellis ;  and  lastly,  on  the  fact  of  Dr.  Ellis  not 
being  present  on  one  occasion  when  the  award  was  considered 
by  the  other  arbitrators.  A  charge  was  also  made  that  the 
case  had  been  so  conducted  that  Mr.  Moseley  had  not  sufficient 
opportunities  fo.r  examining  the  books  of  the  firm. 

Mr.  Higgins^  Q.C.,  and  Mr.  Buch/inan^  in  support  of  the  mo- 
tion :  The  initial  irregularity  is  sufficient  to  render  the  awanl 
invalid.  There  was  no  appointment  of  a  third  arbitrator  in 
accordance  with  the  terms  of  the  reference.  /Mr.  Clark  was 
appointed  umpire,  and  the  whole  circumstances  show  that  he 
was  only  intended  to  act  as  umpire.  In  that  view,  the  award 
being  signed  by  one  arbitrator  and  an  umpire,  ia  the  absence 
of  the  other  arbitrator,  is  necessarily  bad  :  Morgan  v.  BouU  (*). 
No  subsequent  waiver  c£vn  cure  this  irregularity  :  In  re  Haigh  (*) ; 
In  re  Eastern  Counties  Railway  Company  v.  Eastern  Union  Bailway 
Company  (').  As  regards  the  luncheon  parties,  the  mere  fact  of 
their  having  taken  place  in  the  absence  of  one  of  the  parties  is 
a  sufficient  ground  for  setting  aside  the  award.  It  is  almost 
impossible  that  some  communication  as'to  matters  connected 
with  the  reference  did  not  take  place,  and  in  fact  it  is  not  sworn 
absolutely  that  the  subject  was  not  mentioned.  Tlie  slightest 
amount  of  communication  in  such  a  case,  or  even  almost  a  shruiir 
of  the  shoulders,  the  parties  being  very  hostile,  would  be  fatal : 
Harvey  v.  Shelton  (*) ;  Dodson  v.  Groves  (*) ;  lie  Tidswell  (•).  In 
re  Hopper  (')  will  probably  be  relied  on  by  the  other  s'ulo, 
but  the  dinner  which  was  objected  to  there  did  not  take 
231]  place  till  after  the  hearing  of  the  *case  was  over,  and 
it  is  clear  that  the  judges  would  have  taken  a  very  difierent 
view  if  the  parties  had  not  been  fully  heard  at  the  time.  That 
was,  moreover,  at  common  law,  where  the  rules  are  not  so  strict 
as  here.  It  is  quite  unnecessary  to  show  that  the  entertain- 
ments were  given  from  corrupt  motives,  or  that  the  arbitrators 
were  influenced  thereby.  The  contrary  should  be  shown  by  the 
other  side.  It  also  appears  that  Mr.  Moseley  was  not  allowed 
proper  access  to  the  books  of  the  partnership,  and  the  fact  of 
part  of  the  discussion  on  the  settling  of  the  award  having  taken 
place  in  the  absence  of  Dr.  Ellis,  justifies  the  court  in  ieinnulliug 
it :  In  re  Pering  and  Keymer  (®). 

Mr.  Glassey  Q.C.,  and  Mr.  JBadnall^  for  Mr.  Simpson :  There 
may  be  a  waiver  of  objections  by  the  conduct  of  the  parties: 
lie  Salkeld  and  Seaier  (») ;   Bignall  v.    Gale  {'^) ;  lie   Tanno  ^ 

O  11  W.  B..  265.  (•)  83  Beav.,213. 

(•)  8  D.  F.  &  J.,  157.  (')  Law  Rep.,  2  Q.B„  367. 

(')  8  D.  J.  &  S..  610.  (•)  8  A.  &  E.,  245. 

(*)  7  Beav.,  455.  C)  12  Ibid.,  767. 

(•)  6  Q. B.,  637.  (")  2  Man.  &  G.,  864. 
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Bird  (').  Here  the  waiver  was  complete,  first  as  to  the  irre- 
gularity in  the  appointment  of  the  third  arbitrator  and  in  the 
commencement  of  the  arbitration,  by  beginning  de  novo,  and 
by  the  agreement  of  the  9th  of  December ;  and  all  other  irre- 
gularities were  waived  by  going  on  with  the  arbitration  after 
tiiey  were  known.  Independently  of  the  question  of  waiver, 
treating  an  arbitrator  as  umpire  is  no  ground  for  setting  aside 
an  award  :  In  re  Marsh  (').  In  fact,  the  right  to  a  third  arbitra- 
tor may  be  waived  by  treating  him  as  an  umpire:  Peterson  y. 
Ayre  ('). 

As  to  the  luncheons,  though  the  course  taken  may  not  have 
been  the  most  prudent,  it  does  not  atford  ground  for  setting 
aside  the  award.  Unless  corruption  is  distinctly  made  out,  or 
it  is  shown  that  the  minds  of  the  arbitrators  were  influenced 
by  what  took  place,  the  validity  of  the  decision  cannot  be 
questioned:  In  re  Hopper  (♦);  Crossley  v.  Clay  {^).  Here  it  is 
perfectly  clear  that  the  decision  was  not  affected  by  the 
luncheons,  and  it  is  positively  sworn  that  the  arbitration  did 
not  form  the  subject  of  conversation  during  the  luncheons. 
♦The  signature  of  two  out  .of  the  three  arbitrators  is  [232 
clearly  sufficient :    White  v.  Sharp  {^) ;  Goodman  v.  Sai/ers  (J). 

Mr.  Bagshawe  appeared  for  Mr.  Turner  and  Mr.  Clark,  who 
had  been  served  with  notice  of  the  motion,  but  did  not  ask  for 
any  costs. 

Mr.  Higgins^  in  reply  : 

Sir  K  Malins,  V.C,  after  referring  to  the  facts,  continued : 
The  result  of  the  award  is  that  Mr.  Moseley  is  turned  c^t  upon 
the  world  "without  any  business,  and  that  this  business  has 
actually  passed  away  from  him.  Now  that  appears  strong,  but 
I  have  no  right  to  infer  that  it  is  necessarily  improper,  because 
I  have  the  fact  that  Mr.  Simpson  has  brought  large  sums  of 
money  into  the  business,  and  if  the  arbitrators,  in  the  fair 
exercise  of  their  discretion,  are  of  opinion  that  the  business  is 
not  enough  to  reimburse  him  for  these  moneys,  and  that  he  ought, 
under  the  circumstances,  to  have  not  only  the  business  but  the 
premises  in  which  it  is  carried  on,  and  all  the  other  advantages 
which  the  award  gives  him,  that  is  entirely  within  their  province. 
The  parties  have  selected  their  own  judges,  and  nothing  can  be 
more  important  than  that  this  or  any  court  should  not  lightly 
interfere  with  the  discretion  of  arbitrators  or  judges  selected  by 
the  parties.  .  At  the  same  time,  it  is  equally  important  that  the 
judges  selected  by  the  parties,  who  are  frequently  persons  not 

O  5  B.  &  Ad.,  488.  (*)  Law  Rep..  2  Q.  B..  807. 

O  18  L.  J.  (Q.B.),  838.  (•)  6  C.  B..  581. 

OUCB.,  665.  (•)  12  M.  &  W.,  713. 

C)  2  Jac.  &  W.,  249,  259. 
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skilled  in  the  law,  should  be  kept  within  the  due  exercise  of 
their  authority,  and  that  the  court  should  exercise  proper  control 
over  them,  if,  as  Sir  William  Grant  states  in  the  case  of  Goodman 
V.  Sayers  (*),  "  there  has  been  corruption,  partiality,  misconduct, 
or  irregularity  in  the  course  of  their  proceedings."  But  if  there 
has  been  neither  corruption,  partiality,  misconduct,  nor  irreg- 
ularity, it  is  not  for  this  or  any  other  court  to  consider  the  con- 
clusion to  which  the  arbitrators  have  arrived. 

I  entirely  subscribe  to  a  passage  which  is  to  be  found  in  the 
judgment  of  Lord  Chief  Justice  Cockburn  in  In  re  Hopper  (*), 
233]  in  *  which  he  says :  "  I  would  observe  that  we  must  not 
be  over  ready  to  set  aside  awards,  where  the  parties  have 
agreed  to  abide  by  the  decision  of  a  tribunal  of  their  own  selec- 
tion, unless  we  see  that  there  has  been  something  radically 
wrong  and  vicious  in  theproceedincr.'*  Now,  it  seems  to  have 
been  the  opinion  of  the  advisers  of  Mr.  Moseley  that  they  must 
establish  this,  because  the  award  is  sought  to  be  set  aside  on 
the  ground  of  partiality,  corruption,  misconduct,  and  irregu- 
larity. "What  I  have  therefore  to  consider  is  whether  there  has 
been  any  corruption,  any  impartiality,  any  misconduct,  or  any 
irregularity  on  the  part  of  the  arbitrators.  [His  honor  then  dis- 
cussed the  evidence  as  to  partiality,  and  then  stated  that  in  his 
opinion  the  charge  entirely  failed.     He  then  continued  :] 

Then,  as  to  misconduct,  I  am  unable  to  find  that  there  is 
any  established.  The  charge  is  principally  rested  upon  the 
luncheons,  the  facts  as  to  which  appear  to  be  as  follows:  there 
was  na  doubt  at  that  time,  and  th^re  had  been  from^l868  down- 
wards, a  most  bitter  feeling  of  hostility  between  Mr.  Simpson 
and  Mr.  Moseley.  Of  that  fact  Mr.  Clark,  the  arbitrator,  was 
perfectly  well  aware,  because  in  his  affidavit  he  states  that 
their  conduct  was  so  exasperating  towards  each  other  that  he 
told  them  on  more  than  one  occasion  that  unless  they  conducted 
the  case  with  better  temper  and  more  discretion  he  should  stop 
the  arbitration  altogether.  Now,  under  those  circumstances, 
knowing  of  the  bitter  hostility  between  the  parties,  I  am  bound 
to  say,  finding  that  it  was  impossible  for  Mr.  Simpson  and  Mr. 
Moseley  to  sit  down  at  the  same  table,  I  think  it  would  have 
been  far  wiser  on  the  part  of  the  arbitrators,  Mr.  Turner  and 
Mr.  Clark,  if  they  hacl  made  up  their  minds  not  to  sit  down 
with  either  of  them.  If  they  had  both  gone  to  luncheon  at  the 
same  table  there  could  have  been  no  objection,  because  their 
conversation  would  have  been  heard,  and  the  presence  of  each 
of  them  would  have  prevented  any  allusion  to  the  arbitration, 
from  which  they  had  temporarily  withdrawn  for  the  purpose 
of  refreshment ;  but  undoubtedly,  when  one  of  them  and  all  the 

C)  2  Jac.  &  W.,  259.  O  Law  Rep.,  2  Q.  B.,  375. 
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parties  representing  him  were  absent,  there  was  a  possibility 
that  a  conversation  relating  to  the  subject  of  the  arbitration 
might  take  place.  Mr.  lliggins  says  there  might  have  been  a 
shrug  of  the  shoulder,  or  hints  of  some  kind  or  other,  which 
might  have  been  *calculated  to  produce  an  impression  [234 
on  the  mind.  By  the  course  adopted  undoubtedly  the  arbitra- 
tors exposed  themselves  to  that  observation  and  to  this  appli- 
cation to  set  aside  the  award ;  for  I  am  disposed  to  think  that 
if  it  had  not  been  for  the  luncheon  no  application  at  all  would 
have  been  made.  But  although  I  think  it  would  have  been 
wiser  that  none  of  them  should  have  lunched  with  one  of  the 
parties  in  the  absence  of  the  others,  and  I  regret  very  much 
that  a  gentleman  of  Mr.  Clark's  experience  did  not  see  the 
impropriety  of  this  course,  I  think  I  cannot  upon  that  ground 
set  aside  the  award.  I  am  bound  to  act  on  principle,  and  not  on 
mere  conjecture.  I  have  had  a  great  deal  of  difficulty  on  the 
subject,  and  I  must  confess  that  my  first  impression  was,  that 
it  would  be  better  on  general  principles,  considering  that  what 
passed  at  the  luncheon  table  might  by  possibility  have  in- 
fluenced the  minds  of  the  arbitrators,  to  set  aside  the  award  as 
a  lesson  to  all  pcraons  in  future  not  to  adopt  that  line  of  con- 
duct. But  upon  carefully  considering  the  authorities,  and 
n[>on  looking  at  all  the  surrounding  circumstances  of  the  case, 
I  come  to  the  conclusion  that  I  should  not  be  justified  in  setting 
aside  the  award  upon  that  ground.  I  must  not  go  upon  pos- 
sibilities. I  must  do  what  was  done  in  Crossky  v.  Clay  0), 
The  court  there  says :  "nothing  is  alleged  here  to  sustain  tne 
charge  of  misconduct.  To  induce  the  court  to  interfere  on 
such  a  ground  there  must  be  something  more  than  mere  sus- 
picion. [His  honor  then  referred  to  the  evidence  as  showing 
conclusively  that  nothing  was  done  or  said  at  the  luncheon  in 
the  slightest  degree  calculated  to  influence  the  judgment  of  the 
arbitrators,  and  continued :] 

But  I  think  the  case  cited  by  Mr.  Glasse  is  conclusive  on  the 
subject.  Mr.  Higgins  says  that  the  Courts  of  Law  and  Equity 
look  on  these  matters  in  a  diflTerent  light,  and  no  doubt  in 
many  cases  Courts  of  Law  and  Equity  do  take  diftcrent  views ; 
b.ut  on  this  question  of  setting  aside  awards  I  am  unable  to  find 
any  difl^erent  view  taken.  I  find  the  rule  .laid  down  by  Lord 
Eldon  in  Walker  v.  Frobisher  (»),  which  is  the  leading  case  on 
the  subject,  that  where  arbitrators  receive  evidence  on  one  side 
in  the  absence  of  the  other,  that  is  always  a  ground  for  s.etting 
aside  the  award.  That  was  acted  upon  in  the  case  of  Dobson  v. 
Groves  (*),  where,  disregarding  some  of  the  decisions  of  [235 
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the  Court  of  Common  Pleas,  the  Court  of  Queen^s  Bench  ex- 
pressly  followed  the  decision  of  Lord  Eldon,  and  set  aside  an 
award  where  the  arbitrator  had  received  some  slight  evidence, 
after  the  case  had  closed,  by  one  of  the  parties  in  the  absence 
of  the  other.  Therefore  I  do  not  find  that  there  is  any  differ- 
ence in  the  view  taken  on  this  subject  by  the  Courts  of  Law 
and  Equity. 

I  must  say  that  I  think  in  the  case  of  In  re  Hopper  (')  there 
were  circumstances  quite  as  strong  for  setting  aside  the  award 
as- the  luncheons  in  the  present  case.  [His  honor  referred  to 
the  facts  of  that  case,  and  continued :] 

Lord  Chief  Justice  Cockburn  (and  the  other  judges  expressed 
themselves  to  the  same  effect),  says  (^) :  "At  that  dinner,  so  far 
as  the  umpire  is  concerned,  there  appears  to  have  been  some 
excess,  and  he  is  afterwards  found  to  be  intoxicated,  and  obliged 
to  remain  in  the  inn.  "So  doubt  all  this  was  extremelv  im- 
proper  and  unbecoming.  It  is  to  be  very  much  regretted  that 
any  one  who  has  to  eiercise  judicial  functions  should  place 
himself  in  the  position  of  appearing  under  an  obligation  to  one 
of  the  parties,  even  in  respect  to  hospitality,  because  a  person 
who  has  to  administer  justice  should  be  above  suspicion,  and 
therefore  I  cannot  help  regretting  that  that  course  of  proceeding 
should  have  be6n  adopted.  But  the  question  is,  whether  upon 
that  ground  we  should  set  aside  the  award.  If  it  coi|Id  be 
made  clear  that  the  object  of  Wrightson,  one  of  the  parties 
inviting  the  arbitrators  and  umpire  to  go  and  partake  of  the 
hospitalities  at  his  house,  had  been  to  corrupt  the  umpire,  or 
if  we  could  see  that  the  hospitalities  thus  bestowed  upon  the 
umpire  had  that  effect,  and  had  in  any  way  influenced  the 
award  that  he  made,  I  quite  agree  that  would  be  a  very  suffi- 
cient reason  for  setting  aside  this  award,  or  at  all  events  for 
refusing  to  enforce  it  summarily ;  but  I  cannot  believe,  looking 
at  all  the  circumstances,  that  the  object  and  intention  of 
"Wrightson  was  to  corrupt  the  umpire,  and  I  do  not  see  the 
slightest  reason  for  supposing  that  the  umpire  was  in  any  way 
influenced  by  the  hospitality  ne  had  received.". 

Now,  adopting  those  expressions,  I  cannot  come  to  the  con- 
236]  elusion  ♦that  the  object  of  Mr.  Simpson  in  giving  these 
luncheons  was  to  corrupt  the  two  arbitrators.  It  is  to  the  last 
degree  improbable  that  he  could  have  calculated  that  with  two 
such  men  as  a  London  merchant  and  one  of  the  first  auctioneers 
and  estate  agents  in  London,  the  gift  of  a  luncheon  could  have 
had  the  least  influence  upon  their  judgment.  It  was,  no  doubt, 
an  incautious  thing,  and  one  which  I  cannot  approve  of,  bat 
that  it  was  not  his  object  to  corrupt  them  I  am  quite  satisfied* 

Q)  Law  Rep.,  2  Q.  B.,  867.  O  Law  Rep.,  2  Q.  B.,  374. 
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It  is  clear,  from  their  own  statement  in  the  evidence,  they  were 
not  corrupted;  therefore  there  has  not  been  any  corruption  in 
tliat  respect,  and  consequently,  upon  that  ground,  I  am  unable 
to  set  aside  the  award. 

Then  I  think  the  only  remaining  point  of  the  slightest  im- 
portance is  as  to  the  irregularity  in  making  the  award.  Now 
with  regard  to  that,  all  the  irregularities  up  to  the  appointment 
of  Mr.  Clark  as  third  arbitrator  are,  in  my  opinion,  conclusively 
waived  by  their  going  into  the  matter  dc  vovo  on  the  4th  of 
December.  Any  irregularities  up  to  and  inclusive  of  the  9th 
of  December  are  clearly  waived  by  the  document  siffned  on  that 
day,  not  inadvertently  by  the  parties  without  legal  assistance, 
but  drawn  up  by  their  own  solicitors.  It  is  perfectly  clear, 
upon  all  the  cases,  that  any  irregularity  whatsoever  may  be 
waived  by  the  parlies;  and  so  clear  an  evidence  of  a  distinct 
agreement  of  waiver  as  this  I  think  never  occurred  before. 

The  only  irregularity  after  the  9th  of  December  is  that  on 
one  occasion  Dr.  Ellis  did  not  attend  a  meeting  qf  the  arbitra- 
tors. But  the  evidence  distinctly  shows  that  he  was  invited  to 
attend,  and  had  the  opportunity  of  attending,  and  it  would  be 
monstrous  if,  under  thcjse  circumstances,  the  two  who  did  at- 
tend should  not  he  at  liberty  to  go  on  with  the  arbitration.  In 
this  case  they  did  go  on,  and  I  am  satisfied  that  the  award  was 
submitted  for  the  consideration  of  Dr.  Ellis,  and  that  he  had 
ample  opportunity  of  making  any  objection.  On  all  these 
grounds  I  come  to  the  conclusion  that  there  has  been  no  mis- 
carriage whatever;  and  that  every  ground  upon  which  this 
award  is  sought  to  be  set  aside  fails,  and  the  motion  must  con- 
sequently be  dismissed. 

With  regard  to  the  arbitrators,  I  am  very  glad'  that  Mr. 
Bagshawe,  who  appears  for  them,  does  not  ask  for  costs.  I  am 
♦very  much  inclined  to  think  that,  on  account  of  their  [237 
conduct  with  reference  to  the  luncheons,  I  should  not  have 
allowed  them  any.  On  the  other  hand,  I  am  by  no  means  cer- 
tain that  it  was  necessary  to  serve  them  with  the  motion  at  all. 
This  is  the  first  instance  I  have  known  of  arbitrators  being 
served,  and  I  think  that  arbitrators  whose  decisions  are  appealed 
against  for  irregularity  arc  not  necessarily  parties,  any  more 
than  a  judge  whose  decision  is  appealed  against,  and  it  is  possible 
that  I  mignt  have  given  them  costs  on  that  ground. 

Then  the  only  remaining  question  is  as  to  the  costs  of  this 
motion.  It  has  occupied  a  great  deal  of  time.  I  should  have 
been  much  more  inclined  to  stretch  a  point  against  Mr.  Simpson, 
and  in  favor  of  Mr.  Moseley,  if  I  had  been  satisfied  that  sub- 
stantial injustice  had  been  done.  But  I  am  by  no  means  satisfied 
of  that.  On  the  contrary,  I  have  confidence  in  tho  judgment 
6  Kno.  Ukp]  93 


738  EQurrr  cases.  [l.  r 

1873  In  re  Brown's  Trust.  V.C.M. 

of  Mr.  Clark.  lie  appears  to  have  ffiven  Mr.  Moseley  every 
opportunity  of  producing  evidence  on  nis  behalf,  and  if  he  failed 
in  doing  so,  I  am  satisfied  that  it  was  his  own  fault.  There  is 
also  much  in  the  evidence  as  to  partiality,  for  which  I  am 
satisfied  that  there  was  no  foundation,  and  on  that  ground  I 
think  that  the  motion  must  be  refused  with  costs. 

Solicitors :  Messrs.  Risley  ^  Stoker  ;  Messrs.  Dickson  ^  Lucas  ; 
Messrs.  Jt^ew  ^*  Co. 
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Bequest^IllefjUiinate  Child— "Leacing"  construed  to  mean  **  having." 

A  testator  gave  a  fund  to  trustees  to  paj  the  dividends  to  liis  daughter  for  life, 
and  after  her  decease  to  transfer  the  principal  equaUj  amongst  all  the  children 
of  his  said  daughter,  whether  by  her  present  putative  hasband,  or  by  any  other 
person  whom  she  might  marry,  who  should  attain  twenty-one,  their  execatora, 
administrators,  and  assigns.  But  in  case  his  daughter  ahould  die  "  leavin^r"  no 
issue,  then  to  the  testator's  other  children. 

Long  before  the  date  of  the  will  the  testator's  daughter  was,  with  the  testator's 
knowledjfe,  living  with  a  gentleman  to  whon^  she  was  afterwards  married,  and 
she  had  one  son  by  that  person,  who  was  born  four  years  before  the  date  of  tlie 
win,  and  was  known  by  the  testator  to  be  illegitimate,  and  acknowledged  by  him 
as  his  grandson.'  The  daughter  Ix^ing  sixty-seven  years  of  age,  and  having  had 
no  other  child,  and  her  husband  being  dead : 

ndd,  that  the  illegitimate  son  was  entitled  absolutely  to  the  capital,  and  the 
word  **  leaving  "  being  construed  "  having,"  and  he  being  now  over  twenty-one, 
the  money  was  ordered  to  be  paid  to  the  mother  and  son',  who  petitioned  for  pay- 
ment to  them  jointly. 

A  TESTATOR  gavc  all  his  personal  estate  and  effects  to  trustees 
upon  trust  to  sell  and  invest,  and  stand  possessed  of  the  proceeds 
upon  trust  to  pay  the  dividends  thereof  to  his  daughter  for  her 
separate  use  for  life,  and  after  her  decease  upon  trust  to  pay, 
assign,  and  transfer  the  principal  sum  of  JC2500  or  the  stocks, 
funds,  or  securities  upon  which  the  same  might  be  invested, 
equally  amongst  all  the  children  of  his  said  daughter,  whether 
by  her  present  putative  husband,  or  by  any  other  person  whom 
she  might  marry,  who  should  attain  the  age  of  twenty-one  years, 
their  respective  executors,  administrators,  and  assigns,  fiut  in 
case  his  said  daughter  should  die  leaving  do  issue,  either  by  her 
said  putative  husband  or  by  any  other  person,  who  should  attain 
the  age  of  twenty-one  years,  then  the  testator  declared  that  the 
said  sum  of  £2500  should  be  paid  and  divided  equally  amongst 
all  his  other  children  who  should  be  living  at  the  time  of  his 
said  daughter's  decease  and  failure  of  issue  as  aforesaid,  and  the 
issue  of  such  of  his  children  as  should  be  then  dead,  leaving 
issue ;  and  after  other  dispositions  the  testator  bequeathed  the 
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residue  of  his  personal  estate  and  effects  unto  the  respondent 
Robert  Brown,  bis  executors,  administrators,  and  assigns. 

*For  several  years  prior  to  and  at  the  date  of  the  will  [240 
1  he  daughter  of  the  testator,  with  his  knowledge,  had  been  living 
with  the  gentleman  to  whom  she  was  subsequently  married,  as 
his  reputed  wife,  and  at  the  date  of  the  will  she  had  one  son,  then 
four  years  of  age,  whom  she  had  borne  to  the  said  gentleman, 
who  was  by  the  testator  believed  to  be  illegitimate,  and  of  whom 
tlie  said  gentleman  was,  bv  the  testator,  believed  to  be  and 
acknowledged  as  the  natural  father.  The  son  was  born  in  Feb- 
ruary, 1831.  His  mother  was  married  after  the  date  of  the  will 
to  his  father,  who  died  some  years  since,  and  there  was  no  issue 
of  the  marriage,  and  she  had  not  married  again  and  had  had  no 
other  issue.  She  was  now  sixty-seven  years  of  age.  The  two 
petitioners,  the  mother  and  son,  applied  to  the  trustees  to  have 
the  money  paid  to  them,  but  the  trustees  paid  the  money  into 
court,  and  this  petition  prayed  that  the  said  sum  so  paid  into 
court  might  be  transferred  to  the  petitioners. 

Mr.  Glasse^  Q.C,  and  Mr.  Haughion^  for  the  petitioners :  N*o 
one  can  doubt  what  the  intention  of  this  testator  was.  He  knew 
that  his  daughter  was  living  with  a  gentleman  to  whom  she 
could  not  at  that  time  be  legally  married,  as  his  wife  was  then 
living,  therefore  he  calls  the  gentleman  her  putative  husband.  He 
also  knew  that  a  son  had  been  born,  who  was  four  year&old  at 
the  date  of  the  will,  and  he  recognized  that  son  as  his  grand- 
child, therefore  he  gave  the  property  equally  amongst  all  the 
children  of  his  daughter,  whether  by  her  present  putative  hus- 
band or  by  any  other  person  whom  she  might  marry,  who  should 
attain  twentv-one.  The  case  is  concluded  by  the  decision  in 
Crook  V.  HilcQ)^  in  which  all  the  authorities  were  cited;  there 
the  testator's  daughter  could  never  become  the  wife  of  a  person 
with  whom  she  was  living.  Here,  on  the  contrary,  she  was 
waiting  till  the  time  when  a  valid  marriage  could  oe  effected, 
which  did  in  fact  take  place  afterwards.  Another  question  is 
raised  as  to  whether  the  son  tqok  a  vested  interest.  That 
question  is  settled  by  JEc  parte  Hooper  (*)  and  White  v.  Hill  f'), 
where  "  leaving''  issue  was  construed  to  mean  *"  having."  [24l 
There  has  been  only  one  son  of  the  marriage,  and  the  mother 
has  never  been  again  married,  consequently  the  son  is  absolutely 
entitled  upon  the  death  of  his  mother,  and  as  the}'  both  petition 
tor  the  payment  out  to  them,  they  are  entitled  to  what  they  ask. 

Mr.  Cotton^  Q.C,  and  Mr.  Vaughan  Hawkins^  for  the  respond- 
ent :  The  rule  is  that  legitimate  children  only  are  entitled  to 
take  under  the  word  "  children  " ;  and  this  rule  is  never  departed 

(»)  Law  Rep  ,  6  Ch.,  811.  01  Drew.,  2G4. 

('}  Law  Hep.,  4  Eq.,  265. 
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from  if  the  terms  of  the  will  can  be  satisfied  by  that  construction 
being  adopted.  In  this  case  the  testator,  no  doubt,  was  aware 
that  his  daughter  was  living  with  a  particular  person,  and  he 
knew  that  she  might  and  probably  would  be  married  to  him  at 
some  future  time,  therefore  he  includes  such  children  as  his 
daughter  might  have  by  him ;  but  this  description  can  be  satis- 
fied by  construing  the  words  to  mean  children  she  may  have 
by  him  after  their  marriage.  There  were  no  children  born  after 
the  marriage  took  place,  consequently  the  person  designated  to 
take  on  failure  of  children  by  the  daughter  is  now  entitled  to 
thQ  fund.  But  if  the  court  should  decide  otherwise,  then  we 
contend  that  the  son  can  only  be  entitled  in  case  he  is  alive  at 
the  death  of  his  mother,  and  therefore  that  the  money  cannot 
be  paid  out  of  court  to  the  two  petitioners  jointly. 

Sir  R.  Malins,  V.C.  :  Where  there  is  a  gift  to  children  the 
general  rule  is  that  none  but  legitimate  children  take,  whether 
they  are  the  children  of  the  testator  or  of  any  other  person ;  but 
this  rule  in  subject  to  many  exceptions,  and  where  it  can  be  col- 
lected that  the  testator  must  have  intended  illegitimate  children 
to  take,  the  court  will  allow  that  construction  to  take  effect 

This  principle  was  acted  upon  in  Sherratt  v.  Beniley  (*),  where 
it  was  held  that  if  the  general  intention  of  a  testator  can  be  col- 
lected from  the  whole  will,  particular  terms  used  which  are  in- 
consisftent  with  the  intention  may  be  regarded  as.  introduced 
by  the  testator's  mistake,  or  ignorance  of  the  force  of  the  words 
he  has  used. 

242]  "^  Crook  V.  Hill  (')  is  an  authority  in  support  of  this  view. 
In  that  case  there  was  a  gift  to  the  testator's  daughter  Mary, 
the  wife  of  J  C,  for  life,  independent  of  her  present  or  any 
after  taken  husband,  and  after  her  death  to  such  of  her  children 
as  she  should  appoint.  Mary  was  was  not  the  wife  of  J.  C,  al- 
though she  had  gone  through  the  ceremony  of  marriage  with 
him,  and  as  J  C  was  her  deceased  sister's  husband,  she  could 
not  become  his  wife  so  as  to  answer  the  terms  of  the  will,  but 
yet  as  by  the  will  the  testator  showedf  that  he  intended  to  recog- 
nize the  children  as  legitimate,  if  was  held  that  illegitimate 
children  took  as  well  as  lawful  children  of  the  testator's  daughter. 
That  case  has  been  recently  affirmed  by  the  House  of  Lonls. 
Here  the  question  is  peculiar,  the  testator's  daughter,  with  the 
full  knowledge  of  the  testator,  was  living  with  a  gentleman  to 
whom  she  was  afterwards  married,  ^t  the  date  of  the  will  she 
had  a  son  four  years  old,  and  the  testator  had  recognized  the 
child  as  his  grandson  ;  and  knowing  these  facts,  he  makes  l»is 
will  in  these  words :  After  the  death  of  his  daugliter  to  as:^iiru 
and  transfer  the  cjijjital  "  equally  amongst  all  the  ohiKlreii  t»r' 

(')  2  My.  &  K..  140.  (*)  Law  Rep.,  CCli.,  311. 
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my  said  daughter,  whether  by  her  present  putative  husband  or 
by  any  other  person  whom  she  may  marry,  who  shall  attain 
twent3'-one/'  At  that  time  there  was  an  impediment  to  her 
marrying.  It  is  said  that  the  testator  meant  the  children  his 
(hiughter  might  have  by  the  gentleman  she  was  living  with  in 
ease  she  became  his  wife,  but  that  would,  I  think,  be  stretching 
the  words  furtherthan  could  have  been  within  the  intention  of 
the  testator,  though  no  doubt  the  testator  meant  to  include  also 
any  children  his  daughter  might  have  in  case  she  married  that 
gentleman  whom  he  calls  her  putative  husband ;  but  in  fact 
there  were  none.  So  that  question  does  not  arise.  My  opinion 
is,  that  any  illegitimate  children  she  might  have  by  him  are  dis- 
tinctly designated  to  take  equally  with  any  legitimate  children 
she  might  have  either  by  him  or  any  other  husband. 

It  appears  that  there  has  been  but  one  son,  and  the  mother 
is  now  sixty-seven  years  of  age,  consequently  the  mother  and 
son  are  entitled.  I  do  not  think  there  can  be  any  doubt  as  to 
the  other  point  raised,  whether  the  son  took  an  absolute  interest 
under  the  *will.  The  words  are,  "  But  in  case  my  said  [243 
daughter  shall  die  leaving  no  issue  either  by  her  said  putative 
husband,  or  by  any  other  person  who  should  attain  the  age  of 
twenty-one  years.'^  The  object  of  the  law  is  to  vest  property 
as  early  as  possible,  and  not  to  delay  the  vesting.  The  case  of 
While  V.  Hill  (*j  decided  that  dying  "  without  leaving  any  child 
or  children,"  must  be  construed  without  "having"  any  child 
or  children,  and  that  the  property  vested  in  a  child  notwith- 
standing the  child  might  die  before  the  tenant  for  life.  On  that 
case,  therefore,  as  well  as  many  other  authorities  of  the  same 
description,  I  hold  that  the  children  would  take  vested  interests ; 
and  there  being  but  one  son  and  he  having  attained  twenty-one, 
and  the  mother  being  now  sixty-seven  years  of  age,  the  mother 
and  son  are  consequently  entitled  to  the  money  and  the  order 
may  be  made  as  prayed  by  the  petition. 

Solicitors  for  the  petitioners :  Messrs.  Lee^  Pemberton^  ^  Reeves. 
Solicitors  for  fhe  respondents :  Mr.  B.  H.  Nelileship  ;  Messrs. 
Williamsony  Sill  ^  Co. 

(«)  Law  Rep.,  4  Eq.,  265. 
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258]  *CoopER  V.  Macdonald. 

[1855  C.    117.] 

Will  —  CoMtruetioii  —  Preferential  Trusts  —  Rule  against  MuUipUcation  of 
Charges  —  D&vMs  Portions  — Ademption  — Provision  for  Daughter  —  Payment 
to  HuMnind  ofDaugJUer  — Oift  over,  on  failure  of  Issue  of  Child,  to  other  Children 
tften  living  —  Stirpital  Construction — ** Child  then  living"  heM  to  mean**Chiid 
ioho  or  whose  Issue  should  he  then  living" 

A  testator  bj  his  will  made  a  series  of  specific  devises  upon  trust  for  each  of  his 
ciiildren  for  life,  with  power  for  such  child  to  appoint  by  will  to  his  or  her  widow 
or  surviving;  husband  an  annuity  not  exceedin^^  one-third  of  the  income  of  the 
])roperty  specifically  devised  to  him  or  her  for  life ;  and  he  then  ^ave  his  residuary 
real  and  personal  estate  upon  and  for  the  trusts  and  purposes,  and  with  the  same 
or  the  like  powers,  in  favor  of  all  his  children,  share  and  share  alike,  and  their 
issue,  as  should  correspond  with  those  thereinbefore  expressed  and  declared  oon- 
cerninf  the  estates  specifically  devised  : 

Uem,  that  each  child  had  power  to  appoint  by  will  an  annuity  not  exceeding 
one-third  of  the  total  income  arising^  from  the  specifically  devised  estate  and  the 
child's  share  of  residue. 

Secus,  if  the  power  had  been  to  appoint  an  annuity  of  or  not  exceeding  %  fixed 
amount. 

A  testator  by  his  will,  after  directing  his  debts  to  be  paid,  gave  a  share  of  his 
residuary  estate  upon  trust  for  one  of  his  daughters  for  life,  with  remainder  to 
her  children  as  tenants  in  common,  with  remainders  over  in  favor  of  the  other 
children  of  the  testator.  Subsequently  to  the  date  of  the  will  the  daughter  married , 
and  upon  the  occasion  of  the  marriage  a  settlement  was  executed  to  which  the 
testator  was  a  party,  by  which*  after  a  recital  of  un  agreement  by  the  testator  to 
give  his  daughter  a  portion  of  £5000,  whereof  £10<}0  was  to  be  paid  to  the  husband 
and  £4000  to  be  a  provision  tor  the  daught'^r,  her  husband,  and  their  issue,  the 
testator  covenanted  to  pay  £4000  to  the  trustees  in  his  lifetime,  or  within  two 
years  after  his  death,  to  be  held  upon  trusts  for  the  benefit  of  the  husband  and 
wife  and  their  children,  and  in  case  of  there  being  no  issue  of  the  marriag(»  who 
should  attain  twenty-one  as  the  testator  should  apixiint.  and  in  default  of  appoint- 
ment for  his  next  of  kin.  The  sum  of  £1000  was  paid  to  the  husband,  who  died 
leaving  his  wife  surviving  him.  No  child  of  the  marriage  lived  to  take  a  Tested 
interest  under  the  settlement : 

Hdd,  that  the  gift  of  residue  in  favor  of  the  daughter  was  adeemed  to  the 
extent  of  the  £4(KK)  covenanted  to  be  paid  by  the  t.^stator ;  but  that  there  was  no 
ademption  as  to  the  £1000  given  to  the  husband  absolutely. 

The  testator  made  a  series  of  specific  devises  upon  trust  fo(  each  of  his  children 
for  life,  with  remainder  to  the  children  of  such  tenant  for  life  as  tenants  in  common 
in  tail,  with  cross  remainders  between  them,  and  failing  such  issue  of  the  tenant 
259]  for  life,  in  trust  for  the  testator's  other  children  *equally,  and  the  heirs  of 
their  respective  bodies,  as  tenants  in  common,  or  if  there  should  be  only  one  of 
his  said  children  *'  then  living,"  in  trust  for  that  child,  and  the  heirs  of  his  or  her 
body ;  he  afterwards  gave  a  share  of  his  residuary  real  and  personal  estate  npon 
such  trusts  as  should  correspond  with  those  declared  concerning  his  specifically 
devised  estate,  which  gift  was  followed  by  a  provision  for  the  event  of  any  child 
dying  in  the  testator's  lifetime,  leaving  children  : 

Held,  that  the  gift  over,  on  failure  of  the  issue  of  a  tenant  for  life,  was  in  favor 
of  children  who,  or  whose  issue,  were  living  at  the  time  when  the  gift  over  took 
effect. 

This  was  a  suit  for  the  adrninistratiou  of  the  estate  and  exe- 
cution of  the  trusts  of  the  will  of  William  Macdonald  (formerly 
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of  Darlinghurst,  in  the  colony  of  New  South  Wales,  but,  at  the 
time  of  making  his  will,  of  Birmingham),  who,  by  his  will 
dated  the  5th  of  December,  1846,  after  making  certain  specific 
bequests,  devised  all  his  real  and  personal  estate  (except  that 
part  of  the  personal  estate  which  he  had  specifically  bequeathed) 
to  trustees,  "  upon  and  for  the  trusts  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisoes,  conditions,  and 
limitations  hereinafter  expressed  (that  is  to  say) :  First,  as  to 
all  those  three  of  my  dwelling  houses  situate  in  George  street, 
in  the  town  of  Sydney,  in  the  said  colony,  at  a  place  called 
Macdonald's  Buildings  "  [describing  them]  "  in  trust  for  my 
daughter  Angelina  during  her  life,  and  immediately  after  her 
decease  in  trust  for  her  children  equally  and  the  heirs  of  their 
respective  bodies  as  tenants  in  common,  or  if  she  have  only  one 
child,  then  in  trust  for  such  only  child  and  the  heirs  of  his  or 
her  bodv,  with  trust  limitations  in  the  nature  of  cross  remain- 
ders  between  such  children  as  to  both  original  and  accruing 
shares,  and  failing  such  issue  of  ray  said  daughter  Angelina,  in 
trust  for  my  other  children  equally,  and  the  heirs  of  their  respect- 
ive bodies  as  tenants  in  common,  or  if  there  be  only  one  of  my 
said  children  then  living,  in  trust  for  that  child  only  and  the 
heirs  of  his  or  her  body,  with  trust  limitations  in  the  nature  of 
cross  remainders  between  such  children  as  to  both  original  and 
accruing  shares,  and,  failing  all  such  issue,  then  upon  the  trusts 
hereinafter  declared/'  The  testator  then  directed  other  specific 
portions  of  his  real  estate  to  be  held  on  exactly  similar  trusts 
for  each  of  his  other  children,  the  last  of  such  gifts  being  in 
favor  of  his  son  Edward  William.  The  will  then  proceeded  as 
follows: 

*"  Provided  always,  and  I  hereby  declare  it  to  be  my  [260 
will,  that  in  the  event  of  the  property  hereinbefore  specifically 
devised  for  the  benefit  of  my  said  son  Edward  William  not  being 
at  my  decease,  in  the  opinion  of  my  trustees,  upon  a  fair  valua- 
tion being  taken  by  them,  equal  in  value  to  the  average  value 
of  the  estates  hereinbefore  specifically  devised  for  the  benefit 
of  my  other  children,  then  my  trustees  shall,  within  one  year 
after  my  decease,  set  apart  and  allot  some  other  portion  of  my 
real  estate  situated  in  this  colony,  not  hereinbefore  devised,  so 
as  to  make  the  share  of  my  said  son  Edward  William  equal  in 
value  to  the  average  value  of  the  estates  hereinbefore  devised 
for  the  benefit  of  my  other  children,  and  such  additional  portion, 
if  any,  shall  be  held  by  my  trustees  upon  and  for  the  same  trusts 
and  purposes,  and  with  and  subject  to  the  same  powers,  limi- 
tations, and  conditions  in  every  respect,  as  the  other  property 
hereinbefore  devised  for  the  benefit  of  my  said  son  Edward 
William." 
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The  testator  then  declared  that  all  the  trusja  so  declared  in 
favor  of  his  said  children  should  be  respectively  subject  to  the 
l>ower8,  limitations,  provisoes,  and  conditions  thereinafter  men- 
tioned, one  of  which  powers  was  in  the  following  terms :  "I 
empower  every  tenant  for  life,  under  the  limitations  in  this  my 
will  contained,  either  in  contemplation  of  .marriage  or  after 
marriage,  to  limit  or  appoint  by  will  to,  or  in  favor  of,  every  or 
riny  person  he  or  she  shall  marry  or  have  married,  a  yearly 
rent  charge  not  exceeding  in  the  whole  one-third  part  of  the 
<;Iour  net  yearly  income  of  the  said  hereditaments  to  which  such 
tenant  for  life  shall  be  so  entitled  under  the  limitations  of  this 
my  will,  such  rent  charge  to  commence  from  the  decease  of 
such  tenant  for  life,  with  the  usual  remedies  for  securing  pay- 
ment thereof/* 

After  these  powers  came  the  following  residuary  devise  and 
bequest :  "  And  as  to  the  residue  and  remainder  of  all  my  said 
real  estate,  whether  in  England  or  elsewhere,  and  also  as  to  the 
residue  and  remainderof  my  said  personal  estate,  of  what  nature 
or  kind  soever  the  same  may  consist,  and  not  hereinbefore  spe- 
cifically devised  and  bequeathed,  I  direct  that  my  said  trustees 
shall  stand  possessed  thereof  upon  trust  in  the  first  place  to  pay 
and  discharge  thereout  all  ny  debts  and  funeral  expenses,"  and 
261]  raise  and  pay  *certain  annuities;  "and,  subject  to  the 
payment  of  the  said  debts,  expenses,  and  the  aforesaid  anudities, 
I  hereby  direct  that  my  said  trustees  shall  stand  possessed  of 
all  my  said  residuary  estate  upon  and  for  the  trusts  and  purposes, 
and  with,  under,  and  subject  to  the  same  or  like  powers,  pro- 
visoes, limitations,  and  conditions  in  favor  of  all  ray  children, 
share  and  share  alike,  and  their  respective  issue,  as  shall  cor- 
respond with  those  hereinbefore  expressed  and  declared  con- 
cerning the  estates  hereinbefore  specifically  devised,  or  as  near 
thereto  as  the  nature  of  the  property  may  admit,  and  my  said 
trustees  are  hereby  directed  to  make  such  allotments  and  divi- 
sions of  my  said  residuary  estate  in  equal  shares  accordingly :  Pro- 
vided always  and  I  hereby  declare  and  direct,  that  if  any  child 
of  mine  should  happen  to  die  in  my  lifetime,  leaving  a  child  or 
children,  or  other  more  remote  issue,  him  or  her  surviving,  such 
last  mentioned  child  or  children,  or  other  more  remote  issue, 
shall,  to  all  intents  and  purposes,  be  entitled  to  all  the  estate, 
interest,  and  benefit  whatsoever,  whether  original  or  accrued, 
or  accruip^,  which  he,  she,  or  they  would  have  been  entitled  to 
in  case  such  child  of  mine  had  survived  me." 

In  1847  the  testator's  daughter  Angelina  (named  in  bis  will) 
intermarried  with  E.  H.  Gregory.  In  contemplation  of  this 
marriage  a  settlement  was  executed  bearing  date  the  21st  of 
January,  1847,  to  which  the  testator  was  a  party.     This  settle* 
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ment  contained  a  recital  that  "upon  the  treaty  for  the  said 
marriage  it  was  agreed  that  the  said  William  Macdonald  should 
give  with  his  said  daughter  a  portion  of  £5000,  whereof  the 
sum  of  £1000  was  to  be  paid  to  the  said  E.  H.  Gregory  for  his 
own  use  and  benefit,  and  the  sum  of  £4000  was  to  be  a  provi- 
sion for  the  said  Angelina  Macdonald  and  E.  H.  Gregory  and 
their  issue,  if  any  ;'*  and  the  testator  thereby  covenanted  to  pay 
to  the  trustees  of  the  settlement  in  his  lifetime,  or  within  two 
years  after  his  death,  the  sum  of  £4000  mentioued  in  the  recital, 
which  was  to  be  invested  as  thereby  provided  ;  and  the  invest- 
ments were  held  by  the  trustees  upon  trust  to  pay  the  income 
of  one  moietv  thereof  to  the  wife  for  life,  and  after  her  death 
to  her  husband,  if  he  should  survive  her,  for  his  life,  or  until 
he  should  assign  or  incumber  the  same ;  and  to  pay  the  income 
of  the  other  moiety  to  the  husband  ♦for  his  life,  or  until  [262 
he  should  assign  or  incumber  the  same,  and  then  to  the  wife, 
if  she  should  be  then  living,  with  a  discretionary  trust  after  the 
death  of  the  wife,  in  case  of  the  determination,  in  the  husband's 
lifetime,  of  the  trust  for  his  benefit,  for  the  trustees  to  apply  the 
income  during  her  life  for  his  benefit  or  that  of  his  children,  or 
any  of  them,  with  remainder  after  the  decease  of  the  survivor 
of  the  husband  and  wife  for  the  children  .of  the  marriage,  as 
the  survivor  should  appoint,  and  in  default  of  appointment 
to  the  children  of  the  marriage  who  should  attain  twenty-one, 
equally;  and  in  case  there  should  be  no  child  of  the  marriage 
who  should  attain  twenty-one,  then  as  William  Macdonald  (the 
testator)  should  appoint,  and  in  default  of  appointment  for  his 
neit  of  kin.  The  £1000  was  paid  to  E.  H.  Gregory  for  his 
own  use.  The  testator  died  on  the  21st  of  May,  1852,  possessed 
of  some  real  and  leasehold  estate  and  of  considerable  personalty. 
Mrs.  Gregory  survived  her  husband,  and  was  still  living.  There 
was  no  child  of  her  marriage  who  attained  twenty-one.  Charles 
Henry  Macdonald,  one  of  the  testator's  children,  by  his  will, 
dated  the  24th  of  April,  1853,  appointed  the  income  of  one-third 
of  the  property  specifically  devised  to  him  by  the  will,  and  one- 
third  of  the  income  of  the  residue,  both  real  and  personal,  to 
his  wife  for  life.  He  died  in  June,  1863,  and"  his  wife  survived 
him  and  became  his  legal  personal  representative,  and  was  the 
defendant  Mrs.  Shaw.  Edward  William  Macdonald,  another 
son,  by  his  will,  dated  thelSth  of  August,  1861,  appointed  one- 
third  of  the  income  of  all  of  which  ho  was  tenant  for  life  under 
the  will  to  his  wife  for  life.  He  died  in  1860 ;  his  wife  survived 
him,  and  was  the  defendant  Mrs.  Boardman.  Neither  Charles 
Henry  Macdonald  nor  Edward  William  Macdonald  had  any 
child. 

The  suit  now  came  on  to  be  heard  on  second  further  con- 
6  Eno.  Rep.]  94 
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sideration.  Three  questions  arose :  first,  whether  under  t|ie 
residuary  gift  in  the  will  any  son  or  daughter  of  the  testator 
was  empowered  to  appoint  by  will  to  his  or  her  widow  or  sur- 
viving  husband  an  annuity  not  exceeding  one-third  of  the  income 
263]  of  the  share  of  *8uch  son  or  daughter  in  the  residuary  real 
and  personal  estate,  in  addition  to  such  yearly  rent  charge  as, 
under  the  prior  clause  in  the  will,  might  be  charged  in  favor  of 
such  widow  or  surviving  husband  on  the  real  estate  specifically 
devised  to  such  son  or  daughter  for  life ;  secondly,  whether  the 
share  of  the  residuary  personal  estate  given  by  the  will  to  the 
testator's  daughter  Angelina  was  in  part  adeemed  by  the  testa- 
tor's payment  of  £1000  to  her  husband  on  her.  marriage,  or  by 
his  covenant  in  the  marriage  settlement  to  payj&4000;  thirdly, 
what  was  the  effect  of  the  gift  over  of  the  personal  estate  in  the 
event  (which  had  happened)  of  the  deaths  of  more  than  one  of 
the  tenants  for  life  without  having  had  children. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  jSedwellj  for  the  plaintiffs ;  and 
Mr.  Mackesoriy  Q.C.,  and  Mr.  Freeman^  and  Sir  Richard  BaggaU 
Uif/j  Q.C.,  and  Mr.  iSpeedy  for  defendants  in  the  same  interest  as 
the  plaintiffs :  First :  the  power  of  appointing  an  annuity  to  a 
husband  or  wife  given  to  such  tenant  for  life  is  limited  as  to 
amount  to  one-third  of  the  clear  annual  income  of  the  specifically 
devised  estate,  although  such  annuity  may  be  charged  on  and 
payable  out  of  the  residuary  estate.  Secondly :  the  gift  of  re- 
siduary personal  estate  to  the  testator's  daughter  Angelina  is 
pro  ianio  adeemed  by  the  provision  made  for  her  by  the  testator 
on  the  occasion  of  her  marriage.  The  will  was  made  before 
the  settlement;  the  case  is,  therefore,  one  of  ademption,  not  of 
satisfaction,  and  the  rules  applicable  to  the  two  classes  of  cases 
are  distinct:  Chichester  v.  Coventry  (*).  It  is  clear,  from  the 
clause  which  follows  the  gift  to  Edward  William  Macdonald, 
that  the  testator  intended  his  children  to  share  equally  in  bis 
estate.  Under  these  circumstances  the  presumption  against 
double  portions  arises.  A  gift  of  residuary  personalty  in  a  will 
is  adeemed  by  a  subsequent  covenant  to  pay  a  sum  of  money 
in  a  settlement :  Trimmer  v.  Bayne  (^ ;  Dawson  v.  Dawson  (') ; 
Montefiore  v.  Guedalla  (*) ;  Mdnertzagen  v.  Walters  (*)  and  the  ci  r- 
264]  cumstance  that  here  the  sum  covenanted  '''to  be  paid 
will,  by  reason  of  Mrs.  Gregory  having  no  issue  who  attained 
twenty-one,  upon  her  death  revert  tP  the  testator  and  form  part 
of  his  estate,  can  make  no  ditterence  in  principle.  The  gitt  of 
£1000  to  the  husband  must  be  treated  as  part  of  the  provision 
for  the  daughter:  M' Clare  v,  Ecans  {^;    Watson  v.  Watson  {^). 

(')  Law  Rep.,  2  H.  L.,  71.  (*)  1  D.  P.  &  J.,  98. 

(')  7  Ves ,  508.  (•)  Law  Rep..  7  Ch..  670. 

(»)  Law  Rep.,  4  Eq..  504.  (•)  29  Beav.,  422. 

n  33  Beav.,  574. 
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Mr.  Fischer^  Q.C.,  and  Mr.  Daniel  Jones^  for  Mrs.  Boardman  : 
The  appointment  made  to  Mrs.  Boardman  by  her  husband'a 
will  is  valid.  The  trusts  of  the  residuary  personal  estate  arc 
referential  trusts,  and  are  to  be  construed  as  if  the  trusts  declared 
with  reference  to  the  specifically  devised  estate  were  repeated 
in  the  gift  of  residue.  If  the  tenant  for  life  had  been  empowered 
to  appoint  the  whole  income  of  the  specifically  devised  real 
estate,  it  could  never  have  been  contended  that  there  was  no 
power  to  appoint  the  whole  income  of  the  residue. 

Mr.  JacksoVy  Q.C.  (Mr.  J".  W.  ChUty  with  him),  for  Mrs.  Shaw  : 
The  tenants  for  life  of  the  specifically  devised  estates  have  power 
to  appoint  a  share  of  the  income  of  the  residuary  estate  as  well 
as  of  the  specifically  devised  estate.  The  testator's  intention 
was  to  fix  the  proportion  of  the  income  to  be  appointed,  not  to 
limit  the  amount  of  the  annuit}*.  I  also  submit,  on  the  third 
•point,  that  a  tenant  for  life  who  dies  leaving  no  children  is  not 
precluded  from  participating  in  the  distribution  of  the  share  of 
any  one  of  his  brothers  and  sisters  who  may  afterwards  die, 
having  had  no  child. 

Mr.  Souihgaie^  Q.C,  and  Mr.  JEceritly  for  other  defendants : 
The  question  in  all  cases  of  satisfaction  and  ademption  is  one 
of  intention,  and  here  the  limitations  of  the  will  and  the  settle- 
ment are  so  different  that  the  gifts  cannot  beheld  to  be  satisfied 
or  adeemed.  In  M' Clare  v,  Emns  the  decision  turned  on  the 
express  directions  of  the  settlor.  Watson  v.  Watson  also  turned 
on  special  circumstances,  and  cannot  govern  the  present  case. 

♦Mr.  JVy,  Q.C,  and  Mr.  MaidloWy  for  the  trustees.         [26.1 

Mr.  Roxburgh^  in  reply. 

May  27.  Lord  Sclborxe,  L.C  :  The  first  question  which  I 
have  to  decide  in  this  case  is  whether,  under  the  residuary  gift 
in  the  will,  any  son  or  daughter  of  the  testator  was  empowered 
to  appoint  by  will  to  his  or  her  widow  or  surviving  husband  an 
annuity  not  exceeding  one-third  of  the  income  of  the  share  of 
such  son  or  daughter  in  the  residuary  real  and  personal  estate, 
in  addition  to  such  yearly  rent  charge  as,  under  a  prior  clause 
in  the  will,  might  be  charged  in  favor  of  such  widow  or  surviv- 
ing  husband  on  the  real  estal;^  specifically  devised  to  such  son 
or  daughter  for  life. 

The  scheme  of  the  prior  part  of  the  will  is  to  settle  upon  each 
of  the  testator's  children  (three  sons  and  three  daughters)  cer- 
tain specific  real  estates  of  values  which  the  testator  seems  to 
have  intended  to  make  as  far  as  possible  equal ;  each  child  tak- 
ing a  life  interest  iu  the  particular  property  devised  for  his  or 
lier  benefit,  with  remainder  to  his  or  her  children  as  tenants  in 
common  in  tail  general,  with  cross  remainders,  and  with  re- 
mainders over  to\hc  other  children  of  the  testator  (subject  to  a 
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question  to  be  after  noticed)  as  tenants  in  common  in  tail :  the 
whole  of  this  series  of  specific  devises  being  followed  by  certain 
clauses  applicable  to  all  of  them,  and  introduced  by  these  words : 
''  And  I  further  declare  it  to  be  my  will  that  all  the  trnsts  above 
declared  in  favor  of  my  said  children  shall  be  respectively 
subject  to  the  followinsr  powers,  limitations,  provisoes,  and  con- 
ditions (that  is  to  say),"  &c.  Of  these  clauses  the  first  is  a  pro- 
vision for  the  maintenance  of  any  infant  tenant  for  life,  and  for 
accumulation  of  any  surplus  income  during  bis  or  her  minority ; 
^he  second  provides  for  the  receipt  of  the  rents  and  profits  by 
tenants  for  life  of  full  age  (as  to  daughters  for  their  separate 
use  without  power  of  anticipation) ;  the  third  provides  for  the 
maintenance  and  education  of  infant  tenants  in  tail.  The  fourth 
is  in  these  words :  "  And  my  will  is,  and  I  hereby  empower 
every  tenant  for  life  nnder  the  limitations  in  this  my  will  eon- 
266]  tained,  either  in  contemplation  of  marriage  or  after  *mar-» 
riage,  to  limit  or  appoint  by  will  to  or  in  favor  of  any  and  every 
person  he  or  she  shall  marry  or  have  married  a  yearly  rent 
charge  not  exceeding  in  the  whole  one-third  part  of  the  clear 
yearly  income  of  the  snid  hereditaments  to  which  snch  tenant 
tor  life  shall  be  so  entitled  under  the  limitations  of  this  my  will, 
vuch  rent  charge  to  commence  from  the  decease  of  such  tenant 
for  life,  with  the  usual  remedies  for  securing  payment  thereof." 
After  this  there  follows  a  power  of  sale,  with  provisions  for  the 
investment  of  the  proceeds  of  any  sale :  and  then  comes  the 
residuary  gift,  which  is  referential,  and  on  which  this  first  ques- 
tion arises.  It  is  thus  expressed  (the  testator  having  first  charged 
the  general  residuary  estate  with  debts  and  with  certain  annui- 
ties) :  "  And  subject  to  the  payment  of  the  said  debts  and  ex- 
penses, and  the  aforesaid  annuities,  I  hereby  direct  that  my  said 
trustees  shall  stand  possessed  of  all  my  said  residuair  estate 
upon  and  for  the  trusts  and  purposes,  and  with,  under,  and 
subject  to  the  same  or  like  powers,  provisoes,  limitations,  and 
conditions,  in  favor  of  all  my  children,  share  and  share  alike, 
and  their  respective  issue,  as  shall  correspond  with  those  here- 
inbefore expressed  and  declared  concerning  the  estates  herein- 
before specifically  devised,  or  as^uear  tbereto  as  the  natures  of 
the  property  will  admit;  and  my  said  trustees  are  hereby 
directed  to  make  such  allotment  and  division  of  my  said  resi- 
duary estate  in  equal  shares  accordingly." 

If  the  annuity  which  a  tenant  for  life  was  empowered  to  charge 
upon  the  specifically  devised  estates  had  been  one  of  (or  not  ex- 
ceeding) a  fixed  annual  amount,  I  should  have  been  of  opinion 
that  the  genera*  rule  stated  by  Lord  Cranworth  in  HindU  v. 
Taylor  (^)  against  multiplication  of  charges  under  a  trust  created 

0)  5  P.  M .  &  G.,  6T7,  m. 
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by  reference  to  other  trusts,  would  have  applied ;  and  that  it 
would  not  have  been  competent  for  any  child  of  the  testator  to 
charge  one  annuity  of  that  amount  on  the  property  specifically 
devised,  and  a  further  annuity  on  the  share  of  the  residuary 
estate  ;  though  both  the  residuary  estate  and  the  property  spe- 
cifically devised  might  have  been  made  a  security  for  a  single 
annuity.  I  think,  however,  that  the  case  is  different  when  the 
power  is  to  appoint  an  annuity  not  exceeding  a  certain  propor- 
tion of  the  income  of  the  property  charged  therewith.  In  such 
a  case,  by  the  addition  of  other  property  to  be  held  on  the 
*same  trusts,  "  and  subject  to  the  same  or  like  powers,"  [267 
&c.,  so  as  to  "  correspond  with"  those  before  expressed  as  to 
the  property  specifically  devised,  as  nearly  as  the  difference  in 
the  nature  of  the  property  will  admit,  the  testator  has  (in  effect) 
increased  the  total  amount  of  income,  of  which  the  maximum 
annual  charge  is  not  to  exceed  a  certain  aliquot  part.'  The  rule 
of  proportion  still  holds ;  but  the  intention  is,  that  the  power, 
limited  by  that  rule,  shall  be  applicable  to  the  added  as  much 
as  to  the  original  property,  I  am  therefore  of  opinion  that  the 
sons  and  dausjhters  of  the  testator  were  empowered  to  appoint 
by  will  to  their  wives  or  husbands  annuities  charged  on  their 
shares  of  the  residuary  estate  not  exceeding  one  third  of  the 
income  of  these  shares,  in  addition  to  the  rent  charges  on  the 
properties  specifically  devised. 

The  next  question  is,  whether  the  share  of  the  residuary 
personal  estate  given  to  the  testator's  daughter  Angelina  by  his 
will  (which  bears  date  the  5tli  of  December,  1846),  was  in  part 
adeemed  by  the  testator's  payment  of  £1000  to  her  husband  on 
her  marriage,  or  by  his  covenant  corrtained  in  her  marriage  set- 
tlement (dated  the  21st  of  January,  1847),  to  pay  to  the  trustees 
of  that  settlement  in  his  lifetime,  or  within  two  years  after  his 
death,  the  further  sum  of  £4000;  the  latter  sum  being  settled 
upon  Angelina  and  her  husband  for  their  lives,  and  the  life  of 
the  survivor  (each  taking  a  moiety  in  possession,  and  the  other 
moiety  by  survivorship),  with  remainder  to  their  children ;  but 
so  that  in  the  event  (which  has  happened)  of  Angelina  dying 
without  having  had  any  child  who  might  live  to  attain  the  age 
of  twenty-one  years,  the  capital  of  this  sum  of  £4000  would 
revert  to  the  testator.  I  have  to  decide  this  question  of  ademp- 
tion, first  as  to  the  £4000 ;  and,  secondly,  as  to  the  £1000. 

This  question,  as  has  been  said,  is  one  of  ademption,  and  not 
(»f  satisfaction,  the  will  being  prior  to  the  settlement.  The 
direction  that  all  the  testator's  debts  are  to  be  first  paid  out  of 
his  residuary  estate  (the  £4000  payable  under  his  covenant  with 
the  trustees  of  the  settlement  being  of  course  one  of  his  debts) 
is,  under  these  circumstances,  of  no  importance.    There  is  (as 
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was  pointed  out  in  the  case  of  Chichester  v.  Coventry  (*),  in  the 
House  of  Lords)  a  material  difference  in  the  practical  application 
268]  of  the  general  rule  *of  equity  which  presumes  against 
double  portions  to  children  in  cases  of  ademption  and  in  cases 
of  satisfaction.  In  the  former  class  of  cases  the  question  is  as 
to  the  effect  of  an  act  subsequent  to  the  will,  and  not  as  to  any 
intention  manifested  by  the  will  itself.  In  the  latter  it  is 
(strictly  speaking)  a  question  of  testamentary  intention  only. 
When  the  question  is  one  of  testamentary  intention,  the  fact 
that  a  gift  of  a  share  of  residue  is  precedea  by  a  direction  that 
all  the  testator's  debts  shall  be  first  paid  may  be  evidence  that 
a  particular  debt  previously  contracted  in  favor  of  a  child  is 
not  intended  to  be  paid  out  of  that  child's  share  of  the  residue. 
But  when  the  question  is  as  to  the  effect  of  a  subsequent  cove- 
nant to  pay  money  for  the  benefit  of  a  child,  there  is  neither 
principle  nor  authority  for  the  proposition,  that  this  effect  can 
depend  upon  or  be  influenced  by  the  presence  or  absence  in  a 
prior  will  of  any  mere  general  provision  for  the  payment  of  the 
testator's  debts.  Trimmer  v.  Baym  (*)  and  Dawson  v.  Daw- 
sen  (^)  are  express  authorities  to  the  contrary ;  and  I  am  of 
opinion  that,  so  far  as  relates  to  the  £4000,  the  present  case  is 
gaverned  by  those  authorities  and  by  others  of  a  like  nature,  and 
that  the  residuary  personal  estate  must  in  this  case  be  divided 
as  if  the  £4000  payable  to  the  trustees  of  Angelina's  settlement 
wftre  brought  into  hotchpot.  It  makes,  in  ray  opinion,  no 
difference,  either  as  to  the  principle,  or  as  to  the  manner  of  its 
application,  that  (in  the  events  which  have  happened)  the 
capital  of  this  £4000  will  return  under  the  trusts  of  that  settle- 
ment to  the  testator's  estate;  and  be  itself  (as  an  interest  now 
reversionary)  redistributable  as  part  of  the  residue  of  that 
estate.  , 

As  to  the  £1000,  which  (though  expressed  to  be  given  by  her 
father  as  a  marriage  portion)  was  paid  absolutely  to  Angelina's 
husband,  I  am  of  opinion  that  it  was  not  an  ademption  of  any 
part  of  the  share  of  residue  given  to  Angelina  for  her  life,  with 
remainder  to  her  children,  by  the  testator's  will.  Nothing  is 
directly  given  to  the  husband  by  the  will :  and  by  the  contract 
of  marriage  no  interest  in  this  £1000  was  settled  on  Angelina 
or  her  children.  The  court  has  been  in  the  habit  of  disregard- 
ing differences  in  the  manner  of  settling  gifts  on  a  child  or 
child's  family  by  different  instruments  which  raise  a  question  of 
269]  ademption  or  satisfaction,  when  ♦such  differences  appear 
to  be  in  their  nature  consistent  with  the  presumption  that  the 
one  gift  is  meant  to  be  substituted  for  the  other.  But  I  am  not 
aware  that  this  presumption  has  ever  been  held  to  arise  (in  the 

(')  Law  Rep. ,  2  H.  L.,  71.  07  Vw.,  508.  O  Law  Rep.,  4  Eq..  504. 
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absence  of  express  direction)  when  the  persons  taking  under  the 
several  instruments  are  tliemselves  altogether  different.  Under 
such  circamstances  I  think  that  an  intention  to  substitute  the 
one  gift  for  the  other  ou<jht  not  to  be  presumed,  and  that  it 
makes  no  difi^erence  whether  the  word  "  portion  **  is  or  is  not 
used.  It  is  true  that  the  daughter  had  here  a  power  under  the 
will  to  appoint  one  third  part  of  the  income  of  her  share  of  re- 
sidue to  her  husband  for  bis  life,  but  I  do  not  think  that  the 
mere  existence  of  such  a  power,  which  it  depended  on  her  to 
execute  or  not  as  she  miglit  think  fit,  can  at  all  vary  the  case. 
[His  lordship  then  stated  that  he  had  found  more  difficulty  than 
lie  expected  in  coming  to  a  final  conclusion  on  the  third  point, 
which  had  been  but  slightly  touched  on  in  the  argument;  and 
requested  that  it  might  be  further  considered  by  counsel  and 
further  argued.] 

June  3.  The  further  argument  on  the  third  point  now  took 
place. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  BediceUy  Mr.  Mackesoriy  Q.C., 
and  Mr.  Freeman^  Mr.  iSouthgatey  Q.C.,  and  Mr.  Eoeretty  Sir  R. 
Biiggallay,  Q.C.,  and  Mr.  Speedy  and  Mr.  Fischer^  Q.C.,  and  Mr. 
D,  JoneSy  contended  that  the  period  at  which  the  class  to  take 
under  the  gift  over  upon  the  death  of  a  child  without  issue,  was 
the  death  of  the  tenant  for  life.  This  was  clearly  provided  for 
in  the  event  of  one  child  only  being  then  living,  and  it  could 
not  be  supposed  that  the  testator  had  a  different  intention  if 
several  of  his  children  happened  to  survive  a  tenant  for  life : 
Madden  v.  Iken  (*). 

Mr.  Jackson^  Q.C.,  and  Mr.  J.  TV.  Chiity^  for  Mrs.  Shaw  :  Tlie 
gift  of  the  personal  estate  is  to  correspond  as  nearly  as  possible 
with  the  gift  of  the  specifically  devised  real  estate,  and  the  first 
question  is,  what  is  the  meaning  of  the  expressions  the  testator 
has  used  in  the  specific  devise.  Now  it  is  clear  that  the  testator 
meant  to  have  a  complete  series  of  limitations  under  which  each 
child  was  *to  take  for  life,  and  then  the  issue  of  that  child,  [270 
and  nothing  was  to  go  over  until  such  issue  w^as  exhausted. 
The  class  to  take  cannot,  under  the  gift  over,  be  ascertained, 
therefore,  until  there  has  been  a  failure  of  issue  of  a  tenant  for 
life,  which  as  regards  personalty  would  be  beyond  the  perpetuity 
limits  :  there  is  therefore  an  intestacv  as  regards  t^e  shares  of 
personalty  of  those  children  who  have  died  without  issue. 
Another  possible  construction  is,  that  the  gift  over  is  to  the  other 
children  of  the  testator ;  and  however  capricious  such  a  disposi- 
tion may  be,  it  cannot  be  set  aside  if  the  true  construction  of 
the  will  leads  to  it.  These  words  "  then  living  *'  need  not  stand 
in  the  way  of  such  a  construction ;  for  the  word  "  survivor '' 

0  2.Dr.  &  Sm.,  207. 
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might  be  read  "  other  " :    Waiie  v.  Litilewood  ('^ ;  Badger  v.  Ghre- 
gory  (*) ;  Hurry  v,  Morgan  (') ;  Hodge  v.  Foot  (*). 

Lord  Selborne,  L.C.  :  I  am  very  glad  that  I  have  had  the 
benefit  of  this  further  argument,  because  it  has  enabled  rae  to 
see  more  clearly  what  the  true  interpretation  of  the  ultimate  gift 
of  the  personalty  is.  It  must  all  depend,  of  course,  upon  the 
true  construction  of  the  gift  of  the  realty  to  which  it  refers. 
Is'ow,  the  scheme  of  the  gift  of  the  realty,,  in  my  judgment,  is 
that  which  Mr.  Jackson  and  Mr.  Chitty.have  contended  for; 
that  is  to  say,  there  is  to  be  no  gap  in  the  series  of  estates  tail  and 
cross  remainders,  but  the  whole  is  to  continue  in  the  direct  line  of 
the  testator's  descendants  so  long  as  there  are  issue  of  any  of 
the  children,  and  nothing  is  to  go  over  under  the  words  "failing 
such  issue"  until  the  complete  exhaustion  of  all  the  issue  of  all 
the  children.  That,  I  think,  upon  sound  principles  of  construc- 
tion, is  reasonably  clear,  whatever  difficulty  there  may  be  in 
dealing  with  the  particular  words  '•  then  living,"  as  they  occur ; 
if  it  be  possible  to  deal  with  those  words  so  as  to  produce  that 
eftect,  I  am  clearly  of  opinion  that  the  general  scheme  of  the 
limitations  guides  one  and  obliges  one  to  adopt  and  prefer  the 
construction  which  will  produce  that  effisct.  That  being  so,  the 
view  which  I  have  taken  of  these  limitations  is  this :  here  is  to 
each  of  these  children  a  particular  real  estate  given  only  for  life. 
271]  The  parent  in  no  instance  took  more  than  a  *life  estate 
at  the  beginning.  Then  follow  exhaustive  limitations,  with 
cross  remainders,  in  tail,  to  the  children  of  the  tenant  for  life ; 
and  then  follow  the  limitations  in  question  to  the  testator's 
other  children  and  the  heirs  of  their  bodies,  with  cross  remain- 
ders. Those  last  limitations,  evidently,  are  contingent  limita- 
tions of  double  aspect,  either  to  vest  estates  tail  in  them  by 
purchase  in  remainder  upon  the  life  estate  if  the  tenant  for  life 
should  have  no  children  in  whom  the  estate  tail  given  to  his 
children  can  vest,  or  as  contingent  remainders  expectant  upon 
the  determination  of  the  prior  estate  tail,  supposing  an  estate 
tail  to  vest  in  any  child  or  children  of  the  tenant  for  life.  But 
then  come  in  these  words,  "  then  living."  And  it  is  to  be  ob- 
served, that  if  they  can  be  applied  in  any  sense  which  will  limit 
and  define  the  class  of  children,  they  will  make  this  difference^ 
that  nothing  which  has  not  actually  accrued  will  vest  in  a  par- 
ticular child  of  the  testator  who  may  afterwards  die  without 
himself  leaving  issue,  so  as  to  enable  that  child  to  bar  the  sob- 
sequent  remainders.  Two  constructions  are  suggested ;  the 
one,  that  contended  for  by  Mr.  Mackeson  and  those  who  fol- 
lowed him,  and  "which  in  the  first  instance  I  was  inclined  to 

{*)  Law  Rep. ,  8  Ch.,  70.  (*)  Law  Rep.,  3  Eq.,  152. 
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ailopt,  but  wbich  I  am  not  now  disposed  to  adopt,  although  I 
i-ome  by  another  road  to  a  conclusion  equally  favorable  to  Air. 
Mackeson'a  clients ;  that  was,  that  the  words  .**  then  living " 
mean  living  at  the  death  of  the  tenant  for  life.  I  do*  not  think 
it  possible  to  adopt  that  construction  upon  this  context  with  re- 
i^ard  to  the  real  estate.  The  event,  to  which  the  word  "  then  " 
would  seem  to  refer,  is  that  described  by  the  words  "  failing 
8uuh  issue,"  which  will  be  applicable  not  only  if  there  should 
be  no  issue  living  at  the  death  of  the  tenant  for  life,  but  if  that . 
issue  should  fail  at'  any  subsequent  time,  however  remote.  If 
that  is  so,  then  the  use  of  the  words  "  then  living  "  seems  ex- 
cessively arbitrary,  however  interpreted,  if  it  is  applied  literally 
to  the  single  case  of  there  being  one  child,  and  only  one,  then 
living,  who  should  take ;  and  I  cannot  but  think  that,  whatever  its^ 
true  mterpretation  is,  it  is  a  sound  rule  to  take  the  indication 
contained  in  those  words  as  extending  to  the  whole  of  the  class, 
the  existence  of  one  only  of  whom  is  in  that  case  supposed ;  and 
therefore  I  read  the  passage  thus,  "  and  failing  such  issue  of  mj' 
said  daughter  Angelina  in  trust  for  my  other  children  equally, 
♦and  the  heirs  of  their  respective  bodies,  as  tenants  in  [272 
common  ;  or  if  there  be  only  one  of  ray  children,  in  trust  for 
that  ohild  only,  and  the  heirs  of  his  or  her  body ;  with  the  quali- 
fication "  then  living,''  whatever  it  means,  pervading  the  whole 
gift,  both  in  the  case  of  plurality  and  in  the  case  of  there  being 
only  one;  and  for  that  construction,  besides  the  reason  of  the 
thing,  I  think,  if  it  were  necessary,  some  authprity  could  be 
found ;  I  rather  think  that  it  will  be  found  that  the  case  of 
Pearce  v.  Edmeadea  (*)  will  illustrate  that  mode  of  applying  words 
occurring  in  a  somewhat  similar  context.  The  case  which  Mr. 
Mackeson  mentioned  of  Madden  v.  Ikin  (^)  would  do  the  same ; 
and  I  do  not  doubt  that  more  authorities  could  be  found  for 
that,  if  needful.  How,  then,  are  we  to  construe  the  words  "  then 
living  "  ?  I  have  already  said  I  cannot  agree  that  it  means  ne- 
cessarily or  alone  living  at  the  death  of  the  tenant  for  life  —  a 
construction*  by  which  you  would  exclude  altogether  a  large 
class  of  issue  who  might  be  in  existence  of  any  children  previ- 
ously dead  who  might  have  l^ft  issue  :  and  the  latter  part  of  the 
will  containing  the  residuary  gift,  which  we  are  now  construing, 
appears  to  me  clearly  to  show  that  the  testator  could  not  have^ 
meant  and  did  not  mean  that. 

T  think  that  upon  this  context  the  real  construction  to  be 
placed  upon  those  words  **  then  living,''  is  what  may  be  called 
a  sUrpUal  construction;  that  is  to  say,  all  the  stocks  which 
afiould  be  then  living.  It  is  to  be  observed  that  it  occurs  in 
this  context,  "  in  trust  for  my  other  children  and  the  heirs  of 

(»)  3  T.  &  C,  Ex.,  240.  02  Dr.  &  Sm.,  207. 
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capective  bodies  f-  and  then  again,  immediately  aftcr- 
"  and 'if  there  be  only  one  of  my  children  then  living,  in 
ir  that  child  only  and  the  heirs  of  his  or  her  body."  By 
intation.  and  in  a  sense  which  probably  is  practiL-nl 
1  to  be  the  most  like!}-  explanation  of  the  frequent  use  of 
■rd  "  survivors  "  in  a  sense  equivalent  to  "  others,"  as,  I 
I  pointed  out  in  the  case  of  Waite  v.  LitUewood  (')  —  whore 
tention  of  the  testator  is  to  provide  for  a  slirps  if  the 
a  living,  the  line  of  the  parent  is  continued  in  the  issue, 
jin^  that  construction  to  be  adopted,  it  will  then  be  thus  : 
"  Failing  such  issue  of  ray  said  *son  Charles,  in  trust  for 
ler  children,  who,  or  the  heirs  of  whose  bodies,  may  be 
iving,  equally,  and  the  heirs  of  their  respective  bodies, 
ints  in  common  ;  and  if  there  be  only  one  of  my  children 
r  the  heirs  of  whose  body,  shall  be  then  living,  io  trast 
,t  child  only,  and  the  heirs  of  his  or  her  body."  I  think, 
le  not  being  entirely  free  from  difficulty,  that  this  ie  the 
tst  construction  to  be  put  upon  the  gift  of  the  real  estate, 
ing  from  that  to  the  gift  of  the  residuary  estate,  which 
rential,  I  find  strong  confirmation  there,  at  all  events  as 
1  to  that  gift,  of  the  manner  in  which  I  have  ventured  to 
ilh  the  words  "  if  there  be  only  one  of  my  children  then 
;"  because,  as  has  been  very  properly  pointed  out  in  the 
ent,  there  is,  in  direct  context  with  the  gift  which  we  are 
mstruing,  this  provision  :  "  provided  always,  and  I  hereby 
3  and  direct,  that  if  any  child  of  mine  sball  happen  to  die 
lifetime,  leaving  a  child  or  children,  or  other  more  remote 
lim  or  her  surviving^  such  last  mentioned  child  or  children, 
jr  more  remote  issue,  shall  to  all  intents  and  purposes  be 
d  to  nil  the  estate,  interest,  and  benefit  whatsoever, 
3r  original  or  accrued  or  accruing,  which  he,  she,  or  they 
have  been  entitled  to  in  case  such  child  of  mine  had  sor- 
me  "  :  providing,  it  is  to  be  observed,  only  for  the  case 
Bath  in  hia  lifetime  of  a  child  who  leaves  issue;  which, 
ing  to  the  construction  I  have  ventured  to  put  upon  the 
part  of  the  will,  was  the  only  case  not  provided  for,  or 
^arly  provided  for;  and  here  ho  provides  for  that,  in  a 
T  which  makes  it  impossible,  in  this  latter  part  of  the 
pplyingthe  language  of  the  earlier  part,  to  take  the  words, 
3re  be  only  one  of  my  children  then  living  "  in  a  sense 
ive  of  the  issue  then  living  of  a  child  of  the  testator  who 
ed  in  bis  own  lifetime.  That,  I  think,  is  a  very  strong 
nation  of  the  construction  which  I  have  placed  upon  the 
"then  living,"  as  they  occur,  in  the  earlier  passage, 
n,  having  the  benefit  of  that  construction,  what  is  the 
OUwKep..acli..70. 
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tf^flPect  of  the  referential  part  of  the  clause  ?  He* says, ''  subject 
to  the  payment  of  the  debts,"  and  so  on,  "  I  hereby  direct  that 
my  said  trustees  shall  stand  possessed  of  all  my  said  residuary 
estate,  upon  and  for  *the  trusts  and  purposes,  and  with,  [274 
under,  and  subject  to  the  same  or  like  powers,  provisoes,  limi- 
tations, and  conditions  in  favor  of  all  my  children,  share  and 
share  alike,  and  their  respective  issue,  as  shall  correspond  with 
those  hereinbefore  expressed  and  declared  concerning  the 
estates  hereinbefore  specifically  devised,  or  as  near  thereto  as 
the  nature  of  the  property  will  admit.'*  He  takes  notice  of  the 
distinction  between  real  and  personal  estate.  As  to  any  real 
estate  which  passed  under  that  residuary  gift,  it  is  to  go  to  the 
same  uses  with  that  spocifically  devised,  only  in  equal  shares 
between  them.  With  r^^gard  to  personalty,  it  is  to  go  as  nearly 
as  the  nature  of  the  property  will  admit ;  which,  of  course, 
means  that  when  you  come  to  the  first  tenant  in  tail  of  the 
realty  the  personalty  sh.  11  vest  absolutely  in  that  tenant  in  tail. 
Who^then,  applying  the  words  of  reference,  would,  according 
to  the  construction  whic  h  I  have  put  upon  the  gift  of  the  realty 
specifically  devised,  be  tlie  first  tenant  in  tail  of  the  realty  ?  I 
.  apprehend,  in  the  event  of  the  death  of  any  tenant  for  life  with- 
out having  had  any  issue,  which  is  the  case  we  are  dealing  with, 
according  to  that  construction  the  next  gift  would  be  to  such 
of  the  testator^s  other  children  who,  or  any  issue  of  whom, 
would  then  be  livinff — not  the  issue  taking  as  purchasers,  but 
the  child,  although  himself  then  dead,  if  he  comes  within  that 
description.  That  excludes  all  who  had  previously  died  without 
having  had  any  issue  living  at  the  time  when  the  gift  over  took 
efiect.  It  lets  in  all  who  at  that  time  had  issue  living;  and 
that,  I  think,  is  the  true  construction.  In  all  these  cases,  where  * 
you  have  to  deal  with  a  gift  of  personalty  upon  uses  as  nearly 
as  may  be  corresponding  with  those  of  the  realty,  the  remoter 
issue  can  only  take  through  the  chance  of  getting  some  benefit 
from  an  interest  which  is  vested  absolutely  in  the  parent.  In 
this  case,  whether  the  parent  be  living  or  dead,  he  is  one  of  the 
class,  according  to  the  construction  which  I  put  upon  the  will, 
if,  at  the  time  when  the  tenant  for  life  dies  and  his  share  goes 
over,  he  is  himself  in  life,  oris  represented  at  the  time  by  living 
issue.  The  practical  result,  therefore,  is  the  same  as  that  which 
I  was  inclined  to  arrive  at  before. 

Solicitors :  Mr.  T.  W.  Denby  ;  Messrs.  Nicholson^  Nicol  ^  Son , 
Messrs.  FkJd^  RoscoCy  ^  Co. ;  Mr.  Chamberlain. 
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Settlement  — lUegal  Consideration^ Marriage  with  deceated  Wife'i  ii$Ur —Setting 
aside  Settlement  —  Particeps  Oriminia. 

A  Court  of  Equity  will  not,  at  the  instance  of  a  settlor  or  his  le^al  personal 
representative,  adversely  set  aside  a  settlement  by  which  the  settlor  confers  on  a 
stranj^er  the  absolute  beneficial  interest  in  property  legally  vested  in  irustees, 
although  such  settlement  may  have  been  made  for  an  illegal  consideration  not 
appearing  on  the  face  of  the  instrument. 

A  widower,  two  days  before  going  through  the  ceremony  of  marriage  with  bis 
deceased  wife's  sister  (which  ceremony  was  known  to  both  parties  to-be  invalid), 
executed  a  deed  by  which  it  was  recited  that  he  was  desirous  of  making  a  settle- 
ment and  provision  for  the  lady,  and  had  transferred  certain  shares  into  the  names 
of  trustees  upon  the  trusts  tliereinafter  declared,  being  for  the  separate  and  inalien- 
able use  of  the  lady  during  her  life,  and  after  her  death  as  she  should  by  deed  or 
will  appoint ;  and  they  afterwards  lived  together  as  man  and  wife  ulltil  the 
widower's  death.  Ten  years  after  such  death,  and  some  time  afler  the  lady  bad 
married,  the  legal  personal  representative  of  the  settlor  instituted  a  suit  to  set 
aside  the  settlement,  as  being  founded  on  a  bad  and  illegal  consideration : 

Held,  that  the  suit  could  not  be  maintained. 

On  the  18th  of  September,  1861,  William  Hardinge,  a  widower, 
went  through  the  ceremony  of  marriage  with  Isabella  Buckton, 
spinster,  the  sister  of  his  deceased  wife.  Two  days  previously 
he  had  executed  an  indenture,  made  between  himself  of  the  first 
part,  Isabella  Buckton  of  the  second  part,  and  trustees  of  the 
third  part,  whereby, ^after  reciting  that  he  was  entitled  to  ten 
shares  in  the  Alliance  Marine  Assurance  Company,  and  to 
sixteen  shares  in  the  London  Chartered  Bank  of  Australiji, 
and  that  he,  beincr  desirous  of  making  a  settlement  and  provi- 
sion for  Isabella  Buckton,  had  proposed  and  agreed  to  transfer 
the  said  shares  to  the  trustees  upon  the  trusts  thereinafter  de- 
clared, and  after  reciting  (as  the  fact  was)  that  he  had,  previously 
to  the  execution  of  the  indenture,  transferred  the  shares  to  the 
trustees,  it  was  witnessed  that,  in  pursuance  of  the  said  agree- 
.ment  and  in  consideration  of  the  premises,  it  was  thereby  agreed 
and  declared  that  the  trustees  should  stand  possessed  of  the 
shares  upon  trust  to  receive  the  income  and  pay  the  same 
to  Isabella  Buckton  during  her  life,  for  her  separate  and 
276]  *inalienable  use,  and  after  her  death  upon  trust  for  such 
person  or  persons,  and  for  such  intents  and  purposes,  as  she 
should  by  deed  or  will  appoint',  and  in  default  of  and  sulyect  \o 
any  such  appointment,  in  trust  for  such  persons  as,  under  the 
Statutes  of  Distribution,  would  at  the  time  of  her  death  have 
been  entitled  to  her  personal  estate  in  case  she  liad  died  intes- 
tate and  without  leaving  a  husband. 
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William  Hardinge  and  Isabella  Buckton  lived  together  as  man 
and  wife  from  the  l&th  of  September,  1861,  down  to  the  20th 
uf  January,  1862,  when  Wm.  Hardinge  died  without  issue  and 
intestate.     The  plaintiiFwas  his  legal  personal  representative. 

In  1870  Isabella  Buckton  married  Benjamin  George  Jenkins. 
No  settlement  was  made  on  the  occasion  of  the  marriage. 

The  estate  of  Wm.  Hardinge  was  administered  by  the  court. 
All  his  creditors  had  been  paid  ;  and  the  present  suit  was  insti- 
tuted in  January,  1872,  at  the  desire  of  the  persons  beneficially 
entitled  to  his  estate,  against  Mr.  and  Mrs.  Jenkins  and  the  sur- 
viving trustee  of  the  settlement. 

The  bill  alleged  that  the  indenture  of  the  16th  of  September, 
1861,  was  made  in  contemplation  and  consideration  of  the  then 
intended  unlawful  cohabitation  of  Isabella  Buckton  and  Wm. 
Hardinge,  and  that  there  was  no  other  consideration  for  the  set- 
tlement than  such  intended  unlawful  cohabitation;  and  it  prayed 
for  a  declaration  that  the  indenture  was  founded  on  a  bad  and 
illegal  consideration,  and  was  void ;  for  an  order  directing  the 
surviving  trustee  of  the  settlement  (in  whose  name*  the  shares 
were  standing),  if  necessary,  to  transfer  the  shares  to  the  plaint- 
iff; and  for  an  account  of  the  dividends. 

Mrs.  Jenkins,  by  her  answer,  stated  that  Wm.  Hardinge  pro- 
posed to  marry  her  in  June,  1861,  and  that  she  accepted  the 
utter  without  reserve  or  condition,  expressed  or  implied;  that  it 
was  not  proposed  or  suggested  to  her  that  Wm.  Hardinge  should 
make  any  settlement  upon  her  until  some  months  after  her 
acceptance  of  his  otter,  and  that  when  he  did  propose  to  settle 
the  shares  on  her  for  her  exclusive  benefit  she  regarded  such 
settlement  as  a  free  and  voluntary  gift,  and  prompted  only  by 
his  attection  for  her,  which  affection  was  the  sole  consideration 
for  the  settlement.  She  further  stated  that  she  did  not  consider 
herself,  nor  to  the  best  of  her  *belief  did  William  Har-  [277 
dinge  consider  her,  bound,  in  any  sense  by  the  fact  of  such  set- 
tlement to  marry,  or  go  through  the  ceremony  of  marriage,  or 
cohabit  with  him. 

In  support  of  the  plain tiff''s  case,  a  memorandum  was  put  in 
evidence  which  was  stated  by  Mrs.  Jenkins  to  have  been  written 
by  William  Hardinge  in  her  presence  a  few  weeks  before  the 
ceremony  of  marriage.  It  was  in  the  following  terms  :  "  Deed 
t>f  gift  to  I.  B.  CO.  ca.  Mrs.  H.  to  be  drawn  up  so  that  everything 
in  my  possession  may  become  hers  (except  my  military  pay)  and 
should  I  die  before  her  my  wish  is  that  if  she  marries  again,  the 
property,  whatever  at  the  time  it  may  be,  be  so  fixed  upon  her 
that  her  next  husband  cannot  deprive  her  of  it  in  any  way  and 
should  she  have  issue  that  the  property  be  so  paid  according  to 
law  that  any  children  of  mine  from  LB.  will  in  every  way  be 
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protected  from  any  husband  she.  may  marry  again,  if  I  should 
die  before  her  and  should  any  property  from  my  sister  accord- 
ing to  her  will  should  out  I  live  (sic)  her  and  her  husband  my 
particular  wish  is  that  I.  B.  c.  c.  Mrs.  H.  may  receive  it."  The 
contractions  "  I.  B.  co.  ca.  Mrs.  H.'*  and  "  I.  B.  c.  c.  Mi^s.  H." 
Avere  explained  to  mean  Isabella  Buckton,  commonly  called  Mi^. 
llardinge. 

Mr.  jR-y,  Q.C.,  and  Mr.  W.  £arbei\  for  the  plaintiff:  Previ- 
ously  to  the  16th  of  September,  1861,  William  Hardinge,  the 
settlor,  transferred  the  shares  in  question  into  the  names  of 
strangers.  A  resulting  trust  in  his  own  favor  was  thus  created, 
and  is  still  subsisting  unless  a  valid  trust  has  since  been  declared 
by  the  settlor.  The  indenture  of  the  16th  of  September  cannot 
be  regarded  as  a  valid  declaration  of  trust ;  for  it  is  plain  from 
the  document  coming  from  Mrs.  Jenkins'  possession,  that  the 
indenture  was  made  in  contemplation  of  a  cohabitation  under 
color  of  a  ceremony  of  marriage  known  both  by  her  and  the 
settlor  to  be  invalid.  Marriage  between  a  widower  and  his 
deceased  wife's  sister  is  prohibited  by  act  of  parliament,  and  is 
contrary  to  public  policy ;  and  where  considerations  of  public 
policy  come  in,  the  maxim,  "  In  pari  delicto  melior  est  conditio  pos- 
sideniiSy"  does  not  apply.  Story's  Equity  Jurisprudence  (^) ; 
278]  iii'  John  V.  St.  *John  {^ ;  Law  v.  Law  {^) ;  Hatch  v.IIatch(*). 
It  is  the  duty  of  the  court  to  uphold  the  law,  and  to  discourage 
by  every  means  in  its  power  every  attempt  to  break  it.  The  court, 
therefore,  will  interfere  actively  to  set  aside  a  settlement  made 
in  contemplation  of  such  an  illegal  marriage  :  Chapman  v.  Brad- 
ley  (*) ;  Coulson  v.  Allison  (^.  In  the  last  cited  case  Lord  Camp- 
bell, in  giving  judgment  (^),  expresses  hiij 'self  thus:  "  Supposing 
Nicholson  and  Ann  Welbank  '^  (the  wi«]ower  and  his  deceased 
wife's  sister)  "  to  have  been  aware  of  tli  ^.  true  state  of  the  law, 
and  to  have  nevertheless  agreed  to  coha^)it  together,  she  being 
his  mistress  and  not  his  wife,  it  seems  to  rue  that  the  deed  would 
then  have  been  impeachable  on  the  ground  of  immorality,  for 
nothing  can  well  be  cdnceived  more  imm  )ral  than  for  a  woman 
to  niake  over  the  whole  of  her  property  to  a  man  in  contempla- 
tion of  continuing  an  illicit  intercourse  with  him  for  the  re- 
mainder of  their  joint  lives." 

In  Wooiion  v.  Wooiionj  before  Vice  Chancellor  Stuart  on  the 
9th  of  June,  1869,  his  honor  set  aside  a  similar  deed  at  the  in- 
stance of  the  widower,  the  settlor.  It  has  been  ascertained  that 
the  decree  in  that  case,  although  not  .consented  to,  was  not 
strongly  contested :  still  the  case  is  valuable  as  showing  the 

OSect.  298.  .  0  9VeB..292. 

O  11  Ves.,  526.  (*)  33  Beav.,  61. 

O  8  P.  Wms.,  891.  (•)  2  Qiff.,  279 ;  2  D.  F.  &  J..  521. 

C)  2  D.  F.  &  J.,  525. 
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opinion  of  the  learned  judo^e  that  the  court  has  jurisdictioli  to 
make  such  a  decree.  Even  it  the  court  would  not  interfere  to  set 
aside  the  deed  at  the  instance  of  the  settlor,  it  might  do  so  at 
the  instance  of  his  legal  personal  representative :  Matthew  v. 
Ilanbwry  (*). 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Charles  Walker^  for  the  defend- 
ants :  The  shares  have  legally  beeu  transferred  to  the  trustees 
of  this  settlement.  The  settlement  is  on  the  face  of  it  valid, 
and  places  the  equitable  interest  at  the  absolute  disposal  of  Mrs. 
Jenkins,  who  must  therefore  be  treated  as  the  owner  of  the 
shared.  If,  on  the  16th  of  September,  William  Hardinge  had 
made  to  her  a  present  of  money,  or  transferred  the  shares  to  her 
absolutely,  ho  *could  not  have  recovered  the  money  or  set  [279 
aside  the  transfer  even  if  she  had  afterwards  refused  to  cohabit 
with  him.  This  is  Clearly  so  at  law  :  Hoioson  v.  Hancock  (*)  The 
interposition  of  a  trustee  can  make  no  difference;  in  equity  the 
transaction  must  be  looked  upon  as  complete;  Mrs.  Jenkins  is 
as  much  mistress  of  the  property  as  if  it  were  money  in  her 
pocket,  and  she  cannot  be  deprived  of  it :  Story's  Equity  Juris- 
prudence (').  In  Rldtr  v.  Kiddei"  (*),  Rider  transferred  stock  into 
the  joint  names  of  himself  and  Ann  Kidder,  his  mistress ;  and 
a  decree  was  made  after  his  death  that  Ann  Kidder  should  trans- 
fer the  stock  into  the  name  of  Rider's  personal  representative; 
but  that  decision  rested  on  the  ground  that  there  was,  by  im- 
]ilication  of  law,  a  resulting  trust  in  favor  of  Rider,  and  no  evi- 
dence was  adduced  to  rebut  the  implication.  It  is  impossible 
to  read  Lord  Eldon*s  judgment  in  that  case  without  coming  to 
the  conclusion  that  if  there  had  been  there  a  declaration  of  trust 
such  as  there  is  here  the  decision  would  have  been  the  other  way. 

Wootton  V.  Wooiton  cannot  be  treated  as  an  authority,  and  none 
of  the  other  cases  cited  apply.  In  Chapman  v.  Bradley  (*)  the 
trust  declared  was  for  the  settlor  until  marriage.  No  valid  mar- 
riage took  place ;  and  therefore  the  beneficial  interest  never  left 
the  settlor.  Coulson  v.  Allison  (^)  was  decided  on  the  ground 
that  the  lady  who  made  the  settlement  was  led  to  suppose  that 
her  marriage  would  be  valid.  Although  it  is  said  in  the  judg- 
ment in  Matthew  v.  Hanbary  (*)  that  the  legal  personal  repre- 
sentative of  a  settlor  may  set  aside  a  settlement  where  the  settlor 
could  not,  the  decision  was  founded  on  a  diflferent  ground;  and 
the  proposition  is  entirely  contrary  to  principle.  Finally,  the 
plaintift'is  debarred  by  lapse  of  time  from  the  relief  he  seeks. 

Mr.  Fry  in  reply,  cited  Gray  v.  Matthias  i^) ;  Muckleston  v. 
Brown  (^) ;  Birch  v.  Blagrave  ('). 

(')  2  Vern.,  187.  (*)  10  Ves. ,  360.  (•)  5  Ves..  286. 

{')  8  T.  K..  575.  (*)  33  Beav..  61.  (•)  6  Ibid.,  52. 

{*)  Sect  3d9.  (•)  3  Giff.  279 ;  2  D.  F.  &  J.,  521.  (•)  Amb.,  264. 
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2801  *July  7.  Lord  Selborite,  L.C.  :  Mr.  William  Hardingc, 
ji  wiclower  of  mature  age,  having  agreed  with  Isabella  Buckton, 
the  sister  of  his  deceased  wife,  to  cohabit  with  her  under  color 
<^f  a  fictitious  marriage  (both  parties  must  be  taken  to  have 
known  that  a  real  marriage  was  impossible,  and  there  is  no  sug- 
jrestion  of  fraud,  deceit,  or  mistake,  on  either  side),  transferred 
nn  the  16th  of  September,  1861,  into  the  names  of  trustees 
named  Bucktbn  and  Downes,  certain  shares  belonging  to  liini 
in  the  Alliance  Marine  Assurance  Companj^  and  the  London 
Chartered  Bank  of  Australia,  upon  trusts  declared  by  a  contem- 
]>oraneous  deed,  to  which  the  settlor,  the  trustees,  and  the  la<ly, 
•were  parties.  These  trusts  were  in  effect  for  the  immediate, 
absolute,  and  unconditional  benefit  of  the  lady,  without  any 
]»ower  of  revocation;  the  income  being  securecf  to  her  for  her 
Kcparate  use,  in  the  event  of  any  future  coverture ;  and  no  pro- 
vision being  made,  in  that  or  any  other  event,  foV  children.  The 
lady  is  described  in  this  deed  as  a  spinster;  it  is  voluntary  on 
the  face  of  it;  the  expressed  motive  being,  that  Mr.  llardinge, 
"  being  desirous  of  making  a  settlement  and  provision  for  her," 
had  proposed  and  agreed  to  assign  and  transfer  the  shares  upon 
these  trusts.  The  lady  was  previously  informed  by  Mr.  llardinge 
of  his  intention  to  make  this  settlement;  but  she  states  in  effect 
(and  there  is  no  evidence  of  the  fact  beyond  her  statements) 
that  he  did  some  months  after  the  cohabitation  had  been  agreed 
upon  ;  that  there  was  no  bargain  or  contract  between  them  for 
any  settlement ;  that  she  regarded  it  as  a  free  and  voluntary-  gift ; 
and  that  it  was  not  offered  by  him,  nor  accepted  or  understood 
by  her,  as  binding  her  to  the  fulfillment  of  the  promise  of  co- 
habitation previously  made.  She  also  produces  a  paper,  written 
by  Mr.  Hardinge  in  her  presence  and  communicated  by  him  to 
lier,  after  their  agreement  to  live  together  and  some  time  before 
the  date  of  the  deed.  This  document  purports  to  contain  in- 
structions to  Mr.  Hardlnge's  solicitor  to  prepare  a  "  deed  of 
gift  '*  to  the  lady  of  all  his  property,  with  provisions  for  anj* 
cliildren  who  might  be  born  of  his  connection  with  her  in  the 
event  of  her  marrying  after  his  death.  In  this  paper  she  is  de- 
scribed as  "  I.  B.  CO.  ca.  Mrs.  H.,"  meaning,  evidently, "  Isabella 
Buckton,  commonly  called  Mrs.  Hardinge."  These  instruc- 
281]  tions,  however,  were  not  acted  upon,  unless  *it  ought  to 
be  presumed  that  they,  iu  some  unexplained  manner  resulted 
in  the  execution  of  the  deed  of  the  16th  of  September,  1861,  of 
which  the  subject  matter  was  much  more  limited  and  the  pro- 
visions materially  different. 

Two  days  after  the  date  of  the  deed  Mr.  llardinge  and  bis 
sister-in-law  went  through  the  form  of  a  marriage  ceremony ; 
and  they  lived  together  till  his  death,  which  happened  foar 
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months  afterwards.  The  lady  has  ever  since  enjoyed  the  fnll 
benefit  of  these  trusts;  and  in  April,  1870,  she  married  a  Mr. 
Jenkins  without  any  settlement,  doubtless  relying  on  the  provi- 
sion so  made  for  her.  The  present  plaintiff  became  the  legal 
personal  representative  of  Mr.  Ilardinge  in  1866 ;  and  in  January, 
1872,  he  filed  this  bill  in  that  character  (not  on  behalf  of  cre- 
ditors, for  no  creditors  of  Mr.  Hardinge  are  alleged  to  exist), 
seeking  to  set  aside  the  deed,  as  founded  on  an  illegal  consider- 
ation, and  therefore  void,  and  asking  for  a  re-transfor,  "if 
necessary,"  of  the  shares  from  the  surviving  trustee,  Mr.  Downes. 
The  question  which  I  have  to  decide  is  whether  he  is  entitled 
to  this  relief.  In  the  first  place,  it  has  been  argued  that,  even 
if  Mr.  Hardinge  himself  could  not  have  maintained  such  a  suit, 
his  legal  personal  representative  is  entitled,  under  these  circum- 
stances, to  do  so ;  dnd  for  this  position  Matthew  v.  Ilanbun/  (*), 
decided  in  the  time  of  the  Lords  Commissioners  Trevor,  Raw- 
linson,  and  Hutchins,  is  cited.  But  what  is  reported  to  have 
Seen  said  on  this  point  in  3Iatthew  v.  Hanbury  (if  it  is  correctly 
reported,  which  may  reasonably  be  doubted)  is,  after  ail,  a  mere 
dictum^  not  necessary  to  the  decision.  N"o  support  is  given  to 
such  a  doctrine  by  any  later  authority,  and  I  hold  it  to  be 
erroneous  and  contrary  to  law.  Would,  then,  Mr.  Ilardinge 
himself  have  been  entitled  to  set  aside  this  deed,  if  he  had  come 
into  court  for  that  purpose,  upon  evidence  similar  to  that  now 
produced,  and  after  an  equal  lapse  of  time  ?  It  was  said  that  he 
might  do  so,  because  it  is  contended  to  be  the  duty  of  this  court 
to  discourage,  on  the  ground  of  public  policy-,  by  all  possible 
means,  fictitious  marriages  between  persons  within  the  prohibited 
degrees  of  consanguinity  or  affinity.  But  I  am  not  aware  of 
any  law  which  has  imposed  that  particular  duty  *ou  this  [282 
court.  So  far  as  the  power  of  moral  censorship  is  committed 
to  any  of  the  courts  of  this  country,  it  belongs,  not  to  this  but 
to  a  aifferent  jurisdiction.  The  policy  of  the  law  (and,  there- 
fore, of  this  and  every  other  court  in  the  realm.)  is,  no  doubt, 
opposed  to  all  immorality  and  to  all  unlawful  cohabitation ;  but 
the  equitable  doctrines  applicable  to  such  cases  do  not  depend 
upon,  and  do  not  vary  with,  the  species  or  degree  of  immorality 
in  each  particular  case.  The  law  matrinionial  contents  itself 
with  making  marriage  "between  persons  standing  in  certain  re- 
lations to  each  other  absolutely  impossible,  without  attaching 
special  penalties  to  the  abuse  by  those  persons  of  religious  or 
other  forms  or  ceremonies.  Most  of  the  older  authorities  on 
the  subject  of  contracts  founded  on  immoral  consideration  are 
collected  in  the  note  to  Benyon  v.  Nettle/old  (').  Their  results 
may  be  thus  stated  :  1.  Bonds  or  covenants  founded  on  past  co- 

(»)  3  Vern.,  187.  O  3  Mac.  &  G.,  100. 

6  Eno.  Rep.]  96 
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habitation,  whether  adulterous,  incestuous,  or  simply  immoral, 
are  valid  in  law,  and  not  liable  (unless  there  are  other  elements 
in  the  case)  to  be  set  aside  iii  equity.  2.  feuch  bonds  or  cove- 
nants, if  given  in  consideration  of  future  cohabitation,  are  void 
in  law,  and  therefore,  of  course  also  void  in  equity.  8.  Relief 
cannot  be  given  against  any  such  bonds  or  covenants  in  equity 
if  the  illegal  consideration  appears  oh  the  face  of  the  instrument. 
4.  If  an  illegal  consideration  does  not  appear  on  the  face  pf  the 
instrument,  the  objection  *of  2>«?'/i?cp5  criminis  will  not  prevail 
against  a  bill  of  discovery  in  equity  in  aid  of  the  defense  to  an 
action  at  law.  5.  Under  some  (but  not  under  all)  circumstances, 
when  the  consideration  is  unlawful,  and  does  not  appear  on  the 
face  of  the  instrument,  relief  may  be  given  to  a  particeps  criminis 
in  equity. 

In  the  cases  of  this  class  there  has  been  no  actual  transfer  of 
property  from  the  obligor  or  cov;enantor  to  the  obligee.  The 
contract  has  always  remained  in  fieri :  the  bond  or  covenant  con- 
ferred a  mere  right  of  action,  and  conferred  that  right  only  if 
there  was  a^ood  and  lawful  consideration,  which,  in  the  absence 
of  evidence  to  the  contrary,  the  law  would  presume  from  an  in- 
strument under  seal.  If  the  consideration  is  unlawful  there  is 
no  legal  obligation  ;  and  if  the  proof  of  such  illegal  considera- 
283]  tion  depends  *on  extrinsic  evidence,  and  does  not  appear 
on  the  face  of  the  instrument,  a  Court  of  Equity  may,  for  iliat 
reason,  give  relief,  upon  the  principle  explained  b}'  Li  rl 
Cottenham  in  Simpson  v.  Lord  Hoioden  (*). 

In  the  present  case  relief  is  sought  by  the  representatives, 
not  merely  of  a  particeps  criminis^  but  of  a  voluntary  and 
sole  donor,  on  the  naked  ground  of  the  illegality  of  bis  own 
intention  and  purpose ;  and  that,  not  against  a  bond  or  cove- 
nant or  other .  obligation  resting  in  fierij  but  against  a  com- 
pleted transfer  of  specific  chattels,  by  which  the  legal  estates 
in  those  chattels  was  absolutely  vested  in  trustees,  ten  years 
before  the  bill  was  filed,  for  the  sole  benefit  of  the  defendant. 
I  know  no  doctrine  of  public  policy  which  requires,  or  autho- 
rizes, a  Court  of  Equity  to  give  assistance  to  such  a  plaintiff 
under  such  circumstances.  When  the  immediate  and  direct 
effect  of  an  estoppel  in  equity  against  relief  to  a  particular 
plaintiff  might  be  to  effectuate  an  unlaA^ful  object,  or  to  defeat 
a  legal  prohibition,  or  to  protect  a  fraud,  such  an  estoppel  may 
well  be  regarded  as  against  public  policy.  But  the  voluntary 
gift  of  part  of  his  own  property  by  one  particeps  crinwtis  Xo 
another,  is  in  itself  neither  fraudulent  nor  prohibited  by  law; 
and  the  present  is  not  the  case  of  a  man  repenting  of  an  im- 
moral purpose  before  it  is  too  late,  and  seeking  to  recall,  while 

(•)  3  My.  &  Cr.,  97. 
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tbe  object  is  yet  unaccomplished,  a  gift  intended  as  a  bribe  to 
iniquity.  If  public  policy  is  opposed  (as  it  is)  to  vice  and  im- 
morality,' it  is  no  less  true,  as  was  said  by  Lord  Truro  lu 
Benyon  v.  Neitlefold  (*),  that  the  law,  in  sanctioning  the  defense 
of  "  pariiceps  eriminis^^^  does  so  "  on  the  groutlds  of  public  policy, 
namely,  that  those  who  violate  the  law  must  not  apply  to  the 
law  for  protection."  It  is  a  maxim  of  law  not  opposed  to 
any  equity,  that  "  in  pari  delicto  melior  est  conditio  possidentis  ;* 
and  it  is  a  principle  of  equity,  that  long  delay  in  seeking  to 
rescind  a  transaction  originally  voidable,  on  the  faith  of  which 
other  persons  have  irrevocably  made  their  arrangements  in  life 
may  operate  as  a  bar  to  relief. 

A  dictum  of  Lord  Chancellor  Campbell  in  Goulson  v.  Allison  (*) 
and  a  decree  of  Vice  Chancellor  Stuart  Wootton  v.  Wootton 
were  cited  at  the  bar  as  authorities  for  the  proposition  that  i 
compleeted  *transfer  of  property,  like  that  now  in  ques-  [284 
tion,  ought  to  be  set  aside  on  grounds  such  as  those  relied  upou 
by  the  plaintiff  in  this  case.  Sut  Lord  Campbell's  words  had 
^reference  to  a  supposed  state  of  things  very  different  from  that 
*with  which  I  have  to  deal ;  and  the  same  observation  applies 
to  Wootton  V.  Woottony  which  was  the  case  of  a  mutual  settle 
ment,  made  on  the  occasion  of  one  of  these  fictitious  mar 
ria^es,  from  which  both  parties  desired,  or  were  at  least 
willing,  to  be  relieved.  It  may  be  that  the  door  of  this 
court  is  not  closed  against  persons  repenting  of  such  an  un- 
lawful connection,  and  desirous  of  extricating  themselves  from 
fetters  which,  if  relief  were  refused,  might  practically  bind 
them  to  it.  But  in  a  case  presenting  no  such  circumstances, 
I  think  it  consistent  with  all  sound  principle,  <ind  with  all 
authority,  •to  recognize  the  importance  of  the  distinction  be- 
tween a  completed  voluntary  gift,  valid  and  irrevocable  in  law 
(as  I  hold  the  transfer  of  these  shares  to  the  defendant's  trus- 
tees to  be),  and  a  bond  or  covenant  for  an  illegal  consideration, 
which  has  no  effect  whatever  in  law.  In  Whaley  v.  Norton  (*) 
the  master  of  the  rolls  said  "  that  there  would  be  a  difference  iu^ 
these  cases  between  a  contract  executed  and  executory,  and* 
that  this  court  would  extend  relief  as  to  thingg  executory,  which 
if  done,  it  may  be  might  stand."  In  Matthew  v.  Hanbary  (*), 
a  case  already  referred  to,  the  same  principle  was,  by  implica- 
tion, recognized,  the  court  saying  that  "whereas  the  trustees 
had  declared  a  special  trust  for  a  particular  purpose,  as  to  one  of 
the  debts,  that  will  not  avail,  there  being  no  proof  that  the 
testator  was  privy  thereunto,  or  directed  such  trust."  And 
in  Rider  v.  Kidder  (*)  Lord  Eldon  asked  whether  there  had 

(0  3  Mac.  &  G.  103.  0  3  D.  F.  &  J. ,  525. 

0 1  Vera.,  483.  O  2  Vera.,  187, 188.  0 10  Vea.,  36C 
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been  any  case  upon  the  distinction  between  a  reeompenso  for 
past,  and  a  provision  for  future  cohabitation,  "  where  the  court, 
finding  the  woman  in  actuat  possession  of  the  property,  has 
upon  that  ground  taken  it  out  of  her  hand  ?  The  distinction," 
he  addedy  ''upon- the  doctrine  of  prcemium  pudicitice  has  pre- 
vailed in  the  case  of  restraining  her  from  enforcing  a  security. 
But  I  doubt  whelher  there  is  any  instance  of  taking  the  pro- 
perty out  of  her  hands,  except  as  to  creditors."  And  Lord 
Eldon's  final  decision  in  that  case  proceeded  upon  grounds 
285]  irreconcilable,  *in  my  opinion,  with  the  supposition  that 
he  would  have  granted  any  relief  if  the  stock  there  in  ques- 
tion had  been  proved  by  evidence  to  have  been  transferred  into 
the  joint  names  of  the  transferor  and  his  mistress,  with  the  inten- 
tion of  making  the  man  a  mere  trustee  for  the  woman,  and 
vesting  in  her  the  immediate  and  absolute  beneficial  interest. 
My  judgment  upon  the  whole  of  this  case  is  adverse  to  the 
plaintiff.  There  is  no  legal  ground  on  which  the  efficacy  of  the 
transfer  of  the  shares  in  question  can  be  disputed  ;  ana,  so  far 
as  equitable  considerations  enter  into  the  case,  they  appear  to 
me  to  be  in  favor  of  the  defendant.  The  bill  must  be  dismissed- 
with  costs.  • 

Solicitors:  Mr.   J.  K.  Wright;  Mesara.  Wilkinson ^  Son. 
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298]  *Peathebstonb  V.  COOKB. 

[1872    F.    14.] 

Trade  Auxiliary  Company  v.  Vickers.' 

[1871    T.    160.] 

PMio  Company  —  Managing  Body  -^  Baceiwr  —  Juriadiotlon  —  LimUa  of  tk$ 
Interfsrence  of  the  Court. 

The  ezistenoe  of  disputes  between  different  members  of  the  ^vemin^  body  of 

'  a  company  which  prevent  its  affairs  being  carried  on  properly,  is  a  ground  for  the 

intervention  of  the  court  by  injunction  and  receiver  to  protect  the  property  of  the 

company,  but  the  interference  of  the  court  will  be  continued  only  until  a  governing 

body  is  duly  appointed. 

PEAXnEERSTONE  V.  CoOKE. 

This  suit  arose  out  of  certain  disputes  as  to  the  management 
of  a  company  of  limited  liability  formed  for  the  purpose  of . 
working  a  slate  quarry  at  Wiveliscombe  in  Somersetshire.  The 
company  was  formed  by  the  registration  of  a  memorandum  of 
association  in  the  year  1869,  under  the  Joint  Stock  Companies 
Acts  of  1856  and  1857.     There  were  no  articles  of  association. 
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♦The  capital  at  first  consisted  of  4000  shares  of  ^1  each ;  [299 
but  it  was  afterwards  increased  in  1866  by  the  issue  of  2685 
additional  shares  of  £1  each,  on  which  only  8^.  per  share  were 
paid.  Between  the  years  1864  ami  1869  there  were  only  two  direc- 
tors, Robert  Cooke  and  Henry  Bellew,  both  of  whom  were  ori- 
idnally  defendants  to  the  bill.  Of  these  Cooke  acted  as  chairman. 
The  company  during  this  period  was  not  very  prosperous,  and 
some  dissatisfaction  was  expressed  at  the  manai^ement,  and  on 
the  21st  of  August,  1869,  Bellew  retired,  and  William  Feather- 
stone  and  George  Henry  Bond,  two  of  the  plaintiffs,  were 
associated  as  directors  with  Cooke,  who  continued  to  act  as  chair- 
man. So  matters  went  on  till  the  month  of  October,  1871,  and 
in  the  view  of  the  plaintiffs  the  position- of  the  company  was 
much  improved  during  that  period.  About  that  time,  however, 
disputes  took  place  between  the  three  directors  as  to  the  mode 
of  carrying  on  the  business  of  the  company,  in  which  Cooke 
took  one  view  in  opposition  to  Featherstone  and  Bond. 

One  of  the  meetings  of  the  board  of  directors  took  place  on 
the  9th  of  October,  1871,  at  which  all  three  were  present,  but 
they  were  unable  to  agree  on  any  definite  course.  On  the  13th 
of  October  Cooke  sent  notices  to  his  two  co-directors  of  another 
meeting  to  be  held  on  the  16th  of  October.  They  did  not  attend, 
being,  as  they  stated  in.  their  evidence,  prevented  by  other  en- 
gagements from  doing  so ;  and  they  requested  that  another  day 
might  be  fixed.  This  was  the  only  meeting  of  the  board  which 
they  had  failed  to  attend. 

Cooke,  however,  on  the  20th  of  October,  issued  another  notice, 
signed  by  himself  and*  two  other  shareholders,  calling  upon  the 
directors  to  convene  an  extraordinary  meeting  of  the  company,  to 
be  held  on  the  27th  of  October,  to  pass  the  following  resolutions : 
"  1.  That  inasmuch  as  the  directors  of  the  said  company  dt)  not 
attend  the  meetings  called  by  the  chairman,  the  salary  allowed 
to  the  directors  be  at  once  discontinued,  and  no  longer  payable 
either  to  the  chairman  or  other  directors  of  the  company. 
2.  That  Mr.  Henry  Bellew,  and  Mr,  John  Gidley  be  appointed 
directors  of  the  company  in  the  room  of  Mr.  William  Feather- 
stone  and  Mr.  George  Henry  Bond." 

The  jjlaintiffs  Featherstone  and  Bond  found  that  this  notice 
was  ♦informal  in  various  particulars,  and  wrote  to  the  par-  [300 
ties  who  had  signed  it  informing  them  of  the  fact,  whereupon 
they  issued  another  notice  with  the  same  object,  but  corrected 
in  that  particular  as  to  which  the  errors  had  been  pointed  out. 
The  disputes. between  the  parties  continued,  and  rival  meetings 
of  the  board  of  directors  and  of  the  company  were  held,  at 
which  each  party  endeavored  to  exclude  the  other  from  the 
governmejit  of  the  company,  one  of  the  results  being  that  the 
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works  of  the  company  were  stopped,  and  water  began  to  accu- 
mulate in  the  quarry.  This  state  of  things  continued  till  the 
23d  of  January,  1872,  when  the  plaintiffs  liled  the  present  bill, 
by  which  they  sought  an  injunction  to  restrain  the  defendants, 
who  were  Cooke  and  the  parties  supporting  him,  and  the  com- 
pany, from  preventing  Featherstone  and  Bond  from  acting  in 
the  management  of  jthe  company  till  after  a  meeting  of  the 
shareholders  could  be  held.  The  day  for  holding  the  annual 
meeting,  at  which  the  directors  would  have  to  retire,  was  in 
February. 

An  injunction  was  granted  ex  parte  on  the  same  23d  of 
January,  1872,  and  on  the  5th  of  February,  1872,  the  defendants 
gave  notice  of  motion  for  the  15th  of  February  to  dissolve  the 
injunction  so  granted.  The  motion,  however,  was  not  heard  on 
that  day,  and  on  the  28th  of  February  following  a  general  meet- 
ing of  the  company  was  held,  the  result  of  which  was  that  the 
party  of  the  defendants  acquired  the  entire  management,  and 
the  party  supporting  the  plaintiffs  were  no  longer  represented 
on  the  board. 

On  the  7th  of  March,  1872,  the  motion  came  on  and  the  in- 
junction was  dissolved,  on  the  ground  that  a  proper  governing 
body  had  been  formed  and  the  interference  of  the  court  was  nc 
longer  required.  The  plaintiffs  now  moved  that  on  paymen*: 
by  the  defendants,  other  than  the  company,  of  the  costs  of  the 
suit,  all  further  proceedings  in  the  suit  might  be  stayed. 

Air.  Cooke  had  died  shortly  before  the  present  motion  was 
heard. 

Mr.  GldssCy  Q.C.,  and  Mr.  HigginSj  Q.G.,  for  the  plaintiffs. 

Mr.  Pearson  Q.C.,  and  Mr.  G.  HastingSy  for  the  defendants. 
301]  *SiR  K  Malins,  V.C,  after  stating  the  facts,  contin- 
ued 1  This  bill  was  filed  on  the  23d  of  Januarj^  1872,  and  in 
February  the  regular  meeting  would  have  been  held.  It  has 
been  asked  with  considerable  force  why  a  bill  should  be  filed  on 
the  23d  of  Junuary,  when  in  twelve  days  afterwards  the  annual 
meeting  ought  to  have  been  held,  which  would  have  removed 
these  directors,  if  the  meeting  were' dissatisfied,  and  appointed 
others.  That  is  a  very  strong  circumstance,  in  one.  sense,  in* 
Mr.  Cooke's  favor.  .But,  on  the  other  hand,  it  is  a  very  strong 
circumstance  against  him  that' he  thought  proper  to  originate 
this  litigation,  because  the  notice  given  by  Mr.  Cooke  iii  the 
month  of  October,  which  was  an  insult  to  these  gentlemen,  was 
the  declaration  of  war.  He  also  might  have  waited  till  the 
month  of  February.  The  mine  was  making  no  profit,  and  if 
it  has  made  any  profit  since  lam  satisfied  that  it  has  been  by  the 
efforts  of  the  plaintiffs.  Then  [  have  to  see  what  was  the  jus- 
tification for  filing  this  bill.    I  consider  that  there  was  much 
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more  justification  for  it  on  the  principles  of  this  court  as  to  in- 
terference with  the  internal  management  of  companies  than  for 
issuing  the  notices.  With  regard  to  private  partnerships,  noth- 
ing is  of  more  frequent  occurrence  than  the  quarrels  of  partners. 
If  panics  quarrel,  oust  each  other  from  the  management,  or  so 
conduct  themselves  that  the  partnership  cannot  go  on  with  ad- 
vantage, it  is  every  day's  practice  for  the  court  to  iivterfere  by 
injunction,  and  appoint  a  receiver  if  necessary.  With  regard 
to  public  companies,  I  apprehend  the  same  principle  is  applica- 
ble. If  a  state  of  things  exists  in  which  the  governing  body  are 
so  divided  that  they  cannot  act  together,  and  there  is  the  same 
kind  of  feeling  between  the  members  as  there  is  frequently  in 
^the  case  of  private  partnerships,  it  is  clearly  within  the  rule  of 
this  court  to  interfere,  and  it  will  do  so.  I  have  referred  al- 
ready to  the  case  of  the  Trade  Auxiliary  Company,  where  there 
being  quarrels  between  the  directors,  in  which  one  set  being  in 
possession  of  the  office  shut  the  doors  against  the  others,  and 
those  who  were  excluded  employed  Irish  laborers  to  ram  the 
door  down,  and  when  they  got  in  tried  to  exclude  the  others. 
I  interfered,  I  believe,  with  great  advantage,  by  appointing  a 
receiver  and  manager,  excluding  them  all  from  any  voice  in  the 
matter,  until  a  meeting  had  been  held  and  appointed  a  govern- 
ing *body,  and  when  that  was  done  I  discharged  the  re-  [302 
cciver,  and  left  the  management  of  the  property,  as  it  is  at  this 
moment  I  believe,  in  the  hands  of  directors  selected  by  the  body 
of  shareholders. 

In  the  present  case,  from  the  month  of  October  down  to  the 
month  of  February,  that  state  of  things  existed  in  which  it  was 
absolutelj'  impossible  that  the  affiiirs  of  this  company  could  be 
conducted  with  advantage.  One  director  was  pulling  one  way 
and  two  directors  the  other  way.  It  was  perfectly  within  the 
jurisdiction  of  this  court,  I  think,  to  interfere  as  I  did  by  the 
injunction  which  I  granted,  and  to  prevent  the  continuance  of 
that  state  of  things.  It  might  have  been  as  well,  considering 
the  very  near  approach  of  the  holding  of  the  annual  meeting,  if 
the  plaintiffs  had  refrained  from  applying  at  all  after  waiting, 
lis  they  did,  from  October  to  January ;  but  I  have  not  the  slight- 
est hesitation  in  coming  to  the  conclusion  that  the  improper 
conduct  of  Mr.  Cooke  in  the  month  of  October  was  the  cause 
of  this  litigatioT).  I  think  I  should  only  be  doing  justice  if  I 
made  Mr.  Cooke,  if  the  were  alive,  pay  the  costs  of  this  litiga- 
tion. But  I  cannot  make  any  order  against  him.  Then,  con- 
sidering that  the  defendants  have  sided  throughout  with  Mr. 
Cooke,  I  cannot  throw  the  costs  on  the  plaintiffs.  It  might 
have  been  better  if  they  had  w-aited  till  the  annual  meeting  was 
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held.     Still,  I  cannot  say  that  men  who  are  thus  treated  are 
without  excuse  in  coming-  for  protection  here. 

Then,  in  order  to  determine  this  question  as  to  the  costs,  I 
must  not  only  look  to  the  origin  of  the  dispute,  but  consider  how 
it  has  been  conducted.  With  regard  to  personal  charges,  I  may 
say  there  are  no  personal  charges  against  Mr.  Cooke,  except 
one,  and  I  think  it  had  belter  have  been  omitted  from  the  bill. 
However,  if  he  had  felt  offended  at  all  a  simple  affidavit  of  half 
a  page  would  have  set  that  matter  right.  [His  honor  then  com- 
mented on  the  amount  of  the  evidence  filed  which  he  considered 
was  excessive,  and  continued  :  [Therefore,  the  conclusion  I  come 
to  upon  the  whole  is,  that  the  plaintiffs  have  been  wrong  in  fil- 
ing the  bill  too  late,  because  I  think  they  might  very  well  have^ 
stayed  tlf^ir  hand  and  not  filed  a  bill  at.  On  the  other  hand,' 
303]  considering  the  way  they  were  *  treated,  and  the  mass  of 
affidavits  filed,  I  come  to  the  conclusion  that  I  shall  stay  all 
further  proceedings  in  this  cause,  and  give  no  costs  on  either 
side. 

Solicitors :  Messrs.  Kimber  ^  Ellis  ;  Messrs.  Furrer^  French^  ^ 
Tatham. 

July  1,  2, 1873. 

Trade  Auxiliary  Company  v.  Vickers. 

This  was  a  suit  instituted  in»the  name  of  the  Trade  Auxiliarj* 
Company  and  several  of  the  shareholders,  including  William 
Columban  McKenna^  one  of  the  directors,  against  Thomas 
Vickers,  another  director,  Richard  Hartley,  who  was  then  the 
sub-manager  and  also  held  one  share,  the  company,  and  Charles 
Senior,  who  was  trustee  of  some  property  for  the  company.  The 
company  was  registered  on  the  2d  of  May,  1866,  and,  by  an 
indenture  of  the  9th  of  December  1867,  took  over  the  business 
of  a  firm  of  Stubbs  &  Co.  James  Hole,  one  of  the  plaintiffs, 
was  appointed  manager,  and»  according  to  the  allegations  of  the 
bill,  he  appointed  the  defendant  Hartley  to  be  sub-manager  for 
a  period  which  expired  on  the  31st  of  October,  1870.  He  how- 
ever allowed  hira  to  continue  sub-manager  till  the  8th  of 
December,  1870,  on  which  day  his  own  term  of  office  also  ex- 
pired, when  he  gave  him  notice  that  his  term  of  office  had 
expired.  He  at  the  same  time  gave  notice  to  the  directors  that 
his  term  of  office  had  expired. 

The  directors  had  been  McKenna,  Vickers,  and  a  Mr. 
Chadwick,  who  had  sold  and  transferred  his  shares  to  McKenna. 
Vickers  had  also  agreed  to  sell  his  shares  to  McKenna,  but  ho 
insisted  that  both  he  and  Chadwick^  being  still  on  the  register, 
were  qiialified  to  act  as  directors ;  .and  as  to  himself,  he  disputed 
the  effect  of  the  alleged  agreement  for  sale.     The  plaintiff 
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William  Columban  McKenna  proceeded  to  the  offices  of  the 
company,  but  Vickera  and  Hartley,  who  were  in  possession, 
refused  to  withdraw,  and  they  ultimately  closed  the  office  doors 
a<]^ain3t  him.  Upon  this  McKenna,  or  those  who  sided  with 
i»im,  obtained  the  aid  of  some  Irish  laborers,  who  broke  open 
tlie  office  doors  with  crowbars,  and  forced  the  office  open. 

>*The  bill  alleged  that  a  requisition  had  been  signed  by  [304 
a  sufficient  number  of  the  shareholders  taking  tne  part  of  the 
plaintiffs  to  hold  an  extraordinary  meeting  of  the  company  to 
constitute  a  proper  governing  body,  but  that  Vickers  nad,  on 
account  of  some  informality,  not  called  the  meeting. 

The  bill  was  filed  on  the  15th  of  November,  lo70,  and  the 
plaintiffs  soon  afterwards  moved  for  the* appointment  of  a  re- 
ceiver till  a  proper  board  of  directors  could  be  constituted.  The 
motion  was  very  hotly  contested  both  before  the  vice  chancellor 
and  on  appeal  before  the  lords  justices,  but  ultimately  an  order 
was  made  appointing  two  receivers  until  suQh  time  e^  a  meeting 
could  be  held  to  constitute  a  proper  governing  body  for  the 
company.  Before  the  meeting  could  bo  held  questions  were 
raised  as  to  whether  the  register  of  shareholders  was  in  a  proper 
state,  and  by  an  order  of  the  lords  justices,  dated  the  28th  of 
April,  1871,  certain  alterations  were  directed  to  be  made  in  it 
preparatory  to  a  meeting  of  the  company,  and  these  alterations 
were  at  last  made  in  the  presence  of  the  vice  chancellor's  chief 
clerk.  The  register  having  been  put  into  a  proper  state,  an 
extraordiqary  meeting  of  the  company  was  summoned  and  held 
on  the  1st  of  June,  1871,  and  resolutions  were  passed  thereat 
by  which  a  board  of  directors  was  appointed,  consisting  entirely 
of  those  who  took  the  same  view  of  the  position  of  the  company 
as  the  plaintiffs.  A  proper  governing  body  having  been  thus 
constituted,  the  plaintiffs  offered  to  provide  for  the  costs  of  the 
defendants,  and  to  bring  the  suit  to  an  end.  The  defendants, 
however,  declined  the  offer,  and  the  plaintiffs  gave  notice  of  a 
motion  to  discharge  the  receiver.  The  motion,  of  which  notice 
was  originally  given  for  the  20th  of  June,  1871,  stood  over  from 
time  to  time  to  enable  the  parties  to  file  further  evidence,  but 
on  the  27th  of  July,  1871,  the  order  was  refused  by  the  vice- 
chancellor,  on  account  of  a  technical  objection  made  by  the 
defendants. 

In  consequence  of  another  application  to  the  court  one  of  the 
receivers  resigned,  and  the  other  receiver  was  continued  in  the 
management  alone.  Tne  defendants  appealed  from  this  order, 
but  the  lords  justices  dismissed  the  appeal.  They  however 
suggested  that  it  was  desirable,  on  account  of  some  possible 
irregularity  *in  the  suriimoning  of  the  previous  meeting,  [305 
to  have  a  fresh  meeting*  of  the  company  called.  Such  meeting 
6  Kng.  Rep  ]  D7 
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was  accordingly  held,  and  resulted  in  favor  of  the  party  sup- 
ported by  the  plaintiffs. 

On  the  18th  of  November,  1871,  the  vice  chancellor  made  an 
order  discharging  the  receiver,  and  this  order  was  affirmed  by 
the  lords  justices  in  the  month  of  February  following.  Nothing 
then  remained  except  the  costs  of  the  suit,  and  the  question 
whether  the  defendants  were  liable  to  an  inquiry  as  to  damages 
in  respect  of  the  extra  cost  of  managing  the  business  of  the 
company  under  the  receivers. 

Mr.  Gflasse,  Q.C.,  and  Mr.  W.  W.  Cooper^  for  the  plaintiffs. 

Mr.  Pearsoriy  Q.C.,  and  Mr.  Romer^  for  the  defendants  Vickers 
and  Hartley. 

Mr.  Cotton^  Q.C.,  and  Mr.  Bevir^  for  the  defendant  Senior. 

Sir  R.  Malins,  V.C.  :  This  case  has  occupied  a  ffreat  deal  of 
time,  but  I  am  bound  to  say  not  so  much  as  I  had  anticipated 
from  my  previous  experience  of  the  suit.  It  is  the  second  case 
I  have  had'  within  a  week  which  raises  points  as  to  which  I 
think  it  is  of  very  great  importance  to  the  public  that  there 
should  be  no  misunderstanding,  relating  to  the  mode  in  which 
the  business  of  joint  stock  companies  should  be  conducted. 
This  case,  above  all  others,  strongly  illustrates  the  danger  of 
dGpacting  from  principles  which  ought  to  be  well  settled.  Those 
principles  are,  I  apprehend,  what  I  laid  down  in  Feaiherstone  v. 
Cook'.y  that  the  court  will  not  interfere  with  the  internal  affiiirs 
of  joint  stock  companies  unless  they  are  in  a  condition  in  which 
there  is  no  properly  constituted  governing  body,  or  there  are 
such  dissensions  in  the  governing  body  that  it  is  impossible  to 
carry  on  the  business  with  advantage  to  the  parties  interested. 
In  .such  a  case  the  court  will  interfere,  but  only  for  a  limited 
time,  and  to  as  small  an  extent  as  possible. 

In  the  present  case  the  bill  was  filed  on  the  15th  of  December, 
1870,  and  on  a  motion  being  made  on  the  22d  of  December,  I 
308]  *appointed  a  receiver  for  a  limited  period.  There  was 
then  a  dispute  as  to  the  persons  constituting  the  governing 
body.  It  is  said  that  there  were  then  three  directors,  of  whom 
Chadwick  and  Vickers  were  on  the  side  of  the  defendants,  and 
only  one,  McKenna,  on  that  of  the  plaintiffs.  But  it  is  plain 
upon  the  evidence  that  Chadwick  had  sold  his  shares  and  re- 
ceived the  purchase-money,  and  had  executed  a  transfer  to 
McKenna.  But  Vickers  insisted  that  Chadwick  was  a  director 
with  him,  and  then  with  his  aid  sought  to  overpower  McKenna. 

Now  I  am  clearly  of  opinion  that  Chadwick,  having  sold  his 
shares,  and  received  the  purchase-money,  and  executed  a  trans- 
fer, had  no  business  whatever  to  continue  to  act  as  a  director 
of  the  compan}-.  Though  he  might  be  on  the  register  it  is  per- 
fectly clear  that,  by  the  rules  of  this  as  of  every  other  company, 
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be  was  not  a  person  eontinuing  to  hold  shares  for  his  own 
benefit.  This  led  to  violent  proceedings  on  the  part  of  McXenna 
and  bis  party,  who  on  the  15th  of  December  forced  open  the 
doors  of  the  office  of  the  company  when  Vickers  and  Hartley 
were  in  possession.  The  parties  were,  in  consequence,  taken 
before  the  lord  mayor  on  the  16th  of  December,  but  the  matter 
was  settled  on  the  assurance  being  given  that  the  violence 
would  not  be  repeated.  A  motion  was  then  made  before  me 
on  the  22d  of  December,  and  I  was  then  satisfied  that  a  state 
of  violence  and  disorganization  existed  in  the  company  which 
made  it  absolutely  necessary  to  interfere.  Accordingly  I  made 
an  order  referring  it  to  Chambers,  to  appoint  a  receiver,  not 
generally  but  for  a  limited  period,  that  was,  till  the  register 
should  be  set  right.  The  state  of  the  register  was  disputed  not 
only  as  regarded  the  shares  of  Chadwicfc ;  for  it  was  also  con- 
tended that  Vickers  had  agreed  to  sell  his  shares  for  ^£700, 
thouffh  he  had  not  received  the  purchase-money. 

I  then  selected  a  nominee  of  each  side  —  Mr.  Ramsey  and 
Mr.  Price  —  and  appointed  them  for  two  months  only,  that  is 
to  say,  to  the  1st  of  March.  I  fixed  that  date  because  I  thought 
it  would  give  time  to  correct  the  register  and  to  have  a  meet- 
ing held  to  appoint  directors.  Various  proceedings  took  place 
before  me  in  Chambers.  I  found  that  a  longer  time  than  1  had 
expected  was.  required,  and  I  renewed  the  appointment  for  a 
month  or  two  months  longer.  During  that  time  the  register 
was  set  right,  *and  a  meeting  of  the  shareholders  as  then  [307 
ascertained  was  held  on  the  1st  of  June,  1871.  The  result  of 
the  meeting  was  that  Mr.  Chadwick  and  Mr.  Vickers  were  re- 
moved from  the  directorship,  and  Mr.  McKenna,  Mr.  Pickering, 
and  Mr.  Hole,  were,  in  my  opinion,  duly,  legally,  and  properly 
appointed  directors  of  .!iis  company. 

Then  the  very  object  for  which  1  had  interfere^  was  accom- 
plished, when  the  governing  body  was  appointed  on  the  Ist 
of  June.  I  am  of  opinion  that  there  was  reason  enough  for  the 
existence  of  the  suit  from  its  commencement  on  account  of  the 
confusion  into  which  .he  affairs  of  the  company  had  been 
brought,  but  that  the  whole  object  of  the  suit  was  accomplished 
when  the  ffoverninff  body  was  appointed.  [His  honor  then  went 
in  detail  through  all  the*b  ibsequent  proceedings  in  the  case  and 
expressed  his  opinion  that  the  offer  made  by  the  plaintiffs  on 
the  14th  of  June,  to  pay  the  costs  of  the  defendant  and  bring 
the  suit  to  an  end,  ought  to  have  been  accepted,  and  continued :] 
Therefore,  Mr.  Glasse,  at  my  suggestion,  being  satisfied  to  ask 
for  no  costs  up  to  the  Ist  of  June,  1871,  there  will  be  no  costs 
on  either  side  till  that  date,  when  the  governing  body  was  con- 
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stituted,  and  all  the  costs  after  that  date  must  be  paid  by  the 
defendants  Vickers  and  Hartley. 

The  date  from  which  the  costs  of  the  receiver  were  to  be  paid 
by  the  defendants  was  ultimately  fixed  at  the  20th  of  June, 
which  was  the  day  for  which  notice  of  motion  to  remove  them 
v^as  originally  given.  The  costs  of  the  defendant  Senior  were 
to  be  paid  by  the  plaintiflfs,  and  recovered  over  from  the  other 
defendants. 

Solicitors:  Mr.  John  Hales ;  Messrs.  Hewitt  ^  Alexander ;  Mr. 

Rushworth. 


[Law  Reports,  16  Equity,  808.] 
V.  C.  M.  July  15, 1873. 

308]  ♦Davies  V.  Fowler. 

•     [1871    D.    38.] 

Will — Appointment  hy  Married  Woman  —  Specific  Legacy — ProportiruUe  Pari 
of  a  Sum  of  Stock — Probate  Duty — 23  Vict.  c.  15. 

A  married  woman  who  liad  a  power  of  appointment  ov'er  a  fdnd  invested  in 
government  stock,  by  her  will  gave  legacies  of  specified  sums  of  the  fund : 

Held,  that  the  legacies  were  8pe(;ific,  and  carried  interest  from  her  death. 

'rhe  legacies  so  given  did  not  exhaust  the  fund,  and  there  was  a  residuary  gift 
of  the  fund  after  pa>'ment  thereout  of  the  testatrix's  debts,  funeral  and  testamentary 
expenses : 

Ileld,  that  though  the  disposition  of  the  residue  of  the  fdnd  was  also  spedfic, 
the  words  of  the  will  threw  the  payment  of  the  whole  of  the  probate  duty  upon 
the  residue. 

Samuel  Salter,  by  bis  will,  dated  the  23d  of  December, 
1847,  c^ave  to  trustees  a  sum  of  £40,000  j£3J  per  cent  stock, 
upon  trust  to  continue  the  same  invested  in  the  same  or  some 
other  government  stocks  or  funds,  or  such  other  secarities  as 
were  therein  mentioned,  and  to  pay  the  dividends  thereof  to 
bis  wife,  Mafry  Salter,  during  her  life,  and  after  her  death  upon 
trust  to  assign  or  transfer  the  said  sum  of  £40,000  £3 J  percent 
stock,  or  any  part  thereof,  to  any  person  or  persons,  and  under 
and  subject  to  such  conditions  and  restrictions,  charges  and 
limitations,  at  such  time  or  times,  and  in  such  manner  or  form, 
as  the  said  Mary  Salter  should  hy  any  deed  or  deeds,  or  by  her 
last  will  and  testament  in  writing,  or  any  codicil  or  codicils 
thereto,  direct  or  appoint,  give  or  dispose  of  the  same. 

The  testator  died  on  the  9th  of  October,  1850.  His  widow, 
Mary  Salter,  in  1858,  married  William  Rees,  and  by  the  settle- 
ment on  her  second  marriage  power  was  reserved  to  her  to 
exercise  the  power  of  appointment  during  coverture  as  if  she 
wore  sole.  Mrs.  Eces  made  appointments  by  deed,  which  re- 
duced the  amount  of  the  stock  by  about  £10,000,  and  by  her 
will  she  i-oiifirmed  these  appointments,  and  she  appointed  the 
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residue  to  trustees,  and  directed  the  application  thereof  in  the 
following  words :  **  All  the  rest,  residue,  and  remainder  of  the 
said  sum  *of  X40,000  £3  per  cent  annuities,  or  the  stocks  [309 
or  funds  which  may  at  the  time  of  my  death  represent  sucii  an- 
nuities and  trust  funds,  which  said  sum  of  annuities,  stocks, 
funds,  and*  securities  are  hereinafter  referred  to  under  the  ex- 
pression '  trust  funds,'  upon  trust  to  pay  or  transfer  £100  of  such 
trust  funds  for  my  nephew  Philip  Henry  Dicker." 

Then  followed  several  other  legacies,  given  in  exactly  the  8am.e 
terms,  and  always  expressed  to  be  so  much  of  "such  trust  funds." 
These  legacies  did  not  exhaust  the  fund,  and  there  followed  a 
residuary  clause  in  the  following  words  :  "  And  in  further  exer- 
cise of  the  said  power  of  appointment  so  given,  to  me  by  the  will 
of  my  late  husband,  and  the  power  reserved  to  me  by  the  said 
deed  of  sctlement  made  previously  to  my^  marriage  with  my 
present  husband,  and  of  every  other  power  enabling  me  in  this 
behalf,  I  give  all  the  residue  of  the  said  sura  of  £40,000  new 
£3  per  cent  annuities  not  hereinbefore  disposed  of,  or  the  stocks, 
funds,  and  securities  which  shall  at  the  time  of  my  death  repre- 
sent such  trust  funds,  and  all  the  residue  of  my  other  estates 
and  ettects  whatsoever  and  wheresoever,  to  the  said  William 
Fowler  and  George  Hicks  Davies,  their  executors,  administra- 
tors, and  assigns,  upon  trust  to  sell  such  portion  of  the  said 
trust  funds  as  shall  remain  undisposed  of,  and  to  divide  the  pro- 
ceeds of  such  sale,  after  payment  thereout  of  all  debts  which 
may  be  due  from  me  at  my  decease  and  my  funeral  and  testar 
meutary  expenses,  and  to  divide  the  residue  of  my  estate  and 
effects  between  my  nephews  and  nieces  following." 

The  stock  in  question  remained  in  the  same  state  of  invest- 
ment, but  the  interest  was  reduced  from  £3J  per  cent  to  £3 
per  cent.  The  testatrix  died  on  the  22d^  of  February,  1870. 
The  will  had  no  operation,  except  as  an  appointment  of  the  trust 
funds.  The  suit,  which  was  instituted  by  two  of  the  residuary 
legatees  against  the  trustees  of  the  will,  now  came  on  for  further 
consideration.  It  had,  however,  come  before  the  court  on  the 
27th  of  July,  1872,  when  an  order  was  made,  on  an  application 
by  one  of  the  legatees,  for  payment  of  his  legacy,  with  interest, 
to  run  from  a  year  after  the  testatrix's  death ;  but  it  did  not  ap- 
pear that  the  point  now  argued  was  fully  gone  into  on  that  oc- 
casion. 

*Mr.  Cotton,  Q.C.,  and  Mr.  E.  S.  Ford,  for  the  plaintiffs  :  [310 
Unless  these  legacies  can  be  made  out  to  be  specific,  the  ordi- 
nary rule  must  prevail,  and  the  legatees  will  only  be  entitled  to 
interest  commencing  from  a  year  after  the  death  of  the  testatrix. 
This  rule  applies  to  property  appointed  by  a  married  woman 
under  a  power:   Tathamv,  DrummoncL     It  is  true  that  in  one 
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Reuse  appointments  by  married  women  are  of  necessity  spe- 
<itie,  being  gifts  out  of  specific  funds;  but  Tatham  v.  Drum- 
mondQ)  shows  that  theydonotjin  consequence,  bear  interest  froin 
the  death.  The  gifts  here  cannot  be  specific  for  all  purposes, 
or  they  would  have  failed  if  there  had  been  a  change  of  invest- 
ment. The  question  maybe  tested  by  consideringwnetherthere 
could  be  any  ademption,  which  there  clearly  could  not  be.  If, 
however,  the  legacies  are  specific,  they  must  bear  their  propor- 
tion of  the  probate  duty,  in  accordant-^  with  the  act  of  23  Vict, 
c.  15,  ss.  4  and  5.  Moreover,  the  qaesioii  is  not  now  open  to 
be  argued,  having  been  concluded  by  "-he  order  df  the  27th  of 
July,  1872. 

Mr.  Charles  Holly  for  some  of  the  lega^oes  :  The  question  whe- 
ther these  are  specific  or  general  legacies  cannot  be  determined 
upon  the  consideration  of  whether  at  the  death  of  the  testatrix, 
or  when  the  will  was  made,  there  was  a  fund  to  answer  them. 
There  may  even  be  a  specific  legacy  of  tLat  which  does  not  exist 
at  the  date  of  the  will,  and  supposing  tl  ose  to  be  specific  lega- 
cies they  would  have  failed  if  there  haa  been  a  change  of  in- 
vestment between  the  will  and  the  deatli.  The  legacies  cannot 
be  specific  for  one  purpose  and  not  for  another.  The  plaiutifts 
wish  to  treat  them  as  specific  for  the  purpose  of  making  them 
gifts  of  stock,  not  of  money,  and  if  so,  all  the  other  results  of 
their  being  specific  follow.  Tatham  v.  I)rumm(mdiQ  really  in  favor 
of  this  view.  Then  the  question  of  probate  duty  is  really  decided 
by  the  testatrix  herself.  She  has  said  that  the  residue  is  to 
bear  all  testamentary  expenses.  On  the  point  as  to  whether 
311]  the  question  was  concluded  on  the  *previous  occasion, 
the  legatees  were  at  all  events  entitled  to  what  was  then  given 
them. 

Mr.  Jackson^  Q.C.^and  Mr.  Charles  Stewart^  for  other  legatees : 
Tatham  v.  Drummond  (^)  is  only  a  decision  upon  special  circum- 
stances. If  these  are  gifts  of  so  much  stock,  they  are  specific  : 
Mullins  V.  Smith  (^ ;  Hosking  v.  NichoUs  (*).  If  not  specific  then 
they  are  gifts  of  so  much  money.  As  to  the  question  of  probate 
duty,  the  act  referred  to  is  fiscal,  and  cannot  afiect  the  construc- 
tion of  the  will,  by  which  the  charge  is  thrown  on  the  residue. 

Mr.  Cotton^  in  reply :  This  case  is  identical  in  principle  with 
Tatham  v.  Drummond.  The  test  as  to  whether  these  legacies 
are  specific  or  general,  is  whether  they  would  fail  if  the  invest* 
ment  were  changed,  and  the  testatrix  has  shown  that  she  did  not 
intend  this  result.  The  consequence  is  that  they  are  general. 
This  is  a  question  to  be  determined  from  the  context  of  the 
will :  Auther  v.  Anther  (*) ;  Kirby  v.  Potter  (*).    Everything  de- 
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pends  upon  whether  a  gift  is  part  of  a  particular  fund  or*out  of 
a  particular  fund  :  Ilosldng  v.  Nicholls. 

Sir  R.  Malins,  V.C. :  The  question  is,  whether  the  testatrix 
has  meted  out  the  £40,000  stock,  or  the  sum  which  remained 
after  her  previous  appointments  amongst  the  various  legatees, 
as  parts  of  the  stock,  or  whether  she  has  given  general  legacies. 
If  she  has  meted  out  or  divided  the  stock  amongst  the  legatees 
in  certain  proportions,  the  legacies  are  specific,  and  must  bo 
appropriated  as  from  the  death  of  the  testatrix,  and  carry  the 
dividends  from  that  time.  If,  on  the  other  hand,  the  property 
is  to  be  converted  into  money,  and  out  of  the  produce  of  stock 
the  legacies  are  to  be  provided,  then  they  are  general  legacies, 
and  do  not  carry  interest  until  the  expiration  of  one  year  from 
the  death  of  the  testatrix. 

The  question,  then,  is,  whether  the  testatrix  has  or  has  not 
meted  *out  the  stock  amongst  the  legatees.  That  must  [312 
be  determined  by  the  words  of  the  will :  [His  honor  then  read 
the  words  of  the  will,  remarking  upon  the  fact  that  th-e  testatrix 
described  the  sum  of  stock  as  "  trust  funds,"  and  in  the  gift  of 
each  legacy  used  the  expression  "  part  of  the  trust  funds,"  and 
continued :]  My  understanding  of  the  will  is  that  it  means,  "I 
have  divided  and  meted  out  amongst  the  legatees  parts  of  the 
said  trust  funds." 

Now  with  regard  to  specific  legacies,  the  doctrines  of  this 
court  are  very  minute,  and  very  refined  distinctions  are  drawn, 
and  no  doubt  the  general  inclination  is  to  treat  a  legacy  as 
general  rather  than  as  specific.  This  construction  is  generally 
in  favOr  of  the  legatees,  because  although  a  specific  legatee  has 
many  advantages  he  is  exposed  to  many  perils.  He  has  the 
advantage  of  taking  the  very  thing  that  is  given,  although  the 
general  assets  may  be  insufiiicient,  and  he  has  the  advantage  of 
taking  the  dividends  or  interest  from  the  death  of  the  testator. 
But,  on  the  other  hand,  he  is  exposed  to  the  very  great  peril 
of  ademption,  but  that  is  anxiously  provided  for  by  the  testa- 
trix by  giving  the  residue  of  the  said  sum  of  £40,000  new  £3 
per  cent  annuities,  or  the  stocks,  funds,  and  securities  which 
should  at  the  time  of  her  death  represent  such  annuities. 

Now  that  falls  exactly  within  the  distinction  drawn  by  Vice 
Chancellor  Knight  Bruce  in  the  case  of  Hosking  v.  Nicholls  (*), 
and  is  also  to  be  found  in  Mullins  v.  Smith  (*),  which  were  both 
cited  by  Mr.  Jackson.  The  case  of  Hashing  v.  Nicholls  is  an  ex- 
cellent illustration  of  it.  The  testator  by  his  will,gave  to  trustees 
the  sum  of  £4000  capital  stock  in  the  £3  per  cent  consolidated 
bank  annuities,  or  in  whatever  of  the  government  funds  the 
same  should  be  found  invested,  upon  trust  to  assign  and  trans- 
it 1  Y.  &  C.  Ch.,  478.  O  1  I>r.  &  Sm.,  204. 
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fer  the  capital  stock  of  £4000  nnto  anl  amongst  the  persons 
mentioaed.  The  trustees  had  treated  the  legacy  as  a  general 
one,  so  as  to  carry  the  dividends  or  intorest  only  from  the  ex- 
piration of  a  year,  and  they  had  paid  the  first  yearns  dividends 
to  their  residuary  legatees,  but  it  was  held  to  be  a  specific  legacy. 
The  vice  chancellor  said  ('),  "If  the  tesutor  had  meant  to  give 
a  general  legacy  he  would  probably  have  said  no  more  than 
tliat  he  g^ve  £4000  consols.  But  he  does  more  than  that.  lie 
313]  bequeaths  *£4000  stock  in  the  £3  per  cent  consols,  or  in 
whatever  of  the  government  funds  the  same  shall  be  found  in- 
vested. The  question  is  whether  this  legacy  is  merely  demou- 
Rtrative  or  specific.  It  has  always  been  held  that  a*  legacy  of 
stock  out  of  stock  is  specific;  being  the  gift  of  part  of  a  specific 
fund.  Here  the  testator  intimates  an  intention  that  the  stock 
shall  be  taken,  not  out  of  his  general  personal  estate,  but  out  of 
wliatever  government  fund  he  mny  possess.  Therefore  only 
government  funds  are  to  be  resorted  to.  It  is  not  a  bequest  of 
money  out  of  stock,  but  stock  out  of  stock.  It  is  a  specific  be- 
quest, and  the  executor  must  pay  the  dividends  from  the  death 
of  the  testator."  So  here  the  gift  is  of  the  consols,  or  the  stocks 
and  funds  Which  might  at  the  time  of  the  death  represent  such 
ap  unities. 

On  this  question  of  whether  a  legacy  is  or  is  not  specific  the 
refinements  are  very  great.  There  is,  for  instance,  the  case  of 
Kirby  V.  Potter  (*),  where  the  testator  gave  a  legacy  of  £100  "  oat 
of  my  reduced  bank  annuities,"  and  it  was  held  to  be  pecuniary 
or  general.  The  master  of  the  rolls  (Lord  Alvanley),  in  giving 
juagment,  said  :  "  If  the  legacy  given  by  the  codicil -haa  been 
*  of  my  stock,'  or  *  in  my  stock,'  or  *  part  of  my  stock,'  I  should 
have  held  it  clearly  a  specific  gift  of  an  aliquot  part  of  the  stock." 
But  that  is  the  very  case  which  has  occurred  here,  for  the  testa- 
trix speaks  of  "£100  of  such  trust  fund." 

Therefore  this  clase  falls  within  the  very  definition,  and  in  my 
opinion  it  is  a  specific  legacy.  It  is  a  meting  out  or  dividing 
amongst  the  legatees  of  the  very  thing  over  which  the  testatrix 
had  a  power  of  appointment  In  fact,  it  is  very  probable  that 
such  ^as  her  intention.  She  knew  perfectly  well  that  she  was 
tenant  forlife  in  possession  of  £30,000  stock,  and  that  that  was 
the  fund  she  had  to  divide.  Nothing  can  be  more  natural,  there- 
fore, than  that  she  should  proceed  to  divide  it  amongst  her  lega- 
tees in  such  proportions  as  she  thought  fit,  and  accordingly  she 
does  divide  it  amongst  them  in  a  manner  which,  I  repeat,  I  can 
only  read  as  "  parts  of  the  trust  fund.'*  The  result,  therefore, 
is,  that  in  my  opinion  the  legacies  are  specific,  and  the  fund  is 

0 1  T.  &  C,  Ch.,  480.  04  Vea.,  748, 750. 


Vol.  XVI.]  EQUITY  CASES.  .  777 

V.C.  M.  DavieeV.  Fowler.  1873 

payable  as  from  the  death  of  the  testatrix  amongst,  the  legatees 
in  the  proportions  in  which  it  is  divided. 

♦Then,  the  previoi\s  legacies  not  having  exhausted  the  [314 
fund,  she  gives  what  remains  in  the  form  of  a  residue ;  there- 
fore, although  it  is  given  in  the  form  of  residue,  it  is  just  as 
specific  as  the  other. 

I  may  mention  the  case  of  Newbold  v.  Roadknight  (*),  where 
there  was  a  gift  of  a  sum  of  money  to  one  to  be  paid  out  of  the 
produce  of  a  real  estate  directed  to  be  sold,  followed  by  a  gift 
to  others  of  the  residue  of  that  produce ;  and  it  was  held  to  be 
substantially  a  gift  of  the  whole  estate,  and  not  a  gift  of  legacies 
collaterally  charged  upon  the  estate ;  so  that  these  gifts  were 
adeemed  if  the  testator  sold  the  estate  in  his  lifetime.  There- 
fore the  gift  of  the  residue  is  also  specific,  and  if  the  will  had 
stopped  there,  I  should  have  held,  in  conformity  with  Mr.  Cot- 
ton's argument,  that  there  must  be  a  ratable  contribution  to 
the  probate  duty,  which,  unfortunately  for  the  residuary  legatees, 
he  says,  casts  a  burden  upon  them  which  is  not  cast  upon  the 
others,  because  the  gift  is  of  "  the  proceeds  of  such  sale  after 
payment  thereout  of  all  debts  which  may  be  duo  from  me  at  my 
decease,  and  nly  funeral  and  testamentary  expe*nses,  and  to 
divide  the  residue  of  my  estates  and  effects  between  my 
nephews  and  nieces."  That  is,  the  residue  which  remains  after 
paying  the  funeral  and  testamentary  expenses,  the  latter  of 
which  include  the  probate  duty. 

Now  I  have  only  one  further  observation  to  make.  It  is  said 
that  on  the  27th  of  July  last  year  I  decided  tbis  point  in  oppo- 
sition to  my  present  decision.  If  so,  it  would  still  be  open  to 
me  to  decide  it  differently.  But  I  did  not  intend  to  decide  it, 
because  the  application  there  was  by  one  legatee  who  wanted 
his  money,  and  it  being  admitteci  that  the  money  was  ready,  all 
I  decided  was  that  the  legatee  should  take  his  legacy,  with  in- 
terest commencing  from  one  year  from  the  death  of  the  testa- 
trix. That  was  the  least  he  could  be  entitled  to,  and  therefore 
my  giving  him  that  sum  was  without  prejudice  to  any  question. 
The  case  then  occupied  a  very  short  time;  it  has' occupied  a 
much  longer  time  to  day,  but  not  more  than  was  required  by 
its  difficulties.  I  should  not,  in  the  absence  of  the  parties  in- 
terested, have  decided  that  these  legacies  were  not  specific. 

Solicitors :  Messrs.  Merrimanj  PoweU^J*  Co.  ;  Messrs.  Walker^ 
Sons  J  ^  Field;  Messrs.  Gregory  j  Rowclfjfes^  ^  Bawle. 

0 1  BtiBB.  &  My.,  677. 
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[Law  Reports,  16  Equity,  320.] 
V.  C.  B.  June  8, 1873.  ' 

■ 

320]  *Lambert  v.  Lambert. 

[1870    L.    19.] 

Administration — Personal  Assets — Adjustment  of  Accounts  between  Tenant  for 

Life  and  Remainderman. 

The  rule  laid  down  in  AWiusen  v.  WhitteU  Q\  that  in  adjusting^  th(f  accounts  of 
a  testator's  estate  between  tenant  for  life  and  remainderman,  the  debU  and  legacies 
are  to  be  taken  as  having  been  paid,  not  out  of  capital  only,  but  with  such  portion 
of  the  capital  as  together  with  ttie  income  of  that  portion  for  one  year  is  sufficient 
for  the  purpose,  is  not  affected  by  the  circumstance  that  the  debts  and  legacies 
have  been  paid  l^fore  the  expiration  of  a  year  from  the  testator's  death,  and  that 
the  income  from  the  continuance  of  the  estate  in  the  business  carried  on  by  the 
testator  has  greatly  exceeded  5  per  cent,  so  that  the  rule  operates  nnfavorably  to 
the  tenant  for  life. 

This  was  an  adjourned  summons  on  behalf  of  the  defendant 
for  the  purpose  of  varying  so  much  of  the  chief  clerk's  certificate 
as  certified  that  £4098  165.  3d  was  the  amount  of  capital  whicli 
^^Pas,  with  £830  165.  2rf.,  the  income  for  one  year  on  the  said 
amount,  required  for  the  payment  of  the  funeral  and  testamentary 
expenses,  including  the  costs  of  the  suit,  debts,  and  legacies  of 
the  testator,  C.  F.Lambert,  and  the  interest  thereon  until  tlic 
time  of  payment,  by  substituting  in  the  place  of  £4098  16^.  3d 
the  sum  of  £4463  125.  lOd,  and  in  the  place  of  the  sum  of  £630 
165.  2d.  the  sum  of  £265  95.  7d 

The  suit  was  instituted  for  administration  of  the  estate  of 
Charles  Fernley  Lambert,  who,  by  his  will,  dated  the  16th  of 
March,  1864,  gave  and  bequeathed  all  his  personal  estate  and 
efiects,  including  his  share  and  interest  in  the  business  of 
Lambert  &  Co.,  silversmiths  and  jewellers,  Coventry  street, 
Haymarket  (in  which  the  greater  part  of  his  personal  estate 
was  employed  at  his  death),  and  also  such  other  share  or  interest 
as  he  then  was  or  thereafter  might  become  entitled  to  by  right 
of  representation  to  or  as  next  of  kin  to  his  deceased  children, 
or  otherwise,  to  trustees  upon  trust  to  convert  and  out  of  the 
proceeds  to  pay  his  funeral  and  testamentary  expanses  and  debts, 
321]  aJ^d  invest  the  residue.  And  the  *testator  authorized  his 
trustees,  with  the  consent  of  his  wife  during  her  life,  and  after 
her  death  at  their  sole  and  entire  discretion,  to  use  or  employ 
in  the  said  business  such  part  of  his  personal  estate  as  shouM 
be  employed  therein  at  the  time  of  his  death,  or  any  other  part 
of  his  personal  estate,  with  full  power  to  increase  or  diminish 
the  amount  of  the  personal  estate  so  used  and  employed.     The 
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annual  income  of  the  said  trust  funds  was  to  be  paid  to  his  wife 
for  her  life,  and  in  case  she  should  marry  again,  for  her  separate 
use  and  on  her  sole  receipt,  and  without  power  of  anticipation, 
and  after  her  death  in  trust  for  his  children. 

The  testator  died  on  the  12th  of  December,  1869.  A  bill  was 
filed  on  behalf  of  the  infant  children  for  administration  of  the 
estate,  and  by  the  decree  made  on  the  19th  of  February,  1870, 
the  usual  accounts  and  inquiries  were  directed,  and  also  an  in- 
quiry whether  so  much  of  the  estate  as  was  employed  at  the 
death  of  the  testator  in  the  business  should  continue  to  be  so 
employed. 

By  the  order  made  on  further  consideration,  dated  the  8th 
of  July,  1872,  it  was  ordered  (in  accordance  with  the  finding  of 
the  chief  clerk)  that  the  estate  of  the  testator  employed  in  the 
business  should  be  continued  to  be  employed  until  the  defendant, 
his  widow,  should  withdraw  her  consent  thereto ;  and  it  was 
declared  that  the  defendant,  the  widow,  and  tenant  for  life  of 
the  estate,  of  the  testator,  was  entitled,  as  part  of  the  income 
of  the  trust  funds  given  by  the  will,  to  the  profits  made  by  such 
part  of  the  testatoVs  estate  as  had  since  his  death  and  should 
thereafter  be  employed  in  carrying  on  the  said  business.  !An 
inquiry  was  also  directed  of  what  amount  of  capital,  with  the 
income  for  one  year  on  the  amount  of  such  capital,  was  required 
for  payment  of  the  funeral  and  testamentary  expenses,  including 
the  costs  of  the  suit,  debts,  and  legacies  of  the  testator,  and  in- 
terest thereon  until  the  time  of  payment. 

Upon  this  inquiry  the  defendant  had  carried  in  evidence  by 
which  it  appeared  that  the  amount  of  payments  being  £4729 
25.  5rf.,  £4463  125.  lOd.  was  the  amount  of  capital  and  £265  9^. 
7rf.  the  amount  of  income  for  one  year  required  for  such  pay- 
ments; the  income  being  assumed  to  be  5  per  cent,  although 
the  income  actually  produced  by  the  business  amounted  to  15 
per  cent. 

The  plaintiffs  (the  infant  children  of  the  testator  interested  in 
♦remainder)  had  carried  in  a  counter  statement  showing  [322 
that  the  ^hole  amount  of  capital  was  £10,209  75.  llcf.,  and  the 
income,  including  profits,  £1571  85.  6rf.,  making  together 
£11,780  165.  4d.  The  funeral  and  testamentary  expenses  and 
debts,  etc.,  amounted  io  £4729  25.  5d. ;  and  the  proportion  of 
the  £11,780  165.  4(i.,  attributable  to  income  and  profits  being 
£1571  85.  5rf.,  the  proportion  of  the  £4729  25.  5d.  attributable  to 
income  and  profits  was  therefore  £630  165.  2d.  Deducting  this 
sum  from  the  £4729  25.  5d.,  £4098  65.  Sd,  was  left  as  the  amount 
of  capital  required. 

The  chief  clerk,  by  his  certificate  of  the  18th  of  April,  1873, 
had  adopted  the  view  of  the  plaintiffs,  and  found  that  £4098  65. 
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3rf.,  was  the  amount  of  capital  which,  with  £630  I65.  2c/.,  the 
income  for  one  year  on  the  said  amount,  was  required  for  pay- 
ment of  the  funeral  and  testamentary  expenses,  including  the 
costs  of  the  suit,  debts,  and  legacies  of  the  testator,  and  the  in- 
terest thereon  until  the  time  of  payment.  It  appeared  that  the 
debts,  funeral  and  testamentary  expenses,  had  all  been  paid 
within  a  year  from  the  testator's  death. 

Mr.  Ko}/^  Q.C.,  and  Mr.  (7.  Hall^  in  support  of  the  summons 
to  vary  :  The  chief  clerk  has  proceeded  upon  the  rule  supposed 
to  have  been  laid  down  in  Allhusen  v.  WhitteU  (\1,  that  for  pay- 
ment of  debts  and  legacies  (with  interest  at  6  per  cent  for  one 
year)  such  portion  of  the  capital  is  to  be  taken  as,  together  with' 
the  income  of  that  portion  for  one  year,  whatever  be  the  amount 
of  income  (5  per  cent  or  20  per  cent)j  will  be  sufficient  for  the 
purpose.  The  result  is,  that  not  only  the  interest  of  the  debts 
will  have  to  be  paid  out  of  the  income,  but  part  of  the  income 
will  be  applied  in  paying  the  capital  of  the  aebts.  We  contend, 
in  the  interest  of  the  tenapt  for  life,  that  the  capital  of  the  debts 
and  legacies  is  payable  out  of  capital  only,  and  that  the  income 
is  only  to  be  resorted  to  when,  by  postponing  payment,  the 
testator's  estate  has  become  liable  to  interest  upon  the  debts  and 
legacies.  To  that  extent,  and  that  extent  only,  is  the  tenant 
for  life,  who  is  entitled  to  all  the  income  which  is  not  required 
for  the  purposes  of  the  estate,  to  be  mulcted.*  If,  on  the  other 
hand,  the  debts  and  legacies  (as  in  this  case)  are  all  paid  within 
323]  the  year  before  the  income  *has  accrued,  there  can  be  no 
reason,  either  on  principle  or  authority,  for  throwing  any  part 
of  the  actual  payment  upon  the  future  income  of  the  estate 
during  the  year.  Bearing  in  mind  the  observation  of  Sir  AVil- 
liam  Page  Wood  in  Allhusen  y.  Whiitell  (^  —  "The  court  will 
take  care  that  the  accounts  shall  be  moaelled  in  such  a  way 
as  to  do  justice  to  all  persons  who  may  be  interested  in  the 
estate.  .  .  .  Every  tenant  for  life  of  residue  is  entitled  to  the 
income  of  all  such  part  of  the  residue  as  is  not  required  for  the 
payment  of  debts,  and  which  is  found  to  be  in  a  proper  state  of 
investment"  —  we  say  that  the  principle  of  that  deiJision  has 
been  improperly  extended  by  the  chief  clerk  to  the  present 
case,  in  which,  from  the  debts,  Ac,  having  been  paid  within 
the  year,  the  inqome,  which  was  not  earned  until  the  end  of  the 
year,  ought  not  to  be  applied  retrospectively  towards  payments 
made  before  that  income  was  ascertained  or  had  accrued.  The 
executors  have  a  year  given  them  within  which  they  may  post- 
pone payment  of  debts  and  legacies,  and  upon  the  debts  so 
postponed  interest  becomes  payable.  But  they  are  not  bound 
to  wait  until  the  end  of  the  year  for  the  purpose  of  ascertaining 

0)  Iaw  Rep..  4  Eq.,  295.  C)  Uw  Rep..  4  Eq.,  303. 
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the  araonnt  of  income  earned  bj^  the  estate,  and  then  to  take 
the  whole  income,  whatever  may  be  the  amount,  and  bo  much 
only  of  the  capital  as,  with  that  income,  is  required  for  pay- 
ment of  debts,  &c.  The  effect  would  be,  if  the  tenant  died  within 
the  year,  that  his  estate  would  get  nothing,  and  that  the  extra 
income  would  be  capitalized  tor  the  benefit  of  those  in  re- 
mainder. In  this  case  the  debts  have  all  been  paid  within  the 
year;  the  estate  was  no  longer  burdened  with  interest,  which 
ceased  from  the  moment  of  payment,  and  we  submit  that  the 
rule  in  AUhusen  v.  Whittell  does  not  apply,  especially  in  a  case 
like  this,  where  the  income  resulting  from  the  employment  of 
the  capital  in  the  business,  as  directed  by  the  testator,  was  very 
mych  larger  than  the  interest  on  the  debts. 

Mr.  AmpMetty  Q.C.,  and  Mr.  Rowdiff'e,  for  the  infant  plaint- 
iffs, were  not  called  on. 

Sir  James  Bacon,  V.C.  :  Ever^-thing  arises  upon  the  will, 
which  is  the  foundation  and  origin  of  the  whole  thing.  The 
finding  upon  the  inquiry  which  *was  directed  is,  that  a  [324 
certain  sum  was  rpquired  for  payment  of  the  funeral  and  tes- 
tamentary expenses  and  debts.  Nobody  has  said  that  the  sum 
found  was  not  required,  and  but  for  the  apparent  hardship  that 
the  tenant  for. life  who  was  getting  15  per  cent,  is  deprived  of 
that  amount  by  the  result  of  the  inquiry,  there  would  be  no 
ground  of  argument  that  I  know  of.  I  can  seeno  difference 
between  a  sum. producing  income  by  being  invested  in  consols 
atid  a  sum  producing  a  much  larger  income  by  being  invested 
in  a  goldsmith's  business.  The  principle  enunciated  in  AUhu- 
sen v.  Whittell  {^)  must  govern,  if  applicable  to  this  case;  and 
in  spite  of  the  argument  that  has  been  addressed  to  me,  I  am 
unable  to  draw  any  distinction  between  that  and  the  present 
case.     The  summons  will  be  dismissed. 

Solicitors :  Messrs.  Gregory ^  Rowdiffes^  ^  Rawle. 

0)  Law  Rep.,  4  Eq.,  295. 
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♦Warrinbr  V.  Rogers.  [340 

[1878    W.    125.] 

Gift  inter  idvos  imperfeet  on  O^round  of  incomplete  Delivery — Testamentary 
Papers  anterior  to  I)ate  of  WiU.  found  after  Death  of  Testatrix  —  InvaUd 
Declaration  of  2¥uet, 

In  order  to  g:ive  validity  to  a  declaration  of  trust  of  property,  it  Is  necessary  that 
the  donor  or  grantor  should  have  absolutely  parted  with  his  interest  in  the 
property,  and  have  effectually  put  sueh  interest  beyond  his  own  reach. 
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did  not  see  bar  again  before  her  death,  which  took  place  on  the 
2d  of  March,  1872. 

On  the  27th  of  March,  1872,  the  box  which  had  been  given 
to  the  plaintiff  was  opened  at  the  boose  of  the  plaintiff^s  solici- 
tor, not  having  been  opened  before  since  it  was  closed  by  Miss 
Brathwaite,  and  in  it  was  found  a  closed  envelope,  addressed 
"  Warriner,  Kendal."  This  envelope,  on  being  opened,  con- 
tained a  paper  in  the  handwriting  of,  and  signed  by,  Miss 
Brathwaite  as  follows : 

"  The  contents  of  this  box  is  a  deed  of  gift  to  John  Warriner, 
Kend^^l,  and  all  the  furniture,  silver,  glass,  china,  and  the  things 
in  the  house  in  Stramongate,  and  my  mother's  portrait,  to  be 
preserved  and  kept  in  the  family,  also  my  mother's  watch  and 
chain  and  trinkets  my  mother's  wish  in  care  of  John  Hayston, 
my  watch  and  trinkets  for  Miss  Warriner,  also  in  care  of  John 
Hayston.  This  is  a  free  gift  my  mother's  wish  that  John  War- 
riner of  this  town  is  to  have  those  three  houses  in  Stramongate, 
out  houses,  gardens,  &c.,  and  also  field  called  Little  Mint's  Feet, 
and  fields  at  Lancaster,  Stizaker,  and  Hatch,  as  tenants;  also 
^100  each  for  all  of  Warriner's  children,  if  anything  happen.ed 
among  them  the  other  to  be  divided  among  the  rest. 

"  Novr.  6th,  1871. 

"  H.  Brathwaite." 

The  other  things  contained  in  the  box  consisted  of  title  deeds 
relating  to  a  farm  called  "  Mislet,"  belonging  to  Miss  Brath- 
waite, an  old  will  of  Miss  Brathwaite,  and  five  documents  relat- 
ing to  transactions  between  her  and  her  mother.  The  bill  stated 
that  the  above  document  was  the  note  which  Miss  Brathwaite 
put  into  the  box  on  the  7th  of  K'ovember,  1871. 

The  bill  then  alleged  as  follows : 

"  20.  On  the  3d  of  April,  1872,  the  plaintiff  went  to  the  said 
tool-house,  or  privy,  in  order  to  get  out  his  garden  tools,  which 
344]  he  *had  not  occasion  to  use  during  the  winter,  and  which 
he  went  then  to  get  with  a  view  to  commence  working  in  the 
garden  of  the  said  house  of  the  said  Miss  Brathwaite,  in  Stra- 
mongate. 

"  21.  Upon  opening  the  said  tool-house,  or  privy,  the  plaint- 
iff found  tnere  an  envelope  addressed  in  the  handwriting  of  the 
said  Miss  Brathwaite  *  Warriner.'  The  envelope  w^as  an  adhe- 
sive envelope,  and  was  closed.  The  plaintiff  thereupon  opened 
the  said  envelope,  and  found  therein  the  followin^documentiu 
the  handwriting  of,  and  signed  by,  the  said  Miss  JB rath waite: 

"  Again,  Warriner. 
"  The  deeds,  writings,  or  documents  for  property  in  Stramon- 
gate and  fields  you  will  find  in  a  large  tin  box  at  Greenside,  and 
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to  be  handed  over  to  you  free,  and  all  expenses  to  be  paid  out 
of  the  balk  and  writings  of  Mislet,  &c.  x  on  have  all  complete 
wliich  is  intended  fbr  vou,  and  £100  to  be  paid  down  at  once  to 
you  for  repairs  at  Mislet  and  property  in  Stramongate. 

"Hannah  Brathwaite. 

"  Novr.  7th,  1871/' 

"  22.  The  last  mentioned  envelope  with  the  said  document 
therein,  as  the  same  were  found  by  the  plaintiff,  were  inside  the 
said  tool  house,  or  privy,  resting  between  the  inside  wall  and  the 
prongs  of  a  garden  fork  which  was  leaning  against  the  wall 
with  the  handle  placed  on  the  ground  and  the  prong  against  the 
wall." 

The  bill  stated  that  the  tin  box  had  been  in  February,  1872, 
by  the  direction  of  Miss  Brathwaite's  agent,  removed  from  John 
Ilaston's  house  to  the  house  at  Greenside ;  and  that  it  contained 
the  title  deeds  of  the  property  in  Stramongate,  the  field  called 
Little  Mint's  Feet,  and  the  iield  at  Lancaster ;  also  the  watch, 
chain,  and  trinkets  referred  to  in  the  former  document.  After 
Miss  Brathwaite's  death,  a  will  made  by  her,  dated  the  25th  of 
February,  1872,  was  propounded  by  the  defendants,  Thomas 
Rogers,  Joseph  Swainson  the  younger,  and  John  Holme, 
whereby,  after  bequeathing  to  each  of  her  executors,  who  should 
act,  the  sum  of  £500,  she  devised  and  bequeathed  the  residue 
her  real  and  personal  estate  to  the  defendant  Thomas  Rogers, 
and  appointed  the  three  defendants  her  executors. 

♦Probate  of  the  will  was  disputed  by  the  next  of  kin  [345 
but  on  the  28th  of  November,  1872,  the  suit  was  compromised, 
and  on  or  about  the  10th  of  January,  1873,  probate  was  granted. 
This  bill,  filed  on  the  17th  of  May,  1873,  prayed  as  follows  : 
"  That  it  may  betleclared  that  the  said  two  documents  dated 
respectively  the  6th  and  7th  of  November,  1871,  in  the  hand- 
writing of  and  signed  t/  the  said  Hannah  Brathwaite,  being,  or 
purporting  to  be,  a  dee.l  of  gift,  constituted  a  valid  declaration 
of  trust  by  her  for  the  p -aintiff,  John  Warriner,  of  the  said  three 
houses  in  Stramongate,  vith  the  garden  and  outbuildings  and 
appurtenances  aforesaid,  and  of  the  said  field  called '  Little  Mint's 
Feet,'  and  the  said  &e\d^  at  or  near  Lancaster,  and  of  the  said 
farm  called  *  Mislet,'  with  the  appurtenances  at  Mislet,  with  the 
title  deeds  and  muniments  of  title  belonging  thereto,  and  of  the 
furniture,  silver,  glass,  china,  and  the  things  in  the  house  at 
Stramongate  whiclkwas  in  tha  occupation  of  the  said  Hannah 
Brathwaite,  and  is  now  in  the  possession  of  the  plaintiff,  and  of 
the  watches  and  chains,  and  trinkets,  and  other  things  men- 
tioned in  the  said  documents  respectively,  and  that  the  plaintiff 
is  entitled  to  the  said  property,  and  to  the  possession  thereof 
accordingly."    It  also  prayed  an  injunction,  and  for  immediate 

6  Eno.  Rep.] 
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possession,  and  a  receiver.     The  defendants  demurred  for  want 
of  equity. 

Mr.  Raijy  Q.C.,  Mr.  Jackson^  Q.C.,  and  Mr.  Lawson,  for  the 
demurrer  :  The  part  of  the  plaintiff's  story  which  relates  to  the 
l^eys  is  insignificant.  Some  of  the  keys,  no  doubt,  were  handed 
to  him,  but  the  outside  key  was  hung  up  outside  the  dwelling 
house,  where  he  could  find  it,  evidently  in  order  that  he  might 
go  into  the  house  from  time  to  time  and  make  necessary  repairs. 

As  to  the  two  written  documents  :  they  cannot  amount  to  a 
good  gift  of  personalty  inter  vivoSj  inasmuch  as  there  was  incom- 
plete delivery.  The  plaintiff  does  not  pretend  that  he  knew 
what  was  in  the  paper  of  the  6th  of  November  till  after  Miss 
Brathwaite's  death,  and  the  paper  of  the  7th  of  November  was 
not  found  till  after  her  death.  As  to  the  box  which  contained 
346J  the  former,  no  *doubt  it  was  handed  to  the  plaintiff,  but 
for  that  purpose  ?  Merely  for  safe  custody.  Miss  Brathwaite 
kept  the  key,  and  retained  the  ownership.  At  any  time  she 
might  have  insisted  upon  the  box  being  returned  to  her.  Nor 
can  the  two  papers  be  a  fitting  instrument  to  pass  real  estate ; 
the  utmost  they  can  bo  said  to  amount  to  is  a  voluntary  deed, 
unenforceable  at  law  or  in  equity.  In  truth,  the  meaning  of 
these  gifts  was  plainly  testamentary.  There  was  no  intention 
to  pass  any  present  interest.  If  there  was  such  an  intention, 
the  expression  of  the  intention  is  incomplete.  But  being  testa- 
mentary only,  the  attempt  at  disposition  must  fail  as  not  being 
within  the  provisions  of  the  Wills  Act.  No  doubt  a  declaration 
of  trust  may  be  validly  made  without  delivery  of  possession, 
but  then  the  declaration  must  be  clear,  and  the  intention 
to  pass  a  present  interest  must  be  free  from  doubt:  Ellison  v. 
Ellison  (*) ;  Ej:  parte  Pye  (') ;  Sloane  v.  Codogan  (•) ;  Beaison  v. 
JBfatson  (*) ;  Searlc  v.  Law  (*) ;  Bridge  v.  Bridge  (•) ;  Pearson  v. 
Amicable  Insurance  Office  (J) ;  Woodford  v.  Ckamley  (*) ;  Milrog 
v.  Lord  (*). 

The  plaintiff  is,  therefore,  in  this  dilemma:  if  these  papere 
are  a  deed  of  gift  they  will  not  amount  to  a  declaration  of  trust ; 
if  they  are  a  declaration  of  trust  they  cannot  amount  to  a  deed 
of  gift.  The  only  cases  to  the  contrary  are  Richardson  v.  Richard- 
son  (^®)  and  Morgan  v.  Malkson  (").  But  of  Riclmrdson  v.  Richard- 
son it  must  be  observed  that  the  vice  chancellor  appears  to  have 
misconceived  the  effect  of  Kekewich  v.  Manning  (**),  a  decision 

Q)  1  Tu.  L.  C,  245  ;  6  Ves,"  656.  (•)  16  Bear!,  816. 

(*)  18  Ves. ,  140.  C)  27  Beav.,  229. 

(■)  RoUs,  Dec.  1808  ;  mentioned  Sug.  (")  28  Ibid.,  96. 

V.  &  P.,  15th  Ed.,  p.  719.  referring  to  (•)  4  D.  F.  &  J.,  264. 

App.  No.  24  of  former  editions.  ('•)  Law  Rep.,  3  Eq.,  686. 

(*)  12  Sim..  2Sl.  (")  Ibid..  10  Eq.,  475. 

O  15  Ibid.,  95.  ('•)  1  D.  M.  &  G.,  176. 
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wliich  really  is  no  authority  for  the  proposition  considered  to  be 
deducible  from  it  (*);  and  Morgan  v.  Malleson  is  at  variance 
with  the  stream  of  authority,  especially  with  Woodford  v.  Charn- 
Icf/  and  Price  v.  P/tcc  (*). 

*Mr.  Eddis,  Q.C.,  and  Mr.  Marten,  for  the  bill:  The  [347 
value  of  the  story  about  the  keys  is,  that  it  contributes  with 
other  circumstances  to  show  what  was  the  donor's  intention. 
Where  an  intention  is  evident  to  declare  a  trust  of  property, 
the  court  will  give  to  the  instrument  a  liberal  construction ;  that 
is,  if  the  intention  be  clear,  the  court  will  hold  the  instrument, 
however  informal,  to  be  a  good  declaration  of  trust;  Ex  parte 
Pf/e  (^ ;  Kekewich  v.  Manning  (*) ;  Richardson  v\  Richardson  (*) ; 
Penfold  V.  Mould  (•) ;  Morgan  v.  Malleson  (') ;  Tate  v.  Leithead  (^) ; 
Exton  V.  Scott  (®).  We  admit  it  to  be  necessary  to  the  plaintiffs 
case  to  show  that  this  was  a  present,  not  a  testamentary  or  am- 
bulatory gift.  But  the  evidence  really  does  amount  to  this. 
The  plaintiff  kept  the  box ;  Miss  Brathwaite  no  doubt  kept  the 
key,  but  why?  because  she  was  tenant  for  life,  and  the  declara- 
tion of  trust  was  to  be  subject  to  her  own  life  estate.  As  to  the 
revereionary  interest,  it  was  a  complete  and  irrevocable  dispo- 
sition on  her  ^art,  both  as  to  the  realty  and  the  personaltv.  The 
real  question  is,  was  there  an.  intention  to  pass  a  present  interest 
to  take  effect  in  possession  at  Miss  Brathwaite's  death.  If  that 
tan  be  established  the  court  will  find  a  valid  declaration  of  trust. 
Supposing  she  had  exec  ited  these  documents  under  seal.  Could 
I  here  then  have  been  a^y  doubt?  Meek  v.  KettkweU  {^^);  Penfold 
V.  Mould.  The  absence  of  a  seal  makes  no  difference  in  equity. 
The  following  authorities  were  also  referred  to :  Suffden's  Ven- 
dors and  Purchasers!^/,  Donaldson  v.  Donaldson  ('^);  Aireyv. 
Hall  (**);  PameU  v.  HiiMSton  (");  Langley  v.  Thomas  (**);  Grant 
V.  Grant  (**);  Edwards  v.  Jones  (*^.  Where  there  is  an  instru- 
ment in  writing  disposin.^  of  real  estate,  though  not  under  seal, 
and  where  there  is  a  parol  expression  of  *intention  to  [248 
dispose  of  personal  rstan,  delivery  is  not  necessary  in  order  to 
create  a  trust.  Delivery  ib  not  a  necessary  element  to  constitute 
a  declaration  of  trust. 

Sir  James  Bacon,  V.C.  :  Mr.  Kay,  I  will  not  trouble  you  to 
reply  in  this  case. 

The  bill  prays  for  a  declaration  by  the  court  in  the  following 

(')  Law  Rep.,  8  Eq..  692,  693  (»)  6  Sim.,  31. 

(')  14  Beav.,  598, 602.  (»•)  1  Hare,  464 ;  1  Ph.,  943. 

(')  1 8  Ves.,  140.  C *)  ISth  Ed.,  p.  719. 

{*)  1  D.  M.  &  O.,  176.  (»')  Kay,  711. 

(•)  Law  Rep.,  3  Eq.,  686.  (")  3  8m.  &  Giffi,  315. 

(•)  Ibid.,  4  Eq.,  562.  C*)  Ibid.,  337. 

C)  Ibid.,  10  Eq.,  475.  C')2S  L.  J.  (Ch.),  609 

(•)  Kay,  658.  ?•)  34  Beav.,  623. 
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terms :  [His  honor  read  the  first  paragraph  of  the  prayer,  as  set 
out  above,  and  continued :]  The  claim  is  therefore  put  in  tlie 
pleadings,  and,  indeed,  the  stress  of  the  argument  on  the  part 
of  the  plaintiff  has  been  that  the  documents  referred  to  consti- 
tute  a  valid  declaration  of  trust  by  Miss  Brathwaite  of  the  seve- 
ral things  which  are  there  mentioned.  Now,  the  rule  of  law 
upon  this  subject  I  take  to  be  very  clear,  and  with  the  exception 
of  two  cases  which  have  been  referred  to,  the  decisions  are  all 
perfectly  con'sistent  with  that  rule.  The  one  thing  necessary  to- 
give  validity  to  a  declaration  of  trust — the  indispensable  thing — 
I  take  to  be,  that  the  donor,  or  grantor,  or  whatever  he  may 
be  called,  should  have  absolutely  parted  with  that  interest  which 
had  been  his  up  to  the  time  of  the  declaration,  should  have  ef- 
fectually changed  his  right  in  that  respect  and  put  the  property 
out  of  his  power,  at  least  in  the  way  of  interest. 

The  two  exceptions  I  have  referred  to  are  the  cases  of  Rich- 
ardson  v.  Richardson  (')  and  Jlorgan  v.  Malleson  (*).  In  those 
two  cases  the  test  of  the  principle  which  I  have  referred  to  was 
distinctly  raised — in  the  one,  plainly  by  the  terms  of  the  deed, 
in  the  other,  in  the  judgment  of  the  master  of  the  rolls,  for  he 
seems  to  have  considered,  in  Morgan  v.  Mallesony  that  after  the 
memorandum  had  been  signed  the  person  signing  it  ceased  to 
be  the  owner  of  the  India  bond.  It  is  quite  clear  in  Richardson 
V.  Richardson  that  the  grantor,  or  assignor,  or  whatever  he  was, 
ceased  upon  the  execution  of  the  deed  to  be  the  owner  of  the 
things  which  he  thereby  assigned,  and  which  included  the  whole 
of  his  personal  estate.  If  it  were  necessary,  bnt  I  do  not  think 
it  is,  to  go  further  into  the  case  of  Morgan  v.  MaUesonj  I  should 
require  to  examine  it  and  consider  the  facts  much  more  closely 
349]  than  I  now  think  it  *necessary  to  do  in  order  to  determine 
what  the  real  bearing  of  that  case  is.  I  am  strongly  inclined 
to  believe  that  there  must  be  some  imperfection  in  the  report 
of  it,  because  what  staggers  me  most  is  to  find  that  the  decision, 
as  it  stands,  would  seem  to  establish  that  if  a  man  writes  a  letter 
to  say,  "I  have  given"  a  bank  note,  or  an  Indian  bond,  or 
anything  else,  "  to  A  B  "  and  no  more,  and  retains  the  bank 
note  or  bond  and  the  memorandum  in  his  own  possession,  that 
letter  has  a  valid  operation  as  between  himself  and  A  B.  If 
that  were  all  that  appeared  in  the  case  I  should  certainly  con- 
sider such  a  letter  to  be  a  mere  nullity. 

However,  as  I  have  said,  all  the  other  cases,  including  Keke- 
wich  V.  Manning  (^),  and  most  especially  Milroy  v.  Lord  (*),  have 
put  the  test,  I  think,  upon  a  satisfactory  footing.  I  take  the 
exposition  of  the  law  as  it  is  to  be  found  in  the  judgment  of 


? 


)  Law  Rep..  3  Eq.,  68f>.  (*)  1  D.  &  M.  O.,  1V5, 

0  Law  Rep  ,  10  Eu.   4:5.  '  (*)  4  D.  F.  &  J.,  2G4. 


Vol.  XVI.]  EQUITY  CASES.     •  789 

V.C.B.  Warriner  v.  Kogers.  iS73 

LordJustice  Turner  to  express  that  rule  of  law  distinctly.  After  ' 
stating  that  he  has  given  full  and  anxious  consideration  to  the 
subject,  he  thus  expresses  himself  (^).:  "  I  take  the  law  of  this 
court  to  be  well  settled,  that,  in  order  to  render  a  voluntary 
settlement  valid  and  effectual,  the  settlor  must  have  done  every- 
thing which,  according  to  the  nature  of  the  property  comprised 
in  the  settlement,  was  necessary  to  be  done  in  order  to  transfer 
the  property  and  render  the  settlement  binding  upon  him.  He 
may,  of  course,  do  this  by  actually  transferring  the  property  to 
the  persons  for  whom  he  intends  to  provide,  and  the  provision 
will  then  be  effectual;  and  it  will  be  equally  effectual  if  he 
transfers  the  property  to  a  trustee  for  the  purposes  of  the  settle- 
ment, or  declares  that  he  himself  holds  it  in  trust  for  those  pur- 
poses ;  and  if  the  property  be  personal  the  trust  mav,  as  I  appre- 
hend, be  declared  either  in  writing  or  by  parol;  but  in  order 
to  render  the  settlement  binding  one  or  other  of  these  modes 
must,  as  I  understand  the  law  of  this  court,  be  resorted  to,  for 
Iheve  is  no  equity  in  this  court  to  perfect  an  imperfect  gift." 
Nothing  can  be  more  clear  and  Sistmct  than  the  exposition  of 
the  law  contained  in  the  sentences  I  have  read,  and  to  my  judg- 
ment nothing  more  satisfactory,  if  I  were  at  liberty  (which  I 
am  not)  to  pronounce  a  critical  opinion  upon  it.  But  it  was 
said  in  the  course  of  the  argument  that  the  case  of  *JSr  [350 
parte  Pye  {^  nright  be  relied  upon  by  the  plaintiff,  for  the  rea- 
sons whicn  were  there  alleged.  "When  Ex  parte  Pye  comes  to 
be  examined  it  falls  most  distinctly  within  the  definition  con- 
tained in  the  sentences  I  have  read.  Ex  Parte  Pye  was  this  : 
An  owner  of  property  directs  his  a^ent  in  Paris  to  purchase  an 
annuity  for  the  benefit  of  a  lady.  He  gives  that  direction  ex- 
pressly by  writing ;  there  is  no  doubt  about  it.  His  directions 
are  only  partially  and  imperfectly  carried  into  effect,  and  he 
•finds  by  a  communication  from  his  agent  in  Paris  that  the  agent, 
insteaa  of  doing  what  he  had  been  directed  to  do,  and  which 
would  at  once  have  made  the  annuity  the  property  of  the  lady, 
has  bou«:ht  the  annuity  in  the  name  of  the  donor,  as  I  may  call 
him.  The  donor  upon  that,  being  perfectly  surprised  and  dis- 
pleased, as  I  may  assume,  sends  the  agent  a  power  of  attorney 
immediately.-  !For  what  purpose  ?  Not  to  make  any  new  gift, 
but  to  rectify  the  error  which  had  been  committed.  The  power 
.  of  attorney  must  be  read  as  if  the  donor  had  said  :  "  This  has 
been  all  wrong;  you  have  put  money  into  my  name  which  is 
not  mine.  I  gave  that  money  away  by  the  first  paper;  it  is 
the  lady's  money,  not  mine;  make  haste  and  set  right  that 
which  you  have  done  wrong."  Lord  Eldon's  judgment,  it  is  to 
be  observed,  proceeds  emphatically  upon  the  documents  before 

(')  4'D.  F.  &  J.,  274.  O  18  Ves.,  140. 
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him.  I  conceive,  therefore,  that  in  Ex  parte  Pye,  although 
consistently  with  the  rules  there  laid  down  there  may  not  have 
been  a  complete  transfer,  yet  that  there  had  been  a  parting  with 
the  possession.  The  meaning  and  intention  of  the  transaction 
was,  plainly,  to  give  the  property  to  a  person  who,  when  she 
had  once  received  it,  might  have  done  what  she  would  with  it, 
if  she  were  of  sound  mind.  Nor  does  any  one  of  the  cases,  in 
my  opinion,  in  the  slightest  degree  support  the  notion  that  docu- 
ments such  as  those  which  are  pleaded  in  this  bill  can  amount 
to  a  valid  declaration  of  trust. 

I  think  the  case  is  fairly  enough  stated  upon  the  bilL  I  find 
no  attempt  at  exaggeration,  no  matters  stated  which,  as  far  as 
I  can  judge,  are  certain  to  be  the  subject  of  dispute.  I  should 
not  be  at  liberty  to  go  into  them  if  I  lad  any  suspicion  upon 
that  subject ;  but  I  think  it  is  just  to  tlje  plaintiff  to  say,  that 
the  case,  as  he  states  it,  raises  no  kin 'I  of  suspicion  as  to  his 
351]  sincerity  or  *truthfulnes8.  Then  what  is  it  ?  A  lady,  it 
seems  of  considerable  wealthy  has  acquaintance,  more  or  less 
close,  with  the  plaintiff — not  very  close-  -he  had  been  employed 
as  a  tradesman  in  her  house,  and  had  been  permitted  by  her  to 
cultivate  for  his  own  use  a  garden  in  a.\  unoccupied  dwelling, 
house  which  she  had  at  Stramongate,  nee  r  Kendal.  He  describes 
a  visit  by  her,  and  the  conversation  whi  )h  took  place  between 
them.  What  he  says  is  this:  [His  honor  read  the  paper  from 
the  11th  paragraph  of  the  bill  extracted  above,  and  continued :] 
Then  he  speaks  of  a  conversation  which  he  had  with  her,  when 
she  was  almost  at  the  point  of  death,  which  I  need  not  dwell 
upon,  for  although  the  plaintiff  says  she  talked  about  business, 
about  coming  to  Kendal  at  Easter,  and  what  she  was  going  to 
do,  he  does  not  say  that  there  was  any  conversation  which 
relates  to  the  subject  of  this  suit. 

Then  upon  the  box  being  opened  there  is  foijnd  in  it  the 
document  upon  which  the  plaintiff  files  his  bill,  and  which  is 
said  to  be,  and  which  the  court  is  invited  to  decide  to  be,  a 
declaration  in  favor  of  John  Warriner.  Now  if  the  words  only 
of  the  memorandum  are  read,  I  should  be  led  to  the  conclusion 
that  besides  the  things  which  the  plaintiff  says  the  box  con- 
tained, there  was  also  a  deed  of  gift,  because  the  words  are 
very  plain  :  "  The  contents  of  this  box  is  a  deed  of  gift  to  John 
Warriner,  Kendal."  No  deed  of  gift  is  produced,  and  it  is  not " 
suggested  that  there  was  any  other  thing  than  this  memorandum 
which  can  be  supposed  to  be  a  deed  of  gift.  The  memorandum 
proceeds :  [His  honor  read  the  rest  of  the  sentence,  observing 
upon  the  words  "  my  mother's  wish,"  that  there  was  there  evi- 
dently  some  error  of  expression,  and  resumed :]  There  the  sense 
of  that  part  of  the  thing  ends.  So  that,  as  it  stands,  the  meraoran- 
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dum  asserts  that  this  box  does  contain  a  gift  to  John  Warriner  of 
all  the  furniture.  But  there  is  no  sort  of  disposition  of,  nor 
any  notion  of  what  is  to  be  done  ^Yith  it.  If  it  were  comprised 
in  the  deed  of  gift  it  would  be  intelligible,  but  there  is  no 
mention  of  it  in  the  paper  which  I  am  called  upon  to  expound 
and  give  effect  to.  Then  this  follows:  [His  honor  read  the 
remaining  portion  of  the  memorandum  and  continued  :]  Now, 
to  a  man  of  common  sense  nothing  can  bo  clearer  than 
♦that  whatever  was  intended  by  this  memorandum  it  was  [352 
not  to  take  effect  until  after  the  death  of  the  person  who  wrote 
and  signed  it.  There  was  no  intention  of  parting  at  present 
with  anything.  The  chattels  are  to  remain  in  Hasten 's  pos- 
session. The  furniture  is  to  remain  in  the  house,  the  outer 
door  of  which  had  been  carefully  locked.  There  is  not  a  word 
like  a  donation  by  means  of  a  deed  of  gift.  But  when  the  last 
part  of  the  memorandum  is  looked  at,  the  matter  is  put  beyond 
the  possibility  of  a  doubt,  for  the  language  is :  "  Also  £100  each 
for  all  of  Warriner's  children,  if  anything  happened  among 
ihem  the  other  to  be  divided  among  the  rest."  That,  if  it  is 
jinything,  is  a  legacy  which  is  not  to  take  effect  until  after  her 
death.  There  is^no  suggestion  that  it  is  anything  but  that.  It 
does  not  rest  only  upon  that,  for  another  document  is  referred 
to,  which  was  found  under  strange  circumstances,  but  which  I 
must  take  upon  this  demurrer  to  be  truly  stated ;  and,  indeed, 
I  have  no  reason  to  doubt  the  truth  of  the  statement.  This  was 
a  paper  which  was  stuck  up  between  the  prongs  of  a  garden 
fork  and  the  wall  in  the  tool  house  or  privy,  upon  the  premises 
where  this  interview  took  place.  That  proceeds  thus:  [His 
honor  read  the  document.] 

That  paper  does  speak  of  the  time  present.  That  speaks  of 
"  deeds  "  to  be  handed  over  to  the  plaintiff,  pf  the  existence  of 
which,  until  he  read  the  contents  of  the  box,  he  was  ignorant. 
This  document  he  finds  and  reads  on  the  8d  of  April,  1872, 
after  Miss  Brathwaite's  death. 

[His  honor  read  the  20th  and  22d  paragraphs  of  the*  bill  as 
above  stated,  and  continued  :]  This  is  a'reniarkable  story ;  but 
as  I  have  said,  I  must  take  the  statement  in  the  bill  as  a  true 
statement.  Taking  it,  however,  as  it  stands,  and  giving  no  more 
importance  to  it  than  it  deserves,  this  second  paper  is,  as  I 
conceive,  as  clearly  testamentary  as  anything  possibly  can  be. 
The  plaintiff  does  not  pretend  that  there  was  any  communica- 
lion  between  him  and  Miss  Brathwaite,  or  that  there  was  anv 
suggestion  that  he  should  have  any  present  possession  or  any 
present  benefit.  The  terms  are  "  JBIOO  to  be  paid  down  at 
<»nce,'*  and,  further,  as  it  has  been  observed,  "all  expenses  to 
be  paid  out  of  the  bulk."     I  am  not  at  liberty  to  *adopt  [3t53 
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implicitly  the  suggestion  which  Mr.  Jackson  has  made  apon 
this,  when  he  referred  to  the  signification  of  the  word  "  bulk  " 
among  north  country  people,  and  said  that  it  meant  residue.  It 
may  or  may  not ;  1  know  nothing  about  that,  and  I  give  no 
opinion  on  tnat  subject.  But  I  sav  that  this  is,  as  I  read  it,  a  very 
Vlain  direction  by  Hannah  Brathwaite  that  after  her  death  the 
lin  box  containing  the  deeds  should  be  handed  over,  that  j£100 
Bhould  then  be  paid  down  at  once,  and  that  all  expenses  should 
be  paid  out  of  her  estate. 

It  is  hardly  necessary  to  observe  ''indeed  it  has  not  been 
argued  to  the  contrary)  that  if  the  char.icter  of  the  paper  is  tes- 
tamentary, then  of  course  it  is  impossible  to  enlarge  or  convert 
it  into  a  declaration  of  trust.  The  dai:<rer  is  great  if  such  an 
attempt  were  to  succeed ;  because  the»i  the  result  of  such  a 
transaction  as  this  would  be,  that  the  sci  3mn  disposition  of  pro- 
perty which  the  law  requires  to  be  made  in  the  shape  of  a  will, 
would  be  entirely  lost  sight  of,  because  this  would  be  as  good  a 
disposition,  or  perhaps  better,  than  any  will  which  could  be 
.made.  Then  it  is  said  that  the  possesrion  of  this  box  by  the 
plaintiff  establishes  his  title.  His  possession,  uiider  the  circum- 
stances that  he  states,  is  nothing.  He  says  that  Miss  Brathwaite 
said  to  him  in  effect :  "  I  desire  you  to  take  into  your  possession 
and  to  stick  bv  this  box,  the  key  of  which  I  keep."  What  sort 
of  possession  is  that?  Can  it  be  doubted,  for  a  moment,  that 
if  the  next  day,  or  any  other  day  afterwards,  she  had  said,  "  Give 
me  back  that  box,"  that  he  must  have  given  it  to  her  ?  The 
nearest  justice  of  the  peace,  or,  if  he  had  not  jurisdiction,  the 
nearest  County  Court,  if  it  had  been  necessary  to  appeal  to  the 
law,  would  have  been  at  once  sufficient.  She  would  have  said  : 
"  It  is  my  box,  I  gave  it  to  you  to  take  care  of  it  for  me,  and 
desired  you  to  stick  to  it ;  I  keep  the  key,  now  give  it  me  back." 
If  she  had  said  that,  he  would  have  had  no  answer. 

Upon'the  whole,  finding,  as  I  do,  that  the  law  upon  the  subject 
is  clear  and  distinct,  and  needs  no  other  exposition  or  reference 
than  th^t  which  I  have  read  from  MUroy  v.  Lord  (*),  I  think 
that  this  does  not  amount  to  a  declaration  of  trust ;  I  add  to 
that,  that,  in  my  judgment,  the  papers  themselves,  or  the  letters, 
354]  '^'J^ust  be  taken  as  purely  testamentary,  that  is  to  say, 
that  they  were  to  have  no  effect  during  the  life  of  Miss  Brath- 
waite, and  that,  therefore,  they  are  of  no  validity  or  effect  to 
support  the  plaintiff's  title.  The  demurrer,  therefore,  must  be 
allowed. 

Solicitor  for  the  plaintiff:  Mr.  H.  S.  Waieit,  agent  for  Mr. 
R.  F.  Thompson^  Kendal. 

Solicitor  for  the  defendants :  Mr.  J.  if.  Johnson. 

(»)  4  D.  F.  &  J.,  274.  inflfB,  675, 867.    Moak'a  note  to  CUike'i 

See  Moak's  Van  Santvoord's  Plead-    Chj.  (Ed.  1869),  p.  213. 
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[Law  Reports,  16  Equity,  438.] 
L.  e.  for  M.  B.  May  29, 1873. 

♦Wolverhampton  and  Walsall  Railway  Company  v.  [433 
London  and  North-westbrn  Railway  Company. 

[1873    W-    107.] 

RaUway  Company —Working  Agreement —Agreement  to  carry  Pa/rticvlar  Traffic 
over  Line — Injunction — Arbitration  Clauae — EaUtoay  Companies  Arbitration 
Act,  1859  (22  d  23  Vict,  c,  59)— Jurisdiction. 

By  an  a^nreement  dated  the  26th  of  Febrnary,  1866,  and  afterwards  confirmed. 
by  act  of  parliament,  the  plaintiff  company  ag^reed  to  construct  a  line  of  railway 
between  certain  termini,  and  the  defendant  company  ag^reed  to  work  it,  and  daring 
the  continuance  of  the  agreement  to  develop  and  accommodate  the  local  and 
through  traffic  thereon,  and  to  carry  over  it  certain  traffic  particularly  specified  ; 
and  it  was  agreed  that  all  differences  under  the  agreement  should  be  determined 
by  a  standing  arbitrator  to  be  named  by  the  companies  in  January  in  each  year, 
or  failing  such  nomination  by  the  board  of  trade  on  the  application  of  either 
company  in  February  in  each  year ;  and  that  all  such  clauses  of  the  acts  of  par- 
liament for  the  time  being  in  force  in  regard  to  railways  as  should  relate  to  the 
settlement  of  disputes  by  arbitration  should,  so  far  as  applicable,  and  except-  as 
therein  otherwise  provided,  be  deemed  incorporated  with  the  agreement,  and 
that  the  agrement  should  continue  for  999  vears  from  the  date  thereot.  The 
plaintiff  company  constructed  the  line,  and  the  defendant  conxpany  entered  into 
possession  thereof,  but  carried  a  large  proportion  of  traffic  which  ought  to  have 
passed  over  the  plaintiffii'  line  by  other  lines  belonging  to  the  defendant  company 
and  a  bill  was  filed  to  restrain  the  defendant  company  from  so  doing : 

Held,  on  demurrer,  first,  that  inasmuch  as  no  standing  arbitrator  had  been 
appointed  in  accordance  with  the  agreement,  the  jurisdiction  of  the  court  was  not 
ousted ;  secondly,  that  the  case  was  one  in  whidi  the  court  could  interefere  by 
injunction. 

Lumley  v.  Wagner  (')  considered. . 

This  was  a  demurrer  to  a  bill  by  the  Wolverhampton  and  Wal 
sail  Railway  Company  against  the  London  and  North-Western 
Company,  and  Stephen  Reay,  their  secretary.  By  an  agree- 
ment between  the  plaintiff  and  defendant  companies,  dated  the 
26th  of  February,  1866,  and  afterwards  sanctioned  by  act  o^ 
parliament,  it  was  agreed  that  the  plaintiff  company  should 
construct  certain  lines  of  railway  between  Wolverhampton 
♦and  Walsall,  in  accordance  with  the  provisions  of  an  act  [434 
of  parliament  therein  referred  to;  and  it  was  amongst  other 
things  provided  as  follows : 

"  (9).  The  railways,  branch,  or  branches,  and  other  works  to 
be  constructed  under  the  foregoing  clauses,  and  completed  as 
aforesaid,  shall  as  from  the  certificate  of  the  board  of  trade  of 
the  completion  thereof  respectively  fit  for  public  traffic  being 
obtained,  and  thenceforth  during  the  continuance  of  this  agree- 
ment, be  occupied,  worked,  and  managed,  and  the  traffic 
thereon,  and  the  tolls,  rates,  and  charges  in  respect  thereof,  be 

O  1  D.M.  &  G.,  604. 
6  Eno.  Rep.]  100 


794  EQUITY  CASES.  [L.  TL 

mZ  W.  and  W.  Railway  Co,  v.  L.  and  N.  W.  Railway  Co.       L.C.  for  M.R. 

m 

fixed,  regulated,  and  received,  subject  to  the  following  clauses, 
exclusively  by  the  North  Western  Company,  who  shall  at  all 
times  during  the  continuance  of  this  agreement  at  their  own 
cost  maintain  the  same  and  all  works  and  constructions  required 
by  the  Wolverhampton  and  Walsall  Company's  said  act,  in 
reference  to  the  railway  thereby  authorized,  in  good  condition 
and  repair,  and  (as  regards  the  works  and  constructions  required 
us  last  aforesaid)  observe  and  discharge  all  liabilities  and  dam- 
ages under  the  said  act,  or  otherwise  in  reference  to  the  working 
and  maintaining  the  said  railway  and  works,  and  shall  at  the 
like  cost  forthwith  upon  the  completion  of  the  said  railways, 
branch,  or  branches,  and  other  works  respectively,  stock  and 
provide  the  same,  and  at  all  times  during  the  continuance  of 
this  agreement  keep  the  same  stocked  and  provided,  with  all 
persons  and  things  necessary  or  usually  provided  for  the  occu- 
pation, working,  and  management  of  railways,  and  for  the 
efiective  carrying  of  the  traffic*  thereof,  and  shall  at  all  times 
during  the  continuance  of  this  agreement  properly  and  effi- 
ciently develop  and  accommodate  both  the  local  and  througli 
traffic,  whether  in  passengers,  animals,  goods,  parcels,  mineral:*, 
or  otherwise,  on  the  said  railways,  branch,  and  branches,  an(l 
carry  over  the  Wolverhampton  and  Walsall  Company's  said 
authorized  railway  (varied  as  aforesaid),  first,  all  such  traffic  a-« 
aforesaid  arising  between  Walsall  and  Wolverhampton,  and  nil 
the  places  between  ;  secondly,  all  such  through  traffic  as  aforesaitl 
destined  for  Walsall,  and*  passing  through  Wolverhampton,  and 
all  such  through  traffic  as  aforesaid  destined  for  Wolverhampton, 
and  passing  through  Walsall ;  and,  thirdly,  all  ^ch  through 
traffic  as  aforesaid  arising  at  Walsall  or  Wolverhampton,  or  in- 
435]  termediate  places,  for  *which  the  same  railway  will  form 
the  shortest  route,  so  far  as  public  convenience  will  permit. . . ." 

"  (18).  All  questions  and  differences  under  this  agreement  be- 
tween the  companies  parties  hereto,  including  the  adjusting  and 
adjudicating  all  traffic,  tolls,  rates,  and  charges,  shall  be  deter- 
mined by  a  standing  arbitrator,  who  shall  be  named  by  the  two 
companies  in  the  month  of  January  in  each  year,  or  failing  such 
nomination,  by  the  board  of  trade,  on  the  application  of  either 
company,  in  the  month  of  February,  and  all  such  clauses  of  the 
act  or  acts  of  parliament  for  the  time  being  in  force  in  regani 
to  railways  as  shall  relate  to  the  settlement  of  disputes  by 
arbitration,  shall  so  far  as  applicable,  and  except  as  herein 
otherwise  provided,  be  deemed  incorporated  with  this  agree- 
ment. ..." 

"(19).  This  agreement  shall  continue  for  the  term  of  999 
years  from  the  date  hereof." 

The  plaintiff  company  duly  constructed  their  lines  of  railway 
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in  accordance  with  the  agreement,  and  the  defendant  company 
took  possession,  and  had  since  remained  in  exclusive  occupation 
thereof.  Besides  the  plaintiff  company's  lines,  there  were  three 
lines  of  railway  between  Wolverhampton  and  Walsall,  all  of 
which  belonged  to  the  defendant  company. 

The  bill  alleged  that  the  defendant  company  instead  of  carry- 
ing over  the  plaintiff's  line  of  railway  between  Wolverhampton 
and  Walsall  all  such  local  and  through  traffic  as  by  the  agree- 
ment they  agr.eed  and  were  bound  to  carry  over  the  same,  had 
in  breach  of  the  agreement  carried  a  large  proportion  of  such 
traffic  between  Wolverhamton  and  Walsall  over  their  own  lines 
of  railway,  and  had  ever  since  the  said  agreement  came  into 
operation  wholly  neglected  and  omitted  efficiently  to  develop 
and  accommodate  either  the  local  or  the  through  traffic  on  the 
plaintiff's  railway. 

The  bill  prayed  for  a  declaration  that  according  to  the  true 
construction  of  the  agreement  of  the  26th  of  February,  1866, 
the  defendant  company  were  bound  during  the  continuance 
thereof,  and  ought  properly  and  effectually  to  develop  and 
accommodate  both  the  local  and  through  traffic,  whether  in 
passengers,  animals,  goods,  parcels,  minerals,  or  otherwise,  on 
the  plaintiff's  said  railway,  and  to  carry  over  the  plaintift^'s  said 
railway,  first,  all  such  traffic  *as  aforesaid  arising  between  [436 
Walsall  and  Wolverhampton,  and  all  places  between  ;  secondly, 
all  such  through  traffic  as  aforesaid  destined  for  Walsall,  and 
passing  through  Wolverhampton,  and  all  such  through  traffic 
as  aforesaid  destined  for  Wolverhampton,  and  passing  through 
Walsall;  and,  thirdly,  all  such  through  traffic  as  aforesaid 
arising  at  Walsall  or  Wolverhampton,  or  intermediate  places, 
for  which  the  same  railway  formed  the  shortest  route,  so  far  as 
public  convenience  would  permit. 

The  bill  also  prayed  for  an  injunction  to  restrain  the  defend- 
ant company,  and  their  directors,  officers,  servants,  and  agents, 
from  carrying  over  any  line  or  lines  of  railway  other  than  the 
plaintiffs'  said  Wolverhampton  and  Walsall  Railway  (first),  any 
local  or  through  traffip,  whether  in  passengers,  animals,  goods, 
parcels,  minerals,  or  otherwise,  arising  between  Walsall  and 
Wolverhampton ;  or,  (secondly),  any  such  through  traffic  as 
aforesaid  destined  for  Walsall,  and  passing  through  Wolver- 
hampton, or  any  such  through  traffic  as  aforesaid  destined  for 
Wolverhampton,  and  passing  through  Walsall ;  or  (thirdly),  any 
such  through  traffic  as  aforesaid  arising  at  Walsall,  or  Wolver- 
hampton, or  intermediate  places,  for  whicii  the  plain  tiffs'  saidWol- 
verhamptou  and  Walsall  Kailway  formed  the  shortest  route,  so 
far  as  public  convenience  would  permit;  and  for  an  account  of 
the  traffic  which  the  defendant  company  ought,  according  to 
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the  said  agreement,  to  have,  but  which  they  had  not,  carried 
over  the  plaintiffs'  railway,  and  of  what  was  due  to  the  plaint- 
ifts  from  the  defendants  in  respect  thereof.  The  defendant 
company  demurred.  The  bill  did  not  allege  that  any  standiii<r 
arbitrator  had  been  appointed  pursuant  to  the  agreement,  and 
it  was  admitted  at  the  bar  that  in  fact  no  such  arbitrator  had 
been  appointed. 

Sir  iZ.  Baggallay,  Q.C.,and  Mr.  //.  A.  Giffardy  for  the  de- 
murrer :  First :  the  jurisdiction  of  this  court  is  ousted  by  the 
joint  operation  of  the  18th  clause  of  the  agreement  and  the 
Railway  Companies  Arbitration  Act,  1859,  s.  26  (which  act  is 
incorporated  in  the  agreement  by  clause  18) :  Watford  and 
Rickmaiisworih  Railway  Company  v.  London  and  North  Western 
437]  Rciili^ciy  Company  (*).  *Although  no  arbitrator  has  in 
fact  been  appointed  in  accordance  with  the  terms  of  the  agree, 
ment,  still  there  is  an  agreement  to  refer  to  arbitration,  and  tliat 
is  what  ousts  the  jurisdiction  of  the  court.  The  Railway  Com- 
panies Arbitration  Act,  1859,  s.  6,  provides  for  the  appointment 
of  two  arbitrators  where  the  companies  have  not  agreed  on  a 
single  arbitrator,  and  recourse  may  be  had  if  necessary  to  tluit 
clause ;  or  it  may  be  that  the  parties  must  wait  until  January 
or  February  in  next  year  before  they  appoint  an  arbitrator, 
which  would  not  be  an  unreasonable  stipulation. 

Secondly  :  the  bill  seeks  to  restrain  the  breach  of  a  particular 
clause  of  an  agreement  of  which  as  a  whole  the  court  will  not 
enforce  specific  performance ;  and  under  these  circumstance:) 
the  court  M'ill  not  interfere,  but  leave  the  parties  to  their  remedy- 
at  law:  Johnsdh  v.  Shrewsbury  and  Birminingham  Railway  Com- 
pany{*);  Brett  v.  JSast  India  and  London  Shipping  Company  (') ; 
Blackett  V.  Bates  (-•) ;  unless,  indeed,  there  is  a  negative  stipula- 
tion in  the  agreement,  capable  of  being  isolated^  so  as  to  form 
a  distinct  contract :  Lumlcy  v.  Wagner  (*).  There  is  no  such 
stipulation  here.  Moreover,  even  in  the  last  mentioned  class 
of  cases,  the  court  does  not  interfere  unless  it  could  do  complete 
justice  between  the  parties:  Pollard  v.  Qayion  (•);  and  how 
could  the  court  ascertain  here  whether,  for  example,  the  defend- 
ant company  was  properly  developing  the  local  trdfic?  If  the 
court  attempted  this,  it  would  have  to  superintend  the  working 
of  the  line  for  999  years. 

The  Solicitor  General  (Sir  G.  JesseU)^  Mr.  Fry^  Q.C.,  and  Mr. 
Speedy  for  the  plaintiffs,  were  not  called  upon. 

Lord  Sblborne,  L.C. :  I  am  clearly  of  opinion  that  this  de- 
murrer must  be  overruled.     With  respect  to  the  point  about 
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the  arbitration,  the  burden  of  excluding  the  jurisdiction  of  the 
court  rests  on  the  defendants.  There  are  authorities  un- 
doubtedly which  show  that  an  aabitration  *clau8e  may  [438 
exclude  the  jurisdiction  ;  I  am  far  from  saying  that  it  might  not 
be  argued  on  this  clause,  confirmed  as  it  is  by  an  act  of  parlia- 
ment, that  it  would  exclude  the  jurisdiction ;  but  I  am  not 
called  on  to^  give  a  judicial  opinion  on  that  point,  because 
really  the  facts  do  not  raise  it.  The  clause  expressly  provides, 
for  the  settlement  of  ditterences  in  a  particular  manner,  "  by  a 
standing  arbitrator,"  that  is,  a  single  arbitrator  "  who.shall  be 
named  by  the  two  companies  in  themonthof  January  in  each  year, 
and  failing  such  nomination,  by  the  board  of  trade  on  the  /ip- 
plication  of  either  company,  in  the  month  of  February."  It  is 
clear  that  the  board  of  trade  can  have  no  jurisdiction,  except 
in  the  terms  in  which  it  is  given,  and  that  is  on  the  application 
of  either  company  in  the  month  of  February.  The  bill  does 
not  allege  that  any  such  standing  arbitrator  exists,  or  has  been 
appointed  according  to  that  part  of  the  agreement;  and  so  far 
as  one  may  go  out  of  the  bill,  I  see  no  reason  to  suppose  that 
l>y  amending  the  bill  the  existence  of  such  an  arbitrator  could 
be  shown.  That  being  so,  there  is  no  agreement  that  I  can 
find  to  refer  to  any  one,  except  such  a  standing  arbitrator;  and  it 
would  be  a  most  unreasonable  construction  of  such  a  clause,  to 
suppose  thatit  excludes  the  jurisdiction  of  the  ordinary  Courts  of 
Law  and  Equity,  except  in  the  case  in  which  it  substitutes  foi 
them  the  jurisdiction  of  the  arbitrator  for  which  it  provides. 
The  reference  to  the  clauses  in  the  general  act  of  parliament 
with  the  reference  to  railway  arbitrations  is  only  that  they  shall 
be  considered  as  incorporated  in  this  agreement,  so  far  as  ap- 
plicable, and  except  as  otherwise  provided.  This  appears  to 
me  to  exclude  entirely  the  application  of  the  clause  to  which 
Mr.  Qiffard  referred,  to  the  effect  that  where  the  companies 
have  not  agreed  to  refer  to  a  single  arbitrator,  then  arbitrators 
more  than  one  may  be  appointed  in  the  particular  manner 
there  mentioned.  Here  there  is  an  agreement  to  refer  to  a 
single  standing  arbitrator;  and  the  one  company  is  just  as 
much  to  blame  as  the  other  if  that  mode  of  settling  the  differ- 
once  has  not  been  kept  alive  in  the  way  intended  between  them. 
Then,  with  regard  to  the  argument,  that  upon  the  principles 
applicable  to  specific  performance  no  part  of  the  relief  asked  by 
this  bill  can  be  granted,  I  cannot  help  observing,  that  there  is 
Home  fallacy  and  ambiguity  in  the  Way  in  which  in  cases  of  this 
♦kind  those  words  "  specific  performance  "  are  very  fre-  [439 
quently  used.  There  is  a  class  of  suits  in  this  court,  known  as 
suits  for  specific  performance  of  executory  agreeraents,  which 
agreements  are  not  intended  between  the  parties  ty  6o  the  final 
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instruments  regulating  their  mutual  relations  under  their  con- 
tracts. We  call  those  executory  contracts  as  distinct  from  exe- 
cuted contracts :  and  we  call  those  contracts  *'  executed,"  in 
which  that  has  been  already  done  which  will  finally  determine 
and  settle  the  relative  positions  of  the  parties,  so  that  nothing 
else  remains  to  be  done  for  that  particular  purpose.  The  com- 
mon expression,  "  specific  performance,"  as  applied  to  suits 
.  known  by  that  name,  presupposes  an  executory  as  distinct  from 
an  executed  agreement,  something  remaining  to  be  done,  such 
as  the  execution  of  a  deed  or  a  conveyance,  in  order  to  put  the 
parties  in  the  position  relative  to  each  other  in  which  by  the 
preliminary  agreement  they  were  intended  to  be  placed.  Of 
course  if  you  pass  from  the  technical  to  the  etymological  eftect 
of  the  words,  "  specific  perfonmance  "  might  signify  any  direc- 
tion given  by  the  court  for  the  doing  of  anything  whatever  in 
specie  :  and  I  cannot  help  thinking  that  in  this  class  of  cases  a 
little  confusion  has  sometimes  arisen  from  transferring  conside- 
rations applicable  to  suits  for  specific  performance,  properly  so 
called,  to  questions  which  have  arisen  as  to  the  propriety  of  the 
court  requiring  something  or  other  to  be  done  in  specie.  There 
is  a  considerable  class  of  contracts,  such  as  ordinary  agreements 
for  work  and  labor  to  be  performed,  hiring,  and  service,  and 
things  of  that  sort,  out  of  which  most  of  those  cases  have  arisen, 
which  are  not  in  the  proper  sense  of  the  words  cases  for  "  spe- 
cific performance ;"  in  other  words,  the  nature  of  the  contract 
is  not  one  which  requires  the  performance  of  some  definite  act 
such  as  this  court  is  in  the  habit  of  requiring  to  be  performed 
by  way  of  administering  superior  justice,  rather  than  leave  the 
parties  to  their  rights  and  remedies  at  law.  It  is  obvious  that 
if  the  notion  of  specific  performance  were  applied  to  ordinary 
contracts  for  work  and  labor,  or  for  hiring  and  service,  it  would 
require  a  series  of  orders,  and  a  general  superintendence,  which 
could  not  conveniently  be  undertaken  by  any  court  of  justice; 
and  therefore  contracts  of  that  sort  have  been  ordinarily  left  to 
their  operation  at  law. 

440]  *W"ith  regard  to  the  case  of  Lumley  v  Wcufner  (*),  to 
whicn  reference  was  made,  really  when  it  comes  to  be  examined 
it  is  not  a  case  which  tends  in  any  way  to  limit  the  ordinary 
jurisdiction  of  this  court  to  do  justice  between  parties  by  way 
of  injunction.  It  was  sought  in  that  case  to  enlarge  the  juris- 
diction on  a  highly  artificial  and  technical  ground,  and  to  extend 
it  to  an  ordinary  case  of  hiring  and  service,  which  is  not  pro- 
perly a  case  of  specific  performance:  the  technical  distinction 
being  made,  that  if  you  find  the  word  "  not"  in  an  agreement — 
"  I  will  not  do  a  thing  " — ^as  well  as  the  words  "  I  will,"  even 
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although  the  negative  terra  might  have  been  implied  from  the 
positive,  yet  the  court  refusing  to  act  on  an  implication  of  the 
negative,  will  act  on  the  expression  of  it. '  I  can  only  say,  that 
I  slioukl  think  it  was  the  safer  and  the  better  rule,  if  it  should 
eventually  be  adopted  by  this  court,  to  look  in  all  such  cases  to 
the  substance  and  not  to  the  form.  If  the  substance  of  the 
agreement  is  such  that  it  would  be  violated  by  doing  the  thing 
sought  to  be  prevented,  then  the  question  will  arise,  whether 
this  is  the  court  to  come  to  for  a  remedy,  if  it  is,  I  cannot 
think  that  ought  to  depend  on  the  use  of  a  negative  rather  than 
an  affirmative  form  of  expression.  If,  on  the  other  hand,  the 
substance  of  the  thing  is  such,  that  the  remedy  ought  to  be 
sought  elsewhere,  then  I  do  not  think  that  the  forum  ought  to 
be  changed  by  the  use  of  a  negative  rather  than  an  affirmative. 
But  that  class  of  cases,  in  which  the  court  has  striven  to  enlarge 
rather  than  to  narrow  its  jurisdiction,  seems  to  me  to  have  uo 
application  at  all  in  a  case  like  this,  where  there  is  an  agreement 
in  substance  for  the  lease  of  a  line  of  railway,  not  like  Johnson 
V.  Shnwsbury  and  Birmingham  Railway  Company  (*),  which  was 
merely  a  contract  hy  the  railway  company  remaining  in  posses- 
sion of  their  line,  with  their  contractor,  to  supply  the  things 
necessary  for  its  working,  and  that  terminable  by  notice,  which 
notice  they  had  given,  whether  rightly  or  wrongly ;  nor  like  the 
case  of  SCxckeit  v.  Bates  (')  where  there  was  a  lease  executed  of 
u  wayleave,  without  any  covenant  on  the  subject  concerning 
which  the  disputes  between  the  parties  afterwards  arose ;  though 
there  was  an  agreement  which,  under  those  circumstances,  must 
be  regarded  simply  *a3  concurrent  and  collateral,  and  not  [441 
part  of  the  lease,  for  the  supply  of  engine  power,  and  for  the 
repair  of  the  line  belonging  to  the  party  who  was  to  make  the 
repairs.  The  court  thought,  and  probably  it  was  quite  right  in 
thinking,  that  those  were  not  matters  for  specific  performance 
proper,  and  that  they  were  not  matters  in  which  a  more  com- 
plete or  convenient  or  just  remedy  could  be  given  in  this  court 
than  in  a  Court  of  Law. 

But  here  you  have  an  agreement  confirmed  by  statute,  in  other 
words  an  act  of  parliament,  vesting  practically  for  ever  (for  999 
years)  the  line  of  the  plaintiff  company,  on  certain  terms,  in  the 
defendants.  The  defendant  company  are  in  possession;  noth- 
ing whatever  remains  to  be  done  to  complete  their  railway,  nor 
can  they  be  ousted  from  it.  The  only  question  is,  whether, 
being  in  possession  under  that  act  of  parliament  for  that  period 
of  time,  they  are  or  are  not  at  liberty  to  depart  from  the  terms 
on  which  it  was  stipulated  t^at  they  should  have  that  possession. 
£  do  not  think  that  any  of  the  questions,  or  any  of  the  difficul- 

O  3  D.  M.  &  G.,  014.  (•)  Law  Eep.,  1  Ch.,  117. 
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ties  which  arose  in  those  other  cases,  at  all  apply  to  a  case  like 
this.  If  the  defendants  are  not  using  the  line  as  they  promised 
to  use  it,  it  appeal's  to  me  that  the  other  party,  who  is  out  of 
possession  by  virtue  of  this  parliamentary  agreement,  is  quite 
at  liberty  to  come  to  this  court,  and  to  ask  that  they  may  be 
compelled  to  use  the  line  as  they  agreed,  provided  the  court 
sees  its  way  to  define  that  which  they  ought,  or  ought  not,  to  do. 
I  therefore  think  this  demurrer  must  be  overruled  in  the  usual 
way. 

Solicitors :  Mr.  JR.  F,  Roberts ;  Messrs.  Baxter ^  Rose^  ^  Norton. 

A  clause  in  a  contract,  providing  that  But  in  this  country  it  has  been  held 

in  case  any  dispute  should  arise  in  rej^ard  that  where  one  of  the  parties  refused 

to  it,  the  same  may  be  settled  by  arbi-  to  appoint  arbitrators  to  fix  the  value 

trators,  is  no  bar  to  an  action  upon  the  or   prevent    an    award  after  appoint- 

contract.     Haggart  v.  Morgan,  5  N.  T.  ment,the  Go\xTt,if  justice  required  a  epe^ 

Rep.,  423 ;  2  Pars,  on  Cont.,  6th  ed..707  et.  dfic  performance,  would  ascertain  what 

seq. ;  Binsse  v.  Paige,  1  Abbott's  Court  would  be  a  fair  value,  and  decree  per- 

Appeals  Dec,  140, 144;  Conner  v.i>r<zA;«,  formance.     DwimUU  v.    KetUeta$,    16 

1  Ohio  State  Rep.,  166 ;  Hart  v»  Lan-  Abb.,  205. 4  Bosw.,  491 ;  KeUo  v.  KeSy, 

man,  29  Barb.,  411;  Sinclair 'v.  Tall-  1  Daly,  422 ; -Y.  T„eic,v,8araioga,ete., 

madge,  35  Barb.,  602 ;  Scott  v.  Avery,  5  39  Barb.,  289  ;  Viany  v.  Ferran,  54  Barb., 

House  of  Lords'  Cas.,  81 1 ;  Livingeton  v.  629,  5  Abb.  Prac  N.  S.,  110 ;  Ryder  v. 

RoUi,  5  Ellis  &  Black.,  131 ;  3  American  Jenny,  2  Kob.,  56 ;  Graham  v.  Jame*,  7 

Law  Rev. ,  249-265.  Rob. ,  468.    And  a  court  aprreed  upon 

But  see  Moak's  Van  Santvoord's  PI.,  by  the  parties  to  appoint  appraisers  may 
486-8  ;  Lanman  v.  Young,  31  Penn.  do  so.  N.  T.,  etc,  v  Saratoga,  etc.,  39 
St.  R.,  806 ;  Stewart  v.  Cuyler,  17  Barb.,  Barb.,  289 ;  SUvoart  v.  Ouyler,  17  Barb., 
482;  3  Campbell's  Lives  Chief  Justices,  482.  *  If  the  value  be  fixed  by  apprais- 
es. Engf.  ed.  Nor  does  the  pendency  of  ers  it  can  only  be  set  aside  for  fraud  or 
an  arbitration.  Haggart  v.  Morgan,  5  misconduct,on  the  facts  beinf^  pleaded 
New  York,  423 ;  SmUh  v.  Compton,  20  and  proved.  Ryder  v.  «75nn^,  2  Rob.,  56. 
Barb.,  262.  But  see  Stewart  v.  Cuyler,  Although  ordinarily  a  suit  will  not  lie 
17  Barb.,  482.  But  an  action  at  law  to  enforce  the  specific  performance  of  an 
will  lie  for  breach  of  an  agreement  to  re-  asn^eement  for  arbitration.  Oreasan  v. 
fer  differences  which  may  arise  between  KettletOB^  17  New  York,  496 ;  2  Story's 
the  parties  to  a  contract.  Livingston  v.  Eq.  Jur.,  §  1457.  There  is,  however,  a 
RoUi,  5  Ellis  &  Blackburn  (85  Eng.  Com.  clear  distinction  between  an  agreement 
L.  Rep.).  131.  to  refer  a  matter  to  arbitrators  and  a 

It  seems  to  have  been  held  in  England  contract  that  no  right  of  action  shall 

that  where  the -parties  agree  that  the  accrue  until  a  third  person  has  decided 

amount  to  be  paid  for  property  or  its  use  upon  any  difference  that  may  arise  be- 

shall  be  settled  by  arbitrators  in  case  of  tween  the  parties.     Scott  v.  Avery,  5 

disagreement  of  the  parties,  that  on  a  House  of  Lords  Cas.,  811 ;  Moak's  Van 

disagreement  and  a  failure  to  fix  the  Santvoord's  PL,  486-8  ;  Smith  v.  Brady^ 

amount  by  arbitrators,  a  Court  of  Equity  17  N.  Y. ,  176-7.    In  such  cases,  however, 

could  not  enforce  the  contract  unless  equity  will  not  restrain  an  action  upon 

some  special  equity  required  such  en-  the  contract,  but  the  provisions  for  the 

forcement.    Morgan  v.  MUman^  3  De  determination  ofthequestions  by  a  third 

Gex,Mac  N.  &  Gord.,24,and  Mr.  Perkins's  person  must  be  pleaded  in  defense  of  the 

note  to  Am.  ed. :  see  1  Sto.  Eq.  J'ur.,  action  at  law  thereon.  Baron  De  Worms 

§  670.  V.  MeUier,  poet  p. — . 
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♦In  re  Teape's  Trusts.  [442 

Will  —  Limited  Power  of  Appointment — General  Bequest  to  Object  of  Power  — 

Payment  of  Debts, 

A  testator,  having  a  limited  power  to  appoint  the  income  of  £5,000  consols  to 
his  wife  for  her  life,  and  having  no  other  power,  by  his  will,  which  contained  no 
reference  "to  the  power,  after  nrst  directing  payment  of  his  debts  and  funeral 
eicpenses,  devised  and  bequeathed  the  residue  of  his  estate  belonging  to  him  at 
the  time  of  his  decease,  or  over  which  he  might  have  any  power  of  disposition  or 
control,  to  his  wife  her  heirs,  assigns,  and  legal  representatives  for  ever  in  full 
property ; 

Jaeld,  that  the  power  was  well  exercised. 

CloggUmn  v.  WcUcott  Q)  not  followed.  . 

PETmoN.  Hananiah  Teape  by,  his  will,  dated  the  25th  of 
March,  1865,  gave  the  sum  of  ^8500  consols  to  his  executors 
upon  trust  to  pay  the  income  thereof  to  his  son  Theodore  Teape 
for  his  life,  and  after  his  death  upon  trust  to  pay  to  any  wife 
with  whom  his  said  son  Theodore  Teape  might  intermarry,  who 
should  survive  him,  so  much  of  the  income  of  £5000  consols, 
part  of  the  said  sum  of  £8500  consols,  for  her  life,  as  the  said 
Theodore  Teape  shouKl  by  any  deed  or  by  his  last  will  and  tes- 
tament legally  executed  direct  or  appoint,  and  subject  to  such 
appointment  (if  any),  o'  in  case  no  such  appointment  should  be 
made,  the  testator  decLi/ed  trusts  of  the  said  sum  of  £8500  con- 
sols in  favor  of  the  children  and  issue  of  the  said  Theodore 
Teape,  as  in  the  said  wi'l  mentioned.  The  testator  died  on  the 
7th  of  July,  1868.  Theodore  Teape  made  his  will,  dated  the 
14th  of  November,  1871,  which,  so  far  as  material,  was  as  fol- 
lows : 

"I  will,  order,  and  direct  that  as  soon  .as  possible  after  mv 
decease  my  just  debts  and  funeral  expenses  be  first  fully  paid. 
After  the  payment  of  my  just  debts  and  funeral  expenses  I  give, 
devise,  and  bequeath  the  rest,  residue,  and  remainder  of  my 
real  and  personal,  movable  and  immovable  properties  and  es- 
tate, of  what  kind,  nature,  and  description  soever  the  same  may 
be  composed,  to  whatsoever  the  same  may  amount,  and  where- 
soever situate,  *lying,  and  being,  the  same  maybe  found  [443 
to  me  belonging  at  the  time  of  my  decease,  or  to  which  I  may 
be  in  anywise  entitled,  or  over  which  I  may  have  any  power  of 
disposition  or  control,  unto  my  wife  Mary  Monaghan  and  toher 
heirs,  assigns,  and  legal  representatives  in  full  property  for  ever, 
to  have  and  to  hold  the  same  and  every  part  thereof  unto  my 
said  wife  the  said  Mary  Monaghan  and  to  her  heirs,  assigns,  and 

(1)  18  Sim.,  523. 
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legal  representatives,  from  the  day  of  my  decease  thenceforth 
for  ever  in  full  property,  and  the  same  to  be  by  her  or  them  re- 
ceived, recovered,  used,  enjoyed,  and  disposed  of  as  she  or  they 
may  deem  best,  I,  the  said  testator,  hereby  making  my  said 
wife  my  sole  and  universal  devisee  and  legatee." 

.No  power  of  appointment  other  than  the  power  conferred  upon 
him  by  the  will  of  the  said  Hananiah  Teape  was  vested  in  the 
said  Theodore  Teape  at  the  time  of  his  death.  On  the  31st  of 
January,  1873,  Theodore  Teape  died.  The  fund  having  been 
paid  into  court,  the  present  petition  was  presented  by  the  widow 
of  Theodore  Teape,  who  prayed  that  she  might  be  declare^  en- 
titled as  from  the  death  of  her  late  husband,  and  during  her 
life,  to  the  income  of  the  said  sum  of  £5000  consols.  The  ques- 
tion was,  "whether  the  residuary  bequest  in  the  testator's  will 
was  a  valid  exercise  of  the  power  of  appointment.  The  petition 
was  opposed  by  the  persons  entitled  in  default  of  appointment. 

Mr.  Waller^  for  the  petitioner:  In  this  case  the  testator 
<lirected  his  trustees  to  pay  to  the  wife  of  his  son  Theodore 
Teape,  during  her  life,  so  much  of  the  income  of  the  sura  of 
£5000  consols  as  the  said  Theodore  Teape  should  by  deed  or 
will  appoint.  This  power  .was  duly  exercised  by  the  residuary 
gift  in  the  will  of  Theodore  Teape,  who  bequeathed  to  his  wife 
all  the  property  over  which  he  had  any  power  of  disposition  or 
control.  The  intention  must  be  collected  from  the  whole  will, 
as  in  Bailey  v.  Lloyd  (*),  where  a  testator  was  held,  upon  the 
whole  will,  to  have  shown  an  intention  to  execute  a  power  of 
appointment  over  certain  estates,  though  he  directed  part  of  the 
444]  proceeds  *of  the  sale  of  the  estates  to  be  applied  to  pur- 
poses not  warranted  by  the  power.  In  Pidgely  v.  Pidgely  (*)  a 
general  bequest  of  personalty,  with  a  reference  to  all  property 
over  which  the  testator  had  a  power  of  appointment,  was  held 
to  operate  as  an  execution  of  the  power.  .  Here  the  testator  has 
given,  in  the  widest  terms,  all  the  property  he  possessed,  or  over 
which  he  had  any  power  of  disposition.  In  Cowx  v.  Foster  (^)  a 
testator,  having  a  power  to  appoint  realty  among  children,  de- 
vised and  bequeathed  "  all  my  real  and  personal  estate  whatso- 
ever,, whereof  I  have  any  power  to  dispose,"  upon  trust  to  sell 
and  apply  the  proceeds  of  the  realty  and  the  personalty  in 
payment  of  his  debts,  funeral  and  testamentary  expenses,  and 
then  upon  trust  for  his  children.  It  was  held  that  there  was  a 
sufficient  indication  of  his  intention  to  appoint.  Upon  the 
principle  of  these  cases  I  submit  that  there  was  such  an  indica- 
tion here,  and  that  the  petitioner  is  entitled  to  a  life  inter.est  in 
the  income- of  the  £5000  consols. 

Mr.  Southgate,  Q.C.,  and  Mr.  Field,  for  the  respondents,  who 

0  5  Riiss.,  330.  O  1  Coll.,  255.  O  IJ.  &  H..  30. 
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churned  in  default  of  appointment :  This  was  not  a  general  power 
of  appointment,  but  a  special  power,  so  that  the  case  is  not 
within  sect.  27  of  the  Wills  Act.  The  cases  cited  on  behalf  of 
the  petitioner  fail  to  support  her  contention.  In  Bailey  v.  Lloyd  (*) 
the  views  given  in  the  judgment  are  not  applicable  to  the  present 
ciiae.     Cowx  v.  Foster  was  a  case  of  real  estate. 

In  Clogsioun  v.  Walcoti  (*)  a  testatrix,  having  a  testamentary 
power  of  appointment  in  favor  of  her  children  over  certain  sums 
of  stock,  by  virtue  of  every  power  enabling  her  in  that  behalf, 
appointed  all  the  property  of  which  she  was  then,  or  at  the  time 
of  her  death  should  be,  possessed  or  entitled,  or  have  power  to 
dispose,  to  A  and  B,  upon  trust,  after  payment  of  her  debts 
and  funeral  and  testamentary  expenses,  to  invest  the  residue 
thereof,  and  she  then  df^clared  trusts  in  favor  of  her  children  : 
it  was  held  that  her  will  was  not  an-  exercise  of  the  power.  If 
that  case  is  sound  law  it  is  conclusive  as  against  the  present 
petitioner. 

In  Elliott  V.  Elliott  {^)s  which  was  a  somewhat  similar  [445 
case,  it  was  held  that  the  residuary  clause  of  the  will  then  in 
question  was  a  valid  appointment  of  the  fund  which  the  testa- 
trix in  th*e  cause  had  pov^er  to  appoint ;  but  the  vice  chancellor 
considered  that  the  case  was  distinguishable  from  Clogstoun  v. 
WalcottfJ)^  and  that  the  two  decisions  were  consistent.  In 
Ferrier  v.  Jay  (*),  however,  Vioe  Chancellor  Malins  declined  to 
follow  Clogstoun  v.  Walcott.  In  Hope  v.  Hop^  (*)  Vice  Chancellor 
Stuart  observed :  "  Where  vague  and  'general  words  of  refer- 
ence to  all  powers  are  found  among  words  of  general  gift  and 
bequest  of  a  testator's  own  property,  and  are  satisfied,  as  in  the 
present  case,  by  the  existence  of  any  power  relating  to  the  tes- 
tator's, own  property,  I  know  no  authority  that  can  justify  the 
application  of  such  words  to  a  special  and  limited  power  over 
property  derived  from  another  source."  In  Cooke  v.  Cunliffe  (•) 
a  devise  of  "  all  my  real  estate  over  which  I  have  any  disposing 
power"  was  held  not  to  operate  as  an  execution  of  a  limited 
power  of  appointment  vested  in  the  testator  when  there  was  lio 
sufficient  reference  to  the  subject  matter  of  the  power. 

In  each  case  it  is  a  question  of  intention  to  be  derived  from 
the  whole  instrument.  Here  the  testator  does  not  refer  to  the 
subject  matter  of  the  property  nor  to  the  power.  He  first 
directs  that  his  debts  and  funeral  expenses  are  to  be  paid,  and 
then,  after  payment  of  his  debts  and  funeral  expenses,  he  rives 
the  residue  of  the  property  to  which  he  mqy  be  entitled,  or 
over  which  he  may  have  any  disposing  power,  to  his  wife. 

(0  5  Ru88.,  880.  (*)  Law  Rep.,  10  Eq. ,  550. 

O  1 8  Sim.,  523.  (•)  5  Giff. ,  13.  24. 

(•)  15  Ibid.,  821.  (•)  17  Q.  B. ,  245. 
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Then  follow  words  which  clearly  show  that  he  did  not  mean 
merely  to  give  her  the  income  of  a  fund — "  unto  my  wife,  and 
to  her  heirs,  assigns,  and  legal  representatives,  in  full  property 
for  ever,  to  have  and  to  hold  the  same  and  every  part  thereof 
unto  my  said  wife,  and  to  her  heirs,  assigns,  and  legal  repre- 
sentatives for  ever,  in  full  property."  We  submit  that  these 
words  are  not  applicable  to  property  over  which  he  had  a 
limited  power  of  appointment,  but  to  that  in  which  he  had  an 
absolute  estate  and  interest. 

Mr.  Cliamicr  for  the  trustees. 
446]  *LordSelborxe,  L.C.:  I  think  the  petitioner  is  entitled 
to  the  income  of  the  fund.  In  this  case  the  direction  in  the  will 
for  payment  of  the  testator's  debts  and  funeral  expenses  is  sepa- 
rate from  the  rest  of  the  will,  and  imports  an  intention  that 
the  debts  and  funeral  expenses  should  be  first  paid  out  of  the 
testator's  own  property  oefore  anything  else  is  done.  The 
question  is,  whether  there  is  sufficient  evidence  of  an  intention 
to  exercise  the  power.  There  is  nothing  on  which  the  words 
'*  over  which  I  may  .have  any  power  of  disposition  or  control  " 
can  operate,  except  the  life  interest  in  this  sum  of  X5000  consols  ; 
and  the  court  cannot  reject  these  words,  when  the  widow,  the 
object  of  the  power,  is  the  person  intended  to  take.  The  tes- 
tator first  makes  use  of  the  words,  "  the  rest,  residue,  and  re- 
mainder of  my  real  and  personal,  movable  and  immovable 
properties  and  estate,"  which  were  large  enough  to  include 
everything  that  was  his  own ;  and  he  adds,  "  or  over  which  I 
may  have  any  power  of  disposition  or  control "  words  appli- 
cable to  any  power  of  appointment  he  might  possess,  but  which 
I  am  asked  not  to  apply  to  the  only  power  he  actually  had. 


The  onlv  difficulty  is,  that  the  testator's  only  power  was  to 
appoint  a  life  interest;  whereas  the  words  he  used,  "  To  my 
wife,  her  heirs  and  assigns  and  legal  representatives,  in  full 
property  for  ever,"^  seem  at  first  sight  applicable  only  to  the 
entire  interest.  But,  after  all,  the  reasonable  view  to  take  of 
the  words  is,  that  he  meant  to  give  his  wife  the  largest  interest 
he  could  give  in  everything  he  had  to  dispose  of;  and,  if  that 
was  a  terminable  interest,  she  will  take  it  to  the  full  extent  of 
his  disposing  power,  which,  in  this  case,  was  for  her  own  life. 

I  think  all  the  authorities  are  consistent  with  this  view  of 
the  case  except  Clogsioun  v.  W(dcott(^).  But  I  do  not  think 
that  case  can  be  reconciled  with  Elliott  y.  Elliott  {^^  or  with 
Coiix  v.  Fosia'{^),  to  say  nothing  of  Farrier  v.  J(iJ/{*);  so  that 
case  creates  no  difficulty.  There  is  still  less  difficulty  from  the 
case  oi Hope  v.  llojie  (*),  for,  though   there  were  some  words  in 

(')  13  Sim...52:].  (')  l.")  Ibid..  321.  O  I  J-  &  ".,  JU. 

O  U\v  Hep.,  10  El..  TmO.  (*)  5  CilfT,  1.'3,  24. 
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the  judgmeut  which  went  beyond  what  was  needed  for  the  de- 
cision of  that  case,  *yet  there  were  sufficient  grounds  for  [447 
the  decision  there  arrived  at,  without  affecting  the  principle  on 
which  the  present  case  is  to  be  decided.  I  therefore  hold  that 
the  petitioner  is  entitled  to  the  income  of  the  £5000  consols 
during  her  life. 

Solicitors  for  the  petitioner :  Messrs.  Deane  ^  Chubb. 
Solicitor  for  the  respondents  :  Mr.  Greenway  Robins. 


[Law  Reports,  16  Equity,  440.] 
L.  C.  for  M.  R.  June  24, 1878. 

♦In  re  Accidental  Death  Insurance  Company.     [449 

Allin*B  Case. 

Amalgamation  of  Companies  —  Resumtaiion  of  C</inpany — Tra)ufer  of  SItares  — 
Sanction  of  Directors — Winding  up  —  Contributory. 

The  deed  of  settlement  of  a  company  provided  that  when  a  shareholder  wished 
to  transfer  his  shares  he  should  leave  a  notice  at  the  office  of  the  company,  and  that 
the  directors  should  consider  the  proposal  and  signify  their  acceptance  or  rejection 
of  the  proposed  transferee ;  and  that,  if  they  should  reject  the  proposed  transferee, 
and  should  not  within  fourteen  days  procure  some  other  person  to  take  the  shares 
at  the  market  price,  the  prop,  sed  transferee  should  be  considered  as  approved  by 
the  directors,  and  should  be  entitled  to  take  the  transfer  accordingly. 

Tlie  company  agreed  wilh  the  M  Corporation  for  a  transfer  to  it  of  the  *com- 
pany's  business,  and  that  the  shareholders  should  be  entitled  to  exchange  [450 
tiieir  shares  for  shares  in  the  corporation,  but  ther&  was  no  formal  winding  up  of 
the  company.  This  agreement  was  acquiesced  in  by  all  the  shareholders.  About 
a  year  afterwards  the  former  directors,  in  the  name  of  the  company  entered  into 
an  agreement  with  the  corporation  that  the  former  agreement  should  cease,  and 
that  the  company  should  resume  the  principal  part  of  its  business.  Notice  of  this 
resumption  of  business  was  given  to  the  share  holders.  Shortly  afterwards  the 
corporation  was  wound  up.  Subsequently,  pending  an  arrangement  purporting  to 
relieve  from  liability  certain  dissatisfied  shareholders.  A,  the  registered  holder  of 
200  shares  in  the  company,  transferred  them  to  P  for  a  nominal  consideration  after 
giving  notice  to  the  directors,  and  at  a  meeting  of  the  directors  at  which  A  (who  was 
alleged  to  have  been  elected  a  director  though  not  as  the  deed  required)  was 
present,  the  said  transfer  was  sanctioned.   The  company  was  afterwards  wound  up : 

MM,  that,  under  the  circumstances,  the  transfer  was  invalid,  and  that  A  must 
be  made  a  contributory. 

ChappelTs  Case  (*)  followed.  * 

This  was  an  application  on  behalf  of  George  Allin,  that  his 
name  might  be  removed  from  the  list  of  contributories  of  the 
Accidental  Death  Insurance  Company  in  respect  of  200  shares. 
The  facts  of  the  case,  which  was  very  similar  to  ChappeWs  Case  (*), 
were  as  follows  :  The  deed  of  settlement  contained  certain  pro- 
visions as  to  the  transfer  of  shares  in  clauses  19,  20,  21,  and 
22,  which,  so  far  as  material,  were  as  follows : 

19.  "That  the  person  appearing  in  the  company's  register 
of  shareholders  to  be  the  holder  of  any  share  or  shares,  and  no 

0)  Law  Rep.,  6  Ch.,  003. 
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other  person,  shall  be  entitled  (subject  to  the  regulations  and 
111  the  manner  hereinafter  expressed)  to  sell  and  transfer  any 
Huch  share  or  shares  to  any  person  whomsoever  (not  being  an 
infant,  lunatic,  married  woman,  or  under  legal  disabilities),  and 
to  any  body  politic  or  corporate  legally  capable  of  holding  any 
such  share. 

20.  "  That  when  any  person  entitled  to  any  shares  in  the  com- 
Unnj'-,  whether  in  his  own  right  or  otherwise,  shall  have  pn>- 
<nred  some  other  person  willing  to  become  a  shareholder  in 
respect  of  all  or  any  of  the  shares  to  which  he  shall  be  so  en- 
titled, he  shall  propose  such  other  person  as  a  shareholder  by 
leaving  at  the  principal  oflSce  or  place  of  business  of  the  com- 
])any  a  notice  in  writing  to  that  eftect  under  his  hand,  which 
451]  shall  state  the  name  *and  residence  of  the  proposed  share- 
holder, and  the  number  of  each  share  intended  to  be  transferred 
to  such  proposed  shareholder. 

21.  "  That  whenever  any  such  proposal  as  hereinbefore  men- 
tioned shall  have  been  made  the  directors  shall  forthwith  take 
the  same  into  consideration,  and  shall  under  the  hands  of  two 
of  their  number,  or  of  the  managing  director  or  secretary  of  the 
company,  notify  to  the  person  making  such  proposal  their  ac- 
ceptance or  refusal  thereof,  and  whether  as  to  all  or  some  only 
pf  the  shares  intended  to  be  transferred,  and  in  the  latter  case 
as  to  how  many  and  which  of  the  shares  intended  to  be  trans- 
ferred such  acceptance  shall  extend,  and  the  person  so  proposed 
shall  (if  accepted  as  to  any  share  intended  to  bo  transferred)  be 
thenceforth  considered  as  approved  by  the  directors,  and 
entitled,  upon  the  transfer  to  him  'vf  the  same  share,  and 
upon  the  execution  of  the  instrument  .>f  transfer,  to  be  regis- 
tered in  manner  aforesaid  as  a  shareholder  in  respect  of  the 
shares  for  which  he  shall  be  so  accepted,  and  if  any  person 
who  shall  have  been  proposed  to  become  a  shareholder  shall 
be  rejected  as  aforesaid,  and  the  directors  shall  not  within 
fourteen  days  procure  some  other  person  or  persons  to  take 
the  share  or  shares  proposed  to  be  transferred  at  the  mar- 
ket price  for  the  time  being,  in  such  case  the  person  or  persons 
so  proposed  shall  be  considered  as  approved  by  them,  and  be 
entitled  to  take  such  transfer  accordingly  and  in  manner  afore- 
said. 

22.  "That  any  transfer  or  pretended  transfer  of  shares  not 
being  approved  of  by  the  directors  under  the  last  preceding 
clause  shall  be  absolutely  void,  and  the  then  registered  holder 
of  the  shares  therein  expressed  to  be  transferred  shall  continno 
to  be  the  holder  in  respect  thereof  to  all  intents  and  purposes." 

The  deed  also  provided  that  a  general  meeting  of  the  shan*- 
holders  of  the  company  should  be  held  ev^ry  year,  when  the 


Vol.  XVI.]  EQUITY  CASES.  807 

L.C.forM.R.  AlIin'B  Case.  1878 

vacancies  in  the  board  of  directors  were  to  be  filled  up.  It  also 
contained  clauses  providing  for  the  di.^8olution  of  the  company. 

The  company  having  purcha:^ed  the  business  of  the  Accidental 
Death  Insuwince  Company,  adopted  the  name  of  that  company 
under  an  act  of  parliament  passed  on  the  18th  of  April,  1859. 

By  an  agreement  of  the  1st  of  July,  1865,  the  company  was 
amalfi^amated  with  and  its  business  transferred  to  the  Accidental 
and  Alarine  Insurance  Corporation,  Limited,  and  the  share- 
holders *in  the  company  became  entitled  to  shares  in  the  [452 
corporation  in  exchange  for  their  shares  iu  the  company.  This 
amalgamation  was  not  authorized  by  any  provisions  in  the  deed 
of  settlement,  but  was  assented  to  by  all  the  shareholders. 

On  the  5th  of  August,  1865,  the  corporation  was  registered 
under  the  Companies  Act,  1862. 

On  the  9th  of  October,  1866,  a  deed  for  resuscitating  the  Acci- 
dental Death  Insurance  Company  was  executed  by  tlie  former 
directors  of  the  company  in  the  name  of  the  company,  and  by 
the  corporation,  by  which  it  was  declared  that  the  agreement 
of  the  first  of  July,  1865,  should  cease  to  operate,  and  that  tho 
Accidental  Death  Insurance  Company  should  resume  its  busi- 
ness as  to  insurance  for  accidental  deaths,  and  should  indemnify 
the  corporation  in  respect  of  all  past  and  prospective  risks  on 
account  of  such  insurances. 

On  the  lOth  of  October  a  circular  was  issued  to  the  share- 
holders  of  the  company  announcing  the  resumption  of  business 
by  the  company. 

On  the  12th  of  October,  1866,  two  days  after  the  said  circular 
was  issued,  a  petition  was  presented  for  winding  up  the  corpo- 
ration, but  before  any  order  was  made  the  shareholders  resolved 
on  a  voluntary  winding  dp,  and  on  the  3d  of  November,  1866, 
a  supervision  order  was  made. 

On  the  23d  of  October,  1866,  a  meeting  of  the  former  direc- 
tors of  the  company  was  held,  at  which  certain  transfers  of  shares 
were  passed,  for  a  nominal  consideration,  to  Mr.  Montgomery, 
including  a  transfer  of  2145  shares  belonging  to  F.  J.  Chappel, 
the  solicitor  of  the  company. 

At  that  time  the  applicant,  George  Allin,  who  had  assented 
to  the  agreement  of  the  1st  of  July,  1865,  was  the  registered 
liolder  of  200  shares  in  the  company,  and  at  a  meeting  of  the 
directors,  held  on  the  27th  of  March,  1867,  the  directors  then 
l)resent  elected  Allin  and  three  other  persons  directors  of  the 
company.  It  was  admitted  that  such  election  was  not  autho- 
rized by  the  deed  of  settlement,  and  was  not  sanctioned  by  the 
sliareholders,  as  no  general  meeting  of  the  company  had  been 
held  after  the  agreement  of  the  1st  of  July,  1865. 

On  the  28lh  of  March,  1867,  W.  G.  Lankester  and  other  share- 
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holders  of  the  companjr  presented  a  petition  for  its  winding  up; 
453]  *tut  it  was  withdrawn,  in  consequence  of  an  arrange- 
ment called  the  "Southampton*  compromise,"  made  between 
the  shareholders  who  presented  the  said  petition  and  the  di- 
rectors of  the  company,  under  which  the  said  shareholders 
were  to  be  relieved  from  all  liability  on  their  shares  upon  their 
]uiying  105.  per  share  to  the  company,  and  transferring  their 
tthares  to  H.  Proctor,  a  nominee  of  the  directors,  who  received 
XIO  for  accepting  them. 

On  the  Ist  of  April,  1867,  Allin  gave  written  notice  to  the 
directors  of  the  company  that  he  intended  to  propose  Robert 
Pqcock  as  a  transferee  for  the  200  shares  standing  iri  his  name, 
and  on  the  same  day  he  executed  a  transfer  of  the  said  shares 
to  Pocock  for  a  nominal  consideration. 

On  the  31st  of  May,  1867,  a  meeting  of  the  directors  of  tlie 
company  was  held,  when  it  appeared  by  the  minute  book  that 
Allin  was  present,  and  that  the  following  proceedings  took 
place  relating  to  the  transfer  of  shares :  "  Proposals  for  the 
transfer  of  the  undermentioned  shares  iiaving  been  previously 
submitted  and  approved,  it  was  reso.ved  that  the  following 
transfers  be  and  the  same  are  hereby  approved  and  ordered  to 
be  registered.'*  Then  followed  the  nani  's  of  thirty-eight  share- 
holders included  in  the  Southampton  ccupromise,  the  name  of 
their  transferee,  and  the  number  of  shares  transferred ;  and  then, 
amonffst  others,  "  G.  Allin  to  R.  Pocock,  200  shares.**  By  a 
deed  dated  the  31st  of  May,  1867,  six  of  the  directors  covenanted 
the  shareholders  included  in  the  Southampton  compromise 
against  all  liability  in  respect  of  their  shares.  Allin,  in  his  af- 
fidavit, stated  that  he  did  not  recollect  whether  he  was  present 
at  the  meeting  of  the  81st  of  May,  but  he  certainly  did  not  act 
as  a  director  of  the  company;  nor  did  he  then  know  of  the 
Southampton  compromise  ;  nor  was  he  a  party  to  any  deed  of 
covenant  or  otherwise  relating  to  such  compromise. 

On  the  80th  of  March,  1868,  another  petition  to  wind  up  the 
company  was  presented ;  on  the  3d  of  April,  1868,  a  resolution 
to  wind  up  voluntarily  was  passed  ;  and  on  the  15th  of  April, 
1868,  it  was  ordered  that  the  voluntary  winding-up  be  continued 
under  the  supervision  of  the  court. 

On  the  7th  of  July,  1878,  in  Lankesier^s  Case  (*),  Lord  Justice 
454]  *Jame8,  affirming  an  order  of  the  master  of  the  rolls, 
held  that  the  transfers  of  the  shares  under  the  Southampton 
compromise  were  invalM. 

On  the  5th  of  August,  1871,  in  ChappeWsCase  ('),  an  order  of 
the  master  of  the  rolls,  directing  that  Chappell's  name  should 
be  retained  on  the  list  of  contributories  of  the  company,  was 

0  Law  Rep.,  6  Ch.,  905,  n.  0  Law  Rep.,  6  Ch..  902. 
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affirmed  by  the  lords  justices  on  appeal;  Lord  Justice  Mellish, 
however,  dissenting  from  the  opinion  of  Lord  Justice  James. 
Allin's  name  having  been  put'on  the  list  of  contributories,  ho 
now  applied  on  an  adjourned  summons  to  be  removed. 

Mr.  Uodkson  (Sir  jR.  Baggallay^  Q.C.,  with  him),  for  the  ap- 
plicant, contended  that  this  case  was  distinguishable  from  Chap^ 
peWs  Case^  and  asked  the  court  to  follow  the  judgment  of  Lord 
Justice  Mellish  Q).  He  referred  to  Sichell^s  Case  ('),  Westo7}*s 
Case  (^,  Fijfe's  Case  (*),  Nation's  Case  (*),  and  Shepherd's  Case  {% 

Mr.  Souihgate^  Q.C.,  and  Mr.  Crraham  Hastings^  for  the  liqui- 
dator, were  not  called  on. 

Lord  Sblbornb,  L.C. :  As  far  as  my  opinion  goes,  I  agree 
with  the  decision  in  ChappeWs  Case.  The  position  of  "Mr. 
Chappell  was  that  of  a  man  who  knew  everything  that  had 
happened  in  the  company.  He  was  the  solicitor  of  the  com- 
pany, and  he  transferred  a  ^reat  number  of  shares  at  a  meeting 
constituted  by  persons  taking  upon  themselves  to  act  and  to 
allow  transfers  at  a  time  when,  not  under  resolutions  of  general 
meetings,  but  under  arrangements  made  by  the  directors,  and 
assented  to  by  every  individual  shareholder,  the  company  had 
ceased  to  carry  on  business,  and  was  no  longer  a  going  con- 
cern for  the  purposes  contemplated  by  the  deed  of  settlement. 
My  opinion  being  in  that  respect  with  Lord  Justice  James, 
though  I  have  the  misfortune  to  differ  from  Lord  Justice  Mel- 
lish, I  think  the  transfer  clauses  of  this  deed  of  settlement  were 
♦intended  to  be  in  operation  together  with  the  other  [455 
clauses  of  the  deed  of  settlement,  and  while  the  company  was 
carried  on  as  a  going  concern,  for  the  purposes  of  the  common 
agreement;  and  that  they  were  not  intended  to  be  in  operation 
for  the  purpose  of  enabling  individuals  to  escape  from  liability 
when  the  company  had  ceased  to  be  a  going  concern,  and. when 
the  general  clauses  of  the  deed,  the  clauses  of  management,  and 
the  other  powers  of  the  directors  to  make  calls  for  the  purposes 
of  a  going  concern,  and  so  forth,  were  no  longer  capable  of 
being  acted  upon. 

In  BroiherhoodCs  Casey  In  re  Agriculturist  Cattle  Insurance  Com.- 
pany  f^),  it  was  held,  distinguishing  that  case  from  Spademan's 
Case  (*)  and  others  in  the  same  company,  that,  although  there 
was  no  regular  dissolution,  yet  where  the  evidence  warranted 
the  conclusion  that  every  individual  shareholder  assented  to  an 
arrangement  not  otherwise  binding,  then  it  became  a  binding 
arrangement.    Here  every  individual  prima  facie  is  shown  to 

O  Law  tep. ,  6  Ch.,  908.  O  Ibid. ,  3  Eq. ,  77. 

(•)  Ibid.,  8  Ch.,  119.  (•)  Law  Rep.,  2  Ch.,  16. 

O  Law  Rep.,  4  Ch.,  20.  C)  31  Beav.,  8iB5. 

(«)  Ibid.,  768.  (")  1  Mac.  &  G.,  170. 

6  Eno.  Rep]  102 
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Iiave  assented :  and  the  effect  of  that  assent  was,  it  appears  to 
me,  inconsistent  with  the  subsequent  arrangement  for  again  car- 
rying on  the  company  as  a  going  concern ;  because  the  agree 
inent  of  the  Ist  of  July,  1865,  provided  not  naerely  that  tlic 
corporation  should  have  the  benefit  of  all  the  assets  of  every 
kind,  and  undertake  all  the  liabilities,  but  also  that  they  should 
have  the  business  and  the  goodwill,  and  the  benefit  of  the  name 
of  the  company.  It  is  quite  clear,  that  to  go  on  with  the  busi- 
ness under  those  circumstances  would  have  been  inconsistent 
with  the  agreement  to  which  every  individual  had  assented  ; 
and  the  point  upon  which  I  respectfully  find  a  difliculty  in  agree- 
ing with  Lord  Justice  Mellish  is  this,  that  Lord  Justice  Mellish 
seems  to  have  thought  that  th^  transfer  clauses  could  remain  in 
operation  when  they  were  severed  from  the  restpf  the  deed,  and 
when  the  rest  of  the  deed  became,  as  to  the  future,  inoperative 
by  the  agreement  of  every  individual  shareholder  of  the  com- 
pany. I  look  upon  the  transfer  clauses  as  part  of  the  general 
scheme,  and  not  to  be  separated  from  it. 

Furthermore,  it  appears  to  me  that  Mr.  Allin  must  be  taken 
to  have  intentionally  abstained  from  oflfering  to  the  court  any 
explanation  of  these  circumstances;  that  upon  the  27th  of 
March,  1867,  the  persons  then  acting  as  directors  at  a  meetin«if 
456J  purported  to  *elect  him  as  a  new  director;  that  on  the 
4th  day  after  that  he  gave  notice  to  transfer  his  shares ;  and 
that  on  the  21st  of  May  the  next  board  meeting  was  held  after 
that  election ;  that  whatever  its  effect  would  have  been,  he  ap- 
pears by  the  minute  book  to  have  been^ present  as  a  director; 
and  as  it  \^  as  a  meeting  of  the  directors,  that  is,  of  the  acting 
directors,  I  know  of  no  other  character  in  which  he  could  be 
present.  The  book  by  the  act  of  parliament  is  made  prima  facie 
evidence :  and  he  does  not  venture  to  deny  his  presence,  al- 
though he  says  he  did  not  act  as  director.  That  may  mean, 
that  he  took  no  active  part  in  the  business  done ;  but  a  part  of 
the  business  was  the  transfer  of  a  large  number  of  shares.  I  lay 
no  stress  upon  the  fact,  that  most  of  them  had  reference  to  what 
is  called  the  "  Southampton  compromise,"  his  own  shares  being 
among  the  number  transferred.  He  offers  no  explanation  of 
the  fact,  that  he  is  made  nominally  a  director  four  days  before 
the  notice  to  assign  his  shares,  and  attend  as  a  director  at  the 
meeting  held  for  the  purpose,  among  other  things,  of  assenting 
to  the  assignment  of  his  own  shares.  I  must  attribute  to  him 
at  least  full  knowledge 'of  the  fact,  that  the  board  of  directors 
was  subject  to  this  exception,  that  it  had  not  been  kep4  up  and 
constituted  in  the  manner  contemplated  by  the  deed,  and  par- 
ticularly, among  other  things,  for  the  purpose  of  approving  of 
transfers ;  because  the  deed  did  not  intend  to  leave  to  the  acting 
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directors  for  the  time  being  the  sole  power  of  filling  up  the  di- 
rection according  to  their  own  will  and  pleasure,  but  it  con- 
templated that  at  least  once  in  every  year  a  general  meeting 
should  be  held,  for  the  purpose  of  appointing  a  certain  propor- 
tion of  the  body  of  directors.  That  had  not  been  done  after 
the  agreement  of  1865.  In  1866  there  had  been  no  such  meet- 
ing held,  and  no  such  directors  appointed.  The  reason  is 
manifest,  because .  the  company  had  ceased  to  be  a  going 
concern  ;  and  upon  this  evidence  I  think  myself  not  only  war- 
ranted, but  obliged,  to  impute  to  Mr.'  Allin  knowledge  in  that 
respect  of  the  actual  position  and  constitution  of  the  board  of 
directors,  as  well  as  of  the  company. 

I  think  that  these  clauses  do  not  give  an  absolute  and  un- 
limited power  of  transfer,  but  that  they  give  a  limited  power  of 
transfer.  I  should  not  like  to  lay  stress  upon  the  expresaipn 
found  in  the  clause  which  in  terms  gives  the  power  of  transfer  ; 
*but  I  cannot  help  noticing,  that  the  power  is  given  in  [457 
these  word^,  "  that  the  person  appearing  on  the  company's 
register  of  shareholders  to  be  the  holder  of  shares,  and  no  other 
person,  shall  be  entitled,  subject  to  the  regulations  and  in  the 
manner  hereinafter  expressed,  to  sell  and  transfer."  It  does 
not  speak  there  of  transfer  apart  from  sale,  but  of  transfer  on 
the  occasion  of  sale.  I  think  that  goes  some  way  to  negative 
the  idea  that  it  was  intended  and  contemplated  by  the  parties 
to  this  contract,  that  there  should  be  transfers  for  the  sole  and 
mere  purpose  of  getting  rid  of  liability,  although  it  certainly 
was  contemplated  that,  when  there  was  a  regular  transfer, 
liability  should  cease.  The  deed  then  provides  (in  the  2l8t 
clause)  that  notice  should  be  given  of  the  intended  transferee, 
and  then  it  says  that  the  directors  may  accept  or  refuse.  If 
there  had  been  nothing  more  than  that  in  the  2l8t  clause,  it 
would  have  been  manifest  that  they  might  have  arbitrarily 
refused;  but  it  is  qualified  in  favor  of  the  shareholder  by  what 
follows ;  and  I  think  the  qualification  must  be  strictly  construed ; 
that  is,  that  if  a  person  proposed  as  a  shareholder  shall  be  re- 
jected, and  the  directors  shall  not  within  the  fourteen  days 
procure  some  other  person  or  persons  to  take  the  shares  at  the 
market  price,  then  he  shall  be  considered  as  approved. 

Supposing  (it  is  not  what  actually  happened  in  this  case)  thnt 
there  had  been  a  regular  board  of  directors,  and  that  this 
transfer  by  Mr.  AWin  to  Pocock,  in  the  circumstances  in  which 
it  was  made,  and  being  such  as  it  is,  was  proposed  to  the  board 
of  directors,  and  that  they  had  refused  it,  could  it  be  said  that 
they  were  bound  to  propose  a  person  to  take  the  shares  instead 
of  a  man  admitted  to  be  a  man  of  straw,  and  who  had  paid  no 
market  price,  unless  there  was  a  market  price  at  which  a  pur- 
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chaser  could  be  found?  I  a*n  not  disposed  to  think  that  they 
would  have  been  held  to  have  approved  of  the  transfer  in  that 
state  of  things.  Th6  answer  would  be,  if  there  be  a  market 
price  he  is  not  to  lose  it;  and  the  clause  contemplates  a  riii^ht 
of  the  directors  to  substitute  a  shareholder  of  their  own  selection 
who  is  willing  to  give  the  market  price ;  but  where  that  state 
of  things  is  not  possible,  the  company  being  in  a  known  condi- 
tion of  ruin  and  insolvency,  I  am  by  no  means  prepared  to 
agree  to  the  proposition  that  the  words, "  at  the  marketprice,'*  are 
458]  mere  surplusage,  or  mere  *directory  matter.  They  seem 
to  me  to  indicate  the  terms  and  conditions  on  which,  if  the  sub- 
stitution does  not  take  place,  a  constructive  approval  shall  be 
imputed  to  the  board  of  directors;  and  if  these  terms  and  con- 
ditions are,  from  the  nature  of  the  case,  the.company  no  longer 
foing  on  for  profitable  purposes,  incapable  of  being  fulfilled,  I 
nd  nothing  in  that  clause  which  says,  that,  under  those 
different  circumstances,  a  tranfer  refused  shall  be  deemed  to  be 
approved.  The  next  clause  expressly  says  that  unless  the 
transfer  is  approved  under  the  preceding  clause  it  shall  be  abso- 
lutely void. 

I  make  these  observations  merely  for  this  purpose,  that  the 
clauses  appear  to  me  to  be  very  different  from  those  whicli 
would  be  found  in  a  deed  giving  an  unlimited  and  uuqmilified 
power  of  transfer.  There  is  a  duty  to  be  performed  by  the 
directors ;  and,  for  this  purpose,  a  meeting  of.  such  a  board  of 
directors  is  to  be  held  as  the  deed  contemplated ;  and  in  this 
case,  although  there  was  no  refusal  and  no  substitution,  there 
was  no  such  board.  I  therefore  not  only  think  myself  bouird 
in  this  case  to  follow  the  decision  in  CliappeWs-Case  ('),  but  I 
also  agree  with  it. 

Solicitor  for  the  applicant :  Mr.  A.  BeddalL 

Solicitors  for  the  liquidator:  Messrs.  Harper  y  Broad j  ^  Balicaek. 

O  Law  Rep.,  6  Ch.,  902. 
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461]  *Frekb  V.  Lord  Carbery. 

[1873    F.    46.1 

Will ^Trust  for  Aecum^uUition—  TheUuMon  Act  (89  <fe  40  Geo.  8  c.  9S)^Beque^ 
of  Leas^iold  —  Foreign  DomiciL —  Lex  loH  rei  Htm, 

The  validity  of  a  teetamenury  dispoeition  of  an  Enffliah  leasehold  is  gOTemed 
by  the  law  of  Enpfland  and  not  by  the  law  of  the  testator's  domicil. 

Where,  therefore,  a  testator  domiciled  in  Ireland  by  his  will  jjave  an  English 
leasehold  to  trustees  upon  trusts  for  sale  and  investment,  and  directed  the  invett- 
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meDts  to  be  held  upon  each  trusts  as  were  tberebj  declared  concerning  bis  Afeneral 
personal  estate,  and  the  trusts  declared  of  the  fi^eneral  ^personal  estate  [462 
included  trusts  for  accumulation  extending  beyond  any  of  the  periods  allowed  by 
the  Thellusson  Act  (which  does  not  apply  to  Ireland) : 

Ileldf  that  althou^rh'the  validity  of  the  trusts  of  the  i^neral  personal  esti^te  was 
not  questioned,  still  the  Thellusson  Act  applied  to  the  Enjiflish  leasehold  and  the 
proceeds  of  the  sale  thereof ,  and  that  the  trust  for  accumulation  of  tlie  investments 
of  the  proceeds  of  sale  in  excess  of  the  periods  permitted  by  that  act  was  invalid. 

The  meaning  of  the  rule,  "  McbiUa  sequuntur  personam"  discussed. 

This  was  &  suit  instituted  by  the  trustees  of  the  will,  dated  the 
26th  of  April,  1845,  of  the  late  John  Lord  Carbery,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  on  certain  questions 
which  had  arisen  in  administering  the  trust.  The  only  one  of 
these  questions  which  it  is  considered  necessary  to  report  arose 
under  the  following  circumstances :  The  testator  was  a  domi- 
ciled Irishman,  and  died  on  the  12th  of  May,  1845.  At  the 
time  of  his  death  he  was  entitled  to  government  stocks  and 
funds  and  other  pure  personal  estate  of  considerable  value,  and 
also  to  a  leasehold  house  in  Belgrave  Square.  By  his  will  he 
gave  the  principal  of  all  his  property  in  the  government  stocks 
or  funds  and  all  other  his  personal  property  in  any  manner  se- 
cured or  invested  so  as  to  be  productive  and  bearing  interest, 
whether  in  England  or  Ireland  or  elsewhere,  to  trustees  upon 
certain  trusts,  including  trusts  for  accumulation  of  the  income 
to  arise  therefrom,  extending  beyond  any  of  the  periods  allowed 
by  the  Thellusson  Act.  The  testator  also  by  his  will  gave  his 
leasehold  house  in  Belgrave  Square  to  the  same  trustees  upon 
trust  to  sell  the  same  as  therein  mentioned,  and  to  apply  the 
proceeds  in  discharge  of  any  incumbrances  which  at  the  time 
of  the  testator's  death  might  affect  the  said  house,  and  after  pay- 
ment thereof  to  invest  the  residue  of  the  said  moneys  in  govern- 
ment or  real  securities,  and  hold  the  same  upon  such  trusts  as 
were  thereinbefore  declared  concerning  the^principal  of  the  tes- 
tator's government  stocks,  funds,  or  other  personal  estate. 

The  Thellusson  Act  does  not  apply  to  Ireland,  and  the  valid- 
ity of  the  trusts  for  accumulation  was  not  disputed  so  far  as 
these  related  to  the  testator's  government  stocks  and  funds  and 
other  pure  personalty;  but  the  question  was  raised  whether 
these  trusts  were  valid  as  to  the  proceeds  of  the  sale  of  the  house 
in  Belgrave  Square. 

*Mr.  Pearson^  Q.C.,  and  Mr.  Kekewichy  for  the  trustees,  [463 
stated  the  questions  to  the  court. 

Sir  K.  Baggallay^  Q.C.,  and  Mr.  Charles  Hall^  and  Mr.  Souths 
(jafe,  Q.C.,  and  Mr.  J.  W,  Chilly^  for  next  of  kin  of  the  testator : 
We  submit  that  the  validity  of  a  testamentary  disposition  of  a 
leasehold  estate  is  governed  by  the  lex  locirei  siice.  A  leasehold 
for  years  is  immovable  property,  and  the  devolution  of  such  pro- 
perty is  governed  by  the  lex  loci     This  is  the  general  principle, 
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and  there  is  no  authority  to  the  contrary.  The  opinion  of  Mr. 
Jarman  was  in  accordance  with  our  contention;  he  8ayd(*): 
"Leaseholds  for  years,  .  .  .  though  they  are  with  us  trans- 
raissible  as  personal  estate,  are  governed  by  the  lex  loci^  and  do 
not  follow  the  person;  so  that,  if  an  Englishman  domiciled 
abroad  dies  possessed  of  such  property,  it  will  devolve  according 
to  the  English  law."  It  is  true  that  the  editors  of  that  work 
add  the  following  expression  of  opinion  :  "  This  conclusion, 
however,  has  not  been  acquiesced  in  by  later  text  writers  or 
annotators.  It  is  said  in  Jarra.  Byth.  Conv.  (^),  that  the  lex  loci 
must  determine  what  part  is  real  and  what  part  personal ;  and 
that  then  the  lex  domicUii  comes  in  and  determines  the  distribu- 
tion of  that  part  of  the  property  which  the  lex  loci  has  deter- 
mined to  be  personal :  Deane  on  the  Law  of  Wills  ('),  citing 
Price  V.  Dewsnursi  (*);  Hayes  &  Jarm.  Cone.  Forms  of  Wills  (*). 
The  case  of  Jemingham  v.  JSerbert  (^)  is  in  point  on  the  same  side  ; 
as  also  is  a  dictum  of  Sir  J.  Stuart  in  Peannaia  v.  Twiss  (^).  A 
similar  expression  of  opinion  is  to  be  found  in  Davidson's  Con- 
veyancing (^ ;  but  the  authorities  cited  really  have  nothing  to 
do  with  the  matter.  If,  then,  the  trusts  for  accumulation  would 
be  invalid  if  declared  respecting  the  house,  they  must  be  equally 
invalid  if  declared  respecting  the  proceeds  of  sale ;  a  testator 
cannot  escape  from  an  act  of  parliament  simply  by  creating  a 
trust'  for  sale.  Thus  a  devise  of  land  in  England  upon  trust  for 
464]  *8ale,  coupled  with  a  direction  that  the  proceeds  are  to 
be  laid  out  for  charitable  purposes  in  Scotland  is  bad,  although 
the  Mortmain  Act  docs  not  extend  to  Scotland :  Cariis  v. 
Huitm^). 

Mr.  -rVy,  Q.C.,  and  Mr.  Homelly  for  parties  interested  under  the 
trusts  for  accumulation :  It  must  be  admitted  that  no  there  is  ex- 
press authority  on  this  point.  In  addition  to  the  cases  mentioned 
in  the  note  by  the  editors  of  Jarman  on  Wills,  reference  may 
be  made  to    Wallace  v.  Attorney  General  ('*). 

When  it  is  said,  *'  mobilia  sequuntur  personam  "  the  term  "  rwo- 
bilia  "  must  be  understood  j:s  meaning  personal  propertv.  The 
English  law  knows  nothng  of  movable  and  immovable  pro- 
perty except  as  designations  of  personal  and  real  estate.  That 
this  is  so  clearly  appears  from  the  following  passage  in  the 
judgment  delivered  by  Lord  Loughborough  in  Sill  v. 
Worswick  {^^)j  cited  with  approbation  m   Story's  Conflict  of 

O  Jarm.   on   Wills,  8d  Ed.,  vol.  i.,  (•)  4Rus8.,888. 

p.  4,  n.  (A;).  C)  2  Qiff.,  136. 

(»)  Vol.  xi.  3d  Ed.,  by  Sweet,  p.  15.  (")  3d  Ed.,  vol.  iv,  p.  264. 

M  Pajre  15.  (•)  14  Ves.,  587. 

(•)  4  My.  &  Cr..  81.  (")  Law  Rep.,  1  Ch..  1. 

(•)  Page  2,  4th  Ed. ;  p.  25,  5tli  Ed.  (")  1  H.  Bl..  665.  690. 
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Laws  Q) :  "  It  is  a  clear  proposition,  not  only  of  the  law  of  Eng- 
land, but  of  every  country  in  the  world,  where  law  has  the  sem- 
blance of  science,  that  personal  property  has  no  locality.  The 
meaning  of  that  is,  not  that  personal  property  has  no  visible 
locality,  but  that  it  is  subject  to  that  law  which  governs  the 
person  of  the  owner.  With  respect  to  the  disposition  of  it,  with 
respect  to  the  transmission  of  it,  either  by  succession  or  the  act 
of  the  party,  it  follows  the  law  of  the  person.  The  owner  in  any 
country  may  dispose  of  his  personal  property.  If  he  dies  it  is 
not  the  law  of  the  countrv  in  which  tne  property  is,  but  the  law 
of  the  country  of  which  lie  was  a  subject,  that  will  regulate  the 
succession." 

All  that  the  lex  loci  rei  silce  has  to  do  in  a  case  such  as  the 
present  is,  to  determine  whether  or  not  the  testator's  interest  is 
to  be  deemed  movable  or  immovable.  "Not  only  lands  and 
houses,  but  servitudes  and  easements  and  other  charges  on  lands, 
as  mortgages  and  rents,  andtrnst  estates  are  deemed  to  be,  in 
the  sense  of  the  law,  immovables,  and  governed  by  the  lex  rei 
s\t<£.  But  in  addition  to  these,  which  may  be  deemed  univer- 
sally to  partake  of  the  nature  of  immovables,  or  (as  the  common 
law  phrase  is)  *to  savour  of  the  realty,  all  things,  though  [465 
movable  in  their  nature,  which  by  the  local  law  are  deemed 
immovables,  are,  in  like  manner,  governed  by  the  local  law. 
For  every  nation  having  authority  to  prescribe  rules  for  the 
disposition  and  arrangement  of  all  the  property  within  its  own. 
territory  may  impress  upon  it  any  character  which 'it  shall 
choose  ;  and  no  other  nation  can  impugn  or  v^ry  that  character. 
So  that  the  question  in  all  these  cases  is  not  so  much  what  are 
or  ought  to  be  deemed  ex  sud  naturd,  movables  or  not,  as  what 
are  deemed  so  by  the  law  of  the  place  where  they  are  situated. 
If  they  therearo  deemed  part  of  the  land,  or  annexed  (as  the  com- 
mon law  wouldsay)to  the  soil  orfreehold,  they  must  be  so  treated 
in  every  place  in  which  any  controversy  shall  arise  respecting 
their  nature  and  character.  In  other  words,  in  order  to  ascer- 
tain what  is  immovable  or  real  property,  or  not,  we  must 
resort  to  the  lex  loci  rei'* :  Story's  Conflict  of  Laws  (').  Again, 
Foelix^  in  his  Timti  da  Droit  International  PrivH^)  lays  down  the 
following  terms  :  La  loi  de  la  situation  de  Vimmeuble  dicide  si  un 
objet  corporal  ou  un  droit  incorporel  attachi  dun  immeuble  est  lui- 
mime  meuble  ou  immeuble  sans  egard  d,  la  personne  du  propriitaire 
ou  crianderJ*  A  leasehold  interest  is  "wn  droit  incorporeV* 
within  the  meaning  of  this  passage. 

We  say,  then,  that  the  English  law  alone  can  decide  as  to 
whether  the  interest  in  question  is  movable  or  immovable; 

C)  Sect.  880,  2d  Ed.  O  Sect.  447,  2d  Ed. 

(•)  Liv.  I,  Tit.  II,  pi.  86. 
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that  that  law  decides  it  to  be  movable ;  that,  consequently,  the 
rule  mobilia  sequuntur  personam  applies,  and  the  validity  of  the 
disposition  must  be  determined  by  the  law  of  the  testator's 
domicil,  that  is,  in  this  case,  by  the  law  of  Ireland.  The  TheU 
lusson  Act  does  not  apply  to  Ireland;  and  therefore  the  trusts 
for  accumulation  of  the  proceeds  of  sale  of  the  leasehold  are 

.   equally  valid  with  the  trusts  of  the  general  personal  estate. 
Mr.  Armstrong^  for  other  parties. 

Lord  Selbornb,  L.C,  after  disposing  of  the  other  questions, 
continued :  The  only  remainins^  question  which  has  been  argued 
is  as  to  the  leasehold  estate.  Kow  I  confess  that  is  a  point  upon 
466]  which  *I  need  no  authority.  The  territory  and  soil  of  Eng- 
land, by  the  law  of  nature  and  of  nations,  which  is  recognized 
also  a  part  of  the  law  of  England,  is  governed  by  all  statutes 
which  are  in  force  in  England.  This  leasehold  property  in 
Belgrave  Square  is  part  of  the  territory  and  soil  in  England, 
and  the  fact  that  the  testator  had, a. chattel  interest  in  it,  and 
not  a  freehold  interest,  makes  it  in  no  way  whatever  less  so. 
An  act  of  parliament,  limiting  the  period  for  which  accumula- 
tions are  permitted,  has  as  much  force  in  Belgrave  Square,  and 
upon  every  part  of  the  property  in  the  land  of  Belgrave  Square, 
as  it  has  in  any  other  part  of  England  :  And,  for  that  purpose, 
it  appears  to  me  to  be  totally  immaterial  what  is  the  quantity 
of  interest  dealt  with  by  the  will.  All  the  general  doctrines 
and  maxims  which  are  to  bo  found  in  any  of  the  books  of  au- 
thority really  go  the  same  way.  The  passage  which  Mr.  Fry 
quoted  from  Story,  in  which  the  words  of  Lord  Loughborough 
were  cited  with  'approbation,  is  simply  a  translation  into  the 
phraseology  of  the  English  law  of  the  maxim  of  the  general 
law,  mobitia  sequuntur  personaniy  and  is  certainly  not  meant  to 
apply  arbitrarily  in  a  new  sense,  because  Lord  Loughborough 
used  the  word  "personal'^  instead  of"  movable."  The  doc- 
trine depends  upon  a  principle  which  is  expressed  in  the  Latin 
words;  and  that  is  the  only  principle  of  the  whole  of  our  law 
as  to  domicil  when  applicable  to  the  succession  of  what  we  call 
personal  estate.  It  is  so,  not  by  any  special  law  of  England, 
but  by  the  deference  which,  for  the  sake  of  international  comity, 
the  law  of  England  pays  to  the  law  of  the  civilized  world  gene- 
rally. Domicil  is  allowed  in  this  country  to  have  the  same 
influence  as  in  other  countries  in  determining  the  succession 
of  movable  estate;  but  the  maxim  of  the  law  of  the  civilized 
world  ismobilia  sequuntur  personam,  and  is  founded  on  the  nature 

.  of  things.  When  "  mobUia  "  are  in  places  other  than  that  of  the 
person  to  whom  they  belong,  their  accidental  situs  is  disregarded 
and  they  are  held  to  go  with  the  person.  But  land,  whether 
held  for  a  chattel  interest  or  held  for  a  freehold  interest,  is  in 
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nature,  as  a  matter  of  fact,  immovable  and  not  movable. 
The  doctrine  is  inapplicable  to  it ;  and  Story,  in  that  very  pas- 
sage cited  by  Mr.  Fry  from  placitum  447,  manifestly  recognizes 
that,  where  he  says  that  all  lands  and  all  houses  are  necessarily 
inunovable;  *and  then  he  speaks  of  their  universally  [467 
partaking  of  the  law  of  immovable  property,  or  "property 
savouring  of  the  realty," — language  which  must  be  used  with 
respect  to  an  interest  less  than  fee  simple,  and  less  than  what 
we  call  freehold  ;  because  to  speak  of  a  thing  "  partaking  *^  or 
"savouring"  implies  that,  by  the  positive  law  of  the  countrj^, 
they  also  are  made  to  partake  and  savour  in  some  respects  of  a 
law  not  applicable  to  all  kinds  of  immovable  property.  I 
think,  therefore,  that  the  doctrine,  which  appears  to  me  to  be 
clearly  the  true  doctrine,  is  recognized  by  necessary  implication 
in  those  passages  to  which  reference  has  been  made ;  and  Story 
says,  with  regard  to  some  things,  such  as  fixtures,  which  may 
or  may  not  be  movable  or  immovable,  which  are  ambiguous 
in  their  nature,  if  they  are  at  all  connected  with  immovable 
property,  then  it  belongs  to  the  law  of  the  country  in  which  that 
property  is  situated  to  determine  whether  the^  shall  be  deemed 
movable  or  immovable.  The  attempt  to  infer,  that  things 
immovable  in  their  nature  are. to  be  considered  movable  con- 
•  structively,  because  the  beneficial  interest  is  allowed  to  go  like 
the  beneficial  interest  in  and  succession  to  movables,  appears 
to  me  to  be  quite  turning, away  Story's  doctrine  from  its  real 
substance,  which  is  this,  that  so  strong  is  the  force  of  the  im- 
movable character  where  it  is  found,  that  it  will  attract  to  itself 
prima  facie  things  which  are  ambiguous,  at  least  to  the  extent 
of  obliging  other  nations  to  recognize  the  law  of  the  place  where 
the  immovable  property  is  situate,  as  entitled  to  lay  down  the 
rule  with  regard  to  those  ambiguous  thing  connected  with  it. 

I  hold,  therefore,  that  as  to  the  proceeds  of  the  house  in  Bel- 
grave  Square,  they  must  necessarily  follow  the  law  applicable 
to  the  house  itself,  and  are  in  no  decree  brought  under  a  differ- 
ent law  by  the  direction  in  the  will;  and  that  as  to  the  house 
and  the  proceeds  of  the  house  the  Thellusson  Act  does  apply. 

Solicitors :  Mr.  H,  H.  Walford  ;  Messrs.  CoTpe,  RosCj  ^  Pear* 
son  ;  Messrs.  Dawes  ^  Son. 
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[Law  Reports,  16  Equity,  475.] 
L.  C.  for  M.  R.  July  28, 1873. 

♦Byrom  v.  Brandreth. 

[1872    B.    363.] 


P  ■  y   - 


Tfiff —  Words,  "Any  money  of  which  I  may  die  possessed" — Money  ai  Bankers^ 
Apportioned  part  of  Annuity  ^n*  Intere  t — Unpaid  Legacy. 

A  testamentary  gift  by  a  testatrix  of  "  any  money  of  wljich  I  may  die  possessed :" 
Ueld,  to  include  caeli  in  the  house  and  money  at  the  bankers,  and  any  money  ot 
which,  at  the  time  of  her  death,  she  might  liave  claimed  immediate  payment ;  but 
not  the  apportioned  part  of  an  annuity,  or  of  interest  payablie  to  her  which  had 
accrued  from  the  last  stated  days  of  payment  to  her  death,  nor  a  legacy  due  to  her 
which  had  not  been  acknowledged  as  at  her  disposal. 

This  was  a  suit  for  the  administration  of  the  estate  of  Eliza- 
beth Ainsworth,  and  the  question  whjch  came  before  the  court, 
476]  ^"  *fnrther  consideration,  was  as  to  the  construction  of  a 
testamentary  paper,  dated  the  13th  of  January,  1863,  which  was 
as  follows :  "  If  unhappily  I  should  survive  my  dear  husband,  I 
give  and  bequeath  any  money  of  which  I  may  die  possessed  to 
in  V  dear  sister  Harriet  Brandreth  for  her  life,  and  after  her  death 
to  her  children  in  equal  proportions." 

Peter  Ainsworth,"  the  husband  of  Elizabeth  Ainsworth,  pre- 
deceased her,  and  after  his  death  she  executed  a  second  testa- 
mentary paper,  which  was  signed  and  attested  but  not  dated, 
and  thereby  gave  two  pecuniary  legacies  and  various  specific 
bequests.  By  a  third  testamentary  paper,  dated  Good  Friday, 
April,  1870,  she  gave  other  pecuniary  legacies  and  specific  be- 
quests, and  desired  all  her  furniture  and  everything  in  her 
garden  to  be  sold.  Elizabeth  Ainsworth  died  on  the  16th  of 
April,  1870,  and  the  said  three  testamentary  papers  were  ad- 
mitted to  probate  as  her  last  will,  and  administration  with  the  will 
annexed  of  her  personal  estate  was  granted  to  the  plaintiff.  Peter 
Ainsworth  by  his  will  bequeathed  to  his  wife  a  legacy  of  £1000 
and  the  furniture  at  his  dwelling  house.  The  legacy  was  not 
paid  at  the  time  of  her  death,  or  acknowledged  by  the  husband's 
executors  as  at  her  disposal.  The  testatrix  was  at  the  time  of 
her  death  possessed  of  a  small  sum  of  cash  in  the  house,  and 
there  was  a  sum  standing  to  her  credit  at  her  bankers.  She 
was  also  entitled  to  an  ainiuity  under  her  marriage  settlement 
payable  at  stated  times,  and  to  a  small  sum  for  interest  due  from 
her  bankers  on  the  balance  of  her  account. 

The  question  as  between  the  plaintiff,  the  administratrix,  and 
Mrs.  Brandreth  and  her  children,  who  claimed  under  the  gift, 
wf^s,  whether  the  words,  "  money  of  which  I  may  die  possessed," 
comprised  the  said  unpaid  legacy;  also,  whether  they  included 
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suiy  money  not  actually  in  the  possession  of  the  testatrix  but  to 
vvliich  she  was  entitled,  such  as  the  apportioned  part  of  her 
annuity  from  the  last  stated  dav  of  payment,  and  the  interest 
on  the  balance  at  the  bankers  that  accrued  since  the  last  time 
she  was  credited  with  it. 

♦Sir  jR.  Baggalhyy  Q.C.,  and  Mr.  Cookson^  for  the  plaint-  [477  ! 

iff:  The  words,  **any  mouejr  of  which  I  may  die  possessed,"  in  | 

the  testamentary  paper,  which  must  be  taken  as  part  of  the  will  .  \ 

of  the  testatrix,  cannot  be  taken  to  include  the  legacy  to  which  ^ 

she  was  entitled  under  her  husband's  will,  nor  any  other  money  •    ^ 

not  actually  reduced  into  possessson  at  the  time  of  her  death,  j 

The  word  "  money ''  has  a  restricted  meaning.     Thus,  in  iou?d  ^ 

V.   Thomas  (*),  under  a  gift  of  "  my  money,"  it  was  held  that  ' 

stock  did  not  pass.  In  Doioson  v.  Gaskoin  (^,  a  gift  of  "  what- 
ever remains  of  money,"  was  held  to  refer  to  the  general  resi- 
duary estate  of  the  testator. 

Mr.  JUgby,  for  Mrs.  Brandreth  and  her  family :  The  words  in 
question  are  capable  of  a  wider  construction  than  that  which 
has  been  contended  for :  thus  in  Parker  v.  Marchant  0  a  testator's 
balance  at  his  bankers  was  held  to  pass  under  the  words  "  ready 
money,"  and  in  Manning  v.  Purcell  {*)  under  the  words  "  all  my 
moneys." 

In  Petty  v.  Willson  (*}.  under  a  bequest  by  a  testator  of  "  any 
money  that  he  might  die  possessed  of,  or  which  might  be  due 
and  owing  to  him  at  the  time  of  his  decease,"  the  money  re- 
ceivable under  a  policy  en  his  life  was  held  to  pass. 

In  Gollins  v.  Collins  (^\  under  a  bequest  of  "  moneys  both  in 
the  house  and  out  of  it, '  although  Vice  Chancellor  Bacon  con- 
sidered that  shares  in  a  uuilding  society  and  stock  would  not 
pass,  yet  it  was  admitte  1  that  money  at  the  bankers  and  the 
savings  bank,  and  arrears,  of  a  superanuation  allowance  due  to 
a  testator,  were  included  in  the  words. 

In  Prichard  v.  PricJiard  (^),  where  a  testator  directed  the  in- 
come arising  from  his  principal  money  to  be  paid  to  his  wife 
for  life,  and  after  her  death  to  be  divided  among  his  children, 
he  having  but  little  actual  morey.  Vice  Chancellor  Malins  held 
that  the  whole  of  his  personal  estate  passed,  including  leaseholds. 

In  Langdale  v.  Wnitfeld  (*)  a  bequest  of  money  was  held  to 
♦include  all  money  due  to  a  testator,  whether  upon  se-  [478 
curity  or  otherwise. 

Upon  the  authority  of  these  cases  I  submit  that  the  words  in 
this  testamentary  gift,  "  any  money  of  which  I  may  die  pos- 
sessed," include  the  legacy  from  the  husband,  and  also  the  ap- 

(M  5  D.  M.  &  G.,  315.  (•)  Law  Rep.,  4  Cli.,  574. 

(*)  3  KeeiL,  14.  O  Ibid.,  12  Eq.,  455. 

(•)  1  Y.  &  C.  Ch..  290 ;  1  Ph.,  356.  (')  Ibid.,  11  Eq.,  232. 

V*)  7  D.  M.  &  G. ,  55.  (•)  4  K.  &  J.,  426. 
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portioned  share  of  the  annuity  which  accrued  de  die  in  diem,  and 
the  small  sura  due  to  the  testatrix  for  interest. 

Lord  Selborne,  L.C.  :  This  case  has  been  argued  very  well, 
and  I  wish  very  much  that  I  could  accede  to  the  argument  of 
Mr.  Rigby,  because  I  cannot  resist  the  impression  that  probably 
that  which  this  testatrix  intended  is  what  he  suggests.  If  the 
authorities  had  not  required  that  the  word  "money'*  should  be 
strictly  construed,  I  am  by  no  means  certain  that  it  would  not 
be  more  in  accordance  with  the  ordinary  and  popular  use  of  the 
word  to  hold  it,  when  used  in  this  way  in  a  testamentary  in- 
strument,  to  be  significant  of  all  that  we  call  personal  or  mov- 
able property,  which,  as  a  general  rule,  unless  there  be  par- 
ticular directions  to  the  contrary,  is  subject  to  conversion  after 
death.  But  though  this  is  one  of  the  instances  in  which  the 
necessity  of  adhering  to  strict  principles  of  construction  renders 
it  doubtful  whether  those  principles  may  not  more  frequently 
contradict  than  give  effect  to  the  intention,  yet,  looking  to  the 
principle  by  which  I  am  bound,  I  am  compelled  to  hold  that  the 
word  "  money  "  cannot  be  extended  to  such  an  interest  as  the 
legacy  in  question.  The  case,  in  its  particular  circumstances,  is 
singular.  [His  lordship  then  stated  the  purport  of  the  testament- 
ary papers  which  were  to  be  construed  as  a  single  instrument.] 

The  argument  which  would  extend  the  words  "money  of 
which  I  may  die  possessed"  to  a  claim  upon  the  executors  of 
her  husband  for  a  pecuniary  legacy,  neither  reduced  into  pos- 
session by  payment  nor  by  any  acknowledgment  of  the  execu- 
tors that  they  held  it  at  her  disposal,  would  go  the  length  of 
giving  to  Harriet  Brandreth,  and  her  children  afterwards,  every- 
thing from  which  the  other  pecuniary  legatees  could  be  paid, 
unless  it  should  happen  that  the  proceeds  of  furniture  not  spe- 
479]  c'ifically  bequeathed  was  *sufficientfor  the  purpose.  I 
cannot  think  that  1  am  at  liberty  to  extend  the  on^nal  strict 
and  natural  meaning  of  the  words  "any  money  of  which  I  may 
die  possessed  "  under  such  a  testamentary  instrument,  and  with 
such  consequences. 

I  fear,  therefore  —  and  it  seems  to  me  to  be  consistent  with 
all  the  authorities  that  have  been  cited  — that  I  must  hold  that 
the  gift  to  Harriet  Brandreth  and  her  children  applies  only  to 
cash  in  the  house  and  to  money  at  the  bankers,  or  any  other 
money  which  lay  in  such  a  situation  that  it  was  her  ready  money 
at  call  at  the  time  of  her  death. 

With  respect  to  the  annuity  under  her  marriage  settlement,! 
do  not  think,  according  to  the  principle  of  my  interpretation, 
that  she  could  be  considered  to  be  possessed,  at  the  time  of  her 
death,  of  any  apportioned  part  from  the  last  stated  day  of  pay- 
ment to  the  time  of  her  death ;  but  if  any  part  of  the  annuity 
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was  then  in  arrear,  and  there  was  nothing  to  prevent  her  hav- 
ing it  immediately  on  application,  I  apprehend  that  it  would 
pass.  I  do  not  think  that  the  legatees  can  claim  the  apportioned 
part  of  the  interest  on  the  balance  at  the  bankers,  which  was 
payable  half  yearly.  These  are  nice  distinctions,  but  according 
to  the  authorities  I  am  obliged  to  draw  them. 

Solicitors:  Messrs.  Williams  ^  James.;  Messrs.  G>fe,   Cole  ^ 
Jackson. 


[Law  Reports,  10  Equity,  «7.] 
L.  C.  for  M.  B.  Au£r.  4, 1873. 

♦Wills  v.  Bourne.  [487 

[1870    W.    111.] 
CliarUcMe  Legacy  —  Pare  and  Impure  Personalty  —  Direction  to  martJuiU. 

A  testator,  after  beqneatbinpr  an  annuitj  and  Certain  legacies,  deT-ised  his  real 
estate  to  trustees  upon  trust  for  sale,  and  directed  the  proceeds  to  be  applied,  so 
far  as  they,  would  extend,  in  payment  of  his  debts  and  funeral  and  testamentary 
expenses  and  the  annuity  and  legacies.  He  then  gave  his  personal  estate  to  the 
Slime  trustees  upon  trust  to  convert  the  same  into  money,  and  oat  of  the  proceeds 
(lay  BO  much  of  his  debts  and  legacies  as  the  proceeds  of  his  real  estate  would  not 
(extend  to  pay,  and  to  stand  possessed  of  all  the  residue  of  his  personal  estate  upon 
trust  for  certain  charities ;  and  he  declared  that  only  such  part  or  parts  of  his 
estate  and  premises  should  be  comprised  in  the  residue  thereof,  and>  be  divided, 
])aid,  or  transferred  to  or  among  the  charities,  as  might  by  law  be  given  or 
bequeathed  for  charitable  pur^xtses.  The  testator  was  at  the  time  of  hi£  death 
entitled  to  real  estate  and  to  pure  and  impure  personal  estate : 

Ileld^  that  the  proceedTs  of  the  real  estate  and  impure  personal  estate  must  be 
applied  in  payment  of  the  debts  and  legacies  before  the  pure  personalty  was 
resorted  to. 

MUe$  V.  Harrison  Q)  and  Sturge  v.  BimsdaHe  (•)  observed  upon. 

■ 

This  was  the  further  consideration  of  a  suit  for  the  adminis- 
tration of  the  trusts  of  the  will,  dated  the  29th  of  February,  1864, 
of  John  Green,  who,  after  bequeathing  an  annuity  and  certain 
specific  and  pecuniary  legacies  (all  of  which  he  directed  should 
be  free  of  legacy  duty),  thereby  gave  and  devised  all  his  real 
estate  unto  or  to  thd  use  of  Joseph  Green  Bourne  and  John 
Davies,  their  heirs  and  assigns,  upon  trust  to  sell  the  same,  and 
out  of  the  proceeds  of  sale  to  pay  all  the  costs  and  expenses  at- 
tending the  sale,  and,  subject  thereto,  thereout,  in  the  next  place, 
to  pay  all  his  debts,  funeral  and  testamentary  expenses,  and  the 
annuity  and  legacies  and  moneys  thereinbefore  given  or  be- 
queathed, and  tlie  legacy  duties  aforesaid,  so  far  as  the  moneys 
or  proceeds  aforesaid  would  extend  to  pay  the  same ;  and  the 
testator  gave  and  bequeathed  unto  the  said  Joseph  Green  Bourne 
and  John  Davies,  their  executors,  administrators,  and  assigns, 
ull  the  monej's,  stocks,  funds,  shares,  securities  for  money, 

(J)  V.C.  Wickens,  June  7,  t873.  O  0  Boav.,  4G3. 
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48B]  household  coods,  furniture,  and  *per80ual  estate  and  ef- 
fects of  which  he  snould  die  possessed,  except  such  parts  thereof 
as  he  had  by  his  will  specifically  bequeathed  or  by  any  codicil 
thereto  might  specifically  bequeath,  upon  trust  that  they  the 
said  Joseph  (ireen  Bourne  and  John  Davies,  and  the  survivor 
of  them,  should  sell,  dispose  of,  call  in,  and  convert  into-mouey 
all  such  parts  of  his  said  personal  estate  as  should  not  consist 
of  money  ;  and  should  thereout,  and  out  of  the  money  he  might 
die  possessed  of,  pay  so  much  or  such  parts  of  his  said  debts, 

.  expenses,  and  legacies  as  the  proceeds  of  sale  of  his  real  estate 
would  not  extend  to  pay,  and  should  stand  possessed  of  all  the 
residue  of  his  said  personal  estate,  hereditaments,  and  premises, 
aftor^satisfyiug  the  purposes  aforesaid,  upon  trust  that  they  his 
said  trustees  and  trustee  should  pay,  transfer,  and  divide  the 
same  unto  and  between  the  several  hospitals,  societies,  or  chari- 
ties therein  mentioned,  and  for  the  bcaefit  of  the  same  respec- 
tively, or  the  several  persons  thereina>er  mentioned  on  behalf 
thereof,  in  equal  shares  or  proportions.  2  nd  the  testator  declared 
that  the  several  shares  of  his  said  resid:iary  personal  estate  were 
so  bequeathed  as  aforesaid  to  be  applied  to  and  for  the  general 
purposes  of  the  same  charities,  societies,  or  hospitals  aforesaid. 
Ana  the  testator  declared  that  only  su^ii  part  or  parts  of  his 
estate  and  premises  should  be  comprise^  in  the  residue  thereof 
and  be  so  divided,  paid,  or  transferred  aj  aforesaid  as  might  by 
law  be  given  or  bequeathed  for  charitaLe  purposes.  And  the 
testator  appointed  Joseph  Green  Bourne  and  John  Davies  exe- 
cutors of  his  will. 

The  testator  made  two  codicils  to  his  will,  the  27th  of  March, 
1869,  and  the  24th  of  May,  1869,  neither  of  which  is  material 
for  the  purposes  of  this  report.  He  died  on  the  Slst  of  July, 
1869.  The  testator  was  at  the  time  of  his  death  entitled  to  real 
estate  of  the  value  of  about  ^500,  to  impure  personalty  of  about 
the  same  value,  and  to  pure  personalty  of  about  the  value  of 
X12,000.  The  debts  and  legacies  amouiited  to  about  £3000. 
The  question  was,  whether  the  proceeds  of  sale  of  the  realty 
and  the  impure  personalty  were  to  be  applied,  as  far  as  they 
would  extend,  in  payment  of  the  debts  and  legacies.;  or  whether 
'the  debts  and  legacies  were  to  be  paid  ratably  out  of  the  pro- 
ceeds of  the  realty  and  the  pure  and  impure  personalty. 
489]  .  *Mr.  F.  T.  WhiU  (Mr.  Roxburgh,  Q.C,  with  him),  for 

.  the  plaintiff,  who  was  beneficially  interested  under  the  will,  and 
also  one  of  the  testator's  next  of  kin;  submitted  that  the  debts 
and  legacies  must  be  paid  ratably  out  of  the  three  funds,  or  at 
all  events  ratably  out  of  the  pure  and  impure  personalty  after 
the  proceeds  of  sale  of  the  realty  "were  exhausted,  and  that  there 
could  be  no  marshalling  in  favor  of  the' charities:  Robinson  y. 
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Geldard  (*) ;  Beaumont  v.  Oliveira  (^) ;  Miles  v.  Harrison^  before 
Vice  Chancellor  Wickens  on  7th  June,  1873. 

Mr.  P.  A.  Kingdoriy  Mr.  Cusi^  and  Mr.  Warmington^  for  the 
several  charities,  submitted  that  tlie  declaration  in  the  will 
that  only  such  parts  of  his  estate  should  be  comprised  in  the 
residue  and  be  divided  among  the  charities,  was  a  direction  by 
the  testator  to  marshal  to  which  the  court  would  give  effect : 
Wlgg  V.  NkhoU  (^) ;  Nicldsson  v.  Cockell  (*).  In  Miles  v.  Harrison 
there  was  no  such  direction,  and  the  vice  chancellor  had  done 
no  more  than  follow  Siurge  v.  Dimsdale  (*). 

The  Lord  Chancellor  observed  that  some  doubt  had  been 
thrown  on  Siurge  v.  Dimsdale. 

Mr.  Fry,  Q.C.,  and  Mr.  Phear,  for  the  trustees  and  executors. 

Mr.  White^  in  reply. 

Lord  Selborne,  L.C,  said  that  the  testator  in  this  case  had, 
according  to  sound  principles  of  construction,  separated  from 
the  residue  all  which  could  not  be  effectually  given  to  charity. 
The  scheme  of  the  will  was  this  :  first,  the  testator  gave  an  an- 
nuity and  certain  legacies ;  then  he  devised  his  real  estate  upon 
trust  for  sale,  and  directed  the  proceeds  of  sale  to  be  applied  in 
payment  of  his  debts  and  the  annuity  and  legacies;  and  then  he 
bequeathed  his  personal  estate  upon  trust  for  payment  of  so 
much  of  the  debts  and  legacies  as  the  proceeds  of  the  real  estate 
might  be  insufficient  to  satisfy,  and  as  to  the  residue,  for  charity. 
Then  came  *the  direction  that  only  such  parts  of  his  es-  [490 
tate  should  be  included  in  the  residue  as  might  by  law  be  be- 
queathed for  charitable  purposes.  He  therefore  excluded  impure 
personalty  from  the  residue,  and  it  followed  by  necessary  im- 
plication that  the  impure  personalty  must  be  applied  for  those 
purposes  which  were  to  be  satisfied  before  a  residue  was  ar- 
rived at ;  it  must,  therefore,  be  applied  in  payment  of  debts  and 
legacies,  and  there  w^ould  be  a  declaration  accordingly^ 

As  to  Miles  v.  Harrison^  his  lordship  had  not  before  him  the 
grounds  on  which  Vice  Chancellor  Wickens  proceeded.  If 
there  was  nothing  more  in  the  will  than  was  stated  in  the  report 
in  the  Weekly  Noies^  then,  with  all  deference  to  the  vice  chan- 
cellor, for  whose  opinion  he  htid  the  highest  respect,  his  lord- , 
ship  would  have  been  disposed  to  come  to  a  different  conclusion  ; 
but  the  words  there  were  not  so  strong  as  in  the  present  case, 
and  it  might  be  that,  if  the  whole  will  were  before  the  court,  it 
would  be  found  that  the  vice  chancellor's  opinion  was  well 
founded. 

Solicitors :  Mr.  W.  31.  Wilkinson ;  Messrs.  Nicholl  ^  New- 
man;  Messrs.  6r.  A.  Crawley  ^  Arnold ;  Mr.  Needham. 

(»)  3  Mac.  &  G. ,  735.  (»)  Law  Rep. ,  14  Eq.,  92. 

(•)  Law  Rep. ,  4  Ch.,  300.  (*)  3  D.  J.  i  S.,  622. 

(»)  6  Beav.,  463. 
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[Law  Reports,  16  Equit;-.  493.] 
L.-C.  for  M.  R.  Aug.  7, 1873. 

493]  *Brunskill  v.  Cai'^d. 

[1854    B.    102.] 

Will —  Settled  Estates — Direction  to  invest  Personalty/  in  Purchase  of  Lands — 
Tenant  for  Life  —  Power  to  apply  Personaltj  in  Necessary  Repairs. 

Wliure  the  rents  of  real  estate  devised  ia  strict  settlement  were  directed  to  be 
accumulated  duringf  the  minority  of  any  person  who  should  become  tenant  for  life, 
and  the  accumulated  fund  and  interest  thereon  ^ore  from  time  to  time  to  be 
invested  in  the  purchase  of  other  lands  to  be  settled  to  the  same  uses : 

Held^  that  no  part  of  such  accumulated  fund  could  be  applied,  at  the  instance  of 
a  tenant  for  life,  in  necessary  repairs  and  improvements  on  the  estate. 

In  re  Lord  HothamCs  Trusts  i^)  not  followed. 

This  was  an  application  on  behalf  of  tlie  trustee  in  bank- 
ruptcy of  one  of  the  plaintiffs,  who  was  a  tenant  for  life  of  real 
estates  under  a  will,  that  the  applicant  might  be  at  liberty  to 
effect  certain  pcrmament  repairs  and  improvements  on  a  por- 
tion of  the  estate  out  of  a  fund  belonging  to  the  corpus  of  the 
testator's  personal  estate.-  Stephen  Brunskill,  the  testator  in 
the  cause,  by  his  will,  dated  the  24th  of  December,  1850,  de- 
vised his  real  estates,  which  were  of  considerable  extent,  to  uses 
494]  i^  favor  of  his  sons  and  daughters  *in  strict  settlement, 
with  a  proviso  that,  during  the  minority  of  any  person  who 
should  become  tenant  for  life  under  the  will,  the  trustees  should 
receive  the  rents  and  profits  of  the  estates,  and,  after  certain 
payments  thereout,  should  invest  the  surplus  and  the  interest 
of  the  accumulations  in  government  or  real  securities,  and  at  the 
end  of  each  period  of  accumulation  therein  provided  for,  or 
sooner  if  the  trustees  should  think  proper,  call  in  or  convert  the 
accumulated  fund,  and  apply  the  same  in  discharge  of  the  prin- 
cipal sums  of  money  which  should  then  affect  the  estates, 
and  Jay  out  and  invest  the  residue  of  the  said  money  (if  any)  in 
the  purchase  of  freehold  estates  to  be  settled  to  the  same  uses. 

There  was  no  power  in  the  will  to  apply  the  said  accumulated 
fund  or  the  corpus  of  the  testator's  estate  in  repairs  or  improve- 
ments ;  but  it  was  submitted  on  1)ehalfrof  the  applicant  that  the 
court  had  jurisdiction  to  sanction  such  an  application  of  the  said 
accumulated  fund,  which  was  then  represented  by  a  fund  in 
court  standing  to  the  credit  of  the  cause,  and  that  the  proposed 
repairs  and  improvements  were  necessary,  and  itere  of  such  a 
character  as  would  permanently  benefit  the  estate. 

Mr.  Bristowe^  Q.C.,  and  Mr.  Graham  HastingSy  in  support  of 
the  application:  It  is  desirable  to  lay  out  a  considerable  sum 
of  money  in  the  necessary  repairs  and  permanent  improvement 

O  Law  Rep.,  12  Eq.,  70. 
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of  the  settled  estates ;  and  it  is  clearly  for  the  benefit  of  the  re- 
maindermen that  the  proposed  improvements  should  be  made. 
We  submit  that,  as  the  accumulated  fund  is  directed  by  the 
will  to  be  laid  out  in  the  purchase  of  other  lands,  the  proposed 
application  would  come  within  the  spirit  of  that  provision.  The 
court  has  acted  upon  a  similar  principle  in  cases  under  the 
Lands  Clauses  Act.  Thus,.in  the  case  of  i?e  Incumbent  of  WhiU 
field  (*),  where  money  was  paid  into  court  by  a  railway  company 
in  respect  of  glebe  land  taken  by  them,  it  ordered  it  to  be  ap- 
plied towards  the  cost  of  building  a  vicarage  house,  part  of 
which  was  defrayed  by  the  governors  of  Queen  Anne's  bountj*. 
In  Ex  parte  Davis  (*),  where  expenses  had  been  incurred  by  a 
tenant  for  life  under  a  will  in  reinstating  structures  on  a  por- 
tion of  the  devised  property,  in  conformity  with  the  require- 
ments of  *the  Metropolitan  Building  Act,  which  authorizes  [495 
the  commissioners  to  sell  the  structures  if  the  owner  refuses  or 

neglects  to  pay  the  expenses  of  reinstatement,  it  was  held  that 
these  expenses  constituted  a  charge  on  the  property,  and  that 
their  repayment  was  a  proper  application  of  the  proceeds  of 
other  lands  devised  to  the  same  uses  and  taken  under  the  Lands 
Clauses  Consolidation  Act. 

In  a  very  similar  case  to  the  present.  In  re  Lord  Sotham's 
Trusts  ('),  Vice  Chancellor  Malius  held  that  the  trustees  of  Lord 
Hotham's  will  might  properly  lay  out  part  of  his  residuary  per- 
sonal estate,  which  was  directed  by  the  will  to  be  laid  out  in 
the  purchase  of  land,  in  rebuilding  the  parsonage  house  of  an 
advowson  on  the  settled  estates,  the  house  being  in  a  ruinous 
state,  and  it  appearing  that  the  testator  was  about  to  rebuild  it 
at  the  time  of  his  death.  [The  Lord  Chancellor  said  that  the 
estates  there  were  vested  in  the  trustees,  and  the  court  might 
possibly  have  been  acting  in  the  exercise  of  a  general  discretion 
as  to  their  management.  He  could  not  treat  that  decision  as 
an  authority  in  the  present  case.]  Here  the  evidence  shows 
that  the  estate  will  suffer  if  these  repairs  are  not  carried  out ; 
and  we  submit  that  the  court  has  jurisdiction  to  sanction  such 
an  application  of  the  fund  in  court. 

Sir  B.  Baggallay^  Q.C.^  Mr.  8outhgate^  Q.C.,  Mr.  Homell^  and 
Mr.  Whitehead,  for  the  several  persons  entitled  in  remainder, 
some  of  whom  were  infants,  concurred  in  the  application. 

Mr.  Fn/y  Q.C.,  and  Mr.  Mand^,  for  the  trustees  of  the  will. 

Lord  Selbornb,  L.C. :  I  am  of  opinion  that  it  would  be  doing 
too  much  violence  to  the  language  of  the  will  to  hold  that  the 
direction  to  lay  out  personal  estate  in  the  purchase  of  land  au- 
thorizes the  court  to  lay  out  any  part  of  it  in  repairs  and  per- 

{')  1  J.  &  H.,  610.  O  3  De  G.  &  J.,  144. 

(»)  Law  Rep.,  12  Eq.,  76.         • 

G  Eng.  Rep.]  104 
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raanent  improvements,  however  necessary,  on  the  settled  estates, 
over  which,  the  limitations  being  legal  ones,  the  court  has  no 
jurisdiction. 

Solicitors:  Messrs.  Lnois  ^  Lewis ;  Mr.  W.  R,  Harris^  agent 
for  Mr.  J.  H.  Square^  Kingsoridge  ;  Messrs.  Salse^  Tnislramj  ^ 
Co.  

[Uw  Reports,  16  Equity,  496.] 
V.  C.  M.  June  11, 1878. 

496]  *nooD  V.  Fbanklin. 

[1868    H.    80.] 

Marriage  Settlement  —  After-acquired  Property — Cofienant  to  settle^ Funds 

derived  from  Different  Sources  —  Advancement, 

Where  a  covenant  to  settle  after  acquired  property  is  limited  to  funds  of  a  speci- 
fied amount  which  shall  at  any  time  be  acquired,  a  condition  is  implied  that  the 
amount  shall  be  made  up  of  funds  derived  from  the  same  source. 

Where  a  party,  havingf  entered  into  such  a  covenant,  becomes  entitled  in  posses, 
sion  to  property  which  would  be  subject  to  the  settlement  if  sufficient  in  amount, 
and  which  has  been  reduced  below  the  specified  amount  by  the  exercise  of  powers 
of  advancement,  the  amount  received  by  anticipation  must  be  included  for  the 
purpose  of  determining  whether  the  fund  is  lari^  enough  to  be  brought  into 
settlement. 

This  suit  came  on  for  further  consideration.  The  pluintift's 
were  the  trustees  of  an  ante-nuptial  settlement,  dated  the  llth 
of  March,  1861,  executed  upon  the  marriage  of  the  defendant, 
James  Franklin,  with  Jessica  Mary  Blyth,  by  which  certain 
property  of  the  intended  wife  was  settled  upon  the  usual  trusts, 
and  the  defendant  James  Franklin  entered  into  the  following" 
covenant  with  the  plaintiffs,  as  the  trustees  of  the  settlement  : 

**  That  if  the  said  tfames  Franklin  now  is,  or  at  any  time  after 
the  solemnization  of  the  said  intended  marriage  shall  become, 
entitled  in  his  own  right,  by  devise,  descent,  bequest,  gift,  re- 
presentation, or  otherwise,  to  any  real  or  personal  property 
which  shall  amount  or  be  equal  in  value  to  the  sum  of  £200  for 
any  estate  or  interest  whatsoever,  then  the  said  James  Franklin, 
and  all  other  necessary  parties,  will,  at  the  costs  and  charges 
of  the  trust  estate,  as  soon  as  conveniently  may  be,  convey, 
assign,  and  assure  one  equal  half  part  of  such  real  and  personal 
estate,  and  all  the  estate  and  interest  of  the  said  James  Franklin 
therein  (except  annuities  or  other  property  to  which  the  said 
James  Franklin  is  or  may  become  entitled,  for  his  life  only,  or 
for  any  term  of  years  determinable  on  his  death,  jewels,  trinkets, 
ornaments,  plate,  print,  pictures,  and  books,  none  of  which  are 
497]  intended  to  be  included  in  *this  covenant),  unto  and  lo 
the  use  of  the  trustees  or  trustee  for  the  time  being  hereof, 
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their  or  his  heirs,  executors,  administratojjs,  and  assigns,  ac- 
cording to  the  respective  natures  thereof,  as  to  such  part  or 
parts  of  the  same  half  part  of  real  and  personal  estate  as  shall 
not  consist  of  money,  upon  trust,  with  all  convenient  speed,  in 
such  manner  as  the  said  trustees  or  trustee  shall  think  fit,  to 
sell  and  dispose  of  and  convert  the  same  into  money,  and  to 
stand  possessed  of  and  interested  in  the  moneys  to  arise  by  such 
sale,  disposition,  and  conversion  into  money,  and  of  and  in  the 
half  part  hereby  covenanted  to  be  settled  of  the  moneys  to 
which  the  said  James  Franklin  may  be  or  become  entitled  as 
aforesaid,  and  of  and  in  all  annual  produce  thereof  respectively 
upon  and  for  the  trusts  and  purposes  and  with  and  subject  to 
the  powers,  provisions,  and  declarations  hereinbefore  declared 
and  contained  of  and  concerning  the  moneys  to  arise  by  the 
sale  or  to  be  received  in  respect  of  the  said  share  and  premises 
hereinbefore  assigned,  and  the  annual  produce  thereof,  or  as 
near  thereto  as  the  deaths  of  parties  or  other  accidents  will 
admit  of." 

Then  followed  an  exception  varying  the  ultimate  trusts  from 
those  in  the  settlement  of  the  wife's  property.  Elizabeth 
Franklin,  the  mother  of  James  Franklin,  died  on  the  30th  of 
April,  1867,  and  on  her  death  he  became  entitled  in  possession, 
under  the  will  of  Grace  Blundell,  which  was  dated  the  12th  of 
July,  1861,  to  one  equal  sixth  share  of  the  estate.  lie  also  be- 
came entitled  in  possession,  on  the  happening  of  the  same  event, 
under  the  will  of  his  father,  Henry  Franklin,  which  was  dated 
the  18th  of  February,  1857,  to  one  equal  sixth  share  of  his 
estate,  and  lastly,  to  one  equal  sixth  share  of  the  estate  of  his 
mother,  under  her  will,  dated  the  25th  of  June,  1859.  The  in- 
terests which  bo  took  under  the  wills  of  Grace  Blundell  and 
his  father  were  contingent  on  his  surviving  his  mother. 

By  the  chief  clerk's  certificate,  which  was  dated  the  I7th  of 
December,  1872,  it  appeared  that  the  share  of  the  estate  of 
Grace  Blundell,  to  which  James  Franklin  was  entitled  amounted 
to  £177  6^.  8d.y  and  that  his  share  of  the  estate  of  his  mother 
amounted  to  £113  16s,  6cL 

The  estate  of  Henry  Franklin  had  been  administered  in 
another  *suit  o(  Franklin  v.  Franklin^  and  the  total  value  [498 
as  ascertained  thereby  was  £9428  12^.  6rf.  This  sum  included 
a  sum  of  £1213,  which  had  been  received  by  James  Franklin 
at  various  times  by  way  of  advancement,  during  the  life  of  his 
mother,  under  a  power  in  his  father's  will,  of  which  sum  £300 
was  advanced  before  the  date  of  the  settlement,  and  the  re- 
mainder subsequently.  The  gross  amount  of  the  share  of  James 
Franklin  in  his  father's  estate  wa?£1571  85.  9rf.,  from  which 
had  to  be  deducted  the  above  mentioned  sum  of  £1213,  and 
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sums  amouDting  to  £240  S^.  8d,j  for  the  proportion  of  certain 
costs  in  the  suit  of  Franklin  v.  Franklin^  which  were  made 
chargeable  against  the  share.  The  result  was  that  the  amount 
now  receivable  by  James  Franklin  on  account  of  his  share  of 
his  father's  estate  was  only  £118  55.  Id.  The  questions  to  be 
determined  were,  first,  whether  all  or  any  of  these  sums  were 
bound  by  the  above  mentioned  covenant  in  the  settlement  of 
the  11th  of  March,  1861 ;  and,  secondly,  whether  the  advances 
were  to  be  taken  into  account  in  estimating  the  amount  of  the 
share  of  the  father's  estate. 

Mr.  Marieriy  for  the  plaintiffs  :  The  parties  interested  in  the 
settlement  are  entitled  to  have  the  snares  of  all  these  three 
estates  brought  into  it.  They  have  become  payable  at  the 
same  time,  and  together  amount  to  more  than  £200.  But  if 
the  three  sums  cannot  be  added  together,  the  sums  received  by 
way  of  advancement  must  be  taken  into  account  in  estimating 
whether  the  share  of  the  father's  estate  exceeds  the  specified 
sum,  and  as  more  than  half  the  share  has  been  received  by  him, 
the  whole  of  the  £118  5*.  Irf.  must  be  brought  into  the  settle- 
ment. 

Mr.  Smart,  for  James  Franklin  :  Where  a  covenant  of  this 
kind  is  limited  to  property  accruing  at  any  one  time,  the  con- 
dition is  implied  that  it  must  be  derived  fVom  the  Bame  source  : 
Jie  Hooper's  Trust  (>). 

499]  *It  is  only  sums  actually  received  which  can  be  made 
subject  to  the  covenant.  Any  means  by  which  the  receipfat 
any  one  time  of  a  larger  sum  than  the  ppecified  amount  is  pre- 
vented will  defeat  such  a  covenant :  Bower  v.  ISniUh  (*).  Any 
advances  made  whilst  the  interest  of  James  Franklin  was  con- 
tingent must  be  excluded.  Assuming  that  only  the  share  of 
the  father's  estate  was  subject  to  the  covenant,  the  question 
might  have  been  determined  in  Franklin  v.  Franklin^  and  the 
present  suit  was  unnecessary.  The  trustees  ought,  therefore, 
not  to  be  allowed  any  costs. 

Sir  R.  Malins,  v. C,  after  stating  the  facts,  continued:  I 
•  entirely  assent  to  the  decision  of  in  lie  Hooper's  Trust  ('),  in 
which  it  was  held  that  the  words  "  at  any  one  time  "  implied 
'^  from  one  and  the  same  source,"  and  that  any  particular  fuA<l 
to  which  a  covenantor  became  entitled  did  not  fall  within  the 
covenant,  unless  by  itself  it  amounted  to  the  specified  sum. 
Now  it  appears  that  neither  from  Qra'oe  Blundell's  estate,  nor 
from  that  of  Elizabeth  Franklin,  did  a  sum  of  £200  arise,  and 
I  am  therefore  of  opinion  that  the  covenant  did  not  extend  to 
either  of  those  funds ;  and  I  think  the  trustees  were  bound,  be- 
fore embarking  in  this  litigation,  to  take  a  rational  course,  and 

(')  13  W.  R.,  710.  O  Ia^  K«Pm  tl  Bq-.  279. 
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ascertain  the  amount  which  those  estates  were  likely  to  produce. 
The  bill  is  one  which  cannot  be  dismissed,  or  the  plaintilfs  might 
liave  to  pay  the  costs  of  the  part  relating  to  those  estates.  As 
to  the  share  in  the  father's  estates,  the  facts  are  somewhat  differ- 
ent. It  seems  that  it  consisted  of  £9428  125.  6rf.,  and  that,  after 
all  proper  deductions  were  made,  the  share  which  James  Frank- 
lin would  have  been  entitled  to  receive  was  £1331  5^.  Irf.  Now 
the  father's  will  contained  a  power-of  advancement.  But  the 
benefit  of  such  a  power  can  be  lost  by  parting  with  the  pro- 
perty in  I  aspect  of  which  the  advance  is  allowed  to  be  made. 
And  if  a  person  settles  a  fund  to  which  he  may  become  entitled, 
and  the  receipt  of  which  he  has  the  power  to  anticipate  by 
advancement,  he  cannot,  after  settling  the  fund,  keep  it  out  of 
the  settlement  by  anticipating  its  receipt. 

Therefore,  as  regards  the  actual  advances,  the  £300  which  was 
♦advanced  before  the  date  of  the  settlement  is  gone ;  but  as  [500 
regards  the  £913  subsequently  advanced,  I  am  of  opinion  that  in 
estimating  the  amount  of  the  share  of  the  father's  Estate  it  must 
he  taken  into  account.  The  consequence  is,  that  what  James 
Franklin  became  entitled  to  receive  on  his  father's  death  being 
more  than  £200,  is  within  the  covenant,  and  the  trustees  are 
entitled  to  have  one-half  of  it  settled;  and  as  he  has  himself  re- 
ceived more  than  one-half,  the  whole  of  the  £118  55.  Id,  must 
be  paid  to  the  trustees.  He  will  be  entitled  to  receive  the  sums 
from  the  other  estates  himself. 

Mr.  Smart  then  said  that,  on  the  question  whether  those  con- 
siderations applied  to  the  case  of  anticipating  a  contingent  in- 
terest by  the  exercise  of  powers  of  advancement,  he  wished  to 
refer  to  Atcherley  v.  Da  Moulin  (*). 

Mr.  Marten  referred  to  In  re  Mackenzie's  Settlement  (*) ;  In  re 
Clinton's  Trust  («). 

Sir  R.  Malins,  V.C.  :  I  adhere  to  the  view  I  have  expressed, 
that,  inasmuch  as  the  whole  of  this  fund  would  have  been  paya- 
ble to  James  Franklin  if  he  had  not  been  advanced,  the  share 
must  be  treated  as  including  the  amount  of  the  advancements. 
In  Atcherley  v.  Da  Moulin  the  property  did  not  fall  into  posses- 
sion during  the  coverture,  and  it  can,  therefore,  have  no  appli- 
cation. Ilere  it  was  the  act  of  the  covenantor  which  prevented* 
his  being  entitled  to  receive  a  larger  sum  than  £200.  These 
covenants  rightly  receive  a  strict  construction,  and  are  always 
held  to  be  limited  to  property  falling  into  possession  during 
coverture.  But  I  know  of  no  case  which  has  gone  the  length 
of  deciding  that  where  the  fund  is  reduced  below  the  specined 
amount  by  the  act  of  the  covenantor  himself,  it  will  not  be 

(»)  2  K.  &  J.,  100.  (•)  Law  Refp.,  2  Ch.,  345. 

O  Uw  Rep.,  13  Eq.,  206. 
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bound  thereby ;  and  I  think  that,  having  entered  into  a  cove- 
nant that  all  property  to  which  he  was  or  should  become  enti- 
tled should  be  settled,  I  cannot  accede  to  the  view  that  he  could 
501]  be  entitled,  by  *receiving  the  fund  in  advi^nce,  to  with- 
draw it  from  the  operation  of  the  covenant.  The  result,  then, 
is,  that  property  from  three  sources  is  claimed  to  be  liable  to  be 
brought  into  settlement,  and  that  as  to  two  of  these  the  conten- 
tion wholly  fails.  I  think  the  trustees  have  been  a  great  deal 
too  anxious  about  these  funds.  I  cannot  make  them  pay  costs, 
but  I  shall  give  them  none. 

Solicitors :  Mr.  Frederick  Mason  ;  Messrs.  Belfrage  ^  MiddkUnu 


[Law  Reports,  16  Equity,  501.] 
V.  C.  M.  July  9, 1673. 

Spencer  v.  Wilson. 

[1868    S.    227.] 

WiU —  Construction —  Converaiou  of  Root  Estate  —  Residuary  Qifl  of  Pergonal 
Estate  —  Period  of  Vesting  —  Death  under  Twenty-one. 

A  testator  gfave  all  his  real  and  personal  estate  to  trustees  to  convert  into  money, 
and  oat  of  the  proceeds  of  the  conversion  to  pay  varioas  lef^acies  and  annuities, 
and  lie  directed  uis  trustees  to  hold  the  residue  of  his  said  personal  estate  so  cod- 
verted  into  money,  upon  trust  to  pay  the  income  for  the  benefit  of  his  four  natural 
children,  or  such  of  them  as  might  be  living  at  his  decease,  until  they  should 
attain  twenty-one,  and  when  they  attained  that  age  upon  trust  to  pay  or  transfer 
the  said  residue  of  his  said  personal  estate  unto  the  four  children  in  equal  shares 
as  tenants  in  common : 

Hddt  first,  that  tho  residuary  clause  passed  all  the  refil  estate  which  the  testator 
had  before  directed  to  be  converted,  as  well  as  all  the  personalty : 

Held,  also,  that  the  shares  of  the  four  children  did  not  vest  till  twenty-one,  and 
that  the  share  of  one  child  who  died  under  twenty-one  was  undisposed  of,  and 
passed  as  to  the  realty  to  the  heir-at-law,  and^  to  the  personalty  to  the  next  of 
kin  of  the  testator. 

Hanson  v.  QraJiam  Q)  distinguished.    Leigh  v.  Leigh  (^)  not  followed. 

John  Clay,  by  his  will  dated  the  10th  of  February,  1870,  gave 
and  bequeathed  all  the  rest  and  residue  of  his  personal  estate 
which  should  not  consist  of  money,  and  all  his  real  estate,  what- 
soever and  wheresoever,  to  W.  Wilson,  "W.  Bentley,  and  M. 
Heanley,  upon  trust  to  sell  the  same  by  public  auction  or  private 
contract,  as  in  their  or  his  discretion  should  seem  desirable,  and 
within  as  reasonable  a  time  as  might  be  after  his  decease;  and 
out  of  the  moneys  to'arise  from  the  sale,  calling  in,  and  conver- 
602]  81011  of  his  real  *and  personal  estate  as  should  not  consist 
of  money,  and  of  the  moneys  of  which  he  should  be  possessed 
at  the  time  of  his  decease,  to  pay  all  his  just  debts,  debts  due  on 

(>)  6  Ves  ,  239.  0  16  Beav.,  605. 
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mortgage,  and  funeral  and  testamentary  expenses,  and  after  pay- 
ment thereof  to  pay  certain  legacies  therein  mentioned ;  the  tes- 
tator also  directed  his  trustees  to  pay  thereout  various  annuities, 
including  annuities  to  his  three  sisters,  and  upon  the  death  of 
either  of  his  said  sisters,  and  as  and  when  they  might  happen  to 
die,  upon  trust  to  pay  and  divide  the  said  legacies  or  shares  as  such 
shares  might  fall  in,  or  the  securities  on  which  the  same  might  be 
invested,  unto  his  four  natural  children,  John  Spencer,  William 
Spencer,  Albert  Spencer,  and  Elizabeth  Spencer,  by  Dinah 
Spenper,  or  such  of  them  as  might  be  then  living,  as  they  should 
attain  their  respective  majorities,  or,  being  a  aaughter,  should 
attain  that  a^e  or  marrv.  He  then  directed  his  trustees  to  in- 
vest  a  sum  of  £500,  and  pay  the  interest  to  Dinah  Spencer 
during  her  life,  and  after  her  death  to  divide  the  same  between 
his  said  four  natural  children.  And  he  thereby  declared  that 
Ins  trustees  or  trustee  should  hold  the  residue  and  remainder  of 
his  said  personal  estate  so  converted  into  money  as  aforesaid 
upon  the  trusts  following,  that  is  to  say,  that  they,  the  said 
trustees  or  trustee,  should  pay  or  apply  the  annual  income 
thereof  (after  investment  as  thereinbefore  mentioned)  unto  or 
for  the  benefit  of  his  said  four  children  by  the 'said  Dinah  Spen- 
(!er,  or  such  of  them  as  might  be  living  at  his  decease,  as  they 
should  think  proper,  until  they  respectively  should  attain  the 
age  of  twenty-one  years,  and  when  they  should  attain  that  age, 
or,  being  a  daughter,  should  attain  that  age  or  marry,  upon 
trust  to  pay  or  transfer  the  said  residue  of  his  said  personal 
estate,  or  the  securities  whereon  the  same  should  be  invested, 
unto  the  said  four  children  in  equal  shares  and  proportions  as 
tenants  in  common,  for  their  own  absolute  use  and  benefit. 
The  testator  also  gave  power  to  his  trustees  to  raise  a  fourth 
part  of  the  expectant  shares  of  his  four  illegitimate  children  for 
their  education,  advancement,  or  benefit  in  the  world;  and  he 
devised  all  estates  vested  in  him  as  mortga^eu  or  trustee  to  his 
trustees,  their  heirs,  executors,  and  administrators,  but  the 
moneys  secured  on  such  mortgages  to  be  considered  as  part  of 
his  personal  estate. 

The  testator  died  in  February,  186S,  at  which  time  he  was 
♦seized  of  or  entitled  to  considerable  real  estate,  'and  he  [503 
wa?^  also  possessed  of  or  entitled  to  considerable  personal  estate 
in  addition  to  that  specifically  bequeathed  by  his  will. 

The  defendants,  Wilson  and  Bentley,  had  acted  in  the  ad- 
ministration of  the  estate,  but  Heanley,  the  third  trustee,  had 
disclaimed  and  bad  been  dismissed  from  the  suit.  The  four 
natural  children  of  the  testator  survived  him  ;  one  had  since 
died,  and  the  other  three  were  now  all  infants.  The  trustees 
had  possessed  themselves  of  the  whole  of  the  real  and  personal 
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estate  of  the  testator,  and  the  real  estate  had  been  sold,  and  after 
satisfying  all  the  debts  and  legacies,  there  would  be  a  very  large 
residue  applicable  to  the  trusts  declared  of  the  residuary 
estate  of  the  testator.  The  bill  was  filed  for  the  administration 
of  the  said  estate,  and  that  new  trustees  might  be  appointed  in 
lieu  of  Wilson  and  Bentley,  and  that  a  receiver  should  be 
appointed  of  the  estate. 

There  were  two  questions  raised  for  the  decision  of  the  court 
which  were  argued  separately.  The  first  was,  whether  the  words 
of  the  residuary  clause  were  sufficient  to  pass  the  resicbie  of 
the  proceeds  arising  from  the  conversion  of  the  real  estate  as 
well  as  the  residuary  personal  estate ;  and  the  second  was, 
whether,  under  the  residuary  clause,  the  share  of  the  natural 
child  of  the  testator,  who  died  an  infant,  was  vested  imme- 
diately, with  the  payment  only  postponed  till  twenty-one,  in 
which  case  the  legacy  would  go  to  his  representatives,  and  as 
he  was  illegitimate  to  the  crown,  or  whether  there  was  no 
vesting  of  the  legacy  until  the  legatee  attained  twenty-one,  in 
which  case  the  legacy  would  either  lapse,  or  would  go  to  the 
three  other  illegitimate  children. 

Mr.  Pearson^  Q.C.,  and  Mr.  Methold^  for  the  plaintiffs,  the 
three  surviving  natural  children  :  The  first  question  is,  whether 
the  undisposed  of  real  estate  passed  under  the  residuahy  clause 
in  this  will.  If  the  words  are  sufficient  to  pass  the  residuary 
real  estate,  then  the  whole  of  the  residue  will  go  to  the  four 
natural  children  of  the  testator,  subject  to  the  subsequent  ques- 
tion as  to  the  period  of  vesting ;  but  if,  on  the  other  hand,  the 
words  are  not  sufficient  for  this  purpose,  then  there  must  be  an 
604]  intestacy  as  to  the  proceeds  of  *the  real  estate.  The  form 
of  the  will  is  this  :  there  is  first  a  gift  of  all  the  personal  estate 
not  consisting  of  money,  and  all  the  real  estate  to  the  trustees, 
with  a  direction  for  sale,  and  then  the  whole  of  the  bequests 
are  carved  out  of  that  fund  which  Is  constituted  of  the  personal 
estate  and  the  converted  real  estate.  The  words  are,  **  out  of 
the  moneys  to  arise  from  the  sale,  calling4n,  and  conversion  of 
the  real  and  personal  estate  as  should  not  consist  of  money,  and 
of  the  moneys  he  should  be  possessed  of;"  and  the  residuary 
clause  comprises  *'  the  residue  and  remainder  of  his  said  per- 
sonal estate  so  converted  into  money  as  aforesaid."  This  must 
mean  the  whole  of  the  estate  which  he  had  previously  directed 
to  be  converted,  as  well  as  his  pure  personal  estate.  The  tes- 
tator directed  the  whole  estate  to  be  converted  in  the  first  in- 
stance, and  treated  as  personalty ;  there  is  a  clear  intention  to 
deal  with  it  all,  and  to  provide  for  his  illegitimate  children.  The 
chief  part  of  his  property  was  real  estate,  and  if  there  is  an  in- 
testacy as  to  the  real  estate  the  effect  will  be  to  pervert  the 


Vol.  XVI 1  EQUITY  CASES.  888 

V.C.M.  Spepcer  v.  Wilson.  1878 

testatoi-'s  intention,  and  to  leave  the  children  without  sufficient 
provision.  The^authorities  have  decided  that  where  the  wKole 
estate  is  first  directed  to  be  converted,  and  the  .proceeds  are 
subsequently  dealt  witli  as  personalty,  the  whole  proceeds  will 
pass  under  the  residuary  clause.  This  was  so  in  the  two  leading 
cases  upon  the  subject :  Malkbar  v.  Mallabar  (*)  and  Durour  v. 
Moiteaux  (^,  which  have  been  followed  in  all  similar  cases. 

Mr.  Hadky^  forgone  of  the  co-heiresses  and  next  of  kin*  of  the. 
testator :  The  personal  estate  must  mean  personal  estate  at  the 
date  of  the  will,  arid  the  real  estate  directed  to  be  sold  did  not 
pass  under  the  residuaiy  clause.  In  the  case  of  Countess  of 
Bristol  V.  Hungerford  ('),  where  there  was  a  devise  of  real  estate 
to  be  sold  for  payment  of  debts,  the  suplus,  if  any,  to  be  deemed 
'  personal  estate,  atid  go  to  *he  testator's  executors,  it  was  decreed 
that  the  executors  were  trustees  of  the  surplus  for  the  testator's 
heir-at-law ;  and  in  Wilstn  v.  Major  (*)  the  proceeds  of  real  estate 
were  held  not  to  pass  under  a  residuary  bequest,  but  resulted  to 
the  *heir;  A  similar  decision  was  arrived  at  in  Kelktt  v.  [505 
KeUeti  (*) ;  and  in  Maugham  v.  Mason  {*)  it  was  decided  veiy  dis- 
tinctly that  a  fund  arising  from  the  sale  of  real  estate  would  not 
'  pass  under  a  residuary  bequest  of  personal  estate.  That  case 
was  decided  upon  the  general  principle  that  where  there  is  a 
direction  to  sell  land  for  a  particular  purpose,  the  surplus  will 
not  form  part  of  the  personal  estate  so  as  to  pass  by  the  re- 
siduary bequest. 

Mallabar  v.  MaUabar  (*)  ^tas  decided  upon  the  intention  of  the 
testator,  and  it  ha«  been  treated  as  being  governed  by  its  special 
circumstances,  particularly'as  the  giving  of  the  residue,  "  after 
payment  of  debts  and  legacies  as  aforesaid,"*  aflbrded  an  argu- 
ment that  it  was  intended  to  include  the  fund  in  question,  which 
had  been  expressly  subjected  to  those  charges.  The  judgment 
proceeded  on  this,  that  the  person  to  whom  the  real  estate  was 
devised  in  trust  for  sale  was  a  person  whom  the  testator  intend- 
ed especially  to  benefit;  and  therefore  Lord  Talbot  thought 
slie  was  entitled  to  retain  the  surplus.  [Ho  also  cited  Dixon  v. 
Dawson ^\  Collis  v.  Robins  (*),  and  Jarman  on  "Wills  (•).] 

Mr.  Glassej  Q.C.,  and  Mr.  Nalder^  for  the  executors  and 
trustees  and  one  of  the  co-heiresses  and  next  of  kin,  followed 
the  same  line  of  argument,  and  cited  AmpMett  v.  Patke  ('®),  where 
'there  was  a  direction  that  the  proceeds  of  the  sale  of  the  real 
estate  should  be  considered  as  part  .of  the  testatrix's  personal 
estate,  with  a  gift  of  the  residue  of  the  peraonal  estate,  and  Lord 

(M  Cas.  temp.  Tal.,  78.  (*)  1  V.  &  B.,  410. 

(■)  1  Vefl.  Hen.,  820.  <*)  2  S.  &  8..  827. 

(•)  2  Vera..  046.  (")  1  De  G.  &  Sm.,  131.       ' 

(•)  11  Ves.,  205.    •  (•)  8d  Ed.,  p.  55.3,  et  neq. 

(•)  8  Dow. .  248.  0")  2  Rues.  &  My.,  221. 

6  Eno.  Rep.1  106 
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Brougham,  after  an  elaborate  examination  of  the  authorities, 
overruled  Sir  J.  Leach's  decision,  and  held  that  the  heir  was 
entitled. 

Mr.  Hemming,  for  the  attorney-general,  supported  the  plaint- 
iffs' contention. 

Sir  K.  Malins,  V.C.  :  This  testator  having  both  real  and 
personal  estate,  and  the  principal  portion  of  his  estate  being  real, 
506]  ^^id  having  brothers  and  *8isters  and  four  natural  child- 
ren, his  great  object  seems  to  have  been  to  provide  for  his 
natural  children,  who  were  brought  up  by  hira,  and  treated  as 
if  they  had  been  his  legitimate  children.  The  testator,  in  the 
first  place,  gives  all  his  pei'sonal  estate  which  should  not  con- 
sist of  monej^  and  all  his  real  estate,  to  his  trustees  with  a  di- 
rection to  sell,  and  with  the  proceeds  of  the  sale  and  the  money 
which  he  should  be  possessed  of  to  pay  his  debts  and  legacies. 
He  thus,  in  the  first  place,  deals  with  his  property  by  putting  it 
into  one  bulk;  and  having  placed  it  all  in  the  shape  or  personal 
estate,  he  directs  his  trustees  to  pay  certain  annuities  to  his 
three  sisters,  and  pay  and  divide  the  fund  from  which  the  lega- 
cies are  derived,  as  it  should' fall  in,  between  his  four  natural 
children,  or  such  of  them  as  should  be  then  living,  upon  attain- 
ing the  age  of  twenty-one  or  marrying.  He  then  directs  a  sum 
of  money  to  be  invested  for  the  purpose  of  providing  an  annuity 
for  the  mother  of  his  natural  children,  which  was  also  to  be  di- 
vided, upon  her  death  between  the  children ;  and  he  then  pro- 
ceeds to  deal  with  the  residue.  He  directs  his  trustees  to  hold 
the  residue  and  remainder  of  his  said  personal  estate  so  con- 
verted into  money  as  aforesaid  upon  trust  to  pay  the  income 
for  the  benefit  of  his  four  children,  or  such  of  them  as  might  be 
living  at  his  decease,  until  they  should  attain  twenty-one  or 
marry ;  and  when  they  attained  that  age,  upon  trust  to  pay  or 
transfer  the  said  residue  of  his  isaid  personal  estate  unto  the 
four  children  in  equal  shares  as  tenants  in  common.  The  ques- 
tion is,  whether  this  gift  of  the  residue  passes  all  his  estate,  or 
only  so  much  as  was  the  produce  of  personal  estate. 

Now,  what  did  he  mean  ?  Collecting  the  meaning  from  the 
Vhole  of  the  will,  and  looking  at  the  form  and  purpose  of  the 
will,  it  appears  to  me  that,  havmg  directed  it  all  to  be  converted 
into  money,  when  he  speaks  of  his  said  personal  estate  so  con- 
verted into  money,  he  speaks  of  the  entire  property,  both  that 
which  he  had  directed  to  hfi  sold  and  that  which  was  constituted 
of  money.  The  intention  is,  without  doubt,  to  pass  the  whole 
of  his  real  estate  so  converted  into  money,  as  well  as  bis  personal 
estate.  Jf  that  is  not  the  meaning,  it  must  have  been  his  inten- 
tion to  die  intestate  as  to  the  greater  portion  of  his  estate.  Then, 
507]  ^f  t'^G  intention  is  clear,  it  is  said  that  the  authorities  ♦pri»- 
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vent  my  putting  that  constrtiction  upon  the  will.  It  appears  to 
me  there  is  no  authority  approaching  in  any  degree  to  an  oppo- 
site  construction  in  all  the  cases  cited.  MaUabar  v.  Mallahari}) 
and  Durour  v.  JUotteaux  H  are  authorities  in  favor  of  that  inter- 
pretation. As  regards  tne  case  of  MaUabar  v.  Mallabar^  I  have 
never  known  it  disapproved  of  in  circumstances  where  that  case 
applies.  But  it  is  said  that  in  Maugham  v.  Mason  (')  Sir  "W*. 
.Crrant  came  to  a  different  conclusion.  I  do  not  thiuK.that  it 
differs  in  principle,  and  I  should  have  entertained  no  more  doubt 
than  he  did,  in  that  case.  There  the  testator  devised  certain 
freehold  chambers  to  trustees  and  their  heirs  upon  trust  to  sell 
and  apply  the  money  arising  by  such  sale  towards  payment  of 
the  legacies  bequeathed  by  his  will ;  and  the  rents,  until  sold, 
to  be  applied  'to  the  same  uses ;  and  after  giving  certain  legacies, 
the  testator  then,  as  to  all  the  residue  of  his  personal  estate  after 
payment  of  his  debts,  &c.,  bequeathed  the  same  to  trustees  upon 
trust  to  convert  the  said  residue  into  money,  and  lay  tljie  same 
out  as  therein  mentioned.  Sir  TV.  Grant  held  that  the  proceeds 
of  the  sale  of  the  real  estate,  after  payment  of  the  legacies,  re- 
sulted to  the  heir,  and  did  not  pass  imder  the  residuary  bequest. 
That  case  was  decided  upon  a  different  principle  from  MaUabar 
v.  MaUabar,  There  the  testator  made  the  real  estate  one  subject 
of  gift,  and  the  personal  estate  another.  He  stops  shbrt  after 
disposing  of  his  real  estate,  and  then  takes  up  the  .residue  of  his 
personal  estate.  So  in  this  case,  if  the  testator  hfeid  begun  by 
giving  all  his  real  estate  in  trust  to  sell  and  pay  legacies,  and 
then,  by  a  subsequent  clause,  had  taken  up  the  personalty  and 
disposed  of  that,  then  I  should  have  had  no  doubt  that  as  to  the 
surplus  of  real  estate  there  would  have  been  an  intestacy.  But 
here  the  residue  is  formed  of  a  mixed  fund  —  that  is,  the  per- 
•  sonal  estate,  and  the  real  estate  which  was  directed  to  be 
converted. 

All  the  cases  proceed  on  the  same  principle.  There  is  not, 
therefore,  any  approach  to  authority  against  what  I  have  said, 
but  all  agree  that  in  considering  the  wijl  you  must  look  at  the 
intention,  and  give  effect  to  it  if  you  can.  It  must  depend  on% 
the  whole  terms  of  the  will.  No  case  can  be  stated  where,  a 
testator  ♦having  given  all  the  property  to  trustees  to  be  [50S 
converted,  and  out  of  the  bulk  to  pay  debts  andJegacies,  having 
then  disposed  of  what  it  had  become  by  his  direction,  it  has  been 
held  that  the  residue  d'd  not  pass  the  whole  of  the  estate.  I 
think,  therefore,  that  the  residuary  clause  passes  all  the  estate 
which  he  had  before  directed  to  be  converted,  as  well  as  all  the 
personalty. 

(«)  Cas.  temp.  Tal.,  78.  '    (»)  1  Vea.  Sen.,  320.: 

0  1  V.  &  B.,  410. 
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Mr.  Pearson^  Q.C.,  and  Mr.  Metholdy  for  the  plaintiffs  :  It  being 
now  decided  that  the  residuary  clause  passed  the  whole  of  the 
residuary  property  both  real  and  personal,  we  have  to  discuss 
the  second  question,  which  is,  who  are  the  parties  entitled  to  it. 
The  trustees  are  to  apply  the  income  for  the  benefit  of  the  four 
children  as  they  should  think  proper  until  they  respectively 
should  attain  the  age  of  twenty-one  years,  and  when  they  shouU 
respectively  attain  that  as^e  or  marry,  to  pay  or  transfer  the  said 
residue  unio  the  four  children  in,  equal  shares  and  proportions 
as  tenants  in  common.  On  behalf  of  the  plaintiffs,  who  are  the 
three  surviving  children,  we  contend  that  the  intention  of  the 
testator  was  to  give  the  property  between  such  only  of  the 
children  as  should  attain  twenty-one,  and  consequently  that  the 
share  of  the  deceased  child  passed  to  such  of  the  other  children 
as  should  attain  the  age  of  twenty-one. 

Palsford  v.  Hunter  (*)  is  a  case  showing  that  the  property 
would  uot  vest  before  twenty-one.  It  was  there  argued  that 
where  maintenance  was  given  it  was  equivalent  to  interest,  and 
that  the  giving  of  interest  had  been  held  to  vest  the  legacy ; 
but  the  lord  chancellor  thought  that,  however  it  might  be  where 
interest  was  given,  yet  that  the  giving  maintenance  was  a  dif- 
ferent case,  and  was  not  equivalent  to  interest.  So  in  Baisford 
V.  Kebb'ell  (^)  the  bequest  was  of  the  dividends  which  should 
become  due  after  the  death  of  the  testatrix  upon  £500  bank 
annuities  until  the  legatee  should  arrive  at  the  age  of  thirty-two, 
at  which  time  the  principal  was  to  be  transferred,  and  it  was 
held  that  the  legacy  failed  by  the  death  of  the  legatee  under 
thirty-two. 

Then,  if  the  deceased  child  is  excluded  her  share  goes  to  the 
survivors  as  representing  a  class.  The  case  oi  Leigh  v.  Leigh  0 
o09]  *is  an  authority  in  favor  of  that  construction.  There  the 
testatrix  bequeathed  a  share  of  her  residuary  estate  to  trustees 
for  Henry  Leigh  for  life,  and  after  his  decease  she  bequeathed 
the  capital  unto  all  the  present  born  children  of  H.  Leigh 
equally,  share  and  shaFC  alike.  By  a  codicil  made  after  the 
death  of  one  of  the  children  she  gave  the  residuary  estate  upon 
the  same  trusts  as  bequeathed  by  the  will,  and  it  was  held  that 
the  bequest  was  made  to  a  class,.and  that  the  surviving  children 
were  entitled  to  the  share  which  the  deceased  child,  if  living, 
would  have  taken.  Under  any  circumstances  we  contend  that 
the  shares  of  the  children  did  not  vest  until  they  attained  the 
age  of  twenty-one,  and  that  the  share  of  the  deceased  child  is 
not  undisposed  of,  but  passed  to  the  survivors. 

(')  3  Bro.  C.  C,  41*.  O  3  Vcb.,  863. 

(•)  17  Bear.,  flOo. 
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The  Vice  Chancellor  said  that  he  could  not  follow  Leigh  v. 
Leigh  ('). 

Mr.  Glasse^  Q.C.,  and  Mr.  Nalder  and  Mr.  Hadley^  for  co- 
heiresses of  the  testator :  our  contention  is  the  same  as  that  on 
behalf  of  the  plaiutifis  so  far  as  submitting  that  the  residue  was 
not  vested  until  twenty-one ;  but  we  also  contend  that  the  whole 
of  the  share  of  that  child  was  undisposed  of,  and  went  to  the 
lieirs-at-law  and  next  of  kin  of  the  testator.  That  was  the  case 
in  Leake  v.  Robinson  ('). 

Mr.  Hemming^  for  the  crown  :  I  submit  that  there  is  an  abso- 
lute vested  gift  in  the  four  natural  children  of  the  testator, 
and  that  one  having  died,  the  share  of  that  one  vested  in  the 
crown.  The  rule  in  all  t4ie  authorities  is,  that  where  there  is  a 
gift  to  a  child  when  it  shall  attain .  twenty-one,  with  the  whole 
income  given  for  maintenance  in  the  meantime,  that  is  a  vested 
interest  at  once.  In  Pulsford  v.  Hunter  (^)  there  was  an  inter- 
mediate gift  of  only  so  much  of  the  income  as  the  trustees 
thought  fit  to  apply,  which  constitiated  a  difference  in  the  mind 
of  the  judge ;  but  if  the  whole  of  the  capital  is  given  at  twenty- 
one,  and  the  whole  of  the  income  is  given  for  maintenance, 
there  a  vested  interest  passes.  This  principle  was  recognized 
and  *acted  upon  in  Hanson  v.  Graham  (*)  and  Watson  v.  [510 
Hayes  (*),  and  it  is  idle  to  cite  earlier  cases  even  if  they  may  be 
thought  inconsistent  with  the  doctrine  settled  by  those  authori- 
ties. In  the  former  of  those  two  cases  thei  legacy  was  directed 
to  be  paid  at  a  certain  period,  and  the  interest  was  given  to  the 
legatee  in  the  meantime.  This  legacy  was  held  to  be  vested 
immediately.  In  the  case  of  Watson  v.  Hayes  there  was  a  gift 
of  j£25  yearly  for  the  maintenance  of  the  testator's  natural 
daughter  until  her  age  of  twenty-one  or  marriage,  when  the 
executors  were  to  pay  her  £500,  and  the  testator  directed  that 
the  interest  of  the  trust  funds  should  be  appropriated  to  the 
maintenance  of  his  children  in  equal  shares  until  they  at- 
tained twenty-one,  when  they  should  respectively  receive  the 
principal;  it  was  there  held  by  the  vice  chancellor  of  Eng- 
land that  the  shares  of  the  children  vested  notwithstandins: 
their  death  under  tvVenty-one,  and  the  legacy  of  £500  to  the 
daughter  vested  notwithstanding  her  death  under  twenty-one, 
the  X25  per  annum  given  for  her  maintenance  sufficiently  corres- 
ponding to  the  interest.  "When  this  case  came  on  upon  appeal 
Lord  Cottenham  reversed  the  decision  as  to  the  legacy  to  the 
natural  daughter,  on  the  grgund  that  the  gift  of  £25  per  annum 
did  not  represent  the  interest  upon  the  £500given  at  twenty-one ; 

ni7Beav.605.  08  Bro.  C.  C,  416. 

O  2  Mer.,  363.  C)  6  Vee.,  239. 

OSMy.&Cr.,  125.  . 
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but  he  recognized  the  principle  that  a  legacy  which  would  be 
contingent  upon  the  legatee's  attaining  "iwenty-one  will  become 
vested  by  a  gift  of  the  interest  in  the  nri^intirae. 

This  was  the  opinion  of  Sir  "W.  Gran  in  Hanson  v.  Grah/jm^ 
rnd  it  is  recognized  by  Sir  John  Leach  in  Vawdry  v.  Geddes  ('), 
whatever  may  otherwise  be  thought  of  *nat  decision.  It  is  the 
giving  of  the  whole  interest  which  vests  the  capital.  In  Dnvies 
V.  Fisher  {^  there  was  a  gift  of  property  in  trust  for  the  children 
of  A  as  they  severally  attained  twenty-five,  the  income  to  be 
applied  during  their  respective  minorities  for  their  maintenance, 
with  a  gift  over  in  case  no  child  should  live  to  attain  twenty- 
one,  and  the  interests  of  the  children  were  held  to  be  vested  ; 
and  a  similar  decision  was  come  to  In  Bland  v.  Williams  {^). 
This  has,  in  fact,  been  the  undisputed  law  ever  since  Hanson  v. 
511]  Graham,  *In  re  Peek^s  Trusts  (^)  was  not  a  decision  upon  the 
(juestion  whether  the  gift  of  the  interest  passed  a  vested  interest 
in  the  capital.  That  was  a  question  as  to  accumulations  of  sur- 
plus income,  which  we  are  net  dealing  with  in  this  case.  There, 
also,  there  was  a  gift  over,  and  here  there  is  none,  and  the  de- 
cision by  implication  recognized  the  principle  I  contend  for. 
Upon  these  authorities  I  submit  that  this  is  a  vested  gift  of  the 
capital,  and  not  liable  to  be  divested. 

Sir  R.  Malins,  V.C.  :  I  am  satisfied  that  the  construction 
argued  on  behalf  of  the  plaintiff*  would  have  been  according  to 
the  intention  of  the  testator,  but  I  must  find  words  to  justify  me 
in  putting  that  construction  upon  the  will.  The  testator,  as  I 
have  said,  had  four  natural  children,  and  I  have  already  decided 
that  the  will  passes  all  the  residue  of  his  estate,  both  real  and 
personal,  to  those  children.  The  clause  is  in  tliese  words : 
*'Upon  trust  to  pay  or  apply  the  annual  income  thereof  unto 
or  for  the  benefit  of  his  said  four  children,  or  such  of  them  as 
might  be  living  at  his  decease,  as  they  should  think  proper, 
until  they  respective!  v  should  attain  the  age  of  twenty-one  years, 
and  when  they  should  respectively  attain  that  age,  or  being  a 
daughter  should  attain  that  age  or  marry,  upon  trust  to  pay  or 
transfer  the  said  residue  of  his  said  personal  estate,  or  the  secur- 
ities whereon  the  same  should  be  invested,  unto  his  said  four 
children,  in  equal  shares  and  proportions  as  tenants  in  common, 
for  their  own  absolute  use  and  benefit.'*  The  testator  also  ffave 
his  trustees  power  to  raise  a  fourth  part  of  the  expectant  snare 
of  each  child  for  their  education  and  advancement  or  benefit  in 
the  world.  One  child  died  under  twenty-one;  and  on  the  part 
of  the  crown  it  is  contended  that  the  property  vested  in  the  four 
children  although  they  might  not  attain  twenty-one ;  and  that 

Ol  RuBB.  &  My.,  303.  (")  3  My.  &  K..  411. 

O  5  Beav.,  201.  O  Ante,  p.  221. 
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the  crown  is  entitled  to  the  share  of  the  one  who  did  not  attain 
twenty-one  in  the  personal  property: 

Mr.  Hemming  has  argued,  on  the  authority  of  Hanson  v. 
*  Graham  (*),  that  when  a  legacy  is  given  to  be  paid  at  a  [512 
future  period,  with  maintenance  in  the  meantime,  that  vests  the 
logac}',  but  it  all  depends  on  how  it  is  given.  If  I  found  the 
capital  the  subject  of  one  gift  and  the  income  of  another,  then 
I  should  not  agree  with  that  view  of  the  case.  Here  the  tes- 
tator directs  his  trustees  to  hold  the  residue  upon  trust  to  apply 
the  annual  income  for  the  benefit  of  his  four  children,  or  such  of 
them  as  might  be  living  at  his  decease,  until  they  attained  twenty- 
one.  Up  to  that  point  nothing  but  the  income  is  given;  he 
then  proceeds  to  direct  that  when  they  should  attain  twenty-one 
the  trustees  are  to  pay  or  transfer  the  said  residue  unto  the  said 
four  children  in  equal  shares  for  their  absolute  use  and  benefit. 
The  attainment  of  the  age  of  twenty-one  is  a  condition  prece- 
dent to  aflything  vesting  in  the  way  of  capital.  The  decision  in 
Hanson  v.  Graham  is  dependent  on  a  difterent  principle.  That 
was  a  gift  by  a  testator  to  his  three  grandchildren  of  £500  bank 
annuities  apiece  when  they  should  respectively  attain  the  ages 
of  twenty-one  years  or  day  of  marriage,  which  should  first 
happen,  with  a  direction  that  the  interest  of  the  bank  annuities 
should  be  laid  out  for  the  benefit  of  the  grandchildren  till  they 
should  attain  their  respective  ages  of  twenty-one  or  day  of  mar- 
riage ;  and  Sir  W.  Grant  held  that  the  legacies  vested  at  the 
death  of  the  testator ;  but  that  was  on  the  principle  that  the  gift 
amounted  in  substance  to  an  absolute  vested  legacy  in  the  first 
instance,  the  possession  only  being  protracted  to  the  period  of 
twenty-one  or  marriage. 

On  the  other  hand,  there  is  the  case  o{  Baisfordv.  KebbeU  ('), 
where  a  testatrix  bequeathed  to  E  the  dividends  which  should 
become  due  after  her  death  upon  a  sum  of  £500  bank  annuities 
until  he  should  arrive  at  the  age  of  thirty- two  years,  at  which 
time  she  directed  her  executors  to  transfer  to  him  the  principal 
sum  for  his  own  use;  and  it  was  held  by  Lord  Loughborough 
that  the  legacv  failed  by  the  death  of  E  under  thirty-two,  on  the 
ground  that  the  testatrix  had  drawn  a  clear  distinction  between 
the  dividends  and  the  capital.  The  principle  is,  that  where  the 
interest  alone  is  the  subject  of  gift  up  to  a  particular  time,  and 
the  principal  is  then  for  the  first  time  given,  the  prior  gift  of 
the  interest  or  dividends  will  not  vest  the  capital. 

♦The  same  principle  guided  Sir  W.  Grant  in  deciding  [513 
Leake  v.  Robinson  (').  That  was  a  gift  of  real  and  personal 
property  to  trustees  in  a  certain  event  to  pay  and  transfer  the 
same  taall  the  brothers  and  sisters  of  B,  share  and  share  alike, 
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but  Ue  recognized  the  principle  that  a  legacy  which  would  be 
contingent  upon  the  legatee's  attaining  "wenty-one  will  become 
vested  by  a  gift  of  the  interest  in  the  nrr^antirae. 

This  was  the  opinion  of  Sir  W.  Gran  in  Hanson  v.  Graham^ 
end  it  is  recognized  by  Sir  John  Leach  in  Vaiodry  v.  Geddes  ('), 
whatever  may  otherwise  be  thought  of  ^iiat  decision.  It  is  the 
giving  of  the  whole  interest  which  vests  the  capital.  In  Dnvies 
V,  Fisher  (^)  there  was  a  gift  of  property  in  trust  for  the  children 
of  A  as  they  severally  attained  twenty-five,  the  income  to  be 
applied  during  their  respective  minorities  for  their  maintenance, 
with  a  gift  over  in  case  no  child  should  live  to  attain  twenty- 
one,  and  the  interests  of  the  children  were  held  to  be  vested  ; 
and  a  similar  decision  was  come  to  "in  Bland  v.  Wiliiams  ('). 
This  has,  in  fact,  been  the  undisputed  law  ever  since  Hanson  v. 
511]  Graham.  *In  re  Peek's  TVusis  {*)  was  not  a  decision  upon  the 
question  whether  the  gift  of  the  interest  passed  a  vested  interest 
in  the  capital.  That  was  a  question  as  to  accumulations  of  sur- 
plus  income,  which  we  are  net  dealing  with  in  this  case.  There, 
also,  there  was  a  gift  over,  and  here  there  is  none,  and  the  de- 
cision by  implication  recognized  the  principle  I  contend  for. 
Upon  these  authorities  I  sObmit  that  this  is  a  vested  gift  of  the 
capital,  and  not  liable  to  be  divested. 

Sir  R.  Malins,  V.C.  :  I  am  satisfied  that  the  construction 
argued  on  behalf  of  the  plaintiff  would  have  been  according  to 
the  intention  of  the  testator,  but  I  must  find  words  to  justify  me 
in  putting  that  construction  upon  the  will.  The  testator,  as  I 
have  said,  had  four  natural  children,  and  I  have  already  decided 
that  the  will  passes  all 'the  residue  of  his  estate,  both  real  and 
personal,  to  those  children.  The  clause  is  in  tliese  words: 
*'Upon  trust  to  pay  or  apply  the  annual  income  thereof  unto 
or  for  the  benefit  of  his  said  four  children,  or  such  of  them  as 
might  be  living  at  his  decease,  as  they  should  think  proper, 
until  they  respectively  should  attain  the  age  of  twenty-one  years, 
and  when  they  should  respectively  attain  that  age,  or  being  a 
daughter  should  attain  that  age  or  marry,  upon  trust  to  pay  or 
transfer  the  said  residue  of  his  said  personal  estate,  or  the  secur- 
ities whereon  the  same  should  be  invested,  unto  his  said  four 
children,  in  equal  shares  and  proportions  as  tenants  in  common, 
for  their  own  absolute  use  and  benefit."  The  testator  also  gave 
his  trustees  power  to  raise  a  fourth  part  of  the  expectant  share 
of  each  child  for  their  education  and  advancement  or  benefit  in 
the  world.  One  child  died  under  twenty-one ;  and  on  the  part 
of  the  crown  it  is  contended  that  the  property  vested  in  the  four 
children  although  they  might  not  attain  twenty-one ;  and  that 
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the  crown  is  entitled  to  the  share  of  the  one  who  did  not  attain 
twenty-one  in  the  personal  property-: 

Mr.  Hemming  has  argued,  on  the  authority  of  Hanson  v. 
*  Graham  (*),  that  when  a  legacy  is  given  to  be  paid  at  a  [512 
future  period,  with  maintenance  in  the  meantime,  that  vests  the 
legacj',  but  it  all  depends  on  how  it  is  given.  If  I  found  the 
capital  the  subject  of  one  gift  and  the  income  of  another,  then 
I  should  not  agree  with  that  view  of  the  case.  Ilere  the  tes- 
tator directs  his  trustees  to  hold  the  residue  upon  trust  to  apply 
the  annual  income  for  the  benefit  of  his  four  children,  or  such  of 
them  as  might  be  living  at  his  decease,  until  they  attained  twenty- 
one.  Up  to  that  point  nothing  but  the  income  is  given;  he 
then  proceeds  to  direct  that  when  they  should  attain  twenty-one 
the  trustees  are  to  pay  or  transfer  the  said  residue  unto  the  said 
four  children  in  equal  shares  for  their  absolute  use  and  benefit. 
The  attainment  of  the  age  of  twenty-one  is  a  condition  prece- 
dent to  aflything  vesting  in  the  way  of  capital.  The  decision  in 
Hanson  v.  Graham  is  dependent  on  a  difterent  principle.  That 
was  a  gift  by  a  testator  to  his  three  grandchildren  of  £500  bank 
annuities  apiece  when  they  should  respectively  attain  the  ages 
of  twenty-one  years  or  day  of  marriage,  which  should  first 
happen,  with  a  direction  that  the  interest  of  the  bank  annuities 
should  be  laid  out  for  the  benefit  of  the  grandchildren  till  they 
should  attain  their  respective  ages  of  twenty-one  or  day  of  mar- 
riage ;  and  Sir  W.  Grant  held  that  the  legacies  vested  at  the 
death  of  the  testator ;  but  that  was  on  the  principle  that  the  gift 
amounted  in  substance  to  an  absolute  vested  legacy  in  the  first 
instance,  the  possession  only  being  protracted  to  the  period  of 
twenty-one  or  marriage. 

On  the  other  hand,  there  is  the  case  of  JBatsfordv.  KebbeU  (*), 
where  a  testatrix  bequeathed,  to  E  the  dividends  which  should 
become  due  after  her  death  upon  a  sum  of  £500  bank  annuities 
until  he  should  arrive  at  the  age  of  thirty-two  years,  at  which 
time  she  directed  her  executors  to  transfer  to  him  the  principal 
sum  for  his  own  use;  and  it  was  held  by  Lord  Loughborough 
that  the  legacy  failed  by  the  death  of  E  under  thirty-two,  on  the 
ground  that  the  testatrix  had  drawn  a  clear  distinction  between 
the  dividends  and  the  capital.  The  principle  is,  that  where  the 
interest  alone  is  the  subject  of  gift  up  to  a  particular  time,  and 
the  principal  is  then  for  the  first  time  given,  the  prior  gift  of 
the  interest  or  dividends  will  not  vest  the  capital. 

*The  same  principle  ffuided  Sir  W.  Grant  in  deciding  [513 
Leake  v.  Robinson  (').  That  was  a  gift  of  real  and  personal 
property  to  trustees  in  a  certain  event  to  pay  and  transfer  the 
same  taall  the  brothers  and  sisters  of  B,  share  and  share  alike, 
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npon  his,  her,  or  their  attaining  twenty-five,  or  if  a  sister,  upon 
being  previously  married,  with  a  direction  to  the  trustees  to 
jipplv  the  rents,  profits,  and  interest,  or  so  much  as  they  should 
think  proper,  for  the  maintenance  bf  such  brothers  and  sisters 
in  the  meantime ;  Sir  W.  Grant  held  that  this  was,  not  a  case  in 
which  the  enjoyment  only  was  postponed  ;  the  direction  to  pay 
was  the  gift,  and  that  gift  was  only  to  attach  to  children  that 
should  attain  twenty-five. 

That  was  followed  by  Sir  J.  Leach  in  Vawdry  v.  Gcddes  (*), 
which  is  precisely  similar.  There  the  testatrix  gave  the  whole 
interest  of  her  residuary  estate  to  her  four  sisters,  and  directed 
that  on  their  deaths  the  interest  of  their  respective  shares  should 
be  applied,  at  the  discretion  of  the  executor,  to  the  maintenance, 
or  accumulated  for  the  benefit,  of  the  children  of  each  of  her 
sisters  so  dying,  until  such  children  should  respectively  attain 
the  age  of  twenty-two,  when  they  were  to  be  entitled  to  their 
mother's  share  of  the  principal,  with  limitations  over  in  the 
event  of  the  death  of  any  of  them  under  that  age;  and  it  was 
held  that  the  children  of  the  sisters  w^ere  not  to"  take  a  vested 
interest  till  they  attain  twenW-two.  Sir  J.  Leach  there  said 
that  the  case  was  governed  by  Leake  v.  Robinson^  and  in  that  event 
if  the  income  had  been  expressly  given  to  the  children  until 
they  attained  twenty-two,  the  shares  would  not  have  vested. 

In  Watson  v.  Hayes  (^)  there  was  a  direction  to  the  executora 
to  apply  £2b  per  annum  for  the  maintenance  of  the  testator's 
natural  daughter  till  twentv-one  or  marriage,  when  the  execu- 
tors were  required  to  pay  her  £500.  She  died  under  twenty- 
one  and  unmarried,  and  it  was  held  that  the  legacy  failed. 

I  decided  In  re  Peek's  Trusts  ('),  lately  before  me,  upon  the 
same  principle.  There  the  testator  directed  his  trustees  to  pay 
the  income  of  £5000  to  his  nephew,  for  his  maintenance  or 
education,  until  he  should  attain  the  ag -^  of  twenty-four,  and  to 
pay  him  the  capital  when  he  should  attain  that  age ;  and  if  he 
514]  should  die  **under  that  age,  tli  .n  over.  '  The  nephew 
survived  the  testator,  and  died  under  twenty-four.  At  his 
death  there  were  accumulations  of  inco.ne  in  the  hands  of  the 
trustees  which  had  not  been  applied  for  the  purposes  of  main- 
tenance ;  and  I  held  that  this  surplus  bebnged  to  the  nephew's 
representatives,  on  the  ground  that  the  legacy  was  vested, 
liable  to  be  divested,,  and  that  the  income  and  capital  were 
subjects  of  separate  and  distinct  gifts.  0  i  this  principle,  I  come 
to  the  conclusion  that  the  income  being  the  subject  of  one  gift 
and  the  ctmital  of  another,  there  is  no  gift  of  capital  except  to 
those  of  tne  children  who  attain  twenty-one.     This  child  did 
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not  attain  twenty-one,  so  the  ffift  of  the  capital  failed  altogether 
as  regards  his  fourth  share.  I  cannot  accede  to  Mr.  Pearson's 
argi^ment,  that  where  a  testator  gives  property  to  four  persons 
of  a  class  and  one  dies,  the  share  of  the  one  so  dying  goes  to 
the  survivors.  In  my  opinion  the  legacy  lapsed,  and  that  share 
being  undisposed  of  will  go,  as  regards  the  real  estate,  to  the 
heir-at-law,  and  as  regards  the  personal  estate  to  the  next  of 
kin  of  the  testator,  and  the  crown  is  not  entitled  to  any  portion 
of  it.  As  to  the  intention  of  the  testator,  if  any  person  had 
framed  this  will  who  understood  the  eftect  of  the  terms,  he 
would  have  given  the  residue  to  such  of  the  children  of  the  tes- 
tator as  should  attain  the  age  of  twenty-one ;  but  as  it  is,  the 

clause  does  not  carry  out  J/ie  evident  intention  of  the  testator. 

•  • 

Solicitors  for  the  plaintiffs:  Messrs.  Johnson  ^  Mastsr. 
Solicitors  for  the  crown  :  Messrs.  Raven  ^  Bradley. 
Solicitors  for  other  parties :  Messrs.  Scoti  ^  Co. ;  Messrs, 
NorriSy  Aliens^-  ^  Carter. 


[Law  Reports,  16  Eqoitj,  515.] 
V.  C.  M.  July  16, 1873. 

♦Webber  v.  Corbett.  [515 

[1871    W.    187.] 

WiU —  Comtruction  — Ambiguity  —  Description  of  Legatee— Uoidence, 

Where  a  legatee  is  onoe  correctly  described  in  a  will,  and  the  same  name  is 
mentioned  again  without  any  description  evidence  is  not  admissible  to  show  that 
a  different  person  was  intended. 

Martha  Amelia  Webber,  by  her  will,  dated  the  2d  of  June, 
1870,  after  making  several  specific  bequests,  gave  certain  speci- 
fied articles  to  her  niece  Clara,  whom  she  described  as  the 
eldest  daughter  of  her  brother  John  Huish  Webber.  She  then 
gave  certain  other  articles  to  another  niece,  whom  she  described 
as  "  my  niece  Laura,  second  daughter  of  my  said  brother  John 
Huish  Webber,"  and  she  made  some  further  specific  gifts  to 
another  niece  Rosa  Webber,  the  plaintift*,  whom  she  described 
as  the  youngest  daughter  of  the  same  brother. 

The  testatrix  made  other  specific  gifts,  and  gave  her  residuary 
estate  to  the -defendants,  Tfcomas  Corbett  and  Charles  Sankey, 
whom  she  described  as  her  executors,  but  did  not  expressly  ap- 
point as  such,  and  directed  them  to  get  in  and  convert  her 
'  estate  into  money,  and  to  pay  her  debts,  funeral  and  testament- 
ary expenses,  and  to  stand  possessed  of  the  residue  upon  trusts, 
which  wer«  expressed  as  follows:  "To  my  said  brother  John 
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Huish  Webber  the  sum  of  £19  19^.  To  my  brother  William 
Webber  an  annuity  during  his  life  of  j£50  free  from  le^^cy  dut}- : 
and  I  direct  that  the  said  annuity  shall  be  considered  as  accru- 
ing from  day  to  day,  and  shall  be  paid  by  equal  quarterly  pay- 
ments, and  that  the  first  quarterly  payment  thereof  shall  be  made 
at  the  expiration  of  three  calendar  months  next  after  my  death. 
To  each  of  my  nieces,  Kate  Gilbert,  the  wife  of  John  Gilbert, 
of  the  city  of  Cork,  Ireland,  Hannah  Maria  Thomas,  the  wife 
of  Frederick  Thomas,  of  Birmingham,  Harriet  Bird,  the  widow 
of  John  Bird,  of  Ifew  Zealand,  and  Laura  Webber,  the  sum  of 
£50,  and  Mary  Anne,  the  wife  of  John  Huish  Webber,  junior, 
the  sum  of  £100.  To  each  of  my  nephews,  Henry  Webber, 
516]  Arthur  Wynn  Webber,andEdwin  Vincent  Webber  *(8ons 
of  my  brother  William  Webber),  George  Webber,  youngest 
son  of  my  brother  John  Huish  Webber,  and  William  Webber, 
of  Bourne,  Lincohishire,  the  sum  of  £50.  To  each  of  my  nieces, 
the  said  Clara  Webber,  Laura  Webber,  Martha  Elizabeth  Sarah 
Sankey,  and  Emma  Georgiana  Morris,  the  sum  of  £100.  To 
my  grandniece  Martha  Amelia  Webber  the  sum  of  £100.  Tu 
each  of  them  the  said  Thomas  Corbett  and  Charles  Sankey  the 
sum  of  £100,  in  consideration  of  any  trouble  they  may  be  put 
to  in  carrying  out  the  trusts  of  this  my  will ;  and  as  to  all  the 
rest,  residue,  and  remainder  of  the  monej'S  to  arise  from  such 
sale,  collection,  and  conversion  into  money  as  aforesaid,  and  all 
other  my  residuary  moneys  and  estate,  in  trust  for  the  said 
Martha  Elizabeth  Sarah  Sankey,  Laura  Webber,  Emma  Geor- 
giana Morris,  and  Rosa  Webber,  share  and  share  alike." 

The  testatrix  had  three  nieces,  who  were  the  daughters  of  her 
brother  John  Huish  Webber,  namely,  Clara  Webber,  the  plaint- 
iff Rosa  Webber,  and  Laura  Webber.  She  had  two  nieces,  who 
were  the  daughters  of  her  late  brother  James  Webber,  namely, 
Mrs.  Sankey  and  Mrs.  Morris;  and  five  nieces,  who  were 
the  daughters  of  her  brother  William  Webber,  namely,  Mrs. 
Gilbert,  Mrs.  Thomas,  Mrs.  Bird,  the  legatees  of  those  names, 
Mary  Anne  Webber,  who  had  married  a  son  of  the  testatrix's 
brother  John  Huish  Webber,  and  was  the  legatee  of  that  name, 
and  Laura  Frances  Tomkin  Webber. 

The  question  to  be  determined  was,  which  of  the  testatrix'a 
nieces  was  entitled  to  the  legacies  given  to  Laura  Webber,  in- 
cluding the  share  of  the  residue.  In  pursuance  of  an  application 
in  Chambers  in  the  suit  evidence  hjid  been  gone,  into  on  tliG 
subject,  and  it  appeared  that  she  had  been  accustomed  to  ad- 
dress both  Laura  and  Laura  Francis  Tomkin,  both  verbally  and 
in  writing,  simply  as  Laura,  and  was  on  friendly  terms  with 
both.  Latterly,  however,  the  family  of  John  H.  Webber  had 
been  living  much  nearer  to  her  than  that  of  William  Webber, 
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and  she  had  seen  much  more  of  them.  She  had  also  become 
much  attached  to  Laura,  John's  daughter,  who,  since  the  mar- 
riage of  Mrs.  Sankey,  who  had  previously  lived  with  her,  had 
often  been  an  inmate  of  her  house,  and  attended  to  her  in  her 
last  illness.  The  testatrix  had,  moreover,  expressed  strongly  her 
aftection  for  this  niece,  and  during  the  *last  months  of  [517 
her  life  did  not  seem  pleased  with  the  visits  of  her  niece  Laura 
Frances  Tomkin. 

The  suit  now  came  on  for  further  consideration. 

Mr.  PearsoUj  Q.C.,  and  Mr.  Berkeley^  for  the  plaintiff. 

Mr.  Cotton^  Q.C.,  and  Mr.  Cooksoriy  for  Laura,  the  daughter 
of  John  Huish  Webber:  Where  there  is  no  patent  or  latent 
ambiguity  in  a  will  evidence  is  not  admissible  to  show  who  was 
intended  to  take  a  gift  :  Doe  v.  Westlake  (^) ;  Wigram  on  Wills  (*) ; 
Bemasconiy.  Atkinson  (^)}  In  re  Kilveris  TYusts  {*).  Here  tlie 
testatrix  has  described  the  person  who  was  intended  to  take  the 
gifts.  [Thb  Vice  Chancellor:  I  am  very  much  inclined  to 
think  that  when  a  person  is  once  properly  described  in  a  will, 
and  the  same  name  occurs  again,  the  same  person  must  be  pre- 
sumed to  be  intended.]  In  the  present  case  there  is  neither 
patent  nor  latent  ambiguity,  and  the  will  can  be  read  without 
any  extrinsic  aid  :  Wigram  on  Wills  (*).  Jefferies  v.  Mitchell  (^) 
may  be  supposed  to  have  some  analogy,  but  it  was  a  case  of 
latent  ambiguity.  If  the  evidence  is  gone  into  it  is  conclusive 
in  favor  of  Laura,  the  daughter  of  John. 

Mr.  Glassey  Q.O.,  and  Mr.  Lonsdale^  for  Laura  Frances  Tom- 
kin  Webber :  There  is  sufficient  on  the  face  of  the  will,  to  show 
that  the  testatrix  .had  the  families  of  all  her  brothers  in  her 
mind,  and  it  is  quite  certain  from  the  wull  itself  that  she  could 
not  have  intended  the  same  person  to  take  the  two  pecuniary 
legacies.  As  regards  the  £50  legacy,  the  Laura  there  mentioned 
in  conjunction  exclusively  with  the  children  of  William  must  be 
considered  to  be  Laura  Frances  Tomkin.  The  fact  of  two  of 
the  christian  names  being  omitted  has  no  weight :  Bennett  v. 
Marshall  (^) ;  and  the  fact  *of  the  two  legacies  being  given  [518 
is  a  latent  ambiguity  which  lets  in  evidence.  Then,  assum- 
ing that  Laura,  the  daughter  of  John,  takes  the  second  pecuni- 
ary legacy,  the  question  of  the  disposition  of  the  residue  remains. 
The  scheme  seems  to  have  been  to  take  some  one  to  represent 
each  of  the  testatrix's  brothers,  and  this  view  is  aided  by  the 
collocation  of  the  several  nieces.  On  the  evidence,  if  admitted, 
it  appears  that  the  testatrix  was  on  good  terms  with  both  fami- 
lies.   It  is,  consequently,  consistent  with  either  view. 

O  4  B.  &  A.,  57.  (•)  4th  Ed.,  p.  67. 

O  4th  Ed. .  p.  27.  (•)  20  Beav.,  16. 

(•)  10  Hare,  345.  O  2  K.  &  J.,  740. 

(♦)L*w  Bep..  7  COi.,  170;  Ibid.,  12  Eq.,183. 
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Sir  R.  Malins,  V.C,  after  shortly  stating  the  will  and  the 
other  facts,  continued :  The  point  that  strikes  me  to  be  sur- 
mounted in  this  case  is  this :  There  is  one  niece  Laura  very 
distinctly  described  in  the  will  as  the  second  daughter  of  tes- 
tatrix's brother,  John  Huish  Webber.  Having  very  accurately 
described  one  niece  Laura,  when  in  another  part  of  the  will  the 
testatrix  speaks  of  her  niece  Laura  without  any  additional 
description,  or  anything  which  can  in  any  way  apply  to  any 
other  person,  I  am  .of  opinion  that  the  will  throughout  must  be 
read  as  having  reference  to  the  same  niece  who  was  before  accu- 
rately described  ;  and,  therefore,  in  the  bequest  of  the  legacy 
of  £100, 1  am  of  opinion  that  she  meant  the  same  Laura  who 
was  before  described,  namely,  the  second  daughter  of  her  brother 
John  Huish  Webber. 

The  chief  question,  however,  is  as  to  the  residuary  gift,  and 
who  is  meant  by  the  Laura  Webbfer  therein  mentioned.  I 
entirely  agree  with  the  authorities  which  have  been  cited,  and 
in  the  absence  of  any  authority  I  should  have  come  to  the  con- 
clusion that  Laura  Frances  Tomkin  Webber,  for  the  purposes 
of  this  will,  must  be  regarded  as  Laura  Webber,  because  she  is 
still  Laura  Webber,  and  as  much  so  as  the  daughter  of  John, 
who  is  Laura  only.  That  po\nt  is  decided  in  Sennelt  v.  Sltir- 
shall  (*),  in  which  there  were  two  persons  in  the  same  degree 
of  relationship  to  the  testator,  one  named  William  Marshall  and 
the  other  William  John  Blandford  Marshall.  The  decision  was, 
519]  that  they  were  both  to  be  *regarded  as  simply  William 
Marshall,  and  that  there  was  a  latent  ambiguity,  to  remove 
which  parol  evidence  was  admitted.  In  this  case,  therefore,  if 
there  had  been  nothing  but  the  simple  description  of  "  Laura, 
niy  niece,"  I  should  have  held  it  to  have  been  perfectly  clear 
that,  as  there  were  two  nieces  of  the  name  of  Laura,  parol  evi- 
dence might  be  resorted  to  to  show  which  was  meant.  But 
upon  the  face  of  this  will,  I  am  very  much  disposed  to  think 
that  parol  evidence  is  not  admissible  at  all,  for  the  reason  that  there 
is  only  one  niece  Laura  named  in  the  will,  and  she  is  accurately 
descrioed ;  and,  therefore,  no  other  can  be  resorted  to.  I  think, 
therefore,  that  the  principle  of  the  case  of  Doe  v.  Westlake  (*)  is 
applicable  to  this  ca^e.  In  that  case  Lord  Tenterdeu  says  (') : 
"  It  is  unnecessary  to  consider  whether  this  verdict  was  against 
the  evidence,  for  I  am  very  clearly  of  opinion  that  the  declara- 
tions of  the  testator  ought  not  to  have.been  received  in  evidence 
at  all.  It  is  perfectly  true  that  a  latent  ambiguity  may  be  raisetl 
by  the  proof  of  some  fact  not  to  be  collected  from  the  will  itself; 
but  then  the  fact  must  be  such  as,  when  proved,  will  raise  an 
ambiguity  in  the  will.     Now,  the  fact  of  the  three  brothers  of 

(})  2  K.  &  J.,  740.  O  4  B.  &  A..  57,  (^  4  R  &  A.,  56^ 
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the  testator  having  each  a  son  of  the  name  of  Simon  does  not 
raise  any  ambiguitj^  upon  this  will.  The  devise  upon  which  the 
question  turns  forms  a  distinct,  independent  sentence,  and  is  in 
these  words,  'I give,  devise,  and  bequeath  unto  Matthew  West- 
hike,  my  brother,  and  unto  Simon  Westlake,  my  brother's  son.' 
Now  it  s'eems  to  me  that,  in  point  of  legal  construction,  when 
the  testator  is  speaking  of  his  brother's  son  he  must  be  taken 
to  speak  of  the  son  of  that  brother  who  was  then  particularly 
in  his  mind.  Matthew  "Westlake  w^as  the  brother  then  in  the 
mind  of  the  testator,  and,  consequently,  Simon  Westlake,  his 
son,  must  be  the  person  intended.  Admitting  it,  therefore, 
to  be  the  fact  that  the  testator  had  three  brothers,  each  of  whom 
had  a  son  of  the  name  of  Simon,  I  cannot  entertain  the  least 
doubt  that  he  intended  by  this  devise  to  give  the  property  to 
Simon  the  son  of  Matthew  Westlake.  If  that  be  so,  there  was 
no  ambiguity  in  the  will,  and  therefore  the  evidence  ought  not 
to  have  been  received.  I  am,  therefore,  of  opinion  that  there 
is  no  ground  for  a  new  trial," 

I  say  in  this  case  the  testatrix  has  described  whom  she  means 
by  *her  niece  Laura,  namely,  the  second  daughter  of  her  [520 
brother  John  Huish  Webber.  If  she  had  meant  the  other 
Laura,  it  was  incumbent  upon  ber,  having  once  described  her 
niece  Laura,  to  have  added  the  words,  "Laura,  the  daughter 
of  my  brother  William." 

I  adhere  to  the  principle  that,  having  once  described  the  niece 
ir:  a  manner  which  removes  all  possibility  of  doubt,  whenever 
she  mentions  her  niece  afterwards  it  must  be  presumed  that  she 
intended  the  same  person;  and,  therefore,  that  in  point  of  law 
the  gift  of  the  legacy  of  £50  to  Laura  Webber  is  to  the  same 
Laura  Webber  before  named,  and  the  gift  of  the  £100  "  to  the 
said  Laura  Webber"  is  also  to  the  one  who  was  before  men- 
tioned and  accurately  described.  For  the  same  reason,  when 
in  the  residuary  clause  she  says,  "in  trust  for  the  said  Martha 
Elizabeth  Sarah  Sankey,  Laura  Webber,  Emma  Georgiana 
Morris,  and  Rosa  Webber,  share  and  share  alike,"  "  the  said 
Laura  Webber"  must  mean  that  Laura  Webber  who  was  alone 
previously  motioned,  namely,  the  second  daughter  of  her 
brother  John.  Therefore,  knowing  the  state  of  the  family,  that 
is  the  conclusion  I  come  to  upon  the  construction  of  the  will 
itself.  But  in  chambers,  where,  of  course,  causes  of  this  kind 
cannot  be  fully  argued,  it  seems  that  I  decided  that  parol  evi- 
dence was  to  be  gone  into.  I  cannot  much  regret  that  this  has 
been  done,  because  it  has  perfectly  satisfied  me  that«the  inten- 
tion was  in  accordance  with  my  decision.  [His  honor  then  dis- 
cussed the  evidence  and  continued  :]  With  regard  to  the  share 
of  the  residue  and  the  legacy  of  £100, 1  think  it  is  quite  clear 
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for  the  reasons  I  have  stated,  that  Laura,  the  second  daughter 
of  tlie  testatrix's  brother  John,  was  intended  ;  and  I  think  the 
same  construttion  must  be  maintained  throughout  the  wiIL 
The  consequence  is,  that  she  not  only  according  to  law  takes 
the  legacy  of  £100,  but  also  the  legacy  of  £50. 

But  if  I  am  at  liberty  to  conjecture,  I  have  no  doubt  whiit- 
evep  that  Laura  the  daughter  of  William  was  intended  to  take 
the  legacy  of  £50  for  two  reasons  :  first,  that  she  is  collated  with 
her  sisters  and  not  with  the  family  of  John  ;  and  I  presume  the 
family  of  William  were  intended  to  take;  and  further,  from  the 
circumstance  that  there  is  within  six  lines  a  legacy  of  £100  given 
521]  to  *Laura,  who  I  must  hold  was  Laura  the  daughter  of 
John.  It  is  90  improbable  that  the  teatatris,  within  so  short  a 
space,  would  give  two  legacies  to  the  same  person,  that  I  muat 
pome  to  the  conclusion  that  she  really  intended  two  different 
persons,  and  that  the  legacy  of  £50  was  intended  for  one  Laura, 
and  the  legacy  of  £100  for  another.  Therefore,  though  in  point 
of  law  the  £50  and  the  £100  both,  in  ray  opinion,  go  to  Laura 
the  daughter  of  John,  in  point  of  equity  and  justice  lam  clearly 
of  opinion  the  £50  ought  to  go  to  the  other.  But  that  I  must 
leave  to  the  parties  themselves. 

Solicitors :  Mr.  J.  H.  Webber ;  Messrs.  Lee,  Pemherlon,  ^ 
Meeves  ;  Messrs.  Ilife,  Russell  ^  IVffe. 


[Uw  EeportB',  16  Equity,  521.] 
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In  re  Kisa's  Leasehold  Estates. 

Ex  parte  East  of  London  Railway  Company. 


A  afireed,  in  writing,  to  let  to  B  ceruJa  premleee  at  %.  rent  of  £3S,  payable 
quarterly ;  xxA  Dot  to  raise  the  rent  or  give  B  aotlce  to  quit  n>  long  *a  lie  con- 
Unaed  to  pay  the  rent  when  due.  A  (who  had  only  a  leasehold  inlereBt  to  expire 
In  1881)  had  also  agreed  verbally  with  B  to  let  liim  remain  in  Iho'premiaeB  for  audi 
terai  of  years  <Dot  eiceedingA'a  terra  therein)  aaBmisihtdeeiruio  contio no  tenant 
thereof.    A  railway  company  conlr»cted  to  purehaae  the  iawreat   of  B   in  tlio 

---n,  which  he  described  bb  "  lield  for  any  term  at  tenant's  option,  but  not 

,ho  term  and  Interest  of  A,  which  term  will  eiplre  in  1881.  'J'he  company 
B'a  title  totlieintereetdescril>cd,andpaid  the  purchase-money  into  court: 
Ihat  the  relation  of  landlord  dad  tenant  made  B  a  purchaser  for  valuable 
tlion  to  the  eiteut  of  his  lease ;  that  the  statute  of  frauds  was  no  bar  in 
J  B's  claim  ;  that  B  w»a  not  a  mere  tenant  from  year  to  ye»r,  but  had  a 
retabi  possession  as  long  as  liis  landlord's  Interest  eiisCed,  and  to  enforce 
it  in  equity ;  and  that  he  was  entitled  to  the  purchase-money. 

J  was  a  petition  by  John  King  and  Charles  Eing,  stating 
March,  1871,  Thomas  Warren,  being  entitled  to  a  dweU 
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linghouse,  shop,  and  yard,  known  as  No.  4,  Watney  street,  Com- 
mercial road,  for  the  residue  of  a  terra  of  twenty-one  years 
from  the  *25th  of  December,  1860,  entered. into  a  verbal  [522 
agreement  with  the  petitioner,  Charles  King,  to  let  the  aforesaid 
hereditaments  to  him  at  the  annual  rent  of  £36  for  such  term 
of  years  (not  exceeding  the  term  of  the  said  Thomas  Warren 
therein)  as  Charles  King  might  desire  to  continue  tenant  thereof, 
and  on  the  25th  of  March,  1871,  in  order  to  effectuate  such 
verbal  agreement,  an  agreement  in  writing,  signed  by  Thomas 
Warren  and  Charles  King,  was  entered  into,  and  was  in  the  fol- 
lowing words:  *'T,  Thomas  Warren,  agree  to  let  to  Charles 
King  the  shop  and  premises  situate  number  4,  Watney  street. 
Commercial  road,  in  the  parish  of  St.  George's  East,  in  .the 
county  of  Middlesex,  at  the  yearly  rental  of  je36,  payable 
quarterly.  The  said  Charles  King  to  pay  all  taxes  (except 
property  tax) ;  and  I  further  agree  notf  to  raise  the  rent  or  give 
the  aforesaid  Charles  King  notice  to  quit  as  long  as  he  continues 
to  pay  the  rent  when  due."  Charles  King  entered  into  the  said 
agreement,  and  accepted  the  tenancy  thereby  created  as  a  trus- 
tee for  and  on  behalf  of  the  petitioner,  John  King;  the  rent  of 
£36  therein  reserved  had  been  regularly  paid  to  Thomas  War- 
ren, wh(Jn  due,  down  to  the  25th  of  March,  1873. 

The  East  London  Railway  Company  having  required,  for  the 
purposes  of  their  railway,  the  said  hereditaments  No,  4,  Watney 
street,  and  being  entitled  to  purchase  the  same,  entered  into  an 
agreement  in  writing,  on  the  16th  of  January,  1873,  by  their 
agent  Mr.  Clifton,  with  John  King,  for  the  purchase  of  the  es- 
tate and  interest  set  forth  in  the  schedule  thereto,  and  claimed 
by  him,  in  the  hereditaments  mentioned  in  the  agreement,  at 
the  price  of  £470,  which  sum  was  to  include  compensation  for 
severance  and  accommodation  works  of  all  kinds,  and  also  for 
damages  of  every  description,  whether  for  removal,  inconveni- 
ence, loss  of  trade,  goodwill,  or  otherwise,  which  the  vendor 
might  be  entitled  to  by  reason  of  the  exercise  of  the  powers  of 
the  company ;  and  it  was  provided  by  the  agreement  that  the 
vendor  should,  whenever  required  by  the  companj',  furnish 
dates  and  short  particulars  of  all  deeds  and  documents  of  title 
in  his  possession  or  power  relating  to  the  hereditaments.  The 
description  of  the  property,  as  set  forth  in  the  schedule  to  the 
said  agreement,  was  as  follows :  "  A  house,  shop,  workshop, 
yard  and  premises,  being  No.  4,  Watney  street.  Commercial 
road,  held  of  Thomas  Warren  for  any  terra  at  *tenant's  [523 
option,  but  not  beyond  the  terra  and  interest  of  the  said  xho- 
mas  Warren  in  the  premises,  which  term  will  expire  on  the  25th 
of  December,  18ol,  at  the  rent  of  £86  per  annum." 

Shortly  after  the  date  of  this  agreement  the  petitioners  deli- 
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vored  to  the  company  a  copy  of  the  agreement  of  the  25th  of 
March,  1871,  which  was  the  only  deea  or  document  of  title  in 
their  possession,  and  the  company  thereupon  alleged  that  ac- 
cording to  the  true  construction  of  such  agreement  the  peti- 
tioner John  King  was  a  tenant  from  year  to  year  only  of  the 
hereditaments  No.  4,  Watney  street,  and  had  no  other  estate  or 
interest  therein,  and  that  he  had  failed  to  make  out  a  title  to 
the  interest  in  the  hereditaments*  claimed  by  him  in  the  agree- 
ment of  the  16th  of  January,  1873,  and  accordingly  the  com- 
pany paid  into  court  the  said  sUm  of  £470.  The  petitioner, 
John  King,  submitted  that  he  had  made  out -a  title  to  the 
interest  in  the  aforesaid  premises  claimed  by  him  and  agreed  to 
be  sold,  and  accordingly  that  be  was  entitled  to  the  sum  of ' 
£470  so  paid  into  court  by  the  railway  company.  The  petition 
prayed  that  the  said  sum  might  be  paid  out  to  the  petitioner, 
and  that  his  costs  of  the  purchase  and  taking  of  the  premises, 
or  which  had  been  incurred  in  consequence  thereof,  might  be 
taxed  and  paid. 

Mr.  Glasse^  Q  C,  and  Mr.  Whitworlh,  in  support  of  the  peti- 
tion :  We  submit  that  the  petitioner  has  the  interest  in  tnese 
premises  which  he  agreed  to  sell  to  the  railway  company.  The 
agreement  entered  into  between  Charles  King  and  his  landlord 
was  a  valid  agreement  for  the  lease  of 'the  whole  interest  of  the 
lessor  if  tha  rent  was  regularly  paid.  The  description  of  the 
interest  is  perfectly  correct,  namely,  "  a  house  and  premises  in 
Watney  street  held  of  Thomas  Warren  for  any  term  at  tenant's 
option,  but  not  beyond  th^  term  and  interest  of  Thomas  War- 
ren in  the  premises,  which  term  will  expire  on  the  25th  of 
December,  1881,  at  the  rent  of  £36  per  annum."  T4ie  tenant 
was,  therefore,  entitled  to  the  whole  lease  of  the  landlord,  which 
was  for  about  ten  years,  and  the  agreement  could  be  enforced 
in  equity.  The  railway  company  must  have  well  known  the 
524]  position  in  which  the  petitioners  stood,  *and  they  could 
have  had  no  ground  for  refusing  to  complete  the  contract.  The 
money  ought,  therefore,  to  be  paid  to  the  petitioners  as  well  as 
the  costs  occasioned  by  the  conduct  of  the  company  in  paying 
the  amount  into  court. 

Mr.  FookSj  Q.C.,  and  Mr.  Wrighlj  for  the  railway  company: 
The  petitioners  have  no  right  to  receive  the  money  which  has 
been  paid  into  court.  They  entered  into  the  contract  with  the 
company  without  giving  a  sufficient  explanation  of  their  inte- 
rest, which  is  nothing  more  than  a  tenancy  from  year  to  year. 
There  is  no  consideration  for  the  agreement  set  up  with  their 
landlord,  and  there  is  no  fixed  term  for  which  the  lease  is  to 
continue,  consequently  there  is  no  contract  which  this  court 
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could  enforce.  In  Warner  v.  Browne  (')  there  was  a  considera- 
tion for  the  lease,  which  makes  that  a  diflferent  case.  This 
contract  is  not  sufficient  to  satisfy  the  Statute  of  Frauds.  In 
the  case  of  Fitzmauricc  v.  Bayley  (')  there  was  an  agreement  to 
let  certain  premises  *'  for  the  same  rent,  and  subject  to  the  same 
conditions,  that  I  hold  them  mj'self ;"  and  it  was  decided  that 
this  paper,  even  though  ratified  by  the  proposed  lease,  as  it  did 
not  state  the  duration  of  the  term,  did  not  contain  enough  to 
constitute  a  memorandum  of  an  agreement  sufficient  to  satisfy 
the  statute. 

In  In  re  Stroud  (')  an  interest  similar  to  this  was  held  to  be  a 
tenancy  from  year  to  year.  There  A  agreed  to  let  to  B  a  piece 
of  hind  at  an  annual  surface  rent,  the  land  was  to  be  used  for 
brick  making,  and  the  tenant  was  to  pay  a  fixed  sum  per  thou- 
sand. A  portion  of  this  land  was  taken  by  a  railway  company, 
and  B's  claim  for  compensation  was  referred  to  an  arbitrator, 
who  found  that  B*8  interest  under  the  agreement  was  that  of 
tenant  from  year  to  j^ear,  and  the  court  held  this  construction 
to  be  correct.  The  company  had  no  means  of  ascertaining  what 
interest  the  occupier  of  the  property  had  except  from  his  own 
statement,  and  they  assessed  the  value  before  they  had  seen  the 
sigreement.  "Where  this  is  the  case,  and  it  turns  out  afterwards 
that  the  claimant  is  not  possessed  of  the  interest  he  claims,  but 
some  diffisrent  interest,  *the  court  will  not  maintain  the  [525 
contract,  butwill  apply  its  own  ordinary  machinery  to  ascer- 
tain the  value  of  the  actual  interest,  and  after  paying  the  amount 
of  such  value  to  the  claimant  will  return  the  remainder  of  the 
money  to  the  company.  This  was  done  in  Brandon  v.  Brandon  (♦), 
and  we  submit  that  the  same  course  should  be  adopted  in  this 
case. 

Sir  R.  Malins,  V.C.  :  The  question  here  is,  whether  the 
vendor  has  the  interest  which  he  claims.  It  appears  that  one 
Thomas  Warren  held  th,  property  in  question  upon  a  lease  for 
twenty-one  years,,  commencing  in  1860,  and  in  1871,  when 
between  ten  and  eleven  years  of  his  lease  had  run  out,  he  agrees 
to  let  the  property  in  this  way :  "  I,  Thomas  Warren,  a^ree  to 
let  to  Charles  King  the  8hop,and  premises  situate  No.  4,  Watney 
street,  Commercial  road,  in  the  parish  of  St.  George's  East, 
in  the  county  of  Middlesex,  at  the  yearly  rental  of  £36  payable 
quarterly ;  tne  said  Charles  King  to  pay  all  taxes  (except  pro- 
perty tax) ;  and  I  further  agree  not  to  raise  the  rent  or  give 
the  aforesaid  Charles  King  notice  to  quit  as  long  as  he  con- 
tinues to  pay  thie  rent  when  due."  I  must  assume  that  the 
parties  knew  each  other's  position,  and  that  King  was  a  pur* 

(')  8  East.  IWf ;  14  Ves.,  156,  409.  O  8  C.  B.,  502. 

O  9  H.  L.  C,  78.  O  2  Dr.  &  Sni.,  805. 
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diaser  for  valuable  consideration,  which  a  tenant  always  ia. 
The  relation  of  landlord  and  tenant  makes  the  tenant  a  pur- 
chaser for  valuable  consideration  to  the  extent  of  his  lease,  and 
he  has  allthe  advantages  of  a  purchaser  for  valuable  considera- 
tion. Every  circumstance  which  would  avail  a  purchaser  in 
fee  simple  as  a  purchaser  for  valuable  consideration  would 
equally  avail  a  lessee  for  years  to  the  extent  of  his  term.  That 
will  be  found  very  expressly  laid  down  again  and  again  by  Lord 
St.  Leonards.  Therefore,  as  the  lessee  was  a  purchaser  for 
valuable  consideration,  I  assume  that  he  knew  the  extent  of  the 
interest  of  the  lessor,  which  was  about  ten  years  unexpired. 
Then  he  agrees  to  the  terms  of  the  lessor,  that  he  is  to  enter 
into  possession,  and  that  he  is  not  to  have  any  notice  to  quit  so 
long  as  he  pays  the  rent.  Mr.  Fooks  and  Mr.  Wright,  for  the 
railway  company,  say  that  that  creates  no  interest.  First  of  all 
526]  t'jis  is  not  an  arbitration,  but  a  deliberate  *agreement 
entered  into  by  the  tenant  King  of  the  one  part  and  the  railway 
company,  by  Mr.  Clifton,  their  agent,  of  the  other  part,  and  I 
must  assume  that  the  company  knew  the  nature  of  the  interest 
when  the  contract  was  entered  into,  and  they  deliberately  con- 
tracted to  pay  him  £470  for  that  interest.  They  come  now  and 
say  that  he  had  no  interest  whatever.  I  think  that  is  not  open 
to  them,  but  if  it  was  open  to  them,  can  they  with  propriety 
say  it  ?  When  a  man  has  a  contract  with  his  landlord,  who  is 
himself  interested  for  a  terra  of  years  only,  it  is  not  necessary 
to  go  into  the  question  what  would  be  the  effect  if  the  landlord 
were  seized  in  fee.  The  question  of  the  dumtion  of  such  an 
interest  it  is  not  necessary  for  me  to  consider.  This  is  a  case 
in  which  the  lessor  had  only  ten  years  unexpired,  and  having 
that  term  unexpired  he  says  to  his  tenant,  "  If  you  pay  your 
rent  I  will  never  give  you  notice  to  quit,  and  will  not  disftirb 
you."  Is  that  an  interest,  or  js  it  not  ?  That  question  arose 
before  Lord  Eldon  in  Browne  v.  Warner  (*),  a  case  precisely  the 
same  as  this;  lam  unable  to  distinguish  one  case  from  the 
other,  except  that  in  that  case  there  was  jGJO  consideration  paid, 
which  Mr.  Fooks  seems  to  attach  great  importance  to.  He 
says  in  this  case  there  is  no  consideration.  The  relation  of 
landlord  and  tenant,  I  have  already  said,  is  a  consideration  ;  it 
is  not  necessary  in  a  contract  for  a  lease  to  pay  any  money; 
the  fact  that  he  has  agreed  to  take  the  lease  is  itself  a  considera- 
tion. In  Browne  v.  Warner  the  contract  was  a  "  memorandum 
of  agreement  made  the  6th  day  of  March,  1801,  between  W. 
Warner  and  J.  Browne.  W.  Warner,  in  consideration  of  £40, 
doth  as^ree  to  let,  and  J.  Browne  doth  aorree  to  take  a  messuage 
(described)  at  £40  per  annum  clear  rent  to  be  paid  quarterly, 

(')  14  Ves.,  156. 
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&c.  And  it  is  further  agreed  that  W.  Warner  shall  not  raise 
the  rent  nor  turn  out  J.  Browne  so  long  as  the  rent  is  duly 
paid  quarterly  and  he  does  not  expose  to  sale  or  sell  any  article 
that  may  be  injurious  to  W.  Warner  in  his  business.  And  it 
is  further  agreed  that  i»:  case  of  removal  J.  Browne  shall  be  at 
liberty  to  receive  the  i.  foresaid  sum  of  £40  of  the  next  tenant 
W.  Warner  shall  accept."  Notwithstanding  that  contract 
Warner  persisted  in  ti'^ating  his  tenant  as  a  tenant  from  year 
to  year,  and  accordingly  brought  an  ejectment  against  him, 
and  at  law  of  course  succeeded. 

♦That  stage  of  the  ci.  e  is  reported  (*).  The  landlord  [527 
having  succeeded  at  la'^v,  the  tenant  nled  a  bill  in  equity,  to 
which  the  landlord  dem  irred,  and  Lord  Eldon  overruled  the 
demurrer.  Jt  did  not  stov  there.  There  had  been  an  injunction, 
and  upon  an  answer  filed  in  the  case  a  motion  had  been  made 
for  dissolving  the  injunction  unless  cause  was  shown — according 
to  the  practice  of  that  day.  IIow  was  that  dealt  with  by  Lord 
El^on  ?  By  overruling  the  demurrer  he  decided  that  there  was 
an  interest,  and  consequently  he  continued  the  injunction  to  the 
liearing  of  the  cause.  There,  as  far  as  I  know,  the  case  ends. 
I  suppose  the  parties,  finding  Lord  Eldon's  opinion  was  that 
there  was  an  equitable  interest,  did  not  go  any  further,  and  the 
tenant  continued  in  possession.  Therefore,  upon  principle,  I* 
am  perfectly  satisfied  that  a  tenant  who  has  an  agreement  with 
his  landlord  that  the  landlord  will  not  turn  him  out  so  long  as 
he  pays  his  rent,  has  a  right  to  retain  possession  as  long  as  the 
landlord's  interest  exists.  What  his  right  would  be  against  the 
tenant  in  fee  may  be  more  difficult ;  it  may  not  extend  beyond 
his  own  life.  Lord  Eldon  did  not  go  into  that  question,  but 
held  that  he  had  an  interest.  I  am  clearly  of  opinion  that  a 
tenant  with  such  an  agreement  would  not  be  allowed  by  this 
court  to  be  turned  out  of  possession,  although  he  has  no  defense 
at  law.  If  he  filed  a  bill  here  I  am  perfectly  satisfied  that  this 
court  would  restrain  the  landlord,  and  on  these  grounds,  there- 
fore, I  am  of  opinion,  first,  that  he  had  an  interest  under  this 
contract,  which  entitled  him  to  the  money  the  company  agreed 
to  pay  him ;  and,  secondly,  I  am  of  opinion  that  the  company 
entered  into  the  contract  with  a  distinct  knowledge  of  what  his 
interest  'was,  and  by  their  agents  have  agreed  to  give  £470  for 
that  interest,  which  £470,  therefore,  must  be  paid  to  the  peti- 
tioner, and  the  costs  must  be  paid  by  the  company. 

Solicitors  for  the  petition :  Messrs.  HiUearys  ^  TunsiaU. 
Solicitors  for  the  railway  company  :  Messrs.  Wilson^  Brisiows 
i-  CqrpmaeL 

C)  8  East.,  165. 


852  EQUITY  CASES.  [L.  K. 

1875  Castle  v.  Gillett.  V.C.M. 


[Law  Reports,  16  Equity,  530.] 
V.  C.  M.  July  30, 1873. 

530]  *  Castle  v.  Gillett. 

[1871    c.    93.] 
Legaq/  —  Gliarge  on  Real  Estaie — Specific  Devise — Betiduei 

A  testator,  after  giving  certain  pecuniary  legacies,  devised  as  follows:  *  As  to 
all  my  messuages,  farms,  and  lauds  at  Naunton,  consisting  of  about  180  acres,  my 
Stock,  crops,  and  implements  of  husbandry,  moneys,  securities  for  money,  and  all 
tlie  residue  of  my  estate  and  effects,  real  and  personal,  I  beqaeatb  and  devise  the 
some  unto  my  said  wife  to  huld  unto  my  said  wife  until  my  youngest  child  shall 
attain  twenty-one  years,"  with  limitations  over  in  favor  of  the  children : 

Held,  that  the  pecuniary  legacies  were  not  charged  on  the  farm  at  Naonton,  or 
on  the  residuary  real  estate. 

John  Gillett,  by  his  will,  dated  the  13th  of  November,  1868, 
after  making  some  specific  bequests,  gave  a  legacy  of  £200  to 
his  wife,  and  directed  that  the  sum  of  £1000  shoula  be  invested 
by  her  upon  such  securities  as  she  should  think  proper,  and 
^that  she  should  receive  the  interest  thereof  during  her  life  for 
her  own  use,  and  at  her  death  the  testator  gave  the  said  sum  of 
£1000  to  his  three  sons,  whom  he  there  named.  The  will  then 
proceeded  as  follows  :  "  And  as  to  all  my  messuages,  farms,  and 
lands  at  Xaunton,  consisting  of  about  180  acres,  my  stock,  crops, 
and  implements  of  husbandry,  moneys,  securities  for  money, 
and  all  the  residue  of  my  estate  and  eftects,  real  and  personal, 
I  bequeath  and  devise  the  same  unto  my  said  wife,  as  to  estates 
vested  in  me  upon  trust  or  by  way  of  mortgage,  upon  the  trusts 
and  subject  to  the  equities  affecting  the  same  respectively,  and 
as  to  all  other  my  estate  and  effects  to  hold  unto  my  said  wife 
until  my  youngest  child  shall  attain  twenty-one  years." 

The  testator  then  declared  certain  trusts  of  the  estate  so 
devised  and  bequeathed,,  which  were  in  effect  for  the  benefit  of 
all  his  children  equally.  The  testator's  personal  estate  was  quite 
insuflicient  to  pay  in  full  the  legacies  of  £200  and  £1000.  He 
left  a  small  amount  of  real  estate  besides  the  farm  specifically 
mentioned.  The  testator  died  on  the  80th  of  July,  1869,  and 
531]  his  will  was  *proved  by  his  widow  on  the  5th  of  January, 
1871,  and  the  bill  which  was  for  administration,  was  filed  by  her 
administrator  against  the  children.  The  question  was,  whether 
the  legacies  were  charged  on  the  real  estate. 

Mr.  Speed,  for  the  plaintiff,  took  no  part  in  the  argument. 

Mr.  Bunting^  for  the  legatees  of  the  £1000 :  The  testator  han 
made  the  real  estate  which  he  has  expressly  naentioned,  and  his 
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residuary  real  and  personal  estate,  one  fund,  and  that  is  suffi- 
cient to  charge  them  with  his  pecuniary  legacies:  Bench  v. 
Biles  (*).  It  is  an  important  fact  that  the  legacies  were  given 
previously  to  the  gift  of  the  real  estate  :  Frances  v.  Clemow  (*). 

Mr.  J.  W.  Chitit/,  for  the  children  who  did  not  share  in  the 
legacy  of  £1000  :  The  question  is  whether  there  is  a  gift  of  the 
real  estate  as  residue.  The  farm  at  Naunton  is  specifically  de- 
vised, together  with  any  real  and  personal  estate  the  testator 
might  hate,  only  upon  a  special  trust.  There  is  no  blending 
of  the  real  and  personal  estate  into  one  mass,  as  \n  Greville  v. 
Browne  (^).  This  is  not  really  a  residuary  gift  at  all,  and  the 
mere  use  of  the  word  "  residue  "  does  not  make  it  nnch  :  Sprin- 
getl  V.  Jennings  (*). 

Sir  R.  Malins,  V.C.  :  I  think,  on  the  whole,  that  this  will 
does  not  charge  the  pecuniary  legacies  on  the  real  estate.  [Ilis 
honor  then  stated  the  effect  of  the  will,  and  continued  :'l  There 
can  be  no  question  that  where  a  testator  has  not  otnerwise 
directed,  lys  personal  estate  must  first  of  all  be  applied  to  the 
payment  of  his  legacies,  and  where  a  general  residuary  fund  is 
constituted,  the  legacies  must  be  taken  out  of  the  estate  before 
it  can  be  ascertained  of  what  it  consists.  *But  here  the  [532 
testator  gives  the  farm  at  Naunton  specifically,  and  then  he  adds, 
"  and  all  the  residue  of  my  estate  and  effects,  real  and  personal." 
And  when  one  thing  is  specifically  mentioned,  and  the  residue 
is  afterwards  referred  to,  it  is  evident  that  the  testator  .does  not 
intend  to  treat  what  is  specifically  mentioned  as  part  of  such 
residue.  Therefore  I  hold  that  the  legacies  are  not  charged  on 
the  farm  at  Naunton.  Then  the  residuary  real  estate  is  put  on 
the  same  footing,  and  it  follows  that  it  is  also  not  charged. 
Frances  v.  Clemow  (^)  is  relied  upon  on  behalf  of  the  legatees, 
but  I  think  it  quite  the  other  way.  There  the  real  estate  was 
given  by  general  words  in  ^  lump  with  the  personalty,  subject 
only  to  a  gift  of  a  partial  interest  in  a  certain  portion.  That  is 
not  the  case  here,  and  I  think  that  the  circumstance  of  the  real 
estate  going  to  the  same  objects  as  the  residuary  personalty  does 
not  affect  the  construction.  I  think,  therefore,  that  no.  part  of 
the  real  estate' is  charged  with  the  legacies. 

• 

Solicitors :  Messrs.  WilhinSy  Blythy  ^  Marsland. 

0)  4  Madd.,  187.  (")  7  H  L.  C,  689. 
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[Law  Reports,  16  Equity,  534.] 
V.  C.  M.  July  7, 1873. 

534]  *C00TE  V.  WfllTTINGTOX. 

County  Court  Appeal — Administrator  de  son  Tort  —  Suit  to  Administer  Estate  — 

-  No  personal  Representative, 

Where  a  person  possesses  himself  of  the  assets  of  a  testator  or  of  an  intestate 
without  havin^r  administered,  a  bill  for  an  acconut,  to  the  extent  of  the  specific 
assets  he  has  received,  will  lie  a^inst  him  as  executor  de  son  tort,  though  there 
is  no  legal  personal  representative. 

Rayner  v.  Koehler  0)  adhered  to. 

Cary  v.  Hills  (•)  dissented  from. 

This  was  an  appeal  from  a  decision  of  the  County  Court  judge 
of  the  borough  of  South wark.  The  plaint  stated  that  Willhim 
Whittington,  manure  manufacturerand  merchant,  now  deceased, 
was  at  the  time  of  his  death  justly  indebted  to  the  plaintiff  in 
the  sum  of  £14,  for  costs  due  to  the  plaintiff"  as  an  attorney ; 
that  William  Whittington  died  on  the  2l8t  of  August,  1872,  in- 
testate, leaving  the  defendant,  Ann  Whittington,  his  widow : 
that  he  was,  at  the  time  of  his  death,  indebted  to  divere  other 
persons  besides  the  plaintiff;  that  he  left  assets  of  considerable 
amount  and  far  more  than  sufficient  to  pay  the  sum  due  to  the 
plaintiff*,  and  such  assets  consisted,  amongst  other  things,  of  a 
stock  offish  manure  of  the  value  of  £200  or  more. 

The  defendant  Ann  Whittington  had  never  taken  out  admin- 
istration to  the  estate  and  effects  of  William  Whittington,  but 
she  had  possessed  herself  of  his  assets,  or  some  part  thereof,  of 
considerable  amount;  and  particularly  she  possessed  herself  of 
eighty  tons  offish  manure,  and  consigned  the  same  through  the 
defendant  Samuel  Cox  to  the  defendant  William  Hodgson, 
whereby  the  defendants  became,  iih  their  own  wrong,  adminis- 
trators of  the  said  William  Whittington,  deceased. 

The  plaintiff'  had  applied  to  all  the  defendants  for  payment  of 
the  money  due  to  him  as  a  creditor  oi  William  Whittington  ; 
but  the^efendants  had  not  paid  the  sa^ne. 

William  Whittington,  during  his  liie,  was  in  the  habit  of 
selling  his  manures  to  W.  Hodgson  tiirough  the  agency  of 
Samuel  Cox. 

635]  *The  aforesaid  eightjr  tons  of  manure  were  disposed  of 
by  Ann  Whittington  to  William  Hodgson  through  the  defend- 
ant Samuel  Cox,  with  full  knowledge  th..t  such  manure  formed 
Dart  of  the  assets  of  William  Whittingtc  n. 

Ann  Whittington  had  in  her  possession,  or  within  her  control, 
other  assets  of  tne  intestate,  which  she  threatened  to,  and  would, 

0)  Law  Rep.,  14  Eq.,  263.  O  Law  Bep.,  15  Eq.,  79. 
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dispose  of  without  regard  to  the  rights  of  the  plaintiff  and  other 
unsatisfied  creditors  of  William  Whittington,  unless  restrained 
from  so  doing  by  the  order  and  injunction  of  this  court. 

The  defendants  refused  to  account  to  the  plaintiff  for  the 
assets  of  the  intestate  alreadj^  disposed  of  by  them  as  aforesaid, 
or  for  any  further  assets  of  his.  There  was  a  further  sum  due 
to  the  plaintiff  in  addition  to  his  former  debt  of  £14. 

The  whole  of  the  real  and  personal  estate  of  William  Whit- 
tington did  not  exceed  in  value  the  sum  of  £500. 

The  plaint  prayed  that  an  account  might  be  taken  of  the  real 
and  personal  estate  of  William  Whittington,  deceased,  and  thai 
the  same  might  be  administered  under  the  decree  of  this  court; 
that  the  defendants,  theiragents,  servants,  and  others  might  be 
restrained  by  injunction  from  selling,  disposing  of,  or  otherwise 
parting  with  possession  of  the  personal  estate  and  effects  of 
William  Whittington,  deceased,  and  that  a  receiver  of  such 
personal  estate  and  effects  might  be  appointed;  that  the  defend- 
ants might  be  ordered  to  account  for  such  part  of  the  assets  of 
William  Whittington,  deceased,  as  had  como  to  the  hands  of 
them  or  either  of  them,  and  for  their  or  either  of  their  disposi- 
tion thereof;  and  that  they  might  be  ordered  to  pay  and  make 
good  to  the  plaintiff  and  the  other  unsatisfied  creditors  of  Wil- 
liam Whittington,  out  of  their  own  moneys,  the  value  of  the 
assets  of  William  Whittington  come  to  their  hands  and  disposed 
of  by  them,  and  also  the  costs  of  this  suit,  including  the  costs 
of  any  proceedings  for  obtaining  letters  of  administration  to  the 
estate  and  effects  of  William  Whittington ;  and  for  such  further 
relief  as  the  court  should  think  fit. 

No  written  statement  was  filed  by  the  defendants  in  answer 
to  this  plaint. 

The  case  came  on  for  hearing  on  the  21st  of  February,  1873, 
when  a  preliminary  objection  was  made  by  all  the  defendants, 
that  no  legal  personal  representative  of  the  intestate,  William 
Whittington,  *wa8  a  party  to  the  suit.  It  was  further  [536 
objected,  on  behalf  of  the  defendants  S.  -Cox  and  W.  Hodgson, 
that  no  case  for  relief  in  equity  against  them,  or  either  of  them, 
was  shown  by  or  alleged  in  the  plaint,  and  that  neither  of  the 
defendants  ought  to  have  been  made  a  party  to  the  suit.  The 
plaintiff' contended  that  the  plaint  was  maintainable  against  all 
the  defendants,  and,  at  all  events,  that  the  plaint  was  good  as 
praying  for  the  appointment  of  a  receiver,  and  the  plaintiff" 
asked  for  such  appointment  accordingly.  The  judge  reserved 
his  decision  upon  these  objections  and  adjourned  the  hearing. 

At  the  date  of  the  filing  of  the  plaint,  and  up  to  the  time  of 
this  first  hearing  oh  the  21st  of  February,  1873,  no  letters  of 
administration  had  been  taken  out  to  the  intestate's  estate  by 
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any  one ;  but  on  the  11th  of  March,  1873,  letters  of  administra- 
tion to  the  personal  estate  and  effects  of  William  Whittington 
were- granted  tothe  plain  tiff  as  a  creditor  of  the  intestate. 

The  adjourned  hearing  of  the  suit  was  on  the  14tli  of  March, 
1873,  when  the  plaintiff  put  in  evidence  the  said  letters  of 
administration,  and  applied  to  the  judge,  for  leave  to  amend  the 
])laint  by  adding  a  statement  of  the  grant  of  administration,  and 
striking  out  the  allegation  and  prayer  as  to  the  real  estates. 

The  judge  gave  judgment  on  the  objections  raised  by  the 
defendants  Samuel  Cox  and  William  Hodgson,  and  was  of 
opinion  that  no  case  for  relief  in  equity  against  them  or  either 
of  them  was  shown  by,  or  alleged  in,  the  plaint;  and  that  the 
said  defendants  ought  not  to  have  been  made  parties  to  the 
suit;  and  the  judge  accordingly  dismissed  the  plaint  as  against 
the  defendants  Samuel  Cox  and  Williim  Hodgson,  with  costs 
to  be  paid  by  the  plaintiff  personally. 

The  plaintiff  tendered  evidence  as  a^;ain8t  all  the  defendants 
to  prove  the  allegations  contained  in  tin-  plaint,  but  the  judge 
was  of  opinion  that  any  proof  of  the  all  'jjations  could  not  affect 
the  plaintiff's  case  as  against  the  defend'  mts  Cox  and  Hodgson, 
and  could  not  affect  his  decision  upon  tho  said  objections,  which 
decision  had  been  given  upon  the  assumption  that  every  state- 
ment and  allegation  in  the  plaint  was  trm  and  according  to  the 
fact ;  and,  accordingly,  the  judge  refuset"  to  admit  any  evidence 
as  against  the  defendants  Cox  and  Hodgson. 
537]  *The  defendant  Ann  Whittington,  by  her  solicitor, 
then  objected  to  any  amendment  of  the  plaint,  alleging  that 
the  amendments  asked  for  altered  the  whole  complexion  thereof, 
and  urged  that,  in  any  event,  such  defendant  was  entitled  to 
her  costs  up  to  that  day.  The  judge  heard  the  evidence  ten- 
dered by  the  plaintiff  against  the  defendant  Ann  Whittington, 
and  thereupon  made  a  decretal  order  on  the  14th  of  March, 
1873,  that  the  plaint  be  dismissed  as  against  the  defendants  S. 
Cox  and  W.  Hodgson,  with  costs  to  be  paid  by  the  plaintiff  to 
the  defendants  ;  and  tliat  on  payment  by  the  plaintiff  to  the  de- 
fendant Ann  Whittington  of  her  costs  of  the  suit  up  to  and 
including  the  hearing  on  the  21st  of  February,  1873,  (he  plaint- 
iff be  at  liberty  to  amend  his  plaint  by  striking  out  the  words 
"  real  estate,"  and  by  inserting  the  following  paragraph  :  "  That 
on  the  11th  of  March,  1873,  letters  of  administration  of  all  the 
personal  estate  and  effects  of  thesaid  W.  Whittington,  deceased, 
were  granted  to  the  plaintiff  as  a  creditor  of  the  deceased,  and 
the  plaintiff  thereby  became  the  proper  legal  personal  repre- 
sentative of  the  deceased."  And  upon  paypient  by  the  plaint- 
iff of  such  last  mentioned  costs,  and  the  plaint  being  so  amended, 
it  was  further  ordered  that  an  account  be  taken  of  what  was 
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due  to  the  plaintiff  and  all  other  creditors  of  the  deceased ;  an 
account  of  the  funeral  and  testamentary  expenses ;  an  inquiry 
what  part,  if  any,  of  the  personal  estate  of  the  intestate  had 
come  to.  the  hands  of  the  defendant  Ann  "Whittingtou  or  the 
hands  of  any  other  person  by  her  order  or  for  her  use ;  and  an 
inquiry  what  parts  of  the  personal  estate  of  the  deceased  were 
outstanding  or  undisposed  of. 

The  plaintiff  appealed  from  the  decision  of  the  County  Court 
judge,  and  alleged  that  the  judge  wrongfully  allowed  the  de- 
murrer of  the  defendants  Cox  and  Hodgson,  and  wrongfully 
dismissed  the  plaint  as  against  thenri  with  costs,  whereas  he 
ou^ht  to  have  overruled  such  demurrer.  That  the  judge  wrong- 
fully ordered  the  plaintiff  personally  to  pay  the  costs  of  the 
suit  to  the  defendant  A.  Whittington  as  the  condition  of  allow- 
ing him  to  amend  the  plaint;  whereas  he  ought  to  have  made 
a  decree  without  requiring  any  amendment  of  plaint,  or  impos- 
ing any  condition  on  such  amendment.  That  the  judge  ouorht 
to'have  admitted  the  evidence  *tendered  against  the  de-  [538 
fendants  Cox  and  Hodgson,  and  given  his  decision  on  the 
merits,  instead  of  rejecting  such  evidence  and  dismissing  the 
plaint  as  against  them  with  costs  upon  their  demurrer. 

Mr.  CottreUy  for  the  plaintiff:  This  is  a  creditor's  suit  filed  by 
the  plaintiff.  He  was  himself  at  the  timd  of  the  filing  the 
plaint  a  creditor  of  the  testator  for  £14.  The  plaint  atleges 
that  the  defendant  Ann  Whittington  possessed  herself  of  some 
of  the  assets  of  the  testator.  The  preliminary  objection  put  in 
by  her  is  on  the  ground  of  there  being  no  personal  representa- 
tive of  the  testator,  therefore  she  must  be  held  to  admit  the 
receipt  of  these  assets,  and  must  consequently  be  an  executrix 
de  son  tort.  The  plaint  alleges  as  against  the  other  two  defend- 
ants. Cox  and  Hodgson,  that  they  received  from  the  widow  a 
particular  portion  of  the  assets,  namely,  eighty  tons  of  manure, 
worth  £200,  well  knowing  that  it  was  part  of  the  testator's 
assets.  By  their  objection  they  admit  this  allegation,  conse- 
-quently  they  also  are  executors  de  son  iort,  and  all  three  defend- 
ants are  liable  to  account  to  the  extent  of  what  they  have 
received.  The  plaint  was  dismissed  as  against  the  last  two 
defendants,  and  leave  was  given  to  the  plaintiff  to  amend  his 
plaint  as  against  Mrs.  "Whittington  by  striking  out  the  state- 
ment as  to  the  realty,  and  by  adding  a  statement  that  the  plaint- 
iff had  since  taken  out  administration  ;  but  as  this  amendment 
was  allowed  only  on  condition  that  the  plaintiff  should  pay  the 
costs  of  Mrs.  Whittington,  it  comes  to  the  same  thing  as  allow- 
ing a  demurrer.  It  is  submitted  that  the  County  Court  judge 
\ya8  wrong  on  both  points.  The  43d  statute  of  Elizabeth,  c.  8, 
was  passed  for  the  express  purpose  of  making  a  person  who  has 
6  Eng.  Rep.]  108 
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wrongfully  received  the  assets  of  a  deceased  person  account  for 
such  assets,  and  this  case  comes  precisely  within  the  statute. 
So  thought  Mr.  Justice  Williams,  who,  in  his  book  on  Execu- 
tors, alludes  to  a  case  like  this.  lie  says  (') :  "  When  a  man 
has  so  acted  as  to  become  in  law  an  executor  dc  soh  torl^  lit* 
.  thereby  renders  himself  liable  not  only  to  an  action  by  a  rightful 
executor  or  administrator,  but  also  to  be  sued  as  executor  bj-  a 
creditor  of  the  deceased  or  by  a  legatee;"  and  he  refers  to 
539]  Godolphin  (»),  and  *aho_to  Webster  v.  Webster  (').  The 
same  principle  was  followed  in  Carmichael  v.  Carmichael  (*), 
where  Lord  Cottenham  said,  "  An  executor  de  son  tort  is  sub- 
ject to  all  the  liabiUties,  but  entitled  to  none  of  the  privileges, 
of  an  ordinary  executor."  The  case  of  Mayner  v.  Kochler  (*)  is 
an  express  authority  in  fiwor  of  the  plaintiff,  for  there  the  oilf 
was  filed  by  a  creditor  against  the  widow  of  a  testator,  alleging 
that  she  had  taken  out  administration,  and  that  she. was  the 
only  legal  personal  representative,  and  had  taken  possession  of 
all  the  real  and  personal  estate  of  the  deceased.  The  widow 
pleaded  that  she  was  not  administratrix  or  legal  personal  re- 
presentative, and  it  was  held  by  this  court  that  if  she  was  not 
administratrix  she  was  executrix  de  son  iorty  and  the  hill  could 
be  maintained  against  her. 

Mr.  dWeco^^,  for  the  defendant  Ann  Whittington  :  Thisisnt't 
a  case  which  is  intended  to  be  brought  within  the  statute  of  43 
Eliz.  c.  8,  for  the  preamble  does  not  appear  to  point  in  any  way 
to  executors  de  son  tort.  It  is  this :  ''  Forasmuch  as  it  is  often 
put  in  ure  to  the  defrauding  of  creditors,  that  such  persons  as 
are  to  have  the  administration  of  the  goods  of  others  dying  in- 
testate committed  unto  them,  if  they  require  it,  will  not  accept 
the  same,  but  suffer  or  procure  the  administration  to  be  granted 
to  some  stranger  of  mean  estate,  and  not  of  kin  to  the  intestate,  ^ 
from  whom  themselves  or  others  by  their  means  do  take  deeds 
of  gifts  and  authorities  by  letter  of  attorney,  whereby  they  ob- 
tain the  estate  of  the  intestate  into  their  hands,  and  j-et  stand 
not  subject  to  pay  any  debts  owing  by  the  same  intestate,  and 
so  the  creditors,  for  lack  of  knowledge  of  the  place  of  habitation 
of  the  administrator,  cannot  arrest  lum  nor  sue  him ;  and  if  they 
fortune  to  find  him  out,  yet  for  lack  of  ability  in  him  to  satisfy 
of  his  own  goods  the  value  of  that  he  hath  conveyed  away  of  the 
intestate's  goods,  or  released  of  his  debts  by  way  of  wasting, 
the  creditors  cannot  have  or  recover  their  just  and  due  debts." 

It  has  been  often  decided  that  you  cannot  have  a  bill  filed  by 
a  creditor  for  the  administration  of  an  estate  unless  you  bring 
before  the  court  a  legal  personal  representative  properly  con- 

(»)  3d  Ed. ,  p.  186.  (*)  PI.  2.  cap.  8.  s.  2. 

0  ;Q  Vep.,  pa.  (*)  2  Ph.,  101 ,  0  Vaw  Rep.,  U  ^.,  2» 
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stituted.  A  *creditor  has  no  remedy  except  against  the  [540 
administrator,  and  this  remedy  may  always  be  obtained  b}^  com- 
pelling some  one  to  administer,  or  by  administering  himself, 
as  this  plaintifi' afterwards  did.  If  he  had  administered  at  first, 
the  plaint  would  have  been  useless,  since  he  might  have  recov- 
ered the  debts  by  action  of  trover.  In  Oreasor  v.  Robinson  (*), 
where  a  suit  was  instituted  by  a  creditor  of  an  intestate  against 
an  administrator  de  son  tort  for  an  account  and  payment,  the 
master  of^the  rolls  held  that  it  was  necessary  to  have  a  legal, 
personal  representative  duly  constituted  before  the  court.  And 
in  Penny  v.  Watts  ('),  on  a  demurrer  to  a  bill  seeking  payment 
of  a  legacy  out  of  assets  come  to  the  hands  of  the  defendant^ 
who  was  the  husband  of  the  deceased  executrix,  it  was  held  that 
a  personal  representative  was  a  necessary  party  to  the  suit.  In 
Carmichael  v.  Oarmichxiel  (*)  a  personal  representative  was  before 
the  court,  and  was  sued  jointly  with  the  executor  de  son  tort;  that 
case,  therefore,  does  not  apply.  Butyou  cannot  go  against  the  exe- 
cutor de  son  tort  only,  without  having  the  personal  representative. 
In  a  suit  of  this  nature  a  duly  constituted  executor  is  a  necessary 
party.  It  is  true  that  your  honor's  decision  in  Rayner  v. 
Koehler  (*)  is  opposed  to  this  view ;  but  it  is  right  to  point  out 
•to  the  court  that  this  decision  has  not  been  concurred  in,  for 
in  Gary  v.  Hilts  (*),  since  decided,  the  master  of  the  rolls  said: 
"You  cannot  aaminister  the  personal  estate  of  a  testator  in 
Chancery  unless  you  have  his  legal  personal  representative  be- 
fore the  court ;  if  you  were  able  to  do  so  you  would  work  great 
injustice.  If,  at  the  hearing  of  an  administration  suit,  the 
court  finds  that  it  has  not  the  legal  personal  representative  of 
the  testator  before  it,  then  its  arm  is  paralysed,  and  it  can  do 
nothing.  .  .  It  is  true  that  the  bill  alleges  that  the  defendant 
has  possessed  himself  of  some  part  of  the  personal  estate  ;  but 
if  he  had  possessed  himself  of  every  penny,  that  would  not  en- 
title  the  plaintiff  to  relief.'*  A  plea  on  that  ground  was,  there- 
fore, allowed. 

Mr.  Robinson^  for  the  defendant  Wm.  Hodgson ;  This  de- 
fendant is  in  a  different  position  from  Mrs.  Whittington ; 
*he  is  made  a  defendant  on  the  ground  that  he  purchased  [541 
the  manure  which  had  belonged  to  the  testator ;  but  suppose 
he  did  do  so,  that  is  no  ground  for  filing  a  bill  against  him. 
There  is  no  allegation  that  he  did  not  pay  Cox  the  value  of  the 
manure ;  on  the  contrary,  the  inference  to  "be  drawn  from  the 
statements  in  the  bill  is,  that  he  did  pay  for  it.  The  allegation 
is,  "  that  the  eighty  tons  of  manure  were  disposed  of  by  Ann 

(')  14  Beav.,  589.  (■)  3  Ph.,  101. 

O  2  Ph..  149.  O  Law  Rep.,  14  Eq.,  202. 

O  Lft^  Rep.,  15  Eq.,  79,  83. 
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"\Vhittins:ton  to  Wm.  Hodgson  through  the  defendant  Samuel 
Cox."  if  the  manure  was  disposed  of,  that  is  as  much  as  to 
allege  that  it  was  paid  for,  and  the  consequence  would  be  thnt 
the 'money  was  received  by  Samuel  Cox,  and  if  so,  it  might 
have  been,  and  probably  was,  handed  over  to  Mrs.  Whittington, 
but  that  does  not  create  any  further  liability  in  Hodgson.  He 
had  been  in  the  habit  of  purchasing  manure  from  Cox,  who 
was  a  commission  agent,  and  was  agent  for  many  other  persons 
besides  the  testator.  It  was  of  no  consequence  to  him  from 
whom  the  manure  originally  came,  and  it  is  not  usually  the 
custom  of  agents  to  give  the  names  of  their  principals.  He 
therefore  purchased  the  manure  from  Cox  in  the  ordinary  way 
of  business,  and  it  is  not  even  alleged  that  he  did  not  pay  for 
it.  There  is  no  case  whatever  against  Mr.  Hodgson.  There  is 
no  charge  which  he  was  bound  to  answer,  and  his  only  right 
course  was  to  demur  to  the  bill,  and  .that  demurrer  was  verv 
properly  allowed  with  costs  by  the  County  Court  judge. 
.  The  defendant  Samuel  Cox  appeared  in  person,  and  submitted 
that  his  case  was  the  same  as  that  of  the  defendant  Mr.  Hodgson. 

Mr.  Cotirellj  in  reply  :  The  relief  we  ask  is  limited  to  thsit 
particular  portion  of  (he  testator's  assets  which  consisted  of 
eighty  tons  of  manure,  and  we  have  a  right  to  follow  those  as, 
sets  into  the  hands  of  the  persons  who  received  them.  We  al- 
lege that  the  manure  was  disposed  of  by  Cox  to  Hodgson  with 
the  full  knowledge  on  their  parts  that  they  formed  part  of  the 
assets  of  the  testator.  It  is  no  answer  for  either  Cox  or  Ilodsr. 
son  to  say  that  they  bought  innocently,  without  notice  of  the 
facts,  as  the  onus  was  upon  them  to  satisfy  themselves  that  the 
person  of  whom  they  bought  had  a  right  to  sell,  and  it  is  clear 
that  Mrs.  Whittington,  never  being  the  true  owner  of  the 
542]  *goods  had  no  right  or  power  to  sell,  and  if  she  wrong- 
fnlly  sold,  then  Cox  and  Hodgson  have  their  remedy  at  law  by 
action  against  her  to  recover  back  the  purchase-money. 

We  are  justified,  therefore,  in  making  them  defendants  to 
the  suit,  and  asking  for  an  account  against  them.  As  to  the 
widow  of  the  testator,  it  is  admittedby  the  demurrer  that  she 
possessed  herself  of  some  of  the  assets,  and  it  was  her  duty,  as 
a  matter  of  course,  to  take  out  administration,  but  by  not  doing 
so  she  compelled  the  plaintifiT  to  file  a  bill  to  obtain  paj'ment 
of  the  debt  due  to  him.  It  would  be  a  great  injustice  if,  because 
the  widow  did  not*choose  to  administer,  the  plaintifiT  should  be 
deprived  of  his  right  to  make  her  account  for  the  assets  which 
she  has  wrongfully  received. 

Sir  R.  Malins,  V.C.  :  No  evidence  has  been  filed  by  the 
defendants  in  answer  to  this  plaint,  and  no  demurrer  in  form 
was  put  in,  but  it  is  admitted  that^  the  defendants  demurred 
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ore  ienuSy  that  is  to  say,  thej^  appeared  in  court  and  said,  "  Taking 
every  word  in  the  plaint  to  be  true,  you  have  still  no  right  to  a 
decree  against  us.''  TJlat  is  the  view  which  was  taken  by  the 
learned  County  Court  judge.  What  I  have  now  to  decide  is, 
whetherhe  was  right  in  dismissing  the  plaint  as  he  did,  because 
it  is  absolutely  dismissed  against  two  of  the  defendants.  Cox  and 
Hodgson,  and  it  is  also  in  eflect  dismissed  against  Ann  Whit- 
tington, except  that  as  against  her,  the  demurrer  being  allowed, 
there  is  liberty  to  amend  by  stating  that  the  plaintiff  is  legal 
personal  representative  of  the  intestate,  and  that  amendment 
has  been  made  accordingly,  because,  after  the  argument  before 
the  learned  judge,  and  before  he  gave  judgment,  administration 
had  been  taken  out  by  the  plaintiff. 

This  case  certainly  involves  considerations  of  the  highest 
possible  importance  in  the  administration  of  justice,  because 
it  has  been  argued  before  me  that,  however  clearly  it  may  ap- 
pear that  a  person,  who  has  not  taken  out  letters  of  administra- 
tion to  a  person  who  has  died  intestate,  or  who  has  not  proved 
the  will  of  a  person  who  has  died  intestate,  may  have  possessed 
himself  of  the  assets  of  the  testator  or  intestate  to  any  amount 
whatever,  no  bill  can  be  sustained  in  this  court,  and  therefore, 
certainly,  not  by  a  plaint  in  the  County  Court,  for  an  account 
of  the  assets,  by  a  person  who  *bas  not  become  legal  [543 
personal  representative.  From  that  argument  I  entirely  dissent 

I  had  occasion  to  consider  the  subject  very  recently,  in  the 
month  of  July  last  year,  in  the  case  of  Rayner  v.  Koehler  (*). 
That  was  a  case  which  very  plainly  brought  out  the  point.  It 
was  argned  by  very  able  and  experienced  counsel,  who  appeared 
in  support  of  a  plea.  My  decision  has  not  been  appealed  against, 
and  my  recollection  of  the  case  is,  that,  if  the  counsel  who 
argued  the  case  had  entertained  any  reasonable  hope  of  success, 
they  would  have  appealed  it.  The  case  was  shortly  this :  A 
,biU  was  filed  by  Ellen  Rajmer  on  behalf  of  herself  and  other 
creditors.  The  bill  alleged  that  Mrs.  Eoehler  had  administered 
to  the  estate  of  her  husband, "and  received  all  the  assets.  She 
put  in  a  plea.  Now  a  plea  admits  the  truth  of  everything  which 
is  not  covered  by  the  plea.  She  pleaded  that  she  had  not  ad- 
ministered. The  bill  alleged  that  she  had  received  assets,  and 
inasmuch  as  the  plea  did  not  cover  that  point,  there  was  an  ad- 
mission by  her  that  she  had  received  the  assets,  although  there 
was  a  denial  that  she  was  the  legal  personal  representative. 
Now,  the  case  having  been  argued^  I  expressed  myself  thus  (^) : 
"  On  the  face  of  this  bill,  if  the  allegations  are  true,  and  upon 
this  plea  they  must  be  taken  to  be  true,  there  is  nothing  more 
certain  than  that  the  plaintiff  is  entitled  to  the  decree  asked. 

(»)  Law  Rep.,  14  Eq.,  262.  (•)  Law  Rep.,  14  Eq.,  265. 
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The  defendant,  by  her  pl^a,  must  admit  all  the  statements  in 
the  bill  except  such  as  she  denies  by  the  plea ;  therefore  she 
admits  that  she  has  received  and  entered  into  possession  and 
enjoyment  of  all  the  real  and  personal  estate  and  effects  of  Lewis 
Eoehler,  and,  consequently,  she  must  have  in  her  hands  the 
only  property  by  means  of  which  the  debt  due  to  the  plaintiff 
can  be  paid.  It  is  clear  that  a  person  who  takes  possession  of 
the  property  of  a  testator  and  proceeds  to  deal  with  it  must  be 
treated  as  an  executor  de  son  tort^  and  can  be  sued  in  that 
character;  therefore,  it  is  quite  clear  that,  if  I  allow  the  plea,  I 
must  give  leave  to  amend.  The  defendant  states  by  her  plea 
that  she  is  not,  and  never  was,  the  administratrix,  and  that  she 
is  not  the  legal  personal  representative ;  but  the  bill  alleges  that 
she  has  possessed  herself  of  the  estate  of  the  testator,  ana,  there- 
544]  ^*oi*^)  if  sl^®  5s  not  administratrix  *3he  is  at  any  rate 
executrix  de  son  im*ty  and  in  that  character  the  bill  can  be  sus- 
tained. I  think  therefore  that  the  proper  course  will  be  to 
direct  that  the  plea  shall  stand  for  an  answer,  with  liberty  to 
the  plaintiff  to  except.  As  to  the  cases  cited,  I  do  not  find  any- 
thing in  them  which  is  contrary  to  my  view  of  this  case.  There 
is  one  part  of  Cooke  v.  GiUings  ('),  as  to  not  giving  leave  to 
amend,  which  I  certainly  could  not  follow;  and  I  think  the 
principle  of  my  decision  is  supported  by  the  case  of  Vlckers  v. 
Bell  (*).'*  Now  I  read  that  as  a  recent  decision,  not  because  it 
was  my  own  decision,  but  because  it  has  not  been  followed,  it 
is  said,  by  a  more  recent  decision  of  the  master  of  the  rolls. 
The  master  of  the  rolls  having  decided  a  case  of  Oary  v. 
Hills  ('),  and  that  case  having  been  cited  to  him,  the  reporters 
have  inserted  in  the  head  note  "  Mayner  v.  Koehler  (*)  not 
followed."  Finding  that  in  a  head  note,  I  expected  at  least 
that  the  master  of  the  rolls  would  have  given  some  reason  why 
he  did  not  follow  it.  Possibly  it  escaped  his  notice  altogether, 
and  he  did  not  even  know  of  it,  and  from  what  I  know  of  the 
master  of  the  rolls,  I  think  that  if  he  had  intended  to  dissent 
from  me  he  would  at  least  have  paid  me  the  respect  of  stating 
the  ground  of  his  dissent  when  I  had  so  explicitly  decided  this 
case  in  the  month  of  July  preceding.  No  notice  appears  to 
have  been  taken  of  it  however.  Therefore  I  cannot  regard  the 
master  of  the  rolls  as  deciding  contrary  to  me,  and  even  if  he 
had,  I  am  sure  I  should  feel  constrained,  with  the  most  perfect 
respect,  to  decide  in  accordance  with  my  own  decision  in 
Rayner  v.  Koehler.  Now,  there  being  this  conflict  of  opinion, 
I  must  look  at  the  principle  of  the  case.  What,  then,  is  the 
principle?    It  originates  so  long  ago  as  a  statute  of  Queen 
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Elizabeth.  In  the  course  of  the  argument,  Mr.  Caldecott  drew 
my  attention  to  the  recitals  of  the  43  of  Eliz.  c.  8,  and  no  doubt 
the  recitals  would  rather  appear  to  ryake  the  object  of  the 
enactment  more  narrow  than  the  enactment  itself  is.  But  I 
must  go  by  the  enactment  of  the  statute,  and  it  is  this: 

'*  Be  it  enacted  by  the  authority  of  this  present  parliament, 
that  every  person  and  persons  that  hereafter  shall  obtain, 
receive,  and  have  any  goods  or  debts  of  any  person  *dying  [545 
intestate,  or  a  release  or  other  discharge  of  any  debt  .or  duty 
that  belonged  to  the  intestate  upon  any  fraud  as  is  aforesaid,  or 
without  such  valuable  consideration  as  shall  amount  to  the  value 
of  the  same  goods  or  debts  or  near  thereabouts  (except  it  be  in 
or  towards  ^tisfaction  of  some  just  and  principal  debt  of  the  I 

value  of  the  same  goods  or  debts  to  him  owing  by  the  intestate  | 

at  the  time  of  his  decease),  shall  be  charged  and  chargeable  as 
executor  of  his  own  wrong  " —  that  is  the  origin  of  what  we  call  , 

executor  de  son  tort  — "  and  so  far  only  as  all  such  goods  and  debts  ! 

coming  to  his  hands,  or  whereof  he  is  released  or  discharged  by  | 

such  administrator,  will  satisfy,  deducting  nevertheless  to  and 
for  himself  allowance  of  all  just,  due,  and  principal  debts,  upon 
good  consideration  without  fraud,  owing  to  him  by  the  intestate 
at  the  time  of  his  decease,  and  of  all  other  payments  made  by 
him  which  lawful  executors  or  administrators  may  and  ought 
to  have  and  pay  by  the  laws  and  statutes  of  this  realm. 

Nothing  can  be  more  clear,  therefore,  than  the  enactment  of 
the  statute  that  a  person  who  unlawfully  possesses  himself  of  the 
assets  of  an  intestate  is  liable  to  account  as  executor  de  son  tort. 

Now,  what  is  the  principle  oi>  which  this  court  has  said  that 
an  executor  de  so7i  tcrt  can  be  sued  for  an  account  ?  There  is  a 
decision  of  Lord  Eldon  which  we  may  always  refer  to  with  per- 
fect satisfaction,  although  it  seems  to  have  been  overlooked  in  . 
modern  cases.  It  is  in  Webster  v.  Webster  (*).  This  is  it :  Plea 
of  the  Statute  of  Limitations  by  an  executor,  the  testator  having 
died  in  1786,  though  probate  was  not  taken  until  1802,  allowed ; 
the  allegation  of  tne  bill,  upon  a  fair  construction,  being,  that 
the  defendant  had  possessed  the  personal  estate,  and  therefore 
might  have  been  sued  as  executor  de  son  tor<  previously  to  1792. 
In  that  case  Lord  Eldon  thus  expressed  himself:  "The  lord 
chancellor  admitted  he  might  be  charged  as  executor  de  son  tort 
if  it  was  proved  that  he  had  done  any  act."  What  does  he 
mean  by  "  charged  "  ?  Why,  charged  by  a  decree  of  this 
court.  That  is  all  ho  means ;  that  was  the  only  thing  before 
him.  "  The  lord  chancellor  admitted  that  be  might  be  charged 
as  executor  de  son  tort  if  it  was  proved  that  he  had  done  any  act, 
and  thought  the  plea  good  upon  the  circumstances  stated  in  the 
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546]  bill,  considering  ♦the  allegation  upon  a  fair  construction 
to  be  that  the  defendant  had  possessed  himself  of  the  estate  and 
effects  of  this  testator  previously  to  1792 :  and  if  so,  an  action 
might  have  been  brought  at  the  moment;  and  consequently, 
not  only  a  cause  of  action,  but  an  opportunity  of  suing,  arose 
in  1792."  He  does  not  mean  to  restrict  him  to  bringing  an  ac- 
tion. If  he  could  be  sued  in  an  action,  he  could  be  sued  in  this 
court. 

In  the  present  case  the  creditor  is  a  creditor  for  a  small 
amount  —  only  £14.  The  assets  of  the  testator  are  said  to  be 
about  £200.  It  would  not  have  justified  the  creditor,  to  recover 
a  debt  of  £14,  to  hold  the  entire  assets,  amounting  to  £200 ;  and 
therefore  justice  requires  that  the  parties  should  be  liable  to 
account  for  the  assets  in  a  suit  in  this  court,  which  is  the  only 
court  which  could  properly  deal  with  the  assets. 

Now,  is  there  any  authority  against  this  ?  In  Curmiehael  v. 
Carmichael  (*)  Lord  Cottenham  lays  it  down  expressly,  and  says 
that  does  not  discharge  him  from  liability  to  account.  That  ia 
a  case  in  which  the  legal  personal  representative  was  a  party  to 
the  suit  and  also  the  executor  de  son  tori.  If  there  is  any  ground 
for  the  argument  of  Mr.  Caldecott,  the  bill  ought  at  once  to  have 
been  dismissed  against  the  executor  de  son  iori^  because  he  says 
you  cannot  maintain  a  bill  against  him.  But  Lord  Cottenham 
retained  the  bill,  and  he  says  :  "  That  is  not  an  uncommon  prac- 
tice where  the  account  is  alleged  to  have  been  settled  between 
the  plaintiff  and  defendant;  but.  have  you  any  authority  for  it 
in  the  case  of  an  alleged  settlement  of  account  between  co-de- 
fendants ?  I  also  want  to  know  how  you  distinguish  this  case 
from  one  in  which  there  are  two  executors,  ancTone  dies,  and 
his  representative  accounts  for  his  receipts  with  the  survivor. 
That  does  not  discharge  him  from  liability  to  account  in  a  suit 
for  the  administration  of  the  estate ;  and  the  authorities  show 
that  an  executor  de  son  tort  cannot  say  he  is  so  as  against  those 
who  charge  him  as  executor.  He  has  all  the  liabilities,  but 
none  of  the  privileges,  that  belong  to  that  character.'*  Now, 
how  can  he  have  all  the  liabilities  of  the  executor  unless  he  is 
liable  to  that  which  an  executor  is  liable  to,  namely,  to  have  a 
bill  filed  against  him  for  an  account?  There  is  a  case  of  HiU 
547]  V.  Curtis  (^,  in  which  Vice  Chancellor  "Wood  *states  his 
dissent  from  that  dictum  of  Lord  Cottenham  ;  and  if  Vice  Chan- 
cellor Wood  was  at  libertyto  express  his  dissent  from  it,  I  am 
at  liberty  to  express  my  assent  to  it ;  for  it  is  one  which  is 
founded,  in  my  opinion,  on  common  sense.  Then  I  was  re- 
ferred to  a  case  of  Penny  v.  V/atts  (^),  which  is  stated  aho  to  be 
an  authority  that  you  cannot  sue  an  executor  dc  son  tort,    I  quite 
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agree  that  if  you  file  a  bill  against  ati  executor  de  son  tort  for  a 
general  accauot,  yoa  oannot  sustain  it.  He  is  executor  de  son 
tori  if  he  has  inaproperly  received  assets,  and  so  far  as  you  can 
state  that  he^as  received  a  particular  asset  he  is  liable,  but  not 
further.  He  is  not  liable  to  a  general  account  unless  he  has 
received  everything.  In  the  case  before  me  I  considered  that 
the  executrix  was  liable  to  ^v^rything,  because  the  bill  asserted — 
which  she  did  not  deny — that  »he  had  received  the  whole  of  the 
assets  of  the  testator.  But  in  Penny  v.  Waits  the  lord  chancel- 
lor allowed  the  demurrer  for  want  of  parties.  If  there  was  any 
such  rule  of  this  court  as  that  you  could  not  sue  an  executor 
de  son  tort  ^t  all,  the  demurrer  ou^ht  not  merely  to  have  been 
allowed  far  want  of  parties,  but  for  want  of  equity.  If  there 
was  a  total  W4int  -of  equity  to  sue,  the  demurrer  ought  to  have 
been  allowed  on  that  ground,  and  not  on  the  ground  of  want 
of  parties.  But  why  was  it  allowed  in  that  case  ?  Why,  be- 
cause it  was  asserted  that  there  was  a  want  of  a  legal  personal 
representative,  smd  it  was  decided  that  you  cannot  go  on  in  the 
absence  of  a  legal  personal  representative.  Therefore,  so  far 
from  being  an  authority  against  the  right  to  sue,  it  is  an  autho- 
rity in  fevor  of  it. 

In  Williams  on  Executors  (*),  after  a  long  disquisition  of  what 
does  make  an  executor  de  son  torty  it  is  said  :  "  When  ^  man  has 
so  acted  as  to  become  in  law  an  executor  de  son  tortj  he  thereby 
wenders  himself  liable,  not  only  to  an  action  by  a  rightful  exe- 
cutor or  administrator,  but  also  to  be  sued  as  executor  by  a  cre- 
ditor of  the  deceased  or  by  a  legatee."  Now,  "  to  be  sued  " 
means,  not  at  law  mereiy,  but  generally.  Then  there  is  a  refer- 
ence to  Godolphin  (') :  '*  On  this  ground,  in  a  case  where  the 
defendant  acted  as  executor,  but  did  not  take  out  probate  until 
sixteen  years  after  the  lestator's  death,  the  Lord  Chancellor 
Eldon  allowed  a  plea  of  *the  Statute  of  Limitations,  be-  [548 
cause  he  might  have  bc^n  sued  as  executor  de  son  toriJ^  That 
is  the  case  of  Webster  v.  Webster  ('),  to  which  I  have  just  re- 
ferred. But  in  the  lasr  edition  Mr.  Justice  Williams  adds : 
^^  For  an  executor  cfe  ^on  iM  has  all  the  liabilities,  although  none 
of  the  privileges,  which  belong  to  the  character  of  executor." 

Therefore  upon  these  authorities  I  cannot  entertain  the  slight- 
est doubt  on  the  words  of  the  statute  of  Elizabeth.  The  decision 
of  Lord  Eldon  in  Webster  v,  Webster^  the  passage  in  Godolphin, 
and  every  decision  on  them  until  we  come  down  to  the  decision 
of  the  master  of  the  rolls,  are  uniform,  that  where  a  person  pos- 
sesses himself  of  the  assets  of  a  testator  or  intestate  without 
having  administered  he  may  be  treated  as  executor  de  son  tort^ 
and  that  an  executor  de  son  tort  has  all  the  burdens,  but  not  the 
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privileges,  of  a  regular  executor;  audit  would  be  the  height 
of  injustice  if  a  person  could  possess  himself  of  the  assets  of  the 
testator,  and  because  he  did  not  choose  to  clothe  himself  with 
the  character  of  administrator,  could  not,  therefote,  be  sued. 

Mr.  Robinson  and  Mr.  Caldecott  have  said  that  there  is  a 
remedy,  because  you  may  compel  somebody  to  administer ;  but 
while  you  are  doing  that  the  property  may  be  lost.  It  is 
not  the  practice  of  this  court  to  appoint  a  receiver  in  every 
case.  In  many  cases  tlie  appointment  of  a  receiver  would 
be  a  fallacious  remedy.  The  property  may  be  gone,  you  cannot 
get  at  it.  Therefore  the  only  way  to  get  at  it  is  to  make  the 
person  who  has  received  the  assets  liable  for  an  account,  just  as 
if  he  had  proved  the  will.  In  other  words,  it  comes  to  this,  a 
person  cannot  take  advantage  of  his  own  wrong,  and  if  he 
chooses  to  act  as  executor  without  clothing  himself  with  that 
character,  he  must,  as  between  himself  and  the  creditors,  be 
treated  as  occupying  the  character  he  has  assumed. 

I  am  very  sorry,  indeed,  that  the  master  of  the  rolls,  when  he 
decided,  in  a  manner  in  which  I  am  unable  to  concur,  in  Oirj/ 
v.  Hills  (^j,  did  not  state  his  reason,  or  go  into  the  authorities  to 
show  that  there  was  any  such  principle  in  this  court  as  would 
enable  a  man  to  act  as  an  executor  and  yet  not  be  accountable  for 
the  assets. 

Now,  applying  that  to  the  present  case,  what  are  the  allega- 
549]  tions  ?  *They  are  that  the  widow  had  received  particular 
assets  at  all  events,  namely,  thisfish  manure,  to  the  extent  of  £200» 
The  amount  of  the  debts  of  the  intestate  does  not  appear.  The 
plaintift'sued  for  £14,  and  therefore,  so  far  as  appears  on  the 
face  of  this  plaint,  the  executri.^  de  son  tori  had  received  assets 
more  than  enough  to  pay  this  debt  of  the  plaintiff  in  full.  There 
is  more  than  that ;  an  allegation  that  she,  having  received  these 
assets,  disposed  of  them  by  the  instrumentality  of  the  defendant 
Cox,  as  the  agent  of  the  widow,  to  Mr.  Hodgson.  There  is  no 
allegation  that  they  have  paid  the  money.  Mr.  Robinson  says 
that  there  ought  to  have  been  an  allegation  that  they  had  not 
been  paid  for.  I  agree  that  it  would  have  been  better  if  it  had 
been  so;  but,  taking  the  whole  of  the  plaint  together,  I  con- 
sider it  as  amounting  to  this:  Mrs.  AVhittington,  the  widow, 
has  possessed  herself  of  the  assets  to  the  extent  of  £200,  and  to 
that  extent  I  am  of  opinion  that  she  is  clearlv  liable  to  account* 
She  has  parted  with  those  assets  to  Mr.  Hodgson.  Have  they 
been  paid  for  ?    If  not,  the  plaint  alleges,  in  the  fifth  paragraph,  ! 

that  the  defendant  Ann  Whittington  has  never  taken  out  ad-  j 

ministration  to  the  estate  and  eftects  of  the  said  William 
Whittington,  but  she  has  possessed  herself  of  his  assets,  or  sonic 
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part  thereof,  of  considerable  amount,  and  particularly  she  pos- 
sessed herself  pf  eighty  tons  of  fish  manure,  and  consigned 
the  same,  through  the  above  named  defendant,  Samuel  Cox, 
to  the  above  named  defendant,  "William  Hodgson,  whereby 
the  defendants  became,  in .  their  own  wrong,  administra- 
tors of  the  said  William  Whittington,  deceased.  To  that 
there  is  a  demurrer.  Now  they,  therefore,  admit  that  they  had 
received  them  in  their  own  wrong  as  executors  of  the  said 
William  Whittington.  Mr.  Eobiuson  said  that  I  cannot  take 
the  demurrer  as  an  allegation  of  law ;  but  it  is  an  allegation  of 
fact,  namely,  that  these  three  persons  have  received  the  assets 
in  their  own  wrong,  which  they  could  not  do  if  they  had  been 
properly  paid  for. 

Under  these  circumstances  I  think  the  case  is  established, 
and  that  a  decree  ought  to  be  made  for  an  account  against  the 
widow  as  executrix  de  son  tort,  and  against  the  others  as  executors 
de  son  tort.  .  I  think  the  case  was  argued  before  the  learned 
judge  in  January  last.  He  deferred  his  judgment  until  the 
mouth  of  February,  and  again  until  the  month  of  [550 
March,  and  in  the  *meantime  the  plaintift'  in  the  suit  had 
taken  out  administration.  The  learned  judge,  under  these  cir- 
cumstances, dismissed  the  plaint  with  costs  against  Cox  and 
Hodgson,  and  although  he  did  not  in  form  dismiss  it  against 
the  defendant  Ann  Wh  •  :tington,  he  gave  her  all  the  costs,  which 
is  the  same  as  dismissir.g  it,  but  he  gave  the  plaintiff  leave  to 
amend ;  still  Mrs.  Whi'^tington  gets  her  costs  up  to  that  time, 
which  is  the  same  as  iismissing  it  against  all  the  pa]:tie8.  I 
can  have  no  hesitation  hi  coming  to  the  conclusion  that  that  is 
wrong  and  must  be  reversed.  I  am  of  opinion  that  on  the  alle- 
gations in  the  plaint,  which  are  not  contradicted  by  a  particle 
of  evidence,  because,  on  a  demurrer,  every  allegation  alleged 
in  the  plaint  is  admitted,  there  was  enough  alleged  to  call  upon 
the  court  to  make  a  decree  against  them  as  executors  de  son  tort, 
and  to  that  extent,  therefore,  the  order  was  wrong.  Now  what 
ought  to  have  been  done  when  he  gave  judgment,  which  was 
after  administration  was  laken  out  ?  He  ought  to  have  allowed 
the  plaint  to  be  amended  by  seating  the  fact  of  administration 
and  retaining  these  parties.  There  is  no  pretense  that  the  plaint- 
iff is  not  a  solvent  man,  and  therefore  complete  justice  would 
have  been  done  by  that  form  of  decree,  and  will  be  now,  be- 
cause if  it  turns  out  that  they  have  not  received  assets,  the  plaint- 
iff will  be  dismissed  against  them  ;  and  if  it  turns  out  that  they 
have  received  any  assets  which  they  have  not  accounted  for,  it 
is  perfcjctly  clear  it  would  not  be  dismissed.  The  form  of  de- 
cree I  suggest,  therefore,  will  do  them  complete  justice.  With 
regard  to  the  wido^,  nothing  could,  in  my  opinion,  be  more 
wrong  than  that  the  plaint  should  be  dismissed  against  her  with 
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costs  against  the  plaintift*,  wlien  upon  the  allegation  she  mast 
be  taken  to  liave  received  assets,  and  yet  refused  to  administer, 
so  that  the  plaintiff  has  been  obliged  to  take  upon  himself  the 
responsibility  of  administering. 

Under  the  circumstances,  I  must  answer  the  questions  sub- 
mitted to  me  in  this  way :  Whether  or  not  the  decree  or  de- 
cretal order  was  right  as  far  as  it  ordered  that  the  plaint  should 
be  dismissed  as  against  Cox  and  Hogson  with  costs  ?  I  answer, 
that  it  w^s  not  right  to  be  dismissed.  Whether  or  not  the 
county  court  judge  was  right  in  giving  leave  to  amend?  that  is 
involved  in  the  first  question ;  1  think  he  was  quite  right  in 
551]  giving  leave  to  amend :  *"  or  in  attaching  the  condition  that 
the  plaintiff  should  personally  pay  the  costs  to  the  defendant  Ann 
Whittington  up  to  the  first  hearing."  I  think  he  was  wrong 
in  that. respect.  The  plaint  as  amended  must  stand;  the  decree 
nmst  be  reversed  as  far  ^s  regards  costs.  The  decree  will  be 
amended  as  I  have  stated,  and  will  then  be  in  a  proper  form. 

A  discussion  then  took  place  as  to  the  costs  of  the  appeal. 

Mr.  Robinson  :  I  ask  that  the  costs  be  made  costs  in  the  cause. 
We  are  brought  here  by  a  mistake  of  the  County  Court  judge. 

Mr.  Coilrell:  Your  ho!ior  has  decided  already,  in  Ashby  v. 
Sedgwick  (*),  that  those  who  succeed  on  these  appeals  must  have 
their  costs,  since,  as  the  amount  in  question  is  necessarily  small, 
the  costs  of  appeal  would  in  many  instances  more  than  swallow 
up  the  amount  in  dispute. 

Sir  R.  Malins,  V.  C. :  I  think  the  justice  of  the  case  upon 
the  subject  of  costs  will  be  met  by  the  defendants  paying  the 
costs ;  but  if  the  estate  is  a  solvent  one,  then  the  costs  will  come 
out  of  the  .estate.  The  costs  of  all  parties  in  the  court  below 
will  be  costs  in  the  cause. 

Solicitor  for  the  plaintiff:  Mr.  F.  R.  Oooie. 
Solicitors  for  the  defendants  :  Messrs.  Ashley  ^  Tee :  Messrs. 
Micklin  ^  Washington. 

(*)  Law  Kep.,  15  Eq.,  245. 


[Law  Reporti,  16  Equity,  564.] 
V.  C.  M.  Aug.  4, 1878. 

554]  *Baron  db  Worms  t*  Mbllisa  (*): 

[1873    W.    17S(.] 

Injunction  to  restrain  Action  — Contr(Ut  for  Work—^ArMteei's  Certificate  — 
Jurisdiction— Similar  Defense  at  Law  dnd  in  Equity. 

The  defendanta  contracted  to  do  certain  work  for  the  plaintiff,  which  was  to  be 
subject  to  the  approval  of  an  architect,  and  no  paymeift  was  to  be  made  without 
his  certificate.    The  defendants  demanded  a  larger  ^Um  than  was  certified  bj  ^e 

(')  See  ante,  Wolverhampton,  etc.  vs.  London,  etc.,  and  note  at  end  of 
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arcliitect,  and  broaght  an  action  for  the  amount.  The  plaintiff  filed  his  bill 
for  an  injunction  to  restrain  the  action  : 

Held,  that  the  plaintiff  could  as  well  plead  at  law  as  in  this  court  that  the  archi- 
tect's certificate  was  conclusive  under  the  contract ;  and  there  was  no  equity  to 
justify  the  bill. 

Motion  for  an  injunction  refused. 

The  bill  stated  that  the  plaintift*,  Baron  Henry  de  Worms, 
arranged  with  the  defendants,  Messrs.  Mellier  &  Durlacher,  for 
the  execution  of  certain  works  in,  and  the  supply  by  them  of 
certain  furniture  to,  his  house,  known  as  South  Lodge,  Knights- 
bridge,  at  the  pi'ice  of  £1940  185.,  in  fixing  which  sum  the 
value  of  furniture  to  be  supplied  was  included.  The  arrange-, 
merit  was  reduced  into  the  form  of  a  written  agreement,  signed 
by  both  parties,  and  was  dated  the  31st  of  January,  1872.  It 
l)rovided  that  the  work  should  be  executed  under  the  inspection 
i»f  an  architect  therein  named,  and  should  be  finished  on  or 
l)efore  the  1st  of  April,  1872,  according  to  the  specification, 
drawings,  and  estimate  already  prepared  and  signed  by  the 
parties,  with  such  additions  to,  enlargement,  and  alteration  of 
and  deviations  from  the  said  works  (if  any)  as  the  architect 
miglit  from  time  to  time  during  the  progress  of  the  works 
direct.  The  plaintiff  was  to  pay  to  the  defendants  for  the 
♦full  and  perfect  completion  of  this  contract  the  sum  of  [555 
£1940  18^.,  but  if  the  architect  should  direct  any  additions  to  or 
omissions  from  the  works,  the  value  of  such  additions,  omissions, 
or  variations,  was  to  bo  added  to,  or  deducted  from,  the  said 
sum  as  the  case  might  be,  and  the  defendants  were  to  obtain  the 
architect's  certificate  in  writing  before  they  could  obtain  any 
installment,  and  also  to  enable  them  to  claim  any  balance  due 
to  them  on  completion  of  the  works,  and  no  installment  was  to 
be  paid  without  such  certificate  ;  and  in  all  matters  as  to  which 
the  architect  was  entitled  to  exercise  a  discretion  the  decision 
of  the  architect  was  to  be  final  and  was  not  to  be  called  in  ques- 
tion or  reviewed  either  during  the  execution  or  after  the  com- 
pletion of  the  works ;  but  in  all  matters  in  which  the  architect 
was  not  entitled  to  exercise  a  discretion  every  dispute  arising 
between  the  parties  was  to  be  referred  to  a  single  arbitrator, 
and  if  the  parties  could  not  concur  in  the  appointment  of  an 
arbitrator  it  was  to  be  lawful  for  a  judge  to  appoint  an  arbitra- 
tor under  the  12th  section  of  the  Common  Law  Procedure  Act, 
1854.  Some  variations  had  taken  place  during  the  execution 
of  these  works,  and  the  plaintiff  alleged  that  the  defendants  had 
not  executed  all  the  work  in  a  satisfactory  manner.  The  plaint- 
iff's architect,  Mr.  Petit,  issued  certificates  under  the  contract 
for  sums  amounting  in  the  whole  to  X1600,  which  \<rere  duly 
paid  by  the  plaintiff.  On  the  17th  of  June,  1873,  the  defend- 
ants ^led  a  bill  in  this  court  against  the  plaintifl*  in  respect  of 
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the  contract,  alleging  that  there  was  a  large  sum  due  to  th^m, 
that  the  accounts  were  complicated,  and  such  as  could  not  be 
properly  taken  in  a  Court  of  Law  ;  that  the  architect  was  col- 
luding with  the  plaintiff  and  declined  to  issue  his  final  certifi- 
cate. The  bill  therefore  prayed  for  an  account  of  what  was  due 
to  the  defendants  under  the  contract  and  .payment  thereof 
accordingly. 

On  the  2d  of  July,  1873,  the  architect  signed  and  issued  bis 
final  certificate,  in  which  he  decided  that  the  defendants  were 
entitled  to  the  sum  of  £1632  1^.  lOrf ,  and  no  more,  less  the 
.  £1500  already  paid,  in  full  discharge  of  all  claims.  On  the  17th 
of  June,  1873,  the  defendants  commenced  an  action  against  the 
]>laintift'in  the  Common  Pleas  to  recover  the  sum  of  £1362 185. 
2d.,  which  was  stated  to  be  the  amount  due  to  the  defendants 
nnder  the  contract.  A  correspondence  then  took  place  between 
556]  the  solicitors  on  *egch  side,  in  ^\hich  the  plaintiff's  soli- 
citors proposed  to  bring  into  court  in  the  Chancery  suit  the 
amount  claimed  bythe  defendants  in  ♦he  action,  and  that  all 
proceedings  in  the  action  should  be  sta  ed.  This  the  defend- 
ants' solicitors  refused,  alleging  that  th^  money  claimed  bythe 
defendants  was  in  respect  of  different  n)/tters  from  those  which 
formed  the  subject  of  the  suit.  * 

The  plaintiff  insisted  that  all  work  done,  and  materials  and 
things  supplied,  were  included  in  the  cc  itract,  and  were  to  he 
paid  for  upon  the  terms  thereby  expres;  ed,  and  that  he  never 
made  any  agreement  with  the  defeiidants  for  work  or  supply  of 
materials  otherwise  than  by  the  before  stated  contract,  and 
everything  not  specified  in  the  contract  had  been  done  by  the 
directions  of  Mr.  Petit,  as  the  architect  appointed  thereby. 

The  bill  prayed  that  it  might  be  declared  that  according  to 
the  true  construction  of  the  contract  the  works  and  things  re- 
specting which  the  action  was  brought  were  included  in  the 
contract,  and  ought  to  be  paid  for  according  to  the  terms 
thereof.  And  the  bill  prayed  an  injunction  to  restrain  the  ac- 
tion. ' 

Mr.  Coiion,  Q.C.,  and  Mr.  Kekewichy  now  moved  for  the  in- 
junction :  This  is  a  case  in  which  the  plain tifi' has  been  harassed 
by  the  conduct  of  the  defendants.  The  contract  entered  into 
between  the  plaintiff  and  the  defendants  expressly  provides  that 
no  portion  of  the  money  payable  under  the  contract  shall  be  re- 
ceived by  the  defendants  without  the  certificate  of  the  architect. 
The  architect's  certificate  is  therefore  binding,  and  must  precede 
payment.  Before  the  certificate  was  given  for  payment  of  the 
final  installment  the  defendants  filed  a  bill  against  the  plaintifi^ 
alleging  that  the  account  could  only  be  taken  in  a  Conrt  of 
Equity ;  and  then,  having  obtained  the  architect's  certificate. 
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they  brought  an  action  for  the  recovery  of  a  much  larger  sum 
than  was  certified  to  be  due  to  them.  The  certificate  was  for 
£1632  Is.  lOcty  and  as  they  had  received  <£1500  by  previous  in- 
stallments there  would  remain  only  <£132l5.  lOcL  due,  which  the 
jjlaintift'is  ready  to  pay,  but  the  defendants  demand  £1362  185. 
2iL  beyond  the  £1500  they  have  received,  and  this  they  have  no 
right  to.  We  therefore  ask  that  the  action  may  be  stayed,  and 
that  the  question  *may  be  settled  in  this  court  on  the  [557 
footing  of  the  contract.  In  the  Court  of  Law  the  matter  would 
be  left  to  an  arbitrator,  and  it  would  be  a  more  expeditious  mode 
of  deciding  the  dispute  by  having  the  accounts  taken,  if  ac- 
counts are  necessary,  in  this  court,  and  the  defendants  have 
themselves  alleged  this  by  their  bill  filed  against  the  plaintiff. 

Mr.  GlassCy  Q.C.,  and  Mr.  Phear,  for  the  defendants,  were  not 
called  upon. 

Sir  R.  Malins,  V.C.  :  The  case  is,  Jhat  the  plaintiff  employed 
the  defendants  to  furnish  and  decorate  his  house,  and  a  contract 
was  entered  into  between  the  parties,  under  which  it  was  pro- 
vided that  the  defendants  were  to  obtain  the  architect's  certifi- 
cate in  writing  before  they  could  obtain  any  installment  of  the 
money  payable  under  the  contract,  and  also  to  enable  them  to 
claim  any  balance  due  to  them  upon  the  completion  of  the 
works,  and  no  installment  was  to  be  paid  without  such  certifi- 
cate. 

It  is  clearly  settled  both  at  la<V^  and  in  equity  that  on  such  a 
contract  the  certificate  of  the  architect  must  precede  any  re- 
covery of  the  money  due  under  the  contract.  It  is  true  there 
have  been  cases  where  this  principle  has  been  departed  from, 
but  then  it  was  proved  that  there  had  been  either  fraud  or  mis- 
conduct on  the  part  of  the  architect,  as  in  the  case  of  Pawky  v. 
Turnbull  (^),  where  a  bill  was  filed  by  a  contractor  alleging  un- 
fair conduct  on  the  part  of  the  architect,  whose  decision  was  by 
the  terms  of  the  contract  made  final,  and  who  ousted  the  con- 
tractor and  finished  the  building.  Vice  Chancellor  Stuart  on 
proof  of  such  unfair  conduct  decreed  payment  of  the  balance 
due  to  the  plaintiff  on  the  contract,  and  declared  the  architect's 
decision  not  binding.  And  so,  also,  if  there  is  proof  of  bias  in 
the  mind  of  the  architect  which  would  lead  him  to  form  an  in- 
correct or  unfair  decision.  That  was  the  case  in  Kemp  v. 
Rose  {%  which  occurred  in  relation  to  a  building  contract,  and 
Vice  Chancellor  Stuart  therd  held  that  the  existence  of  any 
circumstance  calculated  to  bias  the  mind  of  an  arbitrator  un- 
known to  either  of  the  parties  who  had  submitted  to  his  decision, 
*was  a  suflicient  ground  for  the  interference  of  the  court,  [558 
and  the  architect  having  given  his  decision  under  a  bias  the 

(')  3  Giff..  70.  O  1  Giff.,  258. 
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court  gave  directions  for  ascertaining  how  mach  was  justly  due 
to  the  builder.- 

In  this  case  I  do  not  find  any  alleo^ation  of  fraud  or  miscon* 
duct  on  the  part  of  the  architect.  The  plaintiff  says  he  wants 
to  stop  the  action  at  law  on  the  ground  that  this  bill  delivered 
))y  his  tradesman  is  exorbitant,  and  he  says  he  has  the  certificate 
of  his  architect  which  proves  that  a  much  smaller  sum  is  the 
iiraount  which  is  properly  due.  The  action  19  brought  to  re- 
i:over  a  larger  amount  than  that  which  is  stipulated  in  the  con- 
tract, and  the  plaintiff  in  equity  has  pleadea  the  general  issue 
"  li^ver  indebted.'*  It  appears  to  me  that  the  proper  course  is 
tor  the  plaintiff  to  plead  thecontract;  .hat  the  certificate  of  the 
architect  is  thereby  made  conclusive ;  ar.i  that  the  architect  has 
certified  for  a  certain  amount,  and  thei.  to  pay  that  amount  into 
court. 

There  is  no  justification  for  bringing:  such  a  case  into  this 
court.  It  is  nothing  more  than  an  ap.^iication  to  restrain  the 
proceeding  with  an  action  for  the  recovery  of  an  upholsterer's 
bill.  The  suit  is  devoid  of  equity,  and  the  motion  must  be 
refused  with  costs. 

Solicitors  for  the  plaintiff:  Messrs.  Dawes  ^  Son. 
Solicitors  for  the  defendants :  Messrs.  Barnard  ^  Co. 
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ABORTION. 
8ee  CniMmAL  Law,  819. 


ACCESSORY. 

See  Abobtiov,  819. 
Criminal  Law,  842. 


ACQUIESCENCE. 
Bee  MiSTAXB,  87. 

ADEMPTION. 
See  Will,  743. 

ADMIRALTY 

1.  Where  the  charterers  of  a  ship  stl- 
palate  that  they  shall  he  entitled 
to  insure  their  advances  "against 
freight/'  at  the  owner's  sKpense,  and 
where  they  fail  to  insure,  they  have, 
in  the  event  of  the  ship  perishing,  no 
claim  against  the  owners  for  repay- 
ment. 

2.  Per  The  Lord  Chancellor:  It 
does  not  appear  to  me  that  in  this  case 
we  ought  to  decide  any  question  of 
ffeneral  law.     Watean  v.  Shankktnd, 

75 

8.  Plaintiff  shipped  hark  on  hoard  de- 
fendants' general  ship,  under  a  bill 
of  lading,  from  Santa  Martha  to  Lon- 
don, by  which  average,  if  rfhy,  was  to 
be  adjusted  according  to  British  cus- 

6  Eng.  Rkp.]  1 10 


tom.  When  the  ship  was  about  to 
sail  a  fire  broke  out  in  the  forehold, 
and  a  hole  was  cut  in  the  side  of  the 
ship,  and  her  fore  compartment  being 
thereby  filled  with  water,  thp  fire  was 
extinguished.  If  this  course  had  not 
been  adopted  the  cargo  on  board 
would  in  all  probability  have  been 
destroyed,  and  the  ship  seriously  dsr 
maged.  The  plaintiff's  bark  was 
destroyed  by  the  water  poured  into 
the  ship. 

In  an  action  for  general  average 
contribution  in  respect  of  the  de- 
struction of  plaintiffs'  bark,  it  was 
found,  in  addition  to  the  above  facts, 
that  it  is  the  practice  of  British  ave- 
rage adjusters  to  treat  a  loss  so  caused 
as  not  a  general  average  loss : 

Ueld  (affirming  the  j  udgment  of  the 
Queen's  Bench),  that  whether  or  not 
the  loss  was,  according  to  the  general 
law  of  England,  the  subject  of  gene- 
ral average  contribution,  plaintiff,  by 
the  terms  of  the  bill  of  lading,  had 
made  the  admitted  practice  of  British 
average  adjusters  part  of  the  contract, 
and  he  was  bouna  by  it,  even  if  dif- 
ferent from  British  law.  Stewart  v. 
Wea  India,  etc  102 

4.  By  a  charterparty  it  was  a^^reed  that 
the  ship  Ceres,  of  the  measurdhient, 
etc.,  "expected  to  be  at  Alexandria 
about  15tli  of  December,"  being  tight, 
etc.,  should  "with  all  oonvenient 
speed"  saU  and  proceed  to  that  port, 
and  there  receive  from  the  cliarterers 
a  cargo  of  cotton  seed. 

In  an  action  against  the  owner,  the 
breach  allej^  in  thedeclaraUon  was, 
that  the  said  ship  was  not  expected  to 
be  at  Alexandria  about  the  15th  of 
December,  1871,  but  was  then  in  such 
part  of  the  world  and  under  such  en- 
gagements that  she  could  not  perform 
those  engagements  and  arrive  at 
Alexandria  about  the  said  day : 

Heldt  a  good  breach,  — the  descrip- 
tive statement  amounting  to  a  war- 
ranty that  the  ship  was  in  such  a 
positioivthat  she  might  reasonably  be 
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expected  to  arrive  at  Alexandria  by  | 
the  day  named. 

5.  Plea,  that,  at  the  time  of  makin^^  the 
charterparty,  the  ship  was,  to  the 
plaintiff's  knowledge,  engaged  for  a 
certain  yoysLge^  and  that  the  charter- 
party  was  made  subject  to  a  condition 
that  she  slioald  with  all  convenient 
speed  fulfill  her  engagement  and  then 
proceed  to  the  port  of  loading,  and 
that  she  did  so  : 

Heldy  —  upon  the  authority  of 
Young  v.  Austen,  —  a  good  plea. 
Corkling  v.  MaBsey,  176 

6.  A  cbarterparty  from  Riga  to  Loudon 
provided  that  the  ship  should  load  a 
full  and  complete  cargo  of  lath  wood, 
and  deliver  the  sime  on  being  paid 
freight  as  follows ;  a  lump  sum  of 
315^.  There  was  the  usual  exception 
of  sea  risks,  and  the  freight  was  to  be 
paid  half  on  arrival,  and  the  remain- 
der on  unloading  and  right  delivery 
of  cargo.  Part  of  the  cargo,  loaded 
in  accordance  with  tlie  cbarterparty, 
was  lost  by  perils  of  the  sea.  without 
any  default  of  the  mastei  or  crew : 

Hdd,  that  the  shiiK)wner  was,  on 
delivery  of  the  remainder  of  the  cargo, 
entitled  to  the  full  sum.  Robinson  v. 
Knights,  220 


7,  An  American  vessel  laden  with  a 
cargo  of  timber,  in  the  prosecution  of 
a  voyage,  sustained  damage,  and  was 
compelled  to  put  into  the  Mauritius  to 
repair  and  refit.  She  arrived  there 
on  the  11th  of  June,  1870,  and  her 
master,  being  without  funds,  placed 
the  ship  in  the  hands  of  H.  &  Co.,  a 
firm  at  the  Mauritius,  and  they,  before 
any*attempt  had  been  made  to  obtain 
money  on  the  personal  credit  of  the 
owners  of  the  ship,  who  were  af&uent 
mercliants  in  New  York,  proposed  to 
advance  money  for  the  repairs  on  the 
master's  draft  on  London,  on  his  giv- 
ing a  bottomry  bond  on  the  ship, 
freight,  and  cargo,  as  collateral  se- 
curity. The  master  and  H.  &  Co.,  on  8. 
the  29th  of  July,  wrote  to  the  owners 
of  the  ship,  informing  them  of  this 
proposal,  and  on  the  same  day  the 
master  and  H.  &  Co.,  wrote  to  the 
owners  of  the  cargo,  informing  them 
that  the  vessel  had  sustained  damage, 
and  would  have  to  undergo  repair ; 
but  the  letters  to  the  owners  of  the 
cargo  omitted  all  reference  to  the  pro- 
posed loan  on  bottomry,  and  informed 
(he  owneni  of  the  cargo  that  they 


should  hear  further  particnlais  by  the 
next  opportnnity.  The  letters  written 
by  the  master  and  H.  &  Co.  to  the 
owners  of  the  ship  were  forwarded  by 
the  owners  of  the  ship  to  the  owners 
of  the  cargo ;  but  the  owners  of  the 
cargo  did  not  receive  these  letters  till 
the  8th  of  September,  when  it  was  t-on 
late  for  them  to  communicate  with  the 
master  by  post.  On  the  13th  of  Oct4»- 
ber,  after  the  repairs  had  been  com- 
pleted, the  master  gave  bills  and  exe« 
cuted  a  bottomry  bond  on  the  ship, 
freight,  and  cargo,  according  to  the 
terms  of  the  proposal  made  by  H.  Ss 
Co.,  which  bad  long  before  been  as- 
sented to  by.  him.  The  bills  were 
made  payable  to  H.  and  Co., and  were 
drawn  on  B.  &  Co.,  their  agents  in 
London,  at  ninety  days'  sight.  H.  is 
Co.  gave  the,  master  a  memorandum, 
stating  that  the  bills  were  taken  as 
collateral  security,  and  that  the  bond 
should  be  cancelled  on  the  prompt 
pkyment  by  the  owners  of  the  vessel 
to  B.  &  Co.  of  the  amount  of  the  bills. 
On  the  15th  of  October,  the  ship  saileil 
from  the  Mauritius,  and  safely  arrived 
at  Liverpool,  her  port  of  dischargi5.  on 
the  7th  of  February,  1871.  After  the 
ship  hod  soiled,  the  owners  of  the? 
cargo  were  for  the  first  time  informeit 
by  letter  from  H.  &  Co.  that  the  bot- 
tomry bosd  had  been  given.  The 
bond  was  transferred,  and  the  bills  of 
exchange  were  endorsed  to  B.  &  Co. 
Neither  the  master  nor  the  owners  of 
the  vessel  had  any  funds  in  the  hands 
of  B.  &  Co.,  and  they  neglected  to  pro- 
vide funds  to  take  up  the  bills,  and 
informed  B.  &  Co.  that,  they  had  de- 
termined not  to  take  up  the  bond. 

In  a  suit  to  enforce  the  bond  against 
the  ship,  freight,  and  cargo : 

Held,  that  the  bond  was  invalid  as 
to  the  cargo,  on  the  ground  that  there 
was  not,  under  the  circumstances  of 
the  case,  such  a  communication  with 
the  owners  of  the  cargo  as  to  satisfy 
the  law. 

SembU,  tliat  the  bond  was  also  invalid 
as  to  the  cargo,  upon  the  ground  that 
the  prospect  of  benefit  to  the  cargo 
was  not  such  as  to  justify  the  master 
in  granting  a  bottomry  bond  upon  the 
cargo.     The  Onward,  3?i3 

In  a  cause  of  damage  instituted  by 
tlie  owners,  master,  and  crew  of  the 
Batavier  against  the  vessel  Charkieh 
and  her«f  reight,  an  appearance  uuder 
protest  was  entered  ou  behalf  of  bis 
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hi^hnefls  tlie  khedive  of  Egypt  and  liis 
minister  of  marine.  A  petition  on  pro- 
test was  filed  ou  their  belialf,  stating 
tliat  the  Gharkieh  was  the  property 
of  the  khedive  as  reigning  sovereign 
of  the  state  of  Egypt,  and  a  pabiic 
vessel  of  the  government  and  semi 
807ereign  state  of  Elgypt,  and  conclad- 
ing  with  a  prayer  to  the  court  to  de- 
clare that  the  vessel  was  not  liable  to 
arrest.  It  appeared  from  the  answer 
filed  on  behalf  of  the  plaintiffs  and 
from  evidence  which  was  adduced  at 
the  hearing  of  the  petition  on  protest, 
that  the  Gharkieh,  though  ^rryin^ 
the  flag  of  the  Ottoman  navy,  had 
come  with  cargo  to  England  and  had 
been  entered  at  the  customs  like  an 
ordinary  merchant  ship,  and  that,  at 
the  time  of  the  collision,  which  hap- 
pened in  the  Thames,  she  was  under 
charter  to  a  British  subject  and  was 
advertised  to  carry  cargo  to  Alex- 
andria : 

The  court  held  t)mt  the  khedive 
was  not  entitled  to  the  privilege  of  a 
sovereign  prince,  and  pronounced 
against  the  protest : 

10.  Semble,  that  a  suit  in  rem  to  enforce 
a  damage  lien  may  be  entertained 
without  any  violation  of  international . 
law,  though  the  owner  of  the  rea  be 
the  sovereign  of  a  foreign  state,  and 
that  such  a  suit  may  possibly  be  en- 
tertained even  against  property  con- 
nected with  the  jus  corona  : 

11.  Semble,  that  if  a  sovereign  assumes 
the  character  of  a  trader,  and  sends 
a  vessel  belonging  to  him  to  this 
country  to  trade  here,  he  must  be 
considered  to  have  waived  any  privi- 
lege which,  might  otherwise  attach  to 
the  vessel  as  the  property  of  a  sov- 
ereign.   Tlie  Char/deh.  400 


ADULTERATION  OF  FOOD. 
See  Penalty,  94. 

ADVANCES. 
See  Admibaltt,  75. 

AFTER  ACQUIRED  PROPERTY. 
See  Sbttlemknt,  826. 


AGENT. 
See  Principal  and  Aqbnt. 


AGREEMENT. 

1.  The  declaration  stated  that  the 
plaintiff  having  shipped  certain 
goods  to  a  p<aco  abroad  drew  against 
the  shipment,  and  entrusted  the  drafts 
to  the  defendant  for  presentment,  for 
reward  to  the  defendant,  on  the  terms 
that  the  defendant  should  return  the 
drafts  if  not  paid  after  acceptance  to 
the  plaintiff,  or  pay  the  plaintiff  the 
amount  of  them  ;  that  all  conditions 
were  performed,  etc.,  necessary  to  en- 
title the  plaintiff  to  a  return  of  the 
drafts  or  to  payment  of  the  amount  ot 
them,  yet  the  defendant  did  not  return 
the  drafts  nor  pay  the  amount  of  them. 
Judgment  was  signed  for  want,  of  a 
plea: 

JIeld(\)OT  Keating,  Brett,  and  Grove, 
J  J.,  Bovill.  C.  J.,  dissenting),  that  the 
damages  on  the  contract  alleged  in  the 
declaration  must  be  the  amount  of  tho 
bills. 

Per  Bovill,  C.J.:  The  contract  as 
alleged  in  the  declaration  being  a  con- 
tract in  the  alternative,  it  might  be 
performed  by  performance  of  either 
branch  of  the  alternative  at  the  elec- 
tion of  the  defendant,  and  therefore 
the  damages  might  be  the  value  of 
the  bills,  if  of  less  value  than  the 
amount  for  which  they  were  drawn. 
DeveriU  v.  Burnell.  224 

2.  The  engineer  of  a  railway  company 
prepared  a  specification  of  the  works 
on  a  proposed  railway,  and  certain 
contractors  fixed  prices  to  the  several 
items  in  the  specification,  and  offered 
to  construct  the  railway  for  the  sum 
total  of  the  prices  affixed  to  the  items. 
A  contract  under  seal  was  thereupon 
made  between  the  contractors  and  the 
company,  by  which  the  contractors 
agreed  to  construct  and  deliver  the 
railway  completed  by  a  certain  day 
at  a  sum  equal  to  the  sum  total  above 
mentioned.  If  the  contractors  failed 
to  proceed  with  the  works  the  com- 
pany might  take  possession  and  pro- 
ceed with  them ;  in  which  case  a 
valuation  should  be  made  by  the 
enfi^neer  or,  if  either  party  required 
it,  oy  arbitration.  The  contract  con- 
tained provisions  making  the  cer- 
tificate of  the  engineer  conclusive  be- 
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tween  the  parties ;  and  it  was  proTided 
that  all  aocoaDts  relatingr  to  the  con- 
tract should  be  submitted  to  and 
settled  by  the  engineer,  and-that  his 
certificate  for  the  ultimate  balance 
should  be  final  and  conclusive ;  it  was 
further  provided  that  all  questions, 
except  such  as  were  to  be  determined 
by  tlie  engineer,  were  to  be  referred 
to  arbitration. 

The  railway  was  conu>leted  and  the 
engineer  gave  his  final  certificate  as 
to  the  balance  due  to  the  contractor. 

The  contractors  had  assigned  their 
interest  in  the  contract  to  trustees  on 
trust  for  their  creditors  and  for  them- 
selves, in  certain  proportions. 

The  contractors  filed  a  bill  against 
the  company,  making  claims  on  seve- 
ral grounds,  and  praying  an  account 
and  payment : 

Held,  that  the  contractors  oould  not, 
on  mere  verbal  promises  by  the  en- 
gineer, maintain  against  the  company 
a  claim  to  be  paid  sums  beyond  the 
sums  specified  in  the  contract  under 
seal: 


8.  Held,  that,  although  the  amount  of 
the  works  to  be  executed  might  have 
been  understated  in  the  engineer's 
specification,  the  contractors  could  not 
under  the  circumstances  maintain  any 
claim  against  the  company  on  that 
ground : 


4i  Held,  that  i it  the  absence  of  fraud  on 
the  part  of  the  engineer,^  and  where 
his  certificate  has  been  made  a  condi- 
tion precedent  to  payment,  his  certifi- 
cate must  be  conclusive  between  the 
parties: 


5.  Held,  that  one  of  several  cestuU  que 
trust  could  not,  on  an  allegation  that 
the  trustees  refused  to  take  proceed- 
ings, maintain  a  suit  against  a  debtor 
to  the  trust  estate. 


6.  Where  a  contract  has  provided  that 
the  certificate  of  the  engineer  or  of  an 
arbitrator,  shall  be  a  condition  pre- 
cedent to  payment,  the  court  does  not 
obtain  jurisdiction  because  of  the 
power  to'  refer  to  arbitration. 


7.  Ptr.  Lord  RomiUy,  M.R. :  Mere  alle- 
^iioB»oX  £Eau4  without. facta. torn 


which  fraud  will  be  inferred  are 
not  sufficient  to  avoid  a  demurrer. 
Sharpe  v.  San  Paulo  BaUtoay.      516 

8.  The  defendant  sold  to  the  plaintiffs 
his  news  agency  business  for  £2500, 
payable  bv  installments.  The  first 
two  installments  of  £500  each  were 
payable  at  all  events,  but  the  payment 
of  the  other  two  of  £750  each  was 
contingent  on  the  profits  of  the  busi- 
ness, and  in  the  event  of  the  pro- 
fits  of  the  business  exceeding  a  certai  n 
amount,  the  defendant  was  to  receive 
furtlier  benefits.  The  plaintifis  at 
the  Jtaxe  time  engaged  the  defendant 
to  superintend  their  bnsiness,  includ- 
ing along  with  the  business  sold  cefr 
tain  other  branches,  for  five  years,  at 
a  salary;  he  undertaking  to  obey 
iheir  directions.  Within  the  first 
year  the  plaintifis  agreed  with  a  com- 
pany to  discontinue  the  news  agency 
business,  giving  the  company  the 
option  of  continuing  such  parts  of  it 
as  the  company  might  elect  to  con- 
tinue. The  plaintiffs  then  directed 
the  defendant  to  discontinue  the 
transmission  of  news,  and  the  defend- 
ant refusing  to  obey,  they  filed  their 
bill  for  an  injunction  to  restrain  him 
frpm  transmitting  news,  which  in- 
junction was  granted : 

Held  (reversing  the  decision  of 
JUalins,  V.  C),  that,  as  the  purchase 
money  was  to  be  ascertained  by  refer- 
ence to  the  profits,  there  was  an  im- 
plied covenant  by  the  plaintifis  that 
the  bnsiness  should  be  carried  on,  and 
that  as  the  p]ainti£&  had  broken  this 
implied  covenant,  they  were  not  en- 
titled to  restrain  the  defendant  from 
breakin^any  other  part  of  the  agree- 
ment. TeUffraph  Despatch,  etc,  v.  Mc- 
Lean. 561 

See  Damages,  490. 

Railway  CoMPANT,  1,  11  note. 
Settlehsnt,  826. 


ALIMONr. 

1.  Under  a  deed  of  separation  executed 
by  the  parties  many  years  previously, 
the  husband  had  covenanted  to  par 
an  annuity  to  his  wife  in  accordance 
with  the  amount  of  his  income  at  that 
period,  which  annuity  he  had  con- 
tinued ta  pay  up  te  the  present  time. 
He  subsequently  acf^urred  a  very  large 
iocreaae^  (ogtm>f>,  aa^fiaall/Uwti* 
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tated  a  suit  in  tliis  ooart  to  dissolve 
his  marriage  bj  Qeason  of  the  adultery 
of  Ilia  wife : 

HM^  that  the  wife  had  no  claim  to 
alimony  pending:  suit  estimated  on  the 
present  income  of  her  husband.  Pow- 
ell  V.  Powell.  847 


AN'CIENT  LIGHTS. 


See  Lights,  565. 


APPOINTMENT. 

See  Marrted  Wombit,  621. 
Power,  604,  801. 
Will,  772. 


^ARBITRATION. 

1.  Certain  matters  in  dispute  were  re- 
ferred to  three  arbitrators,  one  to  I>e 
chosen  by  each  of  the  parties,  and  one 
by  the  two  so  chosen.  On  several 
occasions  during  the  arbitration  one 
of  the  parties  provided  luncheon  at 
liis  expense,  of  which  the  arbitrator 
appointed  by  him  and  the  third  arbi- 
trator, as  well  as  his  solicitor  and  one 
or  two  Qther  persons,  partook  in  the 

'  absence  of  the  other  party  (who  would 
not  sit  at  the  same  table  with  his  ad- 
versary)  and  of  his  arbitrator : 

Held,  that,  inasmuch  as  it  was  not 
shown  that  the  parties  were  influ- 
enced bv  corrupt  motives,  or  were 
affected  by  the  luncheons,  the  award 
could  not  be  set  aside  on  tlie  ground 
of  the  luncheons. 

2.  Irregularities  in  the  mode  of  conduct- 
ing an  arbitration  may  l>e  waived  by 
coniinuing  the  arbitration  after  tliey 
liave  been  discovered. 

8.  A  reference  was  made  to  three  arbi- 
trators, one  to  be  appointed  by  each 
of  the  parties,  and  one  by  the  arbitrat- 
ors so  chosen.  The  parties  selected 
their  arbitrators,  ana  they  selected 
another  whom  they  erroneously  ap- 
pointed as  umpire,  and  the  sittings 
were  commenced  without  him : 

Held,  that  the  irregularity  was 
waived  by  commencing  the  proceed- 
ings de  novo  after  the  mistake  was 
discovered,   and    by   an   agreement 


signed  by  the  parties  by  which  they 
agreed  not  to  impugn  the  award  on 
any  ground.  MoeAey  v.  Simpeoih,  728 

4.  The  defendants  contracted  to  do  cer- 
tain work  for  the  plaintiff,  which  was 
to  be  subject  to  the  approval  of  an 
architect,  and  no  payment  was  to  be 
made  without  his  certificate.  The  de- 
fendants demanded  a  larger  sum  than 
was  certified  by  the  architect  and 
brought  an  action  for  the  amount.  The 
plaintiff  filed  his  bill  for  an  iiy  unction 
to  restrain  the  action : 

Held,  that  the  plaintiff  could  as  well 
plead  at  law  as  in  this  court  that  the 
architecVs  certificate  was  conclusive 
under  the  contract;  and  there  was 
no  equity  to  justify  the  bill. 

5.  Motion  for 'an   injunction   refused. 
Baron  De  Worme  v.  Mellier,        868 

See  Agreescent,  516. 
•    Specific  Performance. 


ARCHITECT. 

See  Agreebcent,  516. 
Arbitration. 


ASSIGNMENT. 
See  Trust  and  Trustees,  656. 

ATTORNEY. 

1.  Where  an  attorney  brings  an  action 
without  the  authority  of  the  plaintiff, 
the  plaintiff  is  entitled  to  have  the 
proceedings  stayed  withont  payment 
of  costs.    BeynMe  v.  Howell.        129 

2.  A  suit  which  had  been  instituted  to 
set  aside  certain  deeds  and  documents 
by  which  the  plaintiff  had  conveyed 
away  the  whole  of  her  property,  ano 
to  recover  back  the  property  lost  by 
means  of  them,  was  defended  on  be- 
half of  the  party  who  claimed  under 
the  deeds  by  the  solicitor  who  had 
prepared  the  documents  sought  to 
be  impeached.  The  bill  was  then 
amended  by  making  the  solicitor  a 
party  for  discovery,  and  asking  that 
he  might  be  ordered  to  pay  the  costs 
of  the  suit.    The  amended  bill  also 
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coDtained  chari^es  of  improper'  mo- 
tives against  him,  which  were  not 
Bustained : 

Hdd,  that  his  having  defended  the 
suit  on  behalf  of  tlie  principal  defend- 
ant,  and  endeavored  to  support  the 
transactions  sought  to  be  impeached, 
in  addition  to  want  of  caution  in  the 
preparation  of  the  documents  them- 
selves, were  sufficient  reasons  for 
ordering  him  to  pay  the  costs  of  the 
suit  if  the  estate  sought  to  be  made 
liable  were  insufficient  to  pay  them, 
notwithstanding  that  the  charges 
against  him  were  not  sustained. 

3.  It  was  an  additional  circumstance 
against  him  that,  when  he  acted  as 
solicitor  in  the  suit,  he  knew  that  the 
estate  sought  to  be  made  liable  would 
probably  not  be  able  to  pay  the  costs 
of  the  suit.    Baker  v.  Loader,       634 


ATTORNMENT.       . 
See  Landlord  and  Tbnant. 


A7ERA0E. 
See  Admiralty,  102. 


B. 


BAILMENT. 


See  Crikinal  Law,  332, 337, 339. 


BANKRUPTCY. 

1.  At  the  time  of  the  presentation  of  a 
petition  for  liquidation  by  arranflfe- 
ment  there  were  lying  in  the  bonded 
warehouse  of  the  debtors,  who  were 
wine  and  spirit  merchants  in  Liver- 
pool, certain  butts  of  whiskey  which 
they  had  sold  to  the  appellant.  The 
goods  were  left  there  for  the  conven- 
ience of  the  purchaser,  to  whom  a 
delivery  warrant  had  been  given  by 
the  vendors,  in  which  they  stated  that 
they  held  the  goods  to  his  order  as 
warehousemen.  The  vendors  did  not 
carry  on  business  as  general  ware- 
housemen, but  it  WBJB  proved  to  be  the 
usual  custom  of  the  wine  and  spirit 


3. 


trade,  in  Liverpool,  for  goods  sold  in 
bond  to  remain  in  the  possession  or 
under  the  control  of  the  vendors,  ia 
the  bonded  warehouse  in  which  theT 
were  at  the  time  of  sale,  until  they 
were  required  by  the  purchaser  for  use. 
Held  (reversing  the  decision  of  the 
chief  judge),  that  the  existence  of  a 
custom  of  this  nature,  shown  to  be 
well  known  among  persons  concerned 
in  the  wine  and  spirit  trade,  excluded 
the  doctrine  of  reputed  ownership,  and 
that  the  ^oods  did  not  pass  to  the 
trustee.   Ejr  parte  WatlHne,  466  - 

A  trader,  being  in  insolvent  circum- 
stances, applied  to  a  creditor,  to  whom 
he  owed  £2500  for  goods  supplied  ia 
the  way  of  his  business,  to  supply  him 
with  more  goods  on  credit.  The  cre- 
ditor refused  to  supply  any  more  goods 
unless  the  debtor  i>aid  £200  on  account 
of  the  goods  previously  supplied.  The 
debtor  sidd  he  could  not  pay  the 
money,  and  on  being  pressed  by  the 
creditor,  he  offered  to  return  goods  to 
the  amount  of  the  £200,  which  he  did 
not  want.  This  the  creditor  agreed 
to,  and  the  goods  were  accordingly  re- 
turned to  him.  On  the  same  day  iiih 
debtor  filed  a  petition  for  liquidation : 
Held  (reversing  the  decision  of 
Bacon,  C.J.),  that  the  delivery  of  the 
goods  to  the  creditors  was  not  a  fraud- 
ulent preference. 


Z.  Held,  also,  that  the  trustee  in  the 
liquidation  was  not  entitled  to  have 
the  goods  given  up  by  the  creditor  on 
the  ground  that  the  delivery  to  him 
was  on  condition  of  his  supplying  fres  h 
goods,  which  he  had  never  done. 

4.  Two  of  the  principal  creditors  of  a 
debtor  had  a  meeting  with  him,  at 
which  he  admitted  that  unless  he 
could  get  assistance  from  his  friends 
he  must  become  bankrupt : 

Held,  that  one  of  the  creditors  migh  t, 
notwithstanding  the  meeting,  obtain 
payment  from  the  debtor  of  a  debt 
previously  due.      Matter  of  Topham. 

530 

5.  P  recovered  judgment  for  a  sum  ex- 
ceeding £50  from  a  trader,  and  on  the 
8th  of  August  lodged  an  execution  in 
the  hands  of  the  sheriff,  who  seized 
six  of  his  horses. 

On  the  11th  of  August,  before  any 
sale  had  been  made  by  the  sheriff,  the 
debtor  agreed  with  P  to  sell  him  the 
six   horses    which   the   sheriff  had 


INDEX. 


879 


seized  for  the  amonnt  of  the  debt  and 
the  sheriff's  charges ;  and  P  aocord- 
inglj  withdrew  the  execation,  but  he 
left  the  horses  in  the  debtor's  stables, 
and  signed  an  agreement  to  let  the 
debtor  nave  the  use  of  them  for  a  cer- 
tain payment  per  day. 

On  the  15th  of  August,  V  removed 
the  horses,  and  soon  afterwards  sold 
them  for  about  the  same  price  as  he 
gave  for  them.  The  debtor  was  at 
the  time  of  the  sale  insolvent,  and  on 
the  15th  of  August  he  filed  a  petition 
tor  liquidation,  and  trustees  were  ap- 
pointed, who  claimed  the  price  of  the 
horses  from  P. 

Held  (affirming  the  decision  of  the 
chief  judge),  that  the  sale  of  the  horses 
to  the  execution  creditor,  having  been 
made  for  the  purpose  of  avoiding  a 
sale  by  the  sheriff,  ^as  a  fraudulent 
transfer  under  the  2d  sub-section  of 
the  6th  section  of  the  Bankruptcy  Act, 
1809,  and  was  void  against  the  credit-' 
ors. 

6.  But,  semble,  it  would  not  have  been 
fraudulent  if  the  debtor  had  been  sol- 
vent. 

7.  Held,  also,  by  James,  L.  J.  {disserhHents 
Mellish,  L.  J.),  that  the  seizure  by  the 
slieriff,  followed  by  the  sale  by  the 
debtor  to  the  creditor,  constituted  a 
seizure  and  sale  within  the  5th  sub- 
section of  the  Gth  section,  and  an  act 
of  bankruptcy. 

8.  Held,  also,  by  James,  L.J.  {dubitante 
Mellish,  L.J.),  that  the  sale  was  a 
fraudulent  preference  of  the  creditor. 
Matter  of  Pearson.  ,      569 

Ses  Damages,  490. 
Injunction,  484. 
JuBiSDiCTioN,  286, 248  note. 
Partijbrbhif,  406. 
Principal  and  Surety,  643. 


BASTARDY. 
JSee  Statutes,  86. 


BONA  FIDE. 
Bee  Bond,  108, 119  note. 


BOND. 

1.  In  May,  1869,  the  defendants,  a 
limited  company  registered  under  the 
act  of  1862,  sold  to  M  a  document 
under  the  seal  of  the  company  and 
signed  by  two  directors  and  the  secre- 
tary. It  was  numbered  and  headed 
with  the  name  of  the  company,  and 
called  *•  Debenture,"  and  proceeded, 
"  The  company  hereby  proniise,  sub- 
ject to  the  conditions  endorsed  on  this 
debenture,  to  pay  to  the  bearer  100/. 
on  the  1st  of  May,  1872,  or  upon  any 
earlier  day  upon  which  this  bond 
shall  be  entitled  to  be  paid  off  accord- 
ing to  the  conditions,  and  Interest  at 
8  per  cent  on  the  Ist  of  November  and 
the  1st  of  May  in  each  year ;  and  also 
a  further  sum  of  IW.  by  way  of  in- 
terest or  hontie  at  the  same  time  as 
the  principal  sum  is  paid  off.  In 
w^itness  whereof  the  common  seal  of 
the  company  has  been  affixed  this  9th 
of  May,  1869."  By  the  conditions  en- 
dorsed a  certain  number  of  the  bonds 
were  to  be  drawn  for  twenty-one  days 
before  the  days  for  thfe  payment  of 
the  half  yearly  interest,  and  any  bond 
drawn  was  to  be  advertised  and  paid 
off  with  the  interest  and  bonus  due, 
the  bond  being  given  up  and  no  fur- 
ther interest  being  payable. 

In  July,  1869,  the  bond  was  stolen 
from  M.  In  October,  1871,  the 
number  of  the  bond  was  drawn.  At 
the  end  of  1871  the  plaintiff  purchased 
the  debenture  from  S,  who  had  since 
absconded.  The  defendants,  having 
notice  of  the  robbery,  refused  to  pay 
the  debenture  to  the  plaintiff,  and  he 
brought  an  action  in  his  own  name, 
alleging  that  he  was  lawful  bearer  of 
the  del^nture. 

At  the  trial  it  was  admitted  that 
similar  documents  had  been  treated  as 
negotiable  \  it  was  also,  admitted  that 
'  the  plaintiff  derived  title  from  the 
thief;  but  the  jury  found  that  the 
plaintiff  had  given  value  for  th3  de- 
benture without  notice : 

Held,  first,  that  the  contract  con- 
tained in  the  conditions  prevented  the 
debenture  from  being  a  promissory 
note,  even  If  it  had  been  under  hand 
only ;  secondly,  that  it  was  not  com- 
petent to  the  defendants  to  attach  the 
incident  of  negotiability  to  such  in- 
struments, contrary  to  the  general 
law;  and  that  the  custom  to  treat 
them  as  negotiable,  being  of  recent 
origin  and  not  the  law  merchant,  made 
no  difference,as  such  a  cimtom,  though 
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general,  could  not  attach  an  incident 
to  a  contract  contrary  to  the  general 
law.  And  the  plaintiff,  therefore, 
could  not  recover. 

2.  QaoBve,  whether  an  instrument  under 
the  B€»il  of  a  corporation  can  be  a 

Promissory  note.     Orouch  v.  OredU 
'ancier,  lOS,  119,  note. 


BOTTOMRY. 
See  Aduiralty,  882. 

BROKER. 

Rights  and  liabilities  of.  £09  note. 

See  PRiNCiPAii  AND  Agent,  803. 

.  BY-LAWS. 
See  CRnriKAL  Law,  186. 


C.  • 


CARRIER. 
See  Negliqence,  178. 


CASES   OVERRtJLED.    REVERSED 
AND  CONSIDERED. 

Achroyd  v.  Smith,  10  C.  B.,  164,  ex- 
plained. 554 

Adams  V.  Adams,  8  Eng.  R.,  720,  dis- 
tinguished. 592 

Alabaster's  Case,  L.  R.,  7  Eq.,  278,  ap- 
proved. 478 

AUhusm  V.  WhitteU,  L.  R.,  4  Eq.,  295, 
followed.        •  778 

Beduchamp  v.  Winn,  L.  R.,  4  Chy.,562, 
affirmed.  87 

Blacldmm,  Matter  of,  L.  R.,  12  Eq. ,  858, 
approved.  530 

Campbell  v.  IngUby,  21  Beav.,  667, 1  De 
Q.  &  J.,  898,  considered.  503 

Cary  v.  HiUs,  5  Eng.  R.,  727,  <Ueap. 
proved.  854 

Chgstone  t.  Wakott,  18  Sim.,  628,  dis- 
approved. 801 


Duncan  v.  ElU,  L.  R.,  6  Excheq.,  255 
reversed.  803 

Earl  Beauchampv,  Winn,  L.R.,4Chy., 
562,  affirmed.  37 

Meringham  v.  Ivatt,  L.  R.,  7  Q.  B.,  6aS. 
affirmed.  121 

Hamilton  v.  B^,  10  Exch.,  545,  ap- 
proved. 466 

Hanson  t.  Grahan^,  6  Vea.,  289,  dis- 
tinguished. 830 

Harvey  v.  Mount,  8  Beav.,  439,  consi- 
dered. 034 

Hotham's  Trust,  L.  B.,  12  Eq.,  76,  dia- 
approved.  824 

Imperial  Mercantile,  etc,  v.  Coleman,  Ij. 
R.,  6  Chy.,  558,  reversed.  18 

Knowles  v.  HorsefaU,  5  Bam.  &  Aid., 
135,  considered.  •  466 

Leigh  v.  Leigh,  17  Beav.,  605,  disap- 
proved. 830 

Lumley  v.  Wagner,  1  D.  M.  &  O.,  604, 
considered.  704, 793 

Marshall  v.  Sladden,  7  Hare,  428,  consi- 
dered. 634 

Morgan  t.  MaUeson,  L.  R.,  10  Eq.,  475, 
considered.  783 

Ogle  V.  Vane,lj.  R.,  2  Q.  B.,  275, 3  Id., 
272,  distinguished.  690 

Pearson  v.  Commercial,  etc.,  15  C.  B. 
N.S.,  804,  affirmed.  248 

Potter's  Trust,  Matter  of,  L.  R.,  8  Eq.. 
52,  distinguished.  592 

Priestly  v.  Pratt,  L.  R.,  2  Excheq.,  101, 
approved.  466 

PrismaU  v.  Lotegrove,  6  L.  T.  N.S.,  829, 
approved.  466 

Rayner  v.  KoeMer,  8  Eng.  R.,  733,  fol- 
lowed. 854 

Biicha/rdson  t.  Richardson,  L.  R.,  3  Eq  . 
686,  considered.  7t& 

Sturge  v.  Dimsdale,  6  Beav.,  462,  consi- 

der%d.  821 

WM,  Matter  of,  2,  Phillips,  532,  distin. 

guished.  586 

Young  v.  Austin,  L.  R.,  4  C.  P.,  653, 
approved.  176 


CHARGE. 
See  Well,  772, 821, 852. 

CHARITIES. 

1.  Certain  charitable  trusts  declared  a 
century  or  two  ago  in  favor  of  poor 
prisoners  in  the  city  of  London  having 
lapsed  by  reason  of  the  abolition  of 
the  law  of  imprisonment  for  debt  and 
the  closing  of  debtor's  ptiaons,  ilw 
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Attorney  general  by  a  scheme  pro- 
posed that  all  the  funds  should  be 
treated  as  one  charity,  and  applied 
to  the  building,  establishment,  and 
maintenance  of  a  school  for  children 
of  persons  convicted  of  crime,  and 
undergoing  sentence : 

Held,  upon  the  construction  of  the 
bequests,  that  by  "poor  prisoners'* 
were  meant  prisoners  for  debt,  espe- 
cially the  poorest  and  most  sickly  of 
such  prisoners,  and  in  all  cases  adults ; 
and  that  there  was  no  intention  to  re- 
lieve children,  or  to  assist  education : 

2.  Held,  consequently,  that  the  proposal 
did  not  approach  sufficiently  near  to 
the  charitable  intentions  of  the  donors 
to  adnfit  of  the  funds  being  applied 
ey-prh  in  the  manner  proposed  : 

3.  HMt  further,  that  the  proposed 
scheme  would  be  unnecessary,  as  con- 
templating an  object  already  partially 
or  wholly,  and  better,  provided  for  by 
the  Industrial  Schools  Act;  incon- 
sistent with  charitable  int4^ntion,  as 
tending  to  the  relief  of  the  pu.ilic  rates 
and  taxes;  and  inexpedient,  as  result- 
ing in  the  assemblage  together  in  one 
establishment  of  children  suffering 
under  a  common  misfortune,  and  thus 
perpetuating  the  memory  of  tliat  mis- 
.ortune.    Matter  of  Prison  (Jharitiei, 
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CHABTEB  PABTY. 

See  Adioraltt,  176, 220. 
IksuhakcEi  Mabins,  268. 


CHEATS. 
See  Pekaitt,  04, 100. 


CHILD. 
See  Will,  691^ 


CHILDREN. 

See  Parent  and  CHn.D,  586. 5«^3  note 
6  Eng.  Rkp.1 


CODICIL. 
See  Will,  615. 


COMITY. 
See  Admibaltt,  iOO. 


COMMISSION. 

1.  Where  interrogatories  are  adminis- 
tered on  a  commission  to  be  executed 
in  a  country  out  of  the  jurisdiction  of 
an  English  court,  the  court,  in  its  dis- 
cretion, will  disallow  such  interroga- 
tories as  may  deter  a  witness  from 
giving  evidence  before  the  oonmiission. 

2.  After  a  commission  has  been  granted 
under  1  Wm.  4,  c  22,  s.  4,  the  court 
will,  before  its  execution,  disallow  any 
cross  interrogatories  which  in  their 
discretion  they  may  think  improper. 
Stocks  V.  EUU.  169 


COMPENSATION; 
See  Landlord  and  Tenant,  846. 


CONFIRMATION. 
See  Power,  601 

CONSOLIDATION. 
See  Corporation,  805. 

CONSTRUCTION. 

See  AOREBMBNT. 

Will. 


CONTINGENT  DAMAGES, 
See  Former  Suit,  211. 
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CX)NTRACT. 
See  Agbeembnt. 

CONTRIBUTION, 
See  Admira^.ty,  102. 


CONVERSION. 
See  Personalty. 


CORPORATION 

I.  The  deed  of  settlement  of  a  company 
provided  that  when  a  shareholder 
wished  to  transfer  his  shares  he  should 
leave  a  notice  at  the  office  of  tlie  com- 
pany, and  that  the  directors  should 
consider  the  proposal  and  signify  their 
acceptance  or  rejection  of  the  proposed 
transferee ;  and  that,  if  they  should 
reject  the  proposed  transferee,   and 

.  should  not  within  fourteen  days  pro- 
cure some  other  person  to  take  the 
shares  at  the  market  price,  the  pro- 
posed transferee  should  be  considered 
as  approved  by  the  directors,  and 
should  be  entitled  to  take  the  transfer 
accordingly. 

The  company  agreed  with  the  M 
corporation  for  a  transfer  to  it  of  the 
company's  business,  and  that  the 
shareholders  should  be  entitled  to  ex- 
change their  shares  for  shares  in 
the  corporation,  but  there  was  no 
formal  winding  up  of  the  company. 
This  agreement  was  acquiesced  in  by 
all  the  shareholders.  About  a  year 
afterwards  the  former  directors,  in  the 
name  of  the  company  entered  ipto  an 
agreement  with  the  corporation  that 
the  former  agreement  should  cease, 
and  that  tlie  company  should  resume 
the  principal  part  of  its  business. 
Notice  of  this  resumption  of  busi- 
ness was  given'  to  the  shareholders. 
Shortly  afterwards  the  corporation 
was  wound  up.  Subsequently,  pend- 
ing an  arrangement  purporting  to  re- 
lieve from  liability  certain  dissatisfied 
shareholders.  A,  the  registered  holder 
of  200  shares  in  the  company,  trans- 
ferred them  to  P  for  a  nominal  con- 
sideration after  giving  notice  to  the 
directors,  and  at  a  meeting  of  the 
directors  at  wliich  A  (who  whs  nllegnd 


to  have  been  elected  a  director  though 
not  as  the  deed  required)  was  present, 
the  said  transfer  was  sanctioned.  Tlie 
company  was  afterwards  wound  up  : 
J3kld,  that,  under  the  circumstances, 
the  transfer  was  invalid,  and  that  A 
must  be  made  a  contributory.  AUin's 
Case.  «0.-> 

See  DmscTOBS,  18. 

Receiyeb,  764. 

Stockholdebs,  147, 456. 

Ultra  Vires,  478. 


COSTS. 

See  Attorney,  634.   • 
Railway  CoMPAHY,  1 


COUNSEL. 
See  Attobstey  634. 

COUPONS. 
See  Bgkd,  108, 119  naU. 

COVENANT. 

See  Railway  Company,  1, 17  ncte. 
Settlemekt,  826. 

CREDITORS  SUIT. 
See  Lis  Pendens,  588. 

CRIMINAL  LAW. 

1.  Abortion.  A  man  and  woman  were 
jointly  Indicted  for  feloniously  ad- 
ministering to  C  a  noxious  thing  to 

■  the  jurors  unknown  with  intent  to 
procure  miscarriage. 

C  being  in  the  family  way  went  to 
the  male  prisoner,  who  sa'd  he  would 
give  her  some  stuff  to  put  her  right, 
and  gave  her  a  light  colored  medicine, 
and  told  her  to  take  two  spoonfuls  till 
she  became  in  pain.  She  did  so,  an«l 
it  made  her  ill.  She  then  went  to 
him  again,  and  he  said  the  safwt 
course  would  be  l3  get  her  a  place  t«i 
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go  to.  He  told  her  that  he  had  fonnd 
a  place  for  her  at  L,  and  gave  her 
some  more  of 'the  staff,  which  he  said 
he  wanted  to  take  effect  when  she  got 
there.  They  went  together  to  L  and 
met  the  female  prisoner,  who  said  she 
liad  been  down  to  the  station  several 
times  the  day  before  to  meet  them. 
C  then  began  to  feel  pain,  and  told 
the  female  prisoner.  1'hen  the  male 
prisoner  told  her  what  he  had  given 
C.  They  all  went  home  to  t  :e  female 
prisoner's,  and  the  male  pri  oner  then 
gave  C  another  bottle  of  sii.ular  stuff 
in  the  female  prisoner's  prcFonce,  and 
told  her  to  take  it  like  the  c%\\gt.  She 
did  so,  and  became  very  ill,  nd  next 
day  had  a  miscarriage,  tLa  fen^ale 
prisoner  attending  her  and  )roviding 
all  things.        - 

Held^  that  there  was  evido.  ce  that 
the  stuff  administered  was  r.  noxioiur 
thing  within  the  said  act. 

2.  Held,  also,  that  f here  was  evidence 
of  the  female  prisoner  being  an  ac- 
cessory before  the  fact,  and  a  imrty, 
therefore,  to  the  administration  of  tVie 
noxious  thing.    Begina  v.  HoUU.  81i) 

8.  Continuing  offenBe.  By-laws  were 
made  by  the  Local  Board  of  Bunder- 
land,  under  the  Public  Health  Act, 
1848, 8. 115,  and  the  Local  Qovernment 
Act,  1858,  s.  34,  by  one  of  which  (No. 
12)  all  party-walls,  except  in  houses 
of  one  story,  were  required,  under  a 
penalty  of  40«.,  to  be  9  inches  at  least 
in  thickness,  and  by  another  of  which 
{No.  42)  it  was  provided  that,  "in 
case  any  offense  under  any  of  the 
foregoing  by-laws  shall  continue,  the 
person  ofiending  shall  be  liable  to  a 
further  penalty  of  not  exceeding  40«. 
for  each  day  during  whioh  such  offense 
shall  continue  after  written  notice  of 
the  offense  has  been^  given  by  the 
local  b6ard  to  the  offender." 

The  appellant  having  been  con- 
victed and  fined  for  an  offense  against 
by-law  No.  12,  in  building  a  party 
wall  of  4^'inches  iii  thickness  instead 
of  9,  was  afterwards  convicted  upon 
an  information  charging  him  under 
by-law  42  with  continuing  the  offense, 
and  again  fined : 

Hdd,  that  suffering  tire  party  wall 
to  remain  unaltered  was  not  a  continu- 
ing offense  within  by-law  42,  or,  if 
it  was,  that  the  by-law  was  unreason- 
able, the  appropriate  remedy  being 
the  removal  of  the  structure  by  the 
board,  as  authorized  by  s.  84  of  the 
Local  Qovernment  Act,  1858. 


4.  QuaT&  whether  the  party,  if  liable  as 
a  "continuing  offender,"  would  re- 
main so  liable  after  he  had  transferred 
the  premises  to  a  purchaser. 

5.  Upon  the  argument  of  an  appeal 
from  justices,  no  point  can  be  urged 
which  was  not  taken  before  them. 
Marshall  v.  Smith.  186 

6.  False  pretenses.  The  prisoner  was 
convicted  on  an  indictment  charging 
that  he  did  falsely  pretend  that  he 
then  lived  a^,  and  was  the  landlord 
of,  a  beerhouse,  and  thereby  obtained 
goods. 

The  evidence  was,  that  prisoner 
said  he  was  the  nephew  of  a  man  in 
prosecutor's  employ,  which  was  true ; 
and  that  he  lived  at  the  beerhouse ; 
but  he  did  not  say  he  was  the  landlord 
of  that  house.  Prosecutor,  in  parting 
with  liis  goods,  was  influence  both 
by  the  fact  of  his  being  the  nephew 
of  the  servant,  and  the  statement  that 
he  lived  at  the  beerhouse;  he  be- 
lieved him  to  be  the  landlord  of  thr. 
beerhouse : 

Held,  that  it  was  immaterial  that 
the  prosecutor  was  partly  influenced 
by  the  fact  that  the  prisoner  was  thf 
nophew  of  his  servant :  ' 

7.  Held,  also,  that  the  allegation  that 
the  prisoner  lived  at  and  was  the 
landlord  of  the  beerhouse  was  divisi- 
ble, and  that  the  part, '  that  he  lived 
at  the  beerhouse,"  being  false,  he  was 
rightly  convicted.    Regina  v.  Linee. 

814 

8.  Larceny.  The  prisoner  was  indicted 
for  feloniously  stealing  a  dress,  a 
shawl,  and  other  articles  of  wearing 
apparel. 

The  evidence  was  that  the  prisoner, 
who  had  a  wife  living,  but  who  re- 
presented himself  as  a  widower,  was 
paying  his  addresses  to -the  prosecu- 
trix, who  was  a  widow  ;  that  in  the 
course  of  conversation  he  told  her 
that  his  late  wife's  ftther  had  just 
died  (which  was  true),  that  his  sister- 
in-law  was  unable  to  go  to  the  funeral , 
being  too  poor  to  purchase  monminff  ; 
that  thereupon  the  prosecutrix,  with- 
out request  or  suggestion  from  him, 
offered  to  lend  her  clothes  for  the 
purpose,  and  placing  the  articles  in 
question  in  a  bag  gave  them  to  the 
prisoner  to  take  to  his  sister-in-law. 
Some  of  these  articles  of  dress  were 
worn  by  the  prisoner's  wife  at  thif 
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funeral,  others  were  found  to  liav* 
been  pawned  by  a  woman  not  identi- 
fied, who  gfive  her  name  as  that  of 
the  prisoner's  wife.  The  prosecutrix 
afterwards  made  repeated  requests  to 
the  prisoner  to  return  the  clothing 
she  hat]  lent  to  his  sister-in-law,  but 
could  not  obtain  tliem.  It  appeared 
that  the  prisoner  s  wife  had  two 
sisters.  One  of  them  only  was  called 
for  the  prosecution  to  prove  that  the 
clothing  had  not  been  given  to  her 
by  the  prisoner. 

It  was  contended  for  the  prosecu- 
tion that  this  was  larceny  by  a  bailee. 
The  prosecutrix  had  friven  the  clothes 
to  the  prisoner  to  deliver  them  to  his 
sister-in-law,  but  instead  of  doing  so 
he  had  converted  them  to  his  own  use. 

Held,  that  there  was  no  case  for  the 
jury,  inasmuch  as,  there  being  two 
sisters-in-law,  there  was  no  evidence 
that  the  prisoner  hwi  not  delivered 
the  clothes  to  a  sister-in-law,  in  pursu- 
ance of  the  terms  of  the  bailment,  and 
also  that  there  was  no  evidence  of 
conversion  to  his  own  use,  it  not  be- 
ing proved  that  the  clothes  were 
])awned  by  the  prisoner,  but  by  a  wo- 
man who  might  have  been  his  sister- 
in-law  who  was  not  called  to  prove 
the  non  receipt  of  the  oloth^^s  by  her. 


9.  The  prisoner  was  then  indicted  for 
tlie  misdemeanor  of  obtaining  the 
same  articles  of  clothing  by  falsely 
})retending,  inter  alia  that  his  sister- 
in-law  was  poor  and  unable  to  buy 
mourning  wherewith  to  attend  the 
funeral  of  her  father. 

An  objection  was  taken  on  behalf 
of  the  prisoner  that  inasmuch  as  the 
possession  only  and  not  the  property 
liad  been  passed  or  intended  to  be 
passed  by  the  prosecutrix,  the  offense, 
if  any,  was  larceny  and  not  false  pre- 
tenses. 

So  held. 


10.  It  was  then  contended  for  the  prose- 
cution that  by  sect.  88  of  24  &  25  Vict, 
c.  96,  it  had  been  expressly  enacted 
that  the  defendant  may  be  convicted, 
although  it  appear  at  the  trial  that 
the  offense  amounts  to  larceny  and  not 
merely  to  obtaining  money,  &c.,  by 
false  pretenses,  and  therefore  that  if 
the  jury  should  be  of  opinion  that 
the  property  was  obtained  by  a 
trick  with  intent  to  nteal,  it  would 
amount  to  a  larronv   in  law.  and  the 


prisoner  miglit  be  convicted  under 
this  indictment  by  virtue  of  this  pro- 
vision of  the  statute. 

For  the  prisoner  ft  was  oontende^l, 
that  having  been  acquitted  upon  the 
same  evidence  on  a  charge  of  larceny 
for  stealing  these  very  articles,  it 
would  be  contrary  to  the  spirit  of  the 
law  if  he  could  be  convicted  of  the 
same  larceny  nnder  the  form  of  an  in- 
dictment for  false  pretenses. 

The  whole  case  was  lefl  to  the  jury, 
the  judge  intimating  his  concurrence 
with  the  views  advanced  on  behalf  of 
the  prisoner,  and  stating  that,  if  ne- 
cessary, he  should  reserve  the  qnes- 
tion  for  the  Court  of  Criminal 
Appeal. 

11.  The  distinction  between  a  false  pre- 
tense and  larceny  by  a  trick.  Hegina 
V.  Badcliffe.  a24. 

12.  Larceny.  The  prisoner  foand  two 
heifers  which  had  strayed,  and  put 
them  on  his  own  marshes  to  graze. 
Soon  afterwards  he  was  informed  by 
S  that  they  had  been  put  on  his,  S's, 
marshes  and  had  strayed,  and  a  few 
days  after  that  that  they  belonged  to  H. 
Prisoner  left  them  on  his  marshes  for 
a  day  or  two,  and  then  sent  them  a 
longdistance  away  as  his  own  property 
to  he  kept  for  him.  He  then  told  S 
tliat  he  had  lost  them,  and  denied  all 
knowledge  of  them. 

The  jury  found  (1^  that  at  the  time 
the  prisoner  found  the  heifers  he  had 
reasonable  expectation  that  the  owner 
could  be  found,  and  that  he  did  not 
believe  that  they  had  been  abandoned 
by  the  owner.  (2)  That  at  the  time 
of  finding  them  he  did  not  intend  to 
steal  them,  but  that  the  intention  to 
steal  came  on  him  subsequently.  (3) 
That  the  prisoner,  when  he  sent  them 
away,  did  so'for  the  purpose  and  with 
the  intention  of  depriving  the  owner 
of  them  and  appropriating  them  to 
his  own  use. 

Held,  that  a  conviction  of  larceny, 
or  of  larceny  as  bailee,  conid  not  be 
sustained  under  the  above  circnmstan- 
ces  Reginay,  MatthewB.  329,332i»Wr 

13.  Larceny.  A  traveler  was  entrusted 
with  pieces  of  silk  (about  95  yds.  each) 
to  carry  about  with  him  for  wle  to 
such  customers  as  he  might  procurv. 
It  was  his  duty  to  send  by  the  next 
ix)st  after  sale  the  names  and  addrepse* 
of  the  customers  to  whom  any  might 
have   b*»t»n    sold,  and    the   niunUTS 
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qaantities,  and  prices  of  tlie  silk  sold. 
A&  goods  not  BO  accounted  for  re- 
mained in  his  hands,  and  ^ere  counted 
hy  his  employers  as  stock.  At  the 
end  of  each  half  year  it  was  his  duty 
to  send  in  an  account  for  the  entire 
six  months,  and  to  return  the  unsold 
siik.    He  was  paid  by  a  commission. 

Witliin  six  months  after  four  pieces 
of  silk  had  been  delivered  to  him,  the 
prisoner  rendered  an  account  of  the 
same,  and  entered  them  as  sold  to 
two  persons,  with  instructions  to  his 
employers  to  send  invoices  to  the  al- 
leged customers  It  turned  out  that 
this  was  false,  and  that  he  had  ap- 
propriated the  silk  to  his  own  use.  . 

Held,  that  he  could  be  properly  con- 
victed of  larceny  as  a  bailee,  liegina 
V.  Ilichmond,  832 

14.  Larceny  Prosecutor  lx)Uj^ht  a  horse 
and  was  entitled  to  the  return  of  10«. 
chap  money  out  of  the  purchase 
money.  Prosecutor  afterwards,  on 
the  same  day,  met  the  seller,  the 
prisoner,  and  others  tojrether  in  com- 
pany and  asked  the  seller  for  the  10«., 
but  he  said  he  had  no  chanj^e,  and 
offered  a  sovereif^n  to  the  prosecutor, 
wbo  could  not  change  it.  The  prose- 
cutor asked  whether  any  one  present 
could  give  change.  The  prisoner  said 
he  could,  but  would  not  give  it  to  the 
seller  of  the  horse,  but  would  give  it 
to  the  prosecutor,  and  product?d  two 
hal  f-so vereigns.  The  prosecutor  then 
offered  a  sovereign  of  his  own,  with 
one  hand  to  the  prisoner,  and  held  out 
the  other  hand  for  the  change.  The 
prisoner  took  the  sovereign  and  put 
one  half  sovereign  only  into  the  pro- 
secutor's hand,  and  slipped  the  other 
into  the  hand  of  the  seller,  who  re- 
fused to  give  it  to  the  prosecutor  and 
ran  off  with  it. 

Held,  that  the  indictment  rightly 
charged  the  prisoner  vnth  stealing  a 
sovereign.    Megina  v.  Tudst,         335 

15.  Larceny.  The  prisoner  was  fre- 
quently employed  by  the  prosecutor 
to  fetch  coals  from  C.  Before  each 
journey  the  prosecutor  made  up  to  the 
prisoner  24^.,  out  of  which  he  was  to 
pay  for  the  coals,  keep  2d«.  for  him- 
self, and  if  the  price  of  the  coal,  with 
the  23«.,  did  not  amount  to  24Z.,  to 
keep  the  balance  in  hand  to  the  credit 
of  the  next  journey.  It  was  the 
prisoner's  duty  to  pay  for  the  coal,  as 
lie  obtained  it,  with  the  money  re- 
ceived from  the  prosecutor ;  and  the 


prosecutor  did  not  know  but  that  he 
did  so :  but  provided  he  was  supplied 
•  with  the  coal,  and  not  required  to  pay 
more  than  the  proper  price  for  it.  it 
was  immaterial  to  the  prosecutor  in 
what  manner  the  prisoner  paid  for  it. 
On  the  20th  March,  the  prisoner  had 
a  balance  of  3^.  in  hand  and  the  pro- 
secutor gave  him  21/.  to  make  up  the 
.24/.  for  the  next  journey.  The  pri- 
soner did  not  then  buy  any  coal,  but 
•  'fraudulently  appropriated  the  money : 
Held,  that  a  conviction  of  the  pri- 
soner for  larceny  of  the  21/.  as  a  bailee 
was  right.    Eegina  v.  Aden.         337 

16.  Larceny.  The  prosecutors  (boot  and 
shoe  manufacturers)  gave  out  to  their 
workmen  leather  and  materials  to  be 
worked  up,  which  were  entered  in 
the  men's  books  and  charged  to  their 
debit.  The  men  might  either  take 
them  to  their  own  homes  to  work  up, 
or  work  them  up  upon  the  prosecu- 
tor's premises  ;  but  in  the  latter  case 
they  paid  for  the  seats  provided  for 
them.  When  the  work  was  done, 
they  received  a  receipt  for  the  deli- 
very of  the  leather  and  materials,  and 
payment  for  the  work.  If  the  leather 
and  materials  were  not  redelivered, 
they  were  required  to  be  paid  for. 
The  prisoner  Daynes  was  in  the  pro- 
secutor's employ,  and  received  mate- 
rials fop  twelve  pairs  of  boots ;  he  did 
some  work  upon  them,  but  instead  of 
returning  them,  sold  them  to  the  pri- 
soner Wanier.  These  materials  were 
entered  in  the  prosecutor's  books  to 
Daynes'  debit,  but.omitted  by  mistake 
to  be  entered  in  I>aynes'  book. 

IleHdf  that  Daynes  could  not  be  con- 
victed of  larceny  as  a  bailee,  under 
24  &  25  Vict.  c.  96.  s.  8,  as  the  offenSe 
of  which  he  had  been  guilty  vras 
punishable  summarily  under  13  Geo. 
2,  c.  8. 

17.  Quare,  whether  the  transaction,  as 
between  the  prosecutor  and  his  men, 
did  not  amount  to  a  sale  of  the  leather 
and  materials?     Regina  ▼.  Day  nee. 

339 

18.  Larceny.  An  indictment  charged  S 
with  stealing  18«.  6d.,  and  C  with  re- 
ceiving the  same.  The  facts  were: 
S  was  a  barman  at  a  refreshment  bar, 
and  C  wejit  up  to  the  bar,  called  for 
refreshments  and  put  down  a  florin. 
S  served  C,  took  up  the  florin,  and 
took  from  his  employer's  till  some 
money,  and  gave  G  as  his  change  18ir. 
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6d. ,  which  C  put  in  his  pocket  and 
went  away  with  it.  On  leaving  tlie 
place  he  took  some  silver  from  his 
pocket  and  was  counting  it  when  he 
was  arrested.  On  enterinpr  the  bar 
signs  of  recognition  took  place  be- 
tween S  and  C,  and  C  was  present 
when  S  took  the  money  from  the  till. 
The  jury  convicted  S  of  stealing  and 
C  of  receiving. 

Held,  that  this  was  evidence  which 
the  judge  ought  to  have  left  to  the 
jury  as  reasonable  evidence  upon 
which  G  might  have  been  convicted 
as  a  principal  in  the  second  degree ; 
and  that  therefore  the  conviction  of 
C  for  receiving  could  not  be  sustained. 
Regina  vs.  Coggins,  342 

19.  Legacy  to  felon.  A  ])erson  entitled 
to  A  legacy  to  be  paid  to  him  at  twenty- 
one  was,  while  under  that  age,  con- 
victed of  felony  in  tliis  country,  and 
after  attaining  that  age.  was  again 
convicted,  of  felony  in  New  South 
Wales. 

iZ<^,  that  the  legacy  would  have 
been  forfeited  by  the  colonial  convic- 
tions, had  it  not  been  already  forfeited 
by  the  conviction  in  England.  Matter 
cfBateman*9  Trust.  312 

20.  Limitations,  By  s.  75  of  the  Me- 
tropolis Local  Management  Amend- 
ment Act,  1862,  the  erectioA,  without 
the  consent  of  the  Metropolitan  Board 
of  Works,  of  any  building,  etc..  in  any 
street,  etc.,  beyond  the  general  line  of 
buildings  is  prohibited,  and  it  is 
enacted  that  for  any  infringement  of 
that  provision  the  vestry  or  board 
may  summon  the  offender  before  a 
justice,  who  may  order  the  demolition 
of  the  building  and  make  an  order  for 
costs;  and  that,  on  default  by  the 
owner,  the  vestry  or  board  may  enter 
and  demolish  it.  And  s.  107  enacts 
tliat  *'no  person  shall  be  liable  for 
the  payment  of  any  penalty  or  for- 
feiture under  the  recited  acts  or  that 
act,  for  any  offense  made  cognizable 
before  a  Justice,  unless  the  complaint 
respecting  such  offense  have  been 
made  before  such  Justice  within  six 
months  ne^t  after  the  commission  or 
discovery  of  such  offense :" 

Held,  that  this  limitation  clause  ap- 
plies only  to  the  case  of  pecuniary 
penalties  or  forfeitures,  <«nd  not  to 
offenses  under  s.  75.  Vestry  of  Ber- 
mondsey  v.  Johnson.  205 

21  Bemowd  hy  Cettiorari,  '  An  indict- 


ment, containing  two  oount8.onealleg- 
ing  perjury  conmiitted  in  Middlesex, 
the  other  alleging  perjury  committed 
in  Ijondon,  was  tried,  upon  removal  by 
certiorari  from  the  Central  Criminal 
Court,  before  t<2ie  Queen's  Bench 
Bitting  at  bar. 

Held,  that  it  was  no  valid  objection 
to  the  jurisdiction  of  the  court  that 
the  iur^  was  Qntirely  from  the  county 
of  Middlesex.    Beginav,  Castro.  317 

See  ExTRADrriOK.  131,  138  tu^. 
Penalty,  94,  100. 


CUSTOM. 

1.  The  defendants,  acting  as  agents  for 
one  L,  chartered  a  ship  for  the  con- 
veyance of  a  cargo  of  currants  from 
the  Ionian  Islands.  The  charterparty 
was  expressed  to  be  made  and  was 
signed  by  the  defendants,  as  "  agents 
to  merchants,"  the  name  of  the  prin- 
cipal not  being  disclosed : 

Held,  on  the  authority  of  Humfrey 
V.  DaU  (E.  B.  &  E.,  1004;  27  L.  J. 
(Q-B.),  890)  and  Fleet  v.  MuHon  (Iaw 
Hep.,  7  Q.  B.,  126),  that  evidence  was 
admissible  in  an  action  by  the  ship- 
owners against  the  defendants  upon 
the  charterparty,  of  a  trade  usage,  by 
whio:i,  if  the  name  of  the  principal  is 
not  disclosed  within  a  reasonable  time, 
the  at^ents  themselves  are  personally 
liable.    Huteltinson  v.  Tatham.    230 

See  Bankruptcy,  4(J6. 
Bond,  loa 
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DAMAGES. 

1.  At  the  f  rial'Of  an  action  under  9  &  10 
Vict.  c.  il3,  brought  for  the  benefit  of 
the  mot  ler, widow,  and  children  of  R, 
claimiuf^  damages  from  the  defend- 
ants for  havinff  by  their  negligence 
caused  the  death  of  R,  it  wad  proved 
that  the  deceased  was  under  a  coven* 
ant  to  pay  his  mother  an  annuity  of 
2002.  during  their  joint  lives.  A  wit- 
ness was  then  called  for  the  plaintiff 
who  stated  that  he  was  an  "  aeeoont. 
ant/'  and  that  he  had  personal  exper. 
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lence  as  to  the  mode  in  whicb  insur- 
ance business  was  conducted.  He 
gtive  evidence,  after  referrin;^  to 
certain  tables  used  by  insurance 
officers  called  the  <*  Carlisle  Tables." 
as  to  the  average  duration  of  life  of 
two  persons  of  the  ages  of  the  mother 
and  son  respectively,  and  as  to  the 
price  for  which  an  annuity  for  the 
mother's  life  could  be  bought.  The 
admissibility  of  this  evidence  was  ob- 
jected to  by  the  defendants,  and  was 
ruled  to  be  admissible. 

In  summing  up  the  learned  judge 
directed  the  jury  that  they  might,  if 
they  thought  proper,  calculate  the 
mother's  damages  by  ascertaining 
what  was  the  sum  which  would  pur- 
chase an  annuity  of  200^.  for  a  person 
of  her  age,  according  to  the  average 
duration  of  human  life ;  and  that  >n 
calculating  the  widow's  and  children's 
damages  they  might,  if  they  thought 
proper,  take  as  a  guide  the  period  of 
the  probable  duration  of  life  of  a  per- 
son of  the  age  of  the  deceased.  On  the 
argument  of  a  bill  of  exceptions  ten- 
dered to  the  ruling  of  the  learned 
judge  in  admitting  the  evidence  and 
to  his  direction  to  the  jury  : 

Held,  first  (by  Blackburn,  Keating, 
Grove,  and  Archibald,  J  J.),  that  the 
witness  was  competent  to  give  evi- 
dence as  to  the  probable  duration  of 
life  and  the  price  of  the  annuity, 
although  not  an  actuary ;  and  (Brett, 
J. ,  dissenting)  that  the  evidence  was 
relevant  and  properly  admitted. 

2.  Secondly,  by  the  whole  court,  that 
the  direction  to  the  jury  as  to  the  cal- 
culation of  the  mother's  damages  was 
wrong. 

By  Blackburn,  Keating,  Grove, 
Archibald,  and  Honyman,  J  J.  The 
direction  was  erroneous  in  not  notic- 
ing the  circumstance  that  the  annuity 
of  the  mother  was  on  the  joint  lives 
of  herself  and  of  her  son,  and  that  it 
was  only  secured  by  the  personal 
covenant  of  her  son. 

By  Honyman,  J.  The  direction 
was  also  erroneous  in  authorizing  the 
jury  to  find  the  term  for  which  an 
annuity  is  to  be  purchased,  solely  by 
reference  to  the  average  duration  of 
life,  without  taking  into  account  the 
Htate  of  health  of  the  particular  annui- 
tant.. 

By  Brett,  J.  The  only  legal  direc- 
tion to  the  jury  would  have  been  that 
they  ought  not  to  attempt  to  give 
damages  to  the  full  amount  of  a  per- 


fect compensation  for  the  pecnniary 
injury,  but  must  take  a  reasonable 
view  of  the  case,  and  give  what  they 
considered,  under  all  the  circum- 
stances, a  fair  compensation ;  and  the 
direction  was  therefore  erroneous, 
inasmuch  as  it  left  it  open  to  the  jury 
to  give  as  damages  the  utmost 
amount  which  they  might  think  was 
an  equivalent  for  the  pecuniary  mis- 
chief done. 


3.  Thirdly  (by  Blackburn,  Keating, 
Grove,  and  Archibald,  JJ.,  Brett,  J., 
dissenting),  that  the  direction  as  to 
the  mode  of  calculating  the  damages 
recoverable  by  the  widow  and  child- 
ren might  be  construed  as  meaning 
that  the  probable  duration  of  life  of 
a  person  of  the  same  age,  and  in  the 
same  circumstances  as  the  deceased, 
was  an  element  to  be  taken  into  the 
calculation  of  the  jury  with  the  rest 
of  the  evidence,  and  being  so  con- 
strued was  correct.  Boidey  v.  Xow- 
don,  etc,  393 


4.  H  entered  into  a  written  agreement 
with  S  and  A  that  he  would  supply 
them  with  steam  power  for  any  looms 
that  might  be  put  up  in  their  weaving 
shed  for  a  term  of  twenty-one  years 
from  August,  1858,  at  a  fixed  annual 
rent  per  loom,  payable  in  advance.  In 
18G5  S  and  A  assigned  their  weaving 
shed  and  the  benefit  of  the  agreement 
to  W.  In  1871  II  mortgaged  his  mill, 
which  contained  the  steam  power; 
and  in  1872  he  filed  a  petition  for  liqui- 
dation by  arrangement,  under  which  a 
trustee  was  appointed.  The  mort- 
gagee then  took  possession  of  the  mill 
and  repudiated  the  agreemeut.  W 
was,  in  consequence,  obliged  to  obtain 
steam  ppwer  for  his  looms  at  a  much 
higher  cost ;  and  he  claimed  to  prove 
in  the  liquidation  for  the  injury  which 
he  had  sustained : 

HM  (reversing  the  decision  of 
Bacon,  C.  J.),  first,  that  although  the 
agreement  for  the  supply  of  steam 
power  might  be  put  an  end  to  at  the 
commencement  of  any  year  by  the 
owners  of  the  weaving  shed  discon- 
tinuing to  work  any  looms,  the  agree- 
was  not  unilateral,  and  could  be  sued 
on  at  law : 


5.  Secondly,  that  the  damages  sustained 
bv  the  owner  of  the  weaving  shed  were 
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such  as  could  be  &ir1y  estimated,  and 
that  W  was  entitled  to  prove  for  them 
in  the  liquidation.  Matter  of  Waters, 

490 

6  A  manufacturer  of  iron  contracted,  in 
Maj,  1871,  to  sell  to  a  company  150 
tons  of  iron  at  a  specified  price  per  ton, 
delivery  to  be  twenty  tons  per  month. 
The  deliveries  were  not  duly  made 
under  the  contract.  In  January,  1872, 
the  vendor  filed  a  petition  for  liquida- 
.  tion  by  arrangement.  At  that  time  a 
considerable  quantity  of  iron  remained 
to  be  delivered,  and  the  market  price 
of  iron  had  risen  very  much.    It  ap- 

Gred  tlmt  in  some  cases  the  company 
L  bought  iron  in  the  market  to  sup- 
ply the  deficiency  in  the  monthly  deli- 
veries It  did  not  appear  that  any 
actual  request  had  been  made  by  the 
vendor  for  the  postponement  of  the  de- 
liveries : 

BM,  that  the  company  could  prove 
in  the  liquidation  only  for  the  differ- 
ences between  the  contract  price  of 
the  iron  and  the  market  prices  of  the 
days  when  the  respective  deficient  de- 
liveries were  made.  iSe  parte  Llan- 
samlet  Tin  PUUe  Co.  080 

See  Agreekent,  224, 591. 

IKSURANCB,  MaROE,  251. 

Pbikcifal  akd  agent,  803,  POO 
note. 


DEATH.  WRONGFUL. 
See  Dahagbb,  298. 

DEBT. 
iS^  Reht,  103.   • 

DEVISE. 
See  Will,  005. 


DIBECTORS. 

1.  A  director  of  a  joint  stock  company  is 
in  %  fidadary  position  towards  the 
company,  and  if  he  makes  any  profit 
on  account  of  transactions  of  business 
when  he  is  acting  for  the  company,  he 
must  account  for  them  to  the  company. 


2.  So,  if,  acting  for  himself,  be  proposes 
to  the  company  a  contract  from  the  ex- 
ecution of  which  he  will  derive  a  pro- 
fit, that  profit  belongs  to  the  company. 

8.  Where  the  articles  of  a  joint  stock  ai^ 
sociation  declared  that  if  a  director  had 
any  interest  in  a  contract  proposed  fiir 
acceptance  by  the  association,  he 
should  declare  his  interest,  or  his  place 
as  director  should  be  vacated,  and  that 
having  declared  it  he  should  not  vote 
on  the  proposal  : 

Held,  first,  that "  declare  his  inte- 
rest "  meant  declare  the  nature  of  his 
interest,  and  that  the  words  were  not 
satisfied  by  a  mere  declaration  that  he 
had  an  interest  in  the  matter. 

4  And,  secondly,  that  the  vacating  of 
the  seat  would  not  prevent  the  con- 
tract itself  from  being  treated  as  one 
made  for  the  benefit  of  the  association, 
for  that  the  rule  of  equity  would  ap- 
ply t)  such  a  case  in  addition  to  the 
penrKy  specially  mentioned  by  the 
articj    of  association. 

5.  In  ft  i)int' stock  association  created 
for  tlh  purpose  of  carrying  into  effect 
loans  &Md  other  financial  operations, 
C  (wh  ^  carried  on  business  as  a  stock 
broker)  wtut  a  director.  An  article  of 
the  asL  elation  required  that  if  a  di- 
rector *'  contracts  with  the  compcuiy. 
or  is  c^  npemed  in,  or  partidpatee  in 
the  prt.  'Its  of  any  contract  with  the 
oompa:  y  or  partidpates  in  the  profits 
of  any  vork  done  for  the  company, 
without  declaring  his  interest  at 
the  meeting  of  directors  at  which 
such  contract  Is  determined  on,  or 
work  ordered,"  his  office  of  director 
should  be  vacated.  The  article  farther 
required  that  he  should  not  vote  on 
such  contract  or  work.  C  had  entered 
into  an  arrangement  with  P  to 
**  place  "  the  debentures  of  a  railway 
company  for  a  commission  of  5  per 
cent.  0  at  a  meeting  of  the  directors, 
without  mentioning  his  arrangement 
with'P,  but  merely  declaring  that  he 
had  an  interest  in  the  transaction,  pro- 
posed to  the  assodation  that  it  should 
undert^e  to  "place"  these  deben- 
tures at  a  commission  of  1 J^  per  cent. 
The  proposal  was  adopted,  and  de- 
bentures to  a  very  large  amount  were 
"  placed  "  by  the  association : 

Held,  that  C  was  liable  to  account 
to  the  assodation  for  the  difierence 
between  the  two  amounts  of  commis- 
sion, so  far  as  concerned  the  debentures 
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whlcli  had  been  actually  placed  by 
the  aasodation. 

6.  The  liability  of  the  director  had  been 
declared  by  Malins,  V.C  and  the  re- 
lief prayed  for  by  the  association  had 

'  been  granted  with  costs.  His  honor's 
decree  was,  on  appeal  to  the  lord 
chancellor,  reversed  with  costs.  On 
appeal  to  this  house,  the  order  of  the 
lonl  chancellor  was  reversed,  bat  the 
original  decree  being  varied  in  some 
of  its  details,  no  costs  were  given,  but 
the  case,  with  a  declaration,  was  re- 
mitted to  the  Conn  of  Chancery  to  do 
what  should  be  just  in  accordance 
with  the  decision  of  tliis  house. 

7.  C  had  a  partner,  K,  who  was  not  in 
any  way  connected  with  the  associa- 
tion ;  the  transaction,  however,  had 
been  a  partnership  transaction : 

Held,  that  the  partners  were  liable, 
jointly  and  severally,  to  make  good 
to  the  association  the  profits  which  it 
ought  to  have  received  in  the  increased 
amount  of  the  commission.  Liquida- 
tors, etc,  V.  Coleman,  18 

See  Corporation,  805^ 

Principal  and  Agent,  103. 
Rbcbiyer.  764. 
Stockholders,  456. 
Ultra  Vires,  478. 


DISCHARGE. 
See  Principal  and  Surety,  642. 


DIVORCE. 

1.  In  a  suit  for  declaration  of  nullity  of 
manriafle  by  reason  of  alleged  impo- 
tence, the  onus  of  proof  is  on  the  oom- 
plainai)t. 

2.  The  objection  of  delay  in  asking  relief 
may  be  got  over  vrhen  the  proof  of 
impotence  is  complete ;  but  not  other- 
wise. 

3.  Per  The  Lord  Cliancellor :  To  open 
the  door  to  lax  and  easy  declarations 
of  matrimonial  nullity  would  be  a 
grave  public  mischief;  and  it  is  there- 
fore imperative  to  proceed  only  upon 
strict  and  thoroughly  satisfactory 
proof.    Cuno  v.  Cuno,  73 


See  ALncoNT,  347. 
6  Eng.  Bep.] 
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EASEMENT. 
See  YTat,  554, 


ELECTION. 

1.  After  a  lady,  who  had  married  during 
her  minority,  had  come  of  age,  a 
settlement  was  executed  in  the  year 
1850  to  which. her  father  was  a  party, 
by  which,  after  reciting  that  on  the 
treaty  for  the  marriage  it  had  been 
agreed  that  certain  sums  of  stocfc  be- 
longing to  the  husband,  and  a  rever- 
sionary interest  belonging  to  the  wife, 
should  be  settled  upon  the  trusts 
thereinafter  mentioned,  and  that  the 
wife's  father  had  agreed  to  transfer 
certain  bank  shares  to  the  trustees, 
to  be  held  upon  the  trusts  thereinafter 
mentioned,  and  reciting  the  transfer 
of  the  sums  of  stock  and  the  bank 
shares  to  the  trustees,  trusts  were 
declared  as  to  the  sums  of  stock  for 
the  husband  for  life,  and  then  for  the 
wife  for  her  life ;  and  as  to  the  bank 
shares,  during  the  joint  lives  of  the 
husband  and  wife,  to  pay  half  the 
income  to  the  husband  and  the  other 
half  to  the  wife  for  her;  separate  use, 
and  after  the  decease  of  eltiier  to  |)ay 
the  whole  income  to  the  survivor  for 
life,  and,  subject  to  the  above  life 
interests,  the  sums  of  stock  and  bank 
shares  were  to  be  upon  the  trusts 
therein  mentioned  for  the  children  of 
the  mJarriage.  By  another  witnessing 
part  the  husband  and  wife  purported 
to  assign  the  wife's  reversion  to  the 
trustees,  to  be  held,  when  it  came  into 
possession,  on  the  same  trusts  as  the 
bank  shares.  In  1865  the  marriigo 
was  dissolved  by  a  decree  of  the 
Divorce  Court.  In  1871  the  wife's 
reverdon  fell  into  possession,  and  fthe 
filed  a  bill  to  establish  that  she  was 
not  put  to  her  election  under '  the 
settlement,  and  to  have  the  fimd 
transferred  to  her : 

JTeld  (reversing  the  decision  of  the 
master  of  the  rolls),  that  the  wife  -was 
put  to  her  election  between  the  in- 
terests provided  for  her  by  tlie  se  .tie- 
'  ment  and  her  right  to  receive  (his 
fund  free  from  the  settlei^ent ; 

2.  Held,  further,  that  in  the  even'   of 
her  electing  to  ttfke  against  the  scA 
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tiement,  sbe  was  boand  to  account 
for  all  income  received  under  it  since 
the  date  of  the  order  niai  for  dissolu- 
tion, and  that  the  parties  disappointed 
hy  her  election  bad  alien  on  the  fund 
for  wbat  she  had  so  received ;  but 
that  she  was  not  liable  to  account  for 
incoqie  received  durinfi^  the  coverture. 
Codrington  vs.  Lindsay.  503 


EMINENT  DOMAIN. 
See  Landlord  and  Tenant,  846. 


EQUITY. 

1.  A  plea  of  fraud  is  a  fj^ood  dfifense  at 
law  to  an  action  on  a  foreiprn  judg- 
ment; and  therefore  the  Court  of 
Chancery  will  not,  on  the  ground  that 
such  a  judgment  was  obtained  by 
fraud,  interfere  with  the  action  at  law. 
In  cases  of  concurrent  jurisdiction 
proceedings  at  law  will  not  be  inter^ 
fered  with  by  the  Court  of  Chancery, 
unless  that  court  can  g^veja  more  per- 
fect remedy,  or  the  case  can  be  better 
tried  by  the  procedure  of  that  court. 
Ochsenbein  v.  Tapdier,  576 

Bee  Abbitration. 
Injunction,  484. 
Mistake,  87. 


ERASURE. 
/S^d  Will,  872. 


«»CAPE. 
Bee  Extradition,  181, 138,7to^«. 


ESTOPPEL. 
Be%  FoRHER  Suit,  211. 

PARTNER8mP,2lJ5). 


EXECUTORS  AND  ADMINIHTBA- 

TORS. 

1.  A  bill  filed  by  a  creditor  for  the  ad- 
ministration of  a  testator's  estate  al- 
leged thaf  one  of  the  defendants  was 
named  as  an  executor  in  the  will,  and* 
that  although  he  had  not  proved  the 
will,  he  had  never  renounced  probate. 
It  also  alleged  that  the  defendant  was 
a  debtor  to  the  testator^s  estate,  and 
that  the  acting  exec Qtor  was  insolven  . 
and  did  not  intend  to  enforce  the  debt 
against  him.  The  defendant  by  hia 
answer  did  not  admit  the  debt.  Tho 
plaintiff  then  amended  his  bill  by  in- 
troducing charges  tending  to'  prove 
that  the  defendant  was  a  debtor  to  the 
estate.  The  defendant  then  pleaded 
that  before  the  amendment  of  the  bill 
he  had  renounced  probate. 

J7f2d (reversing  the  decision  of  ifo- 
linSf  V.  C),  that  the  defendant  was 
properly  made  a  party  to  the  original 
bill,  and  that  as  no  new  case  has  been 
made  by  the  amended  bill,  the  defend- 
ant's plea  Qould  not  be  sustained. 
Morley  ▼.  White.  581 


One  of  throe  executors  having  em- 
ployed in  proving  the  will  the  solicitor 
who  was  employed  by  the  testatrix  in 
making  it,  also  employed  the  same 
solicitor  to  negotiate  for  the  com- 
promise of  a  debt  due  from  the  estate. 
The  executor  and  the  creditor  were 
both  living  in  London.  In  June, 
1872,  the  solicitor  wrote  to  the  execu- 
tor,  iuforminghim  that  a  compromise 
had  been  oTOCted  of  this  particular 
debt  for  £260,  and  of  another  debt  for 
£50,  and  asking  for  a  check.  The 
executor,  on  the  4th  of  July,  sent  a 
check  for  £310  to  the  solicitor,  who 
paid  it  in  to  his  own  account. 

The  compromise,  in  fact,  bad  not 
been  effected,  and  the  money  was 
misappropriated;  but  the  executor, 
having  taken  no  step  in  tbe  mean- 
time, did  not  find  out  the  loss  until 
December,  1892 : 

HM,  that  the  £310  ought  to  be  al- 
lowed to  the  executor.  Matter  of 
Bird.  715 


8.  When  a  person  possesses  himself  of 
the  assets  of  a  testator  or  of  an  intes- 
tate without  having  administered,  a 
bill  for  an  account,  to  the  extent  of 
the  specific  assets  he  has  received,  will 
lie  agsinst  him  as  executor  de  nm  tort^  ^ 
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thoagh  tliere  is  no  legal  ixtrsonal  re- 
preflentative.     CooU  v.   Wnittington. 

854 

4.  How  far  purchaser  from,  chargeable 
ivith  notice.  iSn  note 

Sm  Lib  Pendens,  588. 
Receeysr,  625. 
Will,  849, 615,  620  note,  841. 


EXTRADITION. 

1.  In  the  schedule  to  the  Extradition 
Act,  1870  (83  &  84  Vict.  c.  52),  extra- 
dition crimes  are  enumerated,  acces- 
sories being  nowhere  mentioned ; 
amongst  others  are  "  crimes  bj  bank- 
rupts against  bankruptcy  law :" 

Heid^  that  tliis  could  not  be  ex- 
tended to  complicity,  by  a  person  not 
himself  a  bankrupt,  in  a  fraudulent 
bankruptcy. 


2.  Sernble,  that,  under  s.  14,  depoeitiona 
duly  authenticated,  are  admissible  in 
proceedings  under  the  act,  though 
not  taken  in  the  presence  of  the  ac- 
cused, nor  on  the  particular  charge. 

3.  Sembte,  that  conditions,  not  required 
by  the  act,  but  required  by  a  treaty 
before  initiating  proceedings  under 
the  act,  cannot  be  taken  into  account 
in  considering  the  Talidity  of  pro- 
ceedings under  the  aet,  if  the  majris- 
trate  in  other  respects  had  jurisdio* 
tion  under  the  act. 

4.  Qumre,  whether  the  statute  extends 
to  acts  committed  before  the  passing 
of  the  statute.    Matter  of  Oourihaye, 

181, 188  note 


V*    *  •  ^ 


F.» 


FALSE  PRETENCES. 
Bee  Criminal  Law,  814, 824. 


FALSE  WEIGHTS. 
/Sm  Penalty,  100. 


FELON. 
8te  Criminal  Law,  813. 


FENCES. 
Bee  Landlord  and  Tenant,  594. 


FINDER. 
See  Criminal  Law,  329,  382  note. 


FIRE  LAWS. 
See  Criminal  Law,  186. 


FOOD,  ADULTERATION  OF. 
See  Penalty,  94. 


FOREIGN  AGENT. 
Bee  Custom,  280. 


FOREIGN  JUDGMENT. 
Bee  EquiTY,  576. 


FOREIGN  PRINCIPAL. 
Bee  Tbincipxl  and  Agent,  81, 89. 


FORFEITURE. 
Bee  Criminal  Law,  813. 

FORMER  ACQUITTAL; 
Bee  Criminal  Law,  834. 
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FORMER  SUIT. 

1.  Certain  premises  were  Int  to  the 
plaintiflf  by  P,  who  had  previously 
mortgaged  tlicin  to  the  defendants, 
the  trustees  of  a  benefit  building  so- 
ciety, to  secure  payment  of  subscrip- 
tions, &c. ,  which  might  became  due 
from  him  to  the  society.  Tlie  mort 
gage  deed  gave  power  to  the  defend- 
ants to  distrain  the  goods  of  P,  on 
tlie  premises  for  arrears  of  subscrip- 
tions due  to  the  society,  as  for  rent  due 
on  a  demise.  The  defendants  dis- 
trained on  the  premises  for  subscrip- 
tions due  from  P,  and  seized  tlie 
plaintiff's  goods.  The  plaintiff  re- 
plevied the  goods,  and  recovered  in 
the  action  of  replevin,  in  the  county 
court,  as  damages,  the  amount  of  the 
expenses  of  the  replevin  bond.  Hav- 
ing sustained  further  consequential 
damages  by  reason  of  the  seizure  of 
his  goods,  he  subsequently  brouglit 
an  action  of  trespass  in  the  Superior 
Court,  to  recover  these  damages,  and 
also  in  respect  of  the  trespass  to  the 
land: 

Held,  that  the  judgment  in  replevin 
was  a  bar  to  the  action  in  resfiect  of 
trespass  to  the  goods,  inasmuch  as  the 
special  damage  was  recoverable  in  the 
action  of  replevin. 


2.  And,  with  respect  to  the  trespass  to 
the  land,  that  the  iudgment  in  replev- 
in was  no  bar  to  the  action ;  but  that 
the  defendants  were  entitled  to  the 
▼erdict  on  a  plea  of  not  possessed, 
inasmuch  as  tney  had  done  no  act  to 
recognize  the  plaintiff  as  a  tenant. 
QOibi  Y.  CruUMiank.  2 1 1 


FRANCHISE. 
8e$  MuTAXB,  87. 


FRAUD. 

Bee  Attornst,  634. 
Directors,  18. 
Bquitt,  576. 
Married  Women,  621, 

PflTAf/TlN  04?  lOO. 


FRAUDULENT  CONTRACTS. 

1.  The  doctrines  of  equity  as  to  the  r.- 
lief  of  expectant  heirs  from  uncon- 
scionable bargains  have  not  lieen 
affected  by  the  repeal  of  the  usury 
laws,  or  by  the  alteration  of  the  law 
as  to  sales  of  revendonary  interests. 

2.  A  young  nobleman  in  liis  twenty- 
second  year,  entitled  to  large  property 
in  the  event  of  his  surviving  his 
father,  was  largely  indebted.  The 
creditor  pressed  for  payment,  and  re- 
commended the  young  nobleman  to 
apply  to  a  certain  money  lender.  The 
money  lender  advanced  enough  money 
to  in  part  pay  off  the  creditor,  and 
made  a  further  advance  to  the  yoong 
nobleman,  taking  by  tray  of  security 
his  acceptances  at  three  months  for 
the  sum  advanced  with  interest  and 
discount  together  exceeding  the  rate 
of  60  per  cent.  The  acceptances  be- 
came due,  and  the  process  was  re- 
peated, the  young  nobleman  receiving 
a  small  advance.  The  young  noble- 
man had  no  professional  assistance  in 
these  matters,  and  no  application  was 
made  to  his  father  or  to  the  solicitors 
of  the  father.  The  father  died  before 
tlie  second  set  of  bills  became  due,  and 
the  money  lender  commenced  actions 
upon  them : 

Held  (affirming  the  decree  of 
Wi4:kens,  V.  C.),  that  the  actions 
would  be  restrained  ;  and  a  decree 
made  for  delivery  up  of  the  bills  on 
payment  of  the  sums  actually  ad- 
vanced and  interest  at  5  per  cent. 
EaH  of  Ayletford  v.  MorrU,        443 


FRAUDS;  STATUTE  OF. 
Bee  LAin>LOBD  and  Tenast,  846. 


FREEHOLD. 
See  Mistake,  87. 


FREIGHT. 
Bee  Admiraltt,  75, 220. 
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FUGITIVES  FROM  JUSTICE. 
See  ExTRAprnON,  181, 188  note. 


G. 

GENERAL  AVERAGE. 
See  Admiraltt,  102, 

GIFT 
• 

1.  In  order  to  prive  validity  to  a  declara- 
tion of  trust  of  property,  it  is  necessary 
that  the  donor  or  grantor  should  have 
absolutely  parted  with  his  interest  in 
the  property,  and  have  effectually  put 
such  interest  beyond  his  own  reach. 

2.  An  unmarried  lady,  possessed  of  large 
property,  being  under  obligations  to 
the  plaintiff,  a  servant,  call^  him  one 
day  into  her  room<and  showed  him  a 
box  which,  having  opened  it  and  put 
a  note  inside,  -she  loclLed  and  handed 
to  him,  telling  him  to  take  it  into  his 
possession,  that  it  would  be  of  service 
to  him  some  day,  but  that  he  must 
n:<t  open  it  till  after  her  death.  She 
herself  kept  the  key.  She  afterwards 
made  her  will,  whereby  she  £^ve  the 
residue  of  her  real  and  personal  estate 
to  the  defendant,  a  stranger  in  blood. 
After  her  death  the  box  was  opened 
and  found  to  contain  a  paper  writing, 
dated  and  signed  by  the  testatrix,  and 
addressed  to  the  plaintiff,  to  the  effect 
that  the  contents  of  the  box  were  a 
deed  of  gift  to  the  plaintiff  of  certain 
real  and  personal  estate  therein  speci- 
fied and  described.  In  the  box  were 
also  found  title  deeds  relating  to  an 
estate,  M,  not  mentioned  in  the  paper 
writing,  and  some  other  papers,  but 
nothing  answering  the  description  of 
a  deed  of  gift.  After  the  testatrix's 
death  there  was  found  by  the  plaintiff, 
m  an  outhouse,  to  which  the  testatrix 
and  he  alone  had  access,  another  paper 
writing,  dated  the  day  after  the  date 
of  the  former  paper,  and  also  signed 
by  the  testatrix,  and  addressed  to  the 

Slaintiff,  to  the  effect  that  the  title 
eeds  of  the  real  property,  mentioned 
in  the  former  paper  were  to  be  found 
In  a  particular  repository,  to  be  handed 


over  to  him  "  free,  and  all  expenses 
to  be  paid  out  of  the  bulk,  and  writings 
ofM": 

Hdd,  that  these  papers  were  of  a 
testamentary  character,  and  did  not 
amount  to  a  valid  declaration  of  trust 
in  favor  of  the  .plaintiff.  WarriJier 
vs.  Bogers.  781 


HEIR. 
See  FRAUDULBirr  Coktbacts,  448 


HIGHWAY. 
See  Nuisance,  182. 


HOTCHPOT. 
See  Will,  722. 


HUSBAND  AND  WIFE. 
See  Parent  and  Child,  686, 558  naU 


I. 


ILLEGITIMATE  CHILDREN. 


See  Will,  788. 


ILLEGAL  CONSIDERATION 
See  Settlemsht,  766. 


IMPROVEMENTS. 
See  Will,  824. 
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INJUNCTION. 

1.  A  Bait  in  Chancerj  was  inBtitaied  by 
legatees  under  the  will  of  a  testator 
against  his  execators,  and  against  the 
continuing  partners  of  a  firm  of 
which  he  had  been  a  member  at  the 
time  of  his  death,  and  R.  S.  D,  ano- 
ther partner  who  had  retired  after  the 
testator's  death,  for  the  purpose  of 
winding  up  the  affairs  of  the  partner- 
ship as  they  existed  at  the  time  of  the 
testator's  death,  and  obtaining  pay- 
ment to  his  estate  of  the  share 
of  the  capital  which  was  due  to  him. 
After  the  bill  was  filed  the  continuing 
partners  filed  a  petition  for  liquida- 
tion by  arrangement,  and  a  trustee 
was  appointed.  The  trustee  was 
made  a  party  to  the  suit  by  a  supple- 
mental order,  but  no  relief  was  prayed 
ai^ainst  him. 

The  trustee  having  applied  to  the 
Court  of  Bankruptcy  for  an  injunction 
to  restrain  the  proceedine's  in  the  suit 
as  against  him,  it  was  h3d  by  Bacon, 
C.J.,  that  the  court  had  no  jurisdic- 
tion to  grant  an  injunction : 

After  the  order  was  made  R.  S.  D 
also  filed  a  petition  for  liquidation : 

Held,  by  the  lords  justices,  that  the 
chief  judge  was  right  in  refusing  the 
injunction,  R.-  S.  D  being  then  sol- 
vent. 

2.  But  Tield,  on  the  production  of  evi- 
dence that  R.  S.  D  had  also  become 
a  liquidating  debtor,  that  all  the 
matters  in  question  in  the  suit  might 
be  properly  determined  in  bank- 
ruptcy ;  and  that  the  *  trustee  was 
entitled  to  the  injunction  asked  for. 
MatUr  of  Gordon,  4S1 

8.  An  actor  who  enters  into  a  contract 
to  perform  for  a  certain  period  at  a 
particular  theatre  may  be  restrained 
by  Injunction  from  performing  at  any 
other  theatre  during  the  pendency  of 
his  engagement,  notwithstanding  that 
the  contract  ^x>ntains  no  negative 
clause  restricting  the  actor  from  per- 
forming elsewhere.  Montagxie  v. 
Fhckton.  704 

See  AgrebsiCENt,  561. 

ARBTTRiLTIOK. 

Fraudulbnt  Contracts,  443. « 
Lis  Pendbvs,  588. 
NmsANCB,  435,  440  note,^ 
Sfbcefio  Pjerforicancb,  793,  800 

nots 
Wat.  554. 


"  INSURANCE,  MARINB. 

1.  A  fire  policy  was  effected  for  a  cer- 
tain period  of  time,  on  a  steam  ship 
lying  in  the  Victoria  docks,  London, 
with  liberty  to  go  into  dry  dock.  The 
ship  was  taken  up  the  river,  some  dia- 
tance  from  the  Victoria  docks,  to  the 
nearest  available  dry  dock ;  but  in 
order  tliat  she  might  be  able  to  enter 
the  dry  dock  it  was  necessary  to  re- 
move part  of  her  paddle  wheels. 
This  was  done  in  the  Victoria  docks. 
Her  repairs  being  completed,  she  was 
taken  out  of  the  dry  dock  and  moored 
in  the  river  at  a  place  a  few  hundred 
yards  higher  up  than  the  dry  dock, 
where  she  remained  ten  days,  for  the 
purpose  of  having  hep  paddle  wheels 
replaced  before  returning  to  the  Vic- 
toria docks. 

Whilst  so  moored  she  was  destroyed 
by  an«aocidental  fire.  It  was  proved 
to  be  usual  to  remove  the  paddles  of 
large  steamers  to  enable  them  to  go 
into  dry  dock,  and  that  the  time  oc- 
cupied in  the  river  in  replacing  them 
in  this  case  was  not  unusual  or  un- 
reasonable : 

JIM,  ^affirming  the  decision  of  the 
court  below),  that  the  policy  only  at- 
tached upon  the  vessel  whilst  in  the 
Victoria  docks,  or  in  the  dry  dock,  or 
in  the  river  for  the  purpose  of  going 
to  and  returning  from  the  dry  docK, 
and  not  during  her  stay  in  the  river 
for  a  different  purpose,  and  conse- 
quently the  insurers  were  not  re- 
sponsible for  the  loss.  Pearson  v. 
(jominercUU  Unions  etc.  24S 

2.  A  policy  of  marine  insurance  was 
expressed  to  be  "on  1711  packages 
teas,  valued  at  the  sum  insured.  viz.» 
$31,000,"  and  contained  a  special  war- 
ranty in  the  following  terms,  viz., 
"  warranted  by  the  assured  free  from 
damage  or  injury  from  dampness, 
change  of  flavor,  or  being  spotted,  dis- 
colorod,  musty  or  moulay,  except 
caused  by  actual  contact  of  sea  water 
with  the  articles  damaged  occasioned 
by  sea  perils.  In  case  of  partial  loss 
by  sea  damage  to  dry  goods,  cutlery, 
or  other  hardware,  the  loss  shall  be 
ascertained  by  a  separation  and  sale 
of  the  portion  only  of  the  contents  of 
the  packages  so  damaged,  and  n  >t 
otherwise,  and  the  same  practice  shall 
obtain  as  to  all  other  merchandises  so 
far  as  practicable." 

The  ship  met  with  bad  weather  and 
shipped  large  quantities  of  sea  water. 
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by  contact  with  whicli  449  packa^^es 
of  the  tea  insared  were  greatly  in- 
jared. 

When  teas  are  sold  they  are  asaally 
sold  in  the  order  of  the  consecative 
numbers  marked  on  the  packages,  and 
if  the  numbers  be  broken  by  some 
being  omitted,  or  if  some  of  the  chests 
be  marked  as  damaged,  a  suspicion  is 
created  that  the  other  packages  may 
be  damaged,  and  they  do  not  com- 
mand such  liigh  prices  as  if  none  of 
the  shipment  had  been  damaged.  In 
consequence  of  this  the  remaining 
1262  x>ackages,  which  had  not  been  in 
contact  with  sea  water,  sold  for  less 
than  they  would  otherwise  have 
tetched : 

Held,  that  t}ie  assured  could  only 
recover  in  respect  of  the  damage  occa- 
sioned to  the  packages  which  had  been 
actually  in  contact  with  sea  water,  and 
not  in  respect  of  the  loss  occasioned 
by  injury  to  the  reputation  of  the  re- 
mainder ;  and  semble,  that  the  effect 
would  have  been  the  same  even  in 
the  absence  of  the  special  warranty. 
Cator  v.  Great  Western,  etc,  251 

3.  The  plaintiff,  on  the  9th  of  November, 
1871,  effected  an  insurance  "  on  char- 
tered freight  valued  at  2900^.  at  and 
from  Liverpool  to  Newport  in  tow, 
whilst  there,  and  thence  to  San  Fran- 
cisco," etc.  The  ship  left  Liverpool 
on  the  2d  of  January,  1872,  and  on 
the  4th,  before  arriving  at  Newport, 
took  the  rocks  in  Carnarvon  bay.  She 
was  got  off  much  damaged,  and  re- 
turned to  Liverpool  on  the  12th  of 
4pril,  where  she  was  sold  under  cir- 
cumstances which  the  court  held  not 
to  be  justifiable  ;  there  being  n6  satis- 
factory evidence  of  a  constructive  total 
loss.  She  was  repaired  by  the  pur- 
chaser, and  was  still  under  repair  at 
the  time  of  the  trial,  the  16th  of  April, 
1872. 

By  the  charterparty  the  vessel  was 
to  proceed  witli  all  convenient  speed 
(dangers  and  accidents  of  navigation 
excepted)  from  Liverpool  to  Newport, 
and  there  load  a  cargo  of  iron  rails 
for  San  Francisco.  After  the  vessel 
took  tne  rocks,  and  before  she  was 
got  off,  viz.,  on  the  15th  of  February, 
the  charterers  threw  up  the  charter, 
and  on  the  following  day  they  hired 
another  ship  to  carry  the.  rails  (which 
were  wanted  for  the  construction  of  a 
railway)  to  San  Francisco.  The 
plaintiflk  sued  the  underwriters  for  a 
loss  of  the  chartered  freight.    The 


jury  ^ound  that  the  time  necessary  for 
getting  the  ship  off  and  repairing  her 
was  so  long  as  to  make  it  unreasonble 
for  the  charterers  to  supply  the  agreed 
cargo  at  the  end  of  such  time,  .and  so 
long  as  to  put  an  end  in  a  commercial 
sense  to  the  commercial  speculation 
entered  upon  by  the  ship  owner  and 
the  charterers : 

Held,  by  Keating  and  Brett,  JJ., 
that  the  charterers  were  absolved  from 
loading  the  vessel,  and  that  the  ship 
owner  therefore  might  recover  for  the 
loss  of  freight. 

Held,  contra^  per  BoviU,  C.J.,  that 
the  charterers  were  not  entitled  to 
throw  up  the  charter,  and  that  conse- 
quently the  plaintiff  could  not  recover 
against  the  underwriters,  and  that 
the  findings  of  thejnry  were  imma- 
terial. JaScson  V.  union  Marine,  etc. 

268 
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JURISDICTION. 

1.  The  59th  section  of  the  Bankruptcy 
Act,  1869,  provides  that  if  the  person 
sought  to  be  adjudged  a  bankrupt  re- 
side or  carry  on  business  within  the 
London  Bankruptcy  pistrict  "the 
court"  shall  mean,  for  the  purposes 
of  the  act,  the  Court  of  Bankruptcy  in 
London,  but  that  if  the  person  sought 
to  be  adjudged  a  bankrupt  do  not  re- 
side or  carry  on  business  within  the 
London'  Bankruptcy  District  **the 
court "  shall  mean  the  county  court 
of  the  district  within  which  he  resides 
or  carries  on  business. 

A  bankruptcy  petition  in  tde  form 
required  by  the  bankruptcy  rules  con- 
taining, among  other  necessary  alle- 
gations, a  statement  that  the  debtor 
did  not  reside  or  carry  on  business  in 
the  London  district,  was  presented  to 
the  county  court  of  the  district  in 
which  the  debtor  resided,  accompanied 
by  the  usual  affidavit  of  -verification 
required  by  the  rules. 

The  debtor  did  not  appear  on  the 
hearing,  and  the  county  court  adjudi- 
cated him  a  bankrupt  in  the  usual 
form. 

The  debtor  did,  in  point  of  fact, 
carry  on  business  within  the  London 
district  under  an  assumed  name : 


896 


INDEX. 


3 


Held  (affirming'  the  decision  of  the 
court  below),  tuat  tlie  adjudication 
was  not  void,  notwitlistanding  that 
the  bankrupt  did  in  fact  carry  on 
business  in  London,  but  merely  ir- 
regular, and  could  only  be  questioned 
by  proceedings  in  the  way  of  applica- 
tion or  appeal  to  the  Court  of  Bank- 
ruptcy itself. 

In  order  that  the  87th  section  of  the 
Bankruptcy  Act,  1869,  may  be  appli- 
cable, it  is  not  necessary  that  the 
debtor  should  have  been  adjudicated 
bankrupt  as  a  trader,  but  only  that 
he  should  be  in  fact  a  trader.  Revell 
V.  Blakd.  236,  348  note. 

866  ADSilBALTT,  400. 

EquiTY,  676. 


K. 


KNOWLEDGE. 
866  Peitaltt,  94, 100. 


LACHES. 

866  DlYOBCE,  73. 

Mistakes,  37. 
Stockholders,  450. 


LANDLORD  AND  TENANT 

1.  A  copyholder  in  fee  devised  his  estate 
to  trustees  for  a  term  of  years  and, 
subject  to  the  term,  to  A  in  fee^  A 
was  admitted  and  paid  a  fall  fine ;  the 
admittance  on  the  roll  recited  the  will, 
and  stated  that  "the  lord  by  his 
steward  delivered  to  A  seizin  of  the 
lands  by  the  rod  to  hold  the  same  to 
him  and  his  heirs  and  assigns  for  ever 
according  to  the  purport  and  eff<)ct  of 
the  will ;  and  saving  the  rights  of  the 
lord  and  all  other  persons,  the  said  A 
was  admitted  tenant  thereof  In  man- 
ner aforesud.  •  And  he  paid  the  fine 
and  relief,  but  because  the  saia  A  is 


ftn  infant  the  custody  as  well  of  his 
person  as.  of  the  premises  aforesaid  is 
committed  to  the  guardians  of  the  in- 
fant." After  the  admittance  of  A  the 
lord  made  proclamations,  and,  the 
trustees  refusing  to  be  admitted,  he 
seized  quousque  : 

Held,  affirming  the  decision  of  the 
Court  of  Queen's  Bench,  that,  as  by 
the  form  of  the  admission  A  was  ad- 
mitted in  prcBserUi  and  not  merely  to 
the  remainder,  the  lord  had  both  a 
tenant  on  the  roll  and  a  full  fine,  and 
therefore  could  not  force  the  trustees 
to  come  in  and  be  admitted.  Sner- 
ingham  v.  loaU,  121 

2.  There  is  no  implied  warranty  on  the 
part  of  a  lessor  who  lets  land  for  agri- 
cultural purposes,  that  no  noxious 
plants  are  growing  on  the  demised 
premises. 

3.  There  is  no  implied  obligation  on  the 
part  of  a  lessor  to  keep  up  the  fences 
of  closes  which  he  retains  in  his  own 
hands,  and  which  abut  upon  land  de- 
mised to  a  tenant,  so  as  to  prevent  the 
tenant's  cattle  from  straying  -on  to 
them. 

4.  A  farmer  being  in  treaty  for  a  lease 
of  a  farm,  declined  to  take  it  on  ac- 
count of  the  quantity  of  game.  The 
lessor  pronused  that  he  would  kill 
down  tne  game,  and  would  not  let  the 
shooting,  but  refused  tp  allow  the 

Promise  to  be  inserted  in  the  lease. 
he  tenant  accordingly  executed  a 
lease  prepared  by  the  lessor's  solicitor, 
in  which  the  right  to  kill  game  was 
reserved  to  the  lessor,  his  f  riendsmnd 
servants.  The  lessor  afterwards  let 
the  shooting,  and  did  not  kill  down 
the  game ;    ■• 

Heldt  that  there  was  a  binding  col- 
lateral agreement  to  "kill  down  the 
game,  and  that  the  tenant  was  enti- 
tled to  compensation  for  damage  done 
by  the  game.  Ertkine  v.  Ad6ane.  694, 

Wdnate 

* 

5.  A  agreed,  in  writing,  to  let  to  B  cer- 
tain  premises  at  a  rent  of  £36,  payable 
quarterly ;  and  not  to  raise  the  lent 
or  give  d  notice  to  quit  so  long  a»  he 
continued  to  pay  the  rent  when  due. 
A  (who  had  only  a  leasehold  interest 
to  expire  in  1881)  had  also  agreed  ver- 
bally with  B  to  let  him  remain  in  the 
premises  for  such  term  of  years  (not 
exceeding  A*s  term  therein)  as  B 
might  desire  to  continue  tenant  ther^ 
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of.  A  railway  company  contracted  to 
purchase  the  interest  of  B  In  the  pre- 
mises, which  he  described  as  "  held 
for  any  term  at  tenant's  option,  but 
not  bejond  the  term  and  interest  of 
A.  which  term  will  expire  in  I80I. 
'I'he  company  disputed  d's  title  to  the 
interest  described,  and  paid  the  pur- 
chase money  into  court : 

Held,  that  the  relation  of  Undlord 
and  tenant  made  B  a  purcliaser  for 
valuable  consideration  to  the  extent 
of  his  lease ;  that  the  statute  of  frauds 
was  no  bar  in  equity  to  B's  claim  ; 
tliat  B  was  not  a  mere  tenant  from 
year  to  year,  but  had  a  right  to  retain 
possession  as  long  as  his  landlord's 
interest  existed,  and  to  enforce  that 
right  in  equity ;  and  that  he  was  en- 
titled to  the  purchase  money.  Kings 
£kates,  846 

See  Lights,  565. 

KuisAXCE,  183  183  note. 
Rent,  103. 


LAPSED  LEGACY. 
See  Will,  693. 


LARCENY. 

See  Bond,  108, 119,  note. 

CBOfiNAL  Law,  834,  839,  883 
note,  833,  885, 837, 889,  843. 


LAW. 

m 

Arbitration. 
Ei^uiTT,  576. 


LEASE. 

Bee  Landlord  and  Tsnaxvt,  594. 
Lights,  665. 
Rail  Road  Cohfant,  T  ,  17  note. 


LEGACY. 

1  Gift  to  P  of  £17,000.  provided  that, 
apon  attaining  twenty-one,  or  within 
six  months  next  after,  he  should,  by 

6Eno.  Rep.]  113 


such  legal  instrnments  as  counsel 
should  advise,  at  the  cost  of  the  exe- 
cutrix, relinquish  and  make  over  to 
his  brother  and  sister  all  interest 
under  his  parent's  settlement ;  and  in 
case- he  should  neglect  to  do  so  within 
that  time,  the  £17,000  should  be  re- 
duced  to  £13.000,  and  the  £5000 
should  fall  into  the  residue.  The 
legatee  was  in  India,  serving  in  the 
army,  at  the  time  specified,  and  was 
not  informed  of  the  clause,  but  he 
subsequently  relinquished  and  made 
over  all  interest  under  his  parent's 
settlement  to  his  brother  and  sister : 
Held,  that  the  £5000  belonged  to 
the  residuary  legatees.  Matter  of 
Uodg6*$  Legacy,  666 

3.  The  rule  laid  down  in  Allhusen  v. 
W/iittell,  that  in  adjusting  the  ac- 
counts of  a  testator's  estate  between 
tenant  for  life  and  remainderman, 
the  debts  and  legacies  are  to  be  taken 
as  having  been  paid,  not  out  of  capi- 
tal only,  but  with  such  portion  of  the 
capital  as  together  with  the  income 
of  that  portion  for  one  year  is  suffi- 
cient for  the  purpose,  is  not  affected 
by  the  circumstance  that  the  debts 
and  legacies  have  been  paid  before 
the  expiration  of  a  year  from  the  tes- 
tator's death,  and  that  the  income 
from  the  continuance  of  the  estate  in 
the  business  carried  on  by  the  testa- 
tor has  greatly  exceeded  .5  per  cent, 
so  that  the  rule  operates  unfavorably 

•  to  the  tenant  for  life.  Lambert  v. 
Lambert,  '  778 

3.  A  testator,  after  giving  certain  pecu- 
niary legacies,  devis^  as  follows: 
"  A^  to  all  my  messuages,  farms,  and 
lands  at  Naunton,  consisting  of  about 
180  acres,  my  stock,  crops,  and  imple- 
ments of  husbandry,  moneys,  securi- 
ties for  money,  and  all  the  residue 
of  my  estate  and  effects,  real  and  per- 
sonal, I  bequeath  and  devise  the 
same  unto  my  said  wife  to  hold  unto 
my  said  wife  until  my  youngest  child 
shall  attain  twenty-one  years,"  with 
limitations  over  in  favor  of  the  child- 
ren: 

JSeld,  that  the  pecuniary  legacies 
were  not  charged  on  the  farm  at 
Naunton,  or  on  the  residuary  real 
estate.    CaHle  v.  Oillett.  853 

See  Wnx,  593,  615.  630  note,  719.  733. 
734,  788,  743,  773,  778,  818,  831 
830,  841. 
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LEX  LOCI. 

See  Eqttitt,  576. 
Will,  812. 


LIEN. 

Bee  ApMmALTT,  75, 400. 
Lis  Pendens.  588. 
Mortgage,  627. 


LIFE  ESTATE. 
See  Damages,  293. 

LIGHTS. 

1.  A  lessor  granted  a  lease  for  twenty- 
one  years  of  a  Louse  with  its  appur- 
tenances, amon;^t  which  liprhts  were 
specified.  At  the  time  of  the  pr^nt 
he  held  an  adjoininj^  house  for  a  term 
of  years.  He  subsequently  acquired 
the  reversion  expectant  on  the  term 
in  tlie  adjoining  house ;  and  after  the 
expiration  of  the  term  he  proceeded 
to  build  on  the  site  of  the  adjoining 
house  in  a  manner  which  mij^ht  in- 
terfere with  tlie  lip^hts  of  the  demised 
house,  those  lights  not  l>cing  ancient 
lights : 

Held  (reversing  the  decision  of 
Malins,  V.C.),  that  the  lessor  was  not 
by  his  grant  prevented  from  so  build- 
ing.   Booth  V.  Aleockf  56'5. 


LIMITATIONS,  STATUTE  OF. 
See  Criminal  Law,  205. 

LIS  PENDENS. 

1.  A  decree  was  made  in  a  creditors*  suit 
for  the  administration  of  the  personal 
estate  of  a  testator,  but  no  receiver 
was  appointed  •  nor  any  injunction 
granted  to  restrain  the  executrix  from 
dealing  with  the  assets.  More  than 
two  years  after  the  decree,  and  nearly 
three  years  after  the  death  of  the 
testator,  his  executrix,  who  was  also 
his  sole  legatee,  opened  an  account 
with  a  bank,  headed  "  E  G  executrix 
of  B  G."  In  the  following  year,  the 
account    being    overdrawn,  she    de- 


posited with  the  bank  a  {rfetore  be- 
longing to  tlie  testator's  estate  to  se^ 
cure  the  balance  then  due  and  further 
advances.  It  appeared  that  the 
•  bankers  did  not  know  of  the  suit,  and 
had  no  notice  of  any  breach  of  duty 
on  the  part  of  the  executrix : 

Held  (reversing  the  decision  of  the 
master  of  the  rolls),  that  the  bank  had 
a  valid  security  on  the  picture,  for  that 
the  doctrine  of  lU  pendens  had  no  ap- 
plication, a  decree  for  administration 
without  any  injunction  or  appointment 
of  a  receiver  not  taking  away  the 
power  of  the  executrix  to  deal  with 
the  assets.    Berry  v.  Gitbons,      688 

See  Bond,  120  note. 


LUNATIC. 

1.  S  died,  leaving  a  will  by  which  be 
gave  all  his  property  to  his  widow, 
requesting  her  to  bequeath  certain 
parts  of  it  to  A  if  living.  The  widow, 
immediately  after  ner  husband's 
death,  made  a  will  in  c<wformity  with 
this  request,  and  shoixly  afterwards 
became  lunatic  T  and  wife  (tho 
wife  being  heiress-atlaw,  and  sole 
next  of  kin  of  the  lunatic),  were  ap- 
pointed committees  of  the  person,  and 
their  eldest  son  committee  of  the  es- 
tate. Letters  of  administration  of  the 
estate  of  S  were  granted  to  Mrs.  T 
for  the  use  and  benefit  of  the  lunatic, 
and  during  the  lunacy.  After  a  few 
nionths  a  new  committee  of  the  estate 
was  appointed,  and  Mr.  and  Mrs.  T's 
eldest  son  filed  a  bill  against  Mr.  and 
Mrs.  T,  the  lunatic  and  the  committee 
of  the  estate,  seeking  to  make  T  and 
the  estate  of  S  liable  for  very  large 
sums  alleged  to  have  been  im|At>perly 
received  by  Mrs.  T  and  the  lunatic 
and  their  husbands  in  excess  of  what 
they  were  entitled  to  as  tenants  for 
life  under  the  will  of  the  lunatic's 
father.  A  then  presented  a  petition 
for  leave  to  attend  proceedings  under 
the  lunacy,  alleging  that  none  of  the 
parties  were  sulistantially  interestixi 
in  defending  the  suit. 

Held,  tliat  a  precedent  ought  not  to 
be  made  for  allowing  persons  named 
in  the  wills  of  lunatics  to  attend  the 
proceedings  in  lunacy,  and  applica- 
tion refused  accordingly  M^itt^rr  of 
Scarlett,  '  586 

See  Trustkk,  585 
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MANDAMUS. 
See  Stockholders,  147. 


MABRIED  WOMEN. 

• 

1.  Where  a  wife  is  entitled  to  an  equity 
to  a  settlement,  the  fund  will  be  limit- 
ed, after  the  death  of  the  wife  and  in 
default  of  children  of  the  wife,  to  the 
linsband  whether  he  does  or  does  not 
survive  the  Wife.  WalehY.Wamn,  441 

2.  "There  is  no  equity  to  apply  income 
which  a  married  woman  is  restrained 
from  anticipating,  to  make  ^ood  tlie 
consequences  of  her  fraud,  Avhere  the 
restraint  on  anticipation  ap]>ctir8from 
the  instrument  in  resixjct  ^f  which 
relief  is  sought. 

3.  A  married  woman  who  had  previously 
to  her  marriage  settled  certain 
property  upon  trust  for  hersel/  dur- 
ing the  joint  lives  of  herself  and  her 
husband  for  her  separate  use,  without 
power  of  anticipation,  and  after  the 
death  of  one  of  them  for  the  survivor 
for  life,  and  after  trusts  for  the  benefit 
of  the  children  of  the  marriage,  upon 
such  trusts  as  she  should  by  deed  or 
will  appoint,  and  (there  being  no  child- 
ren of  the  marriage)  had  by  deed  irre- 
vocably *  appoint<^  her  reversionary 
interest  in  favor  of  her  mother,  sub- 
sequently, and,  as  she  alleged,  under 
the  compulsion  of  her  husband  made 
another  absolute  irrevocable  appoint- 
ment of  her  reversionary  interest  in 
favor  of  her  husband  without  notic- 
ing the  previous  appointment.  The 
husband  deposited  the  appointment  in 
his  favor  to  secure  a  debt  to  himself: 

HeUd,  on  bill  filed  by  the  assignee 
of  the  debt  and  security,  that,  assum- 
ing the  second  appointment  to  be  a 
fraud  on  the  part  of  the  wife,  inasmuch 
as  it  was  not  based  upon  any  actiye 
misrepresentation  by  her,  but  dis- 
closed the  r^traint  on  anticipation, 
and  only  attempted  to  deal  with  the 
reversionary  interest,  the  assignee  of 
the  secnnty  was  not  entitled  to  im- 
pound the  income  during  her  life  to 
make  good  his  loss  by  such  fraud. 
Arnold  v.  Woodhame.  .  621 

Bee  Elxction,  503. 


MARSHALLING  ASSETS. 
See  Will.  778,  831. 


MASTER  AND  SERVANT. 

1.  A  stevedore  employed  to  ship  iron 
rails  had  a  foreman  whose  duty  it  was 
(assisted  by  laborers)  to  carry  the  rails 
from  the  quay  to  the  ship  after  the 
carman  had  brought  them  to  the  quay 
and  unloaded  them  there.  The  car- 
man not  unloading  the  rails  to  the 
foreman's  satisfaction,  the  latter  got 
into  the  cart  and  threw  out  some  of 
them  so  negligently  that  one  fell  upon 
and  injured^  the  plaintiflf,  who  was 
passing  by :  * 

Held  (per  Grove  and  Denman,  JJ., 
Brett,  J.,  dissenting),  that  there  was 
evidence  for  the  jury  that  the  foreman 
was  acting  within  the  scope  of  his 
employment,  so  as  to  render  the  steve- 
dore responsible  for  his  acts.  Burnt 
v.  Poulsom,  261 

^e  Criminal  Law,  332. 


MISTAKE. 

1.  Whore,  in  the  making  of  an  agree- 
ment between  two  parties,  there  has 
been  a  mutual  mistake  as  to  their 
rights,  occasioning  an  injury  to  one  of 
them,  the  rule  of  equity  is  in  favor  of 
interposing  to  grant  relief. 

2.  The  Court  of  Equity  will  not,  if  such 
a  ground  for  relief  is  clearly  estab- 
lished, decline  to  grant  relief  merely 
because,  on  account  of  the  circum- 
stances which  have  intervened  since 
the  agreement  was  made,  it  may  be 
difficult  to  restore  the  parties  exactly 
to  their  original  condition. 

3-  What  is  the  nature  of  a  mistake  and 
what  has  been  the  cause  of  it  will  be 
considered  in  determining  whether 
relief  ought  to  be  granted.  The  rule 
iff nararUia  juris  neminem  excumt  aj> 
plies  where  the  alleged  ignorance  is 
that  of  a  well  known  rule  of  law,  but 
not  where  it  is  that  of  a  matter  of  law 
arising  upon  the  doubtful  construction 
of  a  grant.  In  the  latter  case  it  is  not 
decisively  a  ground  for  refusing  relief. 

4.  Acquiescence  in  wliat  has  been  done 


900 


INDEX. 


will  not  be  a  bar  to  relief  where  the 
party  alleged  to  have  acquiesced  has 
acted,  or  abstained  from  acting, 
through  being  ignorant  that  he  pos- 
sessed rights  which  would  be  avail- 
able against  that  which  he  permitted 
to  be  enjoyed. 

5.  A  grant  of  '*  warren  "  may  pass  the 
soil :  it  may  pass  nothing  but  a  fran- 
chise to  be  exercised  over  the  soil. 
The  phrase  "  a  warren  of  conies  "  will 
only  pass  the  franchise. 

6.  A  right  of  entering  within  the  limits 
of  a  warren  to  kill  rabbits  may  be 
properly  described  as  a  "  tenement." 


7.  The  duchy  of  Cornwall  was  in  the 
possession  both  of  the  soil  of  a  manor, 
and  of  a  warren  of  conies  existing 
over  certain  parts  of  the  manor  In 
March,  1799,  the  duchy  granted  a 
lease  to  P,  in  which  the  subjects 
granted  were  thus  describtni :  •*  All 
that  piece  or  parcel  of  woodland  situ- 
ate in  B,  etc.,  and  all  that  close  called, 
etc.,  and  all  that  warren  of  conies, 
with  all  and  singular  the  rights, 
members,  and  appurtenances  whatlb- 
•  ever  in  B,  etc.,  aforesaid;  and  that 
lodge  of  house  thereupon  built,  etc. ; 
and  also  all  that  warren  of  conies, 
with  all  and  singular  the  rights, 
members,  and  appurtenances  whatso- 
ever in  B,  etc. ,  both  of  which  said 
warrens  of  conies  are  called  or  known 
by  the  name  of  B  warren,  and  do  ex- 
tend themselves  in  and  over  the 
wastes  or  moors  of  B,  F,  S,  and  A," 
etc.: 

Ileld^  that  these  words  did  not 
carry  the  soil,  but  only  a  right  to  the 
conies,  and  whatever  was  fairly  inci- 
dent to,  or  necessary  for,  the  preserv- 
ing and  making  profit  of  them.  2Sarl 
Beaucharnp  v.  winn.  37 


MORTGAGK 

1.  A  executed  a  legal  mortgage  of  pro- 
perty in  Yorkshire  to  B  for  £700  ;  at 
the  same  time  he  borrowed  £100  from 
C  and  signed  a  memorandum  agree- 
ing to  give  C  a  second  mortgage  on 
the  property  to  secure  that  amount. 
A  subsequently  executf^d  another 
mortgage  of  the  property  for  £500  to 
D.  The  first  and  third  mortgagees 
were  registered  at  Wakefield,  but  not 
the  second : 


Hdd,  that  the  third  mDrtgage  had 
priority  over  the  second.  Wighfit 
Trusts.  627 

See  Specific  Performance,  615. 
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NEGLIGENCE. 

1.  A  passenger  in  an  omnibus  waii  In- 
j  ured  by  a  blow  from  the  hoof  of  one  of 
the  horses,  which  had  kicked  throogii 
the  front  panel  of  the  vehicle.  There 
was  no  evidence  on  the  part  of  the 
plaintiff  that  the  horse  was  a  kicker ; 
but  it  was  proved  that  the  panel  bore 
marks  of  other  kicks,  and  that  no  pre- 
caution had  been  taken,  by  the  use  of 
a  kicking  strap  or  otherwise,  against 
the  possible  consequences  of  a  horse 
striking  out,  and  no  explanation  was 
offered  on  the  part  of  the  defendants : 
Held,  that  there  was  evidence  of 
negligence  proper  to  be  submitted  to 
a  jury.    Siinson  Y,  London,  etc.     173 

2.  In  regard  to  poisonons  plants. 

594, 603  note 
See  Bourns,  120  note. 

Master  and  Servant,  261. 
Nuisance^  182. 


NEGOTIABLE  INSTRUMENT. 
See  Bond,  108, 1X9  note. 


NEW  TRLiL. 

1 .  In  a  testamentary  salt,  the  j  ury,  being 
unable  to  agree,  were  discharged  with- 
out giving  a  verdict.    The  question 
^  in  dispute,  the  capadty  of  the  de- 
*  ceased,  was  afterwards  referred  to  a 
second  jury,  who  found  in  the  afiSrroa- 
tive  and  for  the  plaintiff.     Applica- 
tion was  made  for  a  new  trial  on  thi* 
ground  of  the  verdict  being  against 
the  weight  of  evidence,  but  it  was  re- 
fused.   Subsequently  the  plaintiff  was 
convicted  of  perjury  in  reference  to  the 
evidence  he  gave  in  this  court  in  the 
a1x)ve  suit : 
Held,  that  that  circumstance  was 
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not  in  itself  sufficient  to  justify  the 
eoort  in  allowing  a  new  trial  after  an 
application  with  that  object  had  been 
rejected.    Daviei  v.  BreckneU,     869. 


NOTICE. 

1.  How   far   purchaser    from    trustee 
chargeable  with: 

See  BOKD,  108»  110,  note. 


NUISANCE. 

1.  The  defendant  let  prenvses  to  a 
tenant  under  a  lease  by  which  the 
latter  covenanted  to  keep  them  in 
repair.  Attached  to  the  house  was  a 
coal  cellar  under  the  footway,  with 
au  aperture  covered  l^y  an  iron  plate 
which  was  at  the  time  of  the  demise 
out  of  repair  and  dangerous.  A  passer 
by  in  consequence  fell  into  the  aper- 
ture and  was  injured : 

Held,  that,  the  obligation  to  repair 
being  by  the    lease  cast  upon    the , 
tenant,  the  landlord  was  not  liable 
for  this  accident. 

2.  Held,  also,  that  the  provision  in  s.  102 
Of  the  Metropolis  Local  Management 
Act,  1856  (18  &  19  Vict.  c.  120),  makes 
no  difference  in  this  respect.  Pretty 
V.  Biekmore.  182, 185  note 

8.  The  occupier  of  a  house  in  a  street  in 
London,  had,  many  years  ago,  con- 
verted the  ground  floor  into  a  stable. 
In  1871  a  new  occupier  altered  the 
stable  so  that  the  noise  of  the  horses 
was  an  annoyance  to  the  next  door 
neighbor,  and  prevented  him  from 
letting  his  house  as  lodgings : 

Beldf  that  the  fact  of  horses  having 
been  previously  kept  in  the  stable,  but 
so  as  not  to  be  an  annoyancey  did  not 
deprive  the  neighbor  of  his  right  to 
have  the  ntiisance  restrained : 

4.  Annoyance  caused  by  the  unusual  use 
of  a  house  may  be  a  nuisance  where 

*  like  annoyance  from  the  ordinary  use 
of  it  would  not  be.    Ball  v.  Bay,  485, 

440  note 

5.  The  acts  of  several  persons  may  to- 
gether constitute  a  nuisance,  which 
the  court  will  restrain,  though  the 
damage  occasioned  by  the  acts  of  any 


one,  if  taken  alone,  would  be  inappre- 
ciable.    Thorpe  v.  BrumJUt,  664 

See  Wat,  554. 


O. 


ONUS. 


See  DivoncE,  78. 


ORDINANCES. 
See  Bt-Laws. 


P. 


PARENT  AND  CHILD. 

1.  An  ante-nuptial  agreement  that  the 
children  shall  l^e  Drought  up  in  ft 
different  religion  from  that  of  the 
father  is  not  binding  at  law  or  in 
equity;  but  such  an  agreement  will 
have  weight  with  the  court  in  con- 
sidering whether  the  father  has  aban 
doned  his  right  to  educate  his  children 
in  his  own  religion. 

2.  Where  a  father  has  not  forfeited  or 
abandoned  his  right  to  educate  his 
children  in  his  own  religion,  the  court 
cannot  refuse  to  order  a  child  to  be 
educated  in  that  religion,  merely  be- 
cause it  thinks  that  the  child  will  be 
more  happy  and  contented,  or  better 
provided  for,  if  left  with  those  who 
nave  had  the  care  of  it. 

8.  But  if  a  father  has  forfeited  or  aban- 
doned his  right  to  educate  his  children 
in  his  own  religion,  the  court  will 
consider  only  the  happiness  and  bene- 
fit of  the  child,  and  will  order  it  to 
remain  in  the  care  of  those  by  whom 
it  has  been  brought  up,  and  to  be  edu- 
cated in  their  religion ;  although  the 
child  9iay  not  have  so  far  imbibed 
the  particular  doctrines  of  that  reli- 
gion as  to  render  it  dangerous  to 
change  its  religious  training. 


902 


INDEX. 


.  The  father  of  the  infant  plaintiff  was 
R  Roman  Catholic  and  the  mother  a 
Protestant.  Before  the  marriage  they 
made  a  verbal  agreement  that  the 
lx>y8  Rhoald  be  brought  up  as  Roman 
( 'acholics  and  the  girls  as  Protestants. 
The  plaintiff  who  was  a  girl,  was  bap- 
tized in  the  Church  of  England.  At 
tlio  lime  of  her  birth  her  father  was 
absent,  ill  of  consumption,  bnt  was 
informed  bj  letter  of  the  mother's  in- 
tention as  to  the  baptism.  He  replied, 
KAying  that  a  Roman  Catholic  priest 
would  call  on  the  mother.  This  was 
not  done,  and  the  child  was  baptized 
IIS  a  Protestant.  The  father  died  in 
February,  1868,  when  the  child  was 
about  nine  months  old,  leaving  no  pro- 
perty for  tlie  support  of  liis  children. 
A  few  days  before  his  death,  he  made 
a  will  wliereby  he  directed  that  his 
children  should  be  brought  up  in  the 
Roman  Catholic  faith,  and  appointed 
his  brother,  who  was  a  Roman  Catho- 
lic, their  guardian.  After  his  death 
tlie  plaintiff  was  allowed  by  the  guard- 
ian to  remain  with  her  mother  and  her 
mother's  family,  and  to  be  brought 
up  by  them  as  a  Protestant  till  she 
w as  nearly  nine  years  old.  The  guard- 
ian then  claimed  that  the  child  should 
l>e  given  up  to  him,  and  after  long 
discussion  applied  £or  a  writ  of  habeas 
corpus  in  the  Court  of  Queen's  Bench. 
The  child  was  then  made  a  ward  of 
the  Court  of  Chancery,  being  then 
nearly  eleven  years  old,  and  the  lords 
justices,  having  seen  and  conversed 
with  her,  were  of  opinion  that  she  had 
not  imbibed  the  distinctive  principles 
of  the  Church  of  England  to  such  an 
extent  that  it  would  be  cruel  or  dan- 
gerous on  that  ground  alone  to  have 
her  educated  in  the  Roman  Catholic 
faith : 

Held,  notwithstanding  (affirming 
the  decision  of  Molina,  V.  C),  that  the 
plaintiff  ought  to  be  allowed  to  remain 
with  her  mother,  and  to  be  brought 
up  in  the  Protestant  religion.  An- 
dreici  v.  Salt  536, 553  note 


PAROL  EVIDENCE. 

Bee  Landlord  and  Tenant,  504. 
Will,  872,  615, 620  note,  841. 


PABTICEPS  CRIMINIS. 
See  Settlement,  756. 


PARTNERSHIP 

1 .  B,  a  mpmber  of  the  firm  of  W  &  B,  at 
tomeys  and  solicitors,  drew  and  en 
dorsod  for  value  to  the  plaintiff  in  the 
partnership  name,  a  bill  of  exchantre 
payable  to  the  order  of  W  &  B,  which 
the  defendant  accepted  withont  o«m- 
sideration.  The  endorsement  was  in 
respect  of  an  entirely  private  matter 
of  business  between  B  and  the  plaint- 
iff, unconnected  with  partnership  pur- 
jxwes ;  B  had  no  authority  from  W 
either  to  draw  or  endorse  the  bill.  In 
an  action  by  the  endorsee  against  the 
acceptor,  the  defendant  having  tra- 
versed the  endorsement : 

Held,  that  the  defendant  was  not  es- 
topped from  showing  that  there  had 
been  no  endorsement  in  fact  by  the 
firm.     Garland  v.  Jacomh.  289 

2.  M  lent  certaiu  sums  to  T^  a  trader, 
under  a  written  agreement  pursuant 
to  28  &  29  Vict.  c.  86,  by  which  M 
was  to  rect'.ive  in  lieu  of  interest  £40 
percent  on  the  profits  of  T's  business, 
aud  after  a  certain  period  was  to  liave 
liberty  to  determine  tlie  agreement  at 
any  time,  in  which  event  Ihe  money 
was  to  be  repaid  by  installments  secu 
red  by  bills  of  exchange.  While  this 
agre<>aient  was  in  force  M,  in  conjunc- 
tion with  H.  lent  T  other  sums  of 
money,  for  which  interest  at  £10  per 
cent  was  to  be  paid.  M  determined 
the  arr:'eement,and  T  gave  M  bills  of 
exchange  for  the  moneys  advanced  un- 
der It,  except  certain  profits  which 
were  carried  over  to  the  £10  per  cent 
account ;  but  M  and  H  went  on  ad- 
vancing to  T  other  sums  on  the  £10 
per  cent  account.  After  all  the  trade 
debts  ot  T  which  had  been  due  during 
the  peij.lency  of  the  agreement  had 
been  paid,  T  became  bankrupt.  M 
carried  in  a  proof  for  the  moneys  ad- 
vanced under  the  agreement,  and  M 
and  H  carried  in  another  for  the  bal- 
ance on  Mie  £10  per  cent  account : 

•  Held  (nfflrming  the  decision  of  the 
chief  judge),  that  M  could  not  prove 
for  the  moneys  advanced  under  the 
agreement,  though  all  other  debts  ex- 
isting during  its  continuance  had  been 
paid: 

8.  Held,  (reversing  the  decision  of  the 
chief  judge),  that  M  and  H  could 
prove  for  all  moneys  lent  at  interest 
without  any  stipulation  as  to  profits, 
whether  such  moneys  were  advanobd 
before  or  after  the  determinatioii  of 
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the  ag^reement,  and  that  altliou^h 
there  Qould  not  have  been  a  proof  for 
the  whole  of  the  balance  if  it  had  in 
part  consisted  of  profits,  yet  as  accord- 
inj3^  to  the  ordinary  mode  of  attribut- 
ing payments  in  an  account  current 
the  profits  carried  to  this  account  liad 
been  discharpfed  by  payments  made  by 
T  on  account,  the  balance  could  not 
be  treated  as  in  any  measure  arising 
from  profits,  and  the  proof  must  ^e 
for  its  whole  amount : 

4.  SemblSf  if  an  advance  were  made 
ander  the  act,  with  an  agreement  for 
a  share  of  profits,  and  further  sums 
were  advanced  without  any  such 
agreement,  with  an  intention  to  eludo 
the  act,  the  lender  won  Id  bo  a  partner. 
Matter  of  MUU,  4S6 

Seo  DutECTons,  18. 


PARTV  IN  INTEREST. 
See  Principal  and  Agent,  81,  89. 


PENALTY. 


1.  By  35  &  36  Vict.  c.  74,  s.  3,  "  every 
person  w<)0  shall  sell  as  unadulterated 
any  article  of  food  or  drink  which  is 
adulterated  ..."  shall  forfeit  a  pen- 
alty not  exceeding  20/.  By  s.  3, "  any 
person  who  shall  sell  any  article  of 
food  or  driuk,  knowing  the  same  to 
have  been  mixed  with  any  other  sub- 
stance, with  intent  fraudulently  to 
increase  its  weight  or  bulk,  and  who 
shall  not  declare  such  admixture  to 
any  purchaser  before  delivering  the 
same,  shall  be  deemed  to  have  sold 
an  adulterated  article  of  food  or  drink, 
under  this  act." 

An  information  was  laid  against  the 
respondent  for  that  he  sold  as  unadul- 
terated an  article  of  food,  to  wit, 
butter,  which  was  adulterated.  It  was 
,  proved  that  an  inspector  of  nuisances 
went  to  the  shop  of  respondent  and 
asked  for  "a  pound  of  butter  at  Id." 
and  the  shopman  handed  to  him  a 

.  pound,  the  respondent  being  present ; 
on  being  analyzed,  it  was  proved  to 
have  b^n  largely  adulterated  with 
lard,  tallow,  &c.,  or  material  of  that 
nature.    The  pdice  magistrate  was 


of  opinion  that  it  was  necessary  to 
prove  that  the  butter  when  sold  was 
represented  as  unadulterated,  and 
that  it  was  also  necessary  to  prove 
that  respondent  knew  that  the  butter 
had  been  mixed  with  some  other  sub- 
stance, with  intent  fraud ulentlv  to 
increase  its  weight  or  bulk,  and  he 
therefore  dismissed  the  information. 
On  appeal : 

HM^  that  it  was  not  necessary  that 
any  express  representation  that  the 
article  sold  was  unadulterated  should 
be  made  at  the  time  of  sale  of  a  isim- 
pie  article  like  butter;  butter  was 
asked  for,  and  something  handed  over 
as  butter,  and  that  was  selling  "  an 
unadulterated."  Secondly,  that  s.  3, 
wliatever  might  be  its  effect,  was  not 
intended  to  cut  down  b.  2 ;  it  was 
merely  adding  an  additiohal  offense. 
The  case  must  therefore  be  remitted 
to  the  magistrate  for  re-hearing. 
FUtspatrick  v.  jKeUy.  94 

1.  By  8.  3  of  22  &  23  Vict.  c.  56.  it  shall 
be  lawful  for  every  inspector  of  weights 
and  measures,  at  all  reasonable  times, 
to  inspect  all  beams,  scales,  and 
balances,  and  weights  and  measures 
in  the  possession  of  any  person  selling, 
offering,  or  exposing  for  sale  any  goods 
on  any  ground  or  in  any  public 
streets  ...  . ;  and  if  upon  such  inspec- 
tion any  such  beams,  scales,  or 
balances,  or  weights  and  measures 
shall  be  found  light  or  unj  nst,  or  other- 
wise contrary  to  the  provisions  of  this 
act  and  5  &  6  Wm.  4,  c.  63,  or  if  any 
fraud  be  willfully  committed  in  the 
using  thereof,  the  same  shall  "be  liable 
to  be  seized  and  forfeited,  and  the  per- 
son using  cr  having  the  same  subject 
to  a  penal  cy. 

The  appellant  had  in  his  possession 
a  spring  balance  which  on  inspection 
was  found  to  be  incorrect  and  unjust, 
inasmuch  as  it  gave  seventeen  ounces 
to  the  pound  weight  avoirdupois, 
being  one  ounce  against  the  seller, 
and  he  was  convicted  on  the  ground 
that  the  balance  could  have  been  used 
for  the  purpose  of  buying  as  well  as 
selling : 

Held,  that  the  above  section  was  in- 
tended to  protect  the  public  against 
persons  selling,  and  did  net  apply  to 
the  case  of  a  seller  using  a  balance 
unjust  to  himself,  and  that  therefore 
the  conviction  was  wrong.  Brookf, 
V.  SlMdgate,  1 00 

8u  C&u(iNAii  Law,  201. 
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PERJURY. 
8u  New  Tbial,  860. 


PERSONALTY. 
See  WujL,  812.  821. 


PLEADING. 
8e4  Kent,  108. 


POISONOUS  PLANTS. 
See  Landlobd  a.17d  Tenant,  594,  603. 


POWER. 

1.  Where  an  appointment  is  made  to 
take  effect  out  of  a  trust  fund  gene- 
rally, and  afterwards  an  appointment 
is  made  of  a  specific  portion  of  the 
trust  fund,  the  portion  of  the  fund 
not  specifically  appointed  must  be 
first  applied  in  satisfaction  of  the  first 
appointment ;  and  the  specifically  ap- 
pointed portion  is  only  to  be  resorted 
to  in  the  event  of  a  deficiency. 

G  having,  under  his  marriage  set- 
tlement, a  power  to  appoint  amongst 
his  children,  appointed  a  portion  of 
the  trust  fund  to  his  daughter  L  for 
life,  and  after  her  death  as  she  should 
by  will  appoint : 

Held,  that  the  power  of  appoint- 
ment by  will  conferred  on  the  daugh- 
ter was  void  for  remoteness. 

2.  G  also  appointed  another  portion  of 
the  trust  fund  upon  such  trusts  to 
take  effect  after  tne  marriage  of  his 
daughter  E  (then  unmarried)  as  she 
should  by  deed  or  will  appoint,  and 
in  the  meantime  upon  trust  for  her 
for  life,  and  after  iier  death  as  she 
should  by  will  appoint.  E  upon  her 
marriage,  purported  to  appoint  the 
fund  to  the  trustee  of  her  marriage 
settlement.  G  afterwards  executed  a 
deed  poll  by  which,  after  reciting  the 
appointments  in  favor  of  L  and  E, 
and  also  other  apxraintments,  he,  in 


exercis3  of  the  power  g^von  to  him 
by  hi^  narriage  settlement,  confirmed 
the  several  appointments  appearing 
by  the  recitals  to  have  been  pre- 
viousl;.  made,  and  directed  and  ap- 
pointe  !  that  the  trustees  of  the  settle- 
ment Fiiould  hold  the  trust  funds 
upon  tite  trusts  thereinafter  men- 
tioned :  and  he  reserved  to  himself 
a  power  to  revoke  the  direction  and 
appoint  Bcnt  thereby  made,  whicii 
power  o.'  revocation  O  afterwards  ex- 
ercised. E  also  afterwards  made  a 
second  appointment  to  the  trustees 
of  her  marriage  settlement  of  tht* 
fund: 

Held,  first,  that  the  original  appoint- 
ment in  favor  of  £  was  void  for  re- 
moteness, and  could  not  be  supported 
as  an  appointment  to  E  and  a  resettle- 
ment by  her : 

3.  Secondly :  That  the  subsequent  deed 
poll  operated  as  a  reappointment  of 
the  fund  in  favor  of  E. 

4.  Thirdly :  That  the  power  of  revoca- 
tion extended  only  to  appointments 
made  by  way  of  "direction  and  ap- 
pointment "  and  not  to  appointments 
made  by  way  of "  confirmation ;"  and, 
consequently,  that  the  fund  appointed 
in  favor  of  £  passed  to  the  trustees  of 
her  marriage  settlement  under  the 
second  appointment  executed  by  her. 
Morgan  v.  Oronott,  604 

o.  A  testator,  having  a  limited  power  to 
appoint  the  income  of  £5,000  consols 
to  his  wife  for  her  life,  and  having  no 
other  power,  by  his  will,  which  con- 
tained no  reference  to  the  power,  alter 
first  directing  payment  of  his  debts 
and  funeral  expenses,  devised  and  be- 
queathed the  residue  of  his  estate  be- 
longing to  him  at  the  time  of  his  de- 
cease, or  over  which  he  might  have 
anv  power  of  disposition  or  control, 
to  his  wife,  her  heirs,  assigns,  and  legal 
representatives  for  ever  in  full  pro- 
perty : 

Held,  that  the  power  was  well  ex- 
ercised. Matter  of  Teape's  Trusts,  eo\ 

• 

See  Married  Woicek,  621. 
Trustee,  585. 
Will,  742. 


PRACTICE. 
See  Attorney,  129. 


INDEX. 


905 


PRESUMPTION. 
8e$  Will,  865. 


PRINX'IPAL  AND  AGENT. 

1.  The  directors  of  a  railway  company 
which  had  fully  exercised  iho  borrow- 
ing powers  conferrM  npon  it  by  its 
Bp^al  act,  in  August,  1864,  advertised 
tliat  they  were  "  prepared  to  receive 
proposals  for  loans  on  mortgage  de- 
bentures/' "to  replace  loans  falling 
due.V  W.  W  (tlie  plaintiff's  testator) 
offered  a  loan  of  500/. ;  and,  his  offer 
being  accepted,  he  in  the  same  month 
sentnis  check  for  5002.  to  the  directors, 
for  which  he  requested  that  a  deben- 
ture should  be  issued  to  him.  In  pur- 
suance of  a  resolution  of  the  directors 
to  that  effect,  the  check  was  handed 
to  H,  the  contractor  for  the  works,  who 
had  been  (but  had  then  ceased  to  be) 
the  holder  of  seven  debenture  bonds 
for  5001,  each ;  and  II  was  reauested 
to  transfer  one  of  them  to  W.  W ; 
and  it  was  by  the  same  resolation  di- 
rected "  that  such  bond  be  on  the  Ist 
of  October  exchanged  for  a  new  on^." 
H  kept  the  check  (which  was  duly 
honoi^),  but  was  enable  to  transfer 
the  debenture ;  and  in  pnrsnance  of  a 
resolution  of  the  directors  of  the  5th  of 
October,  a  new  debenture  bond  for 
5002.  was  sealed  and  sent  to  the  plaint- 
iff, as  executor  of  W.  W.  The  defend- 
ant,  a  director  of  the  company,  was  a 
party  to  each  of  the  above  transactions. 
By  a  decree  of  the  Court  of  Chancery 

'  of  the  14th  of  February,  1868,  the 
above  mentioned  debenture  was  de- 
clared void,  as  being  for  a  sum  in 
excess  of  the  borrowing  powers  of  the 
company. 

Upon  a  case  stated  for  the  opinion 
of  the  court,  without  pleadings,  and 
upon  the  argument  of  which  it  was 
agreed  that  no  question  of  non-joinder 
was  to  be  raised : 

Held,  that  the  defendant  was  liable 
as  for  a  breach  of  warranty  that  the 
directors  had  power  under  the  cir- 
cumstances to  issue  a  debenture  which 
should  be  valid  and  binding  upon  the 
company  ;  and  that  the  plaintiff  was 
entitled  to  recover  as  against  him 
500/.  together  with  interest  by  way 
of  damages.    Weeks  v.  Propert,    193 

2.  The  plaintiffs,  brokers  on  the  London 
Stock  Exchange,  bought  for  the  de- 

6  Eno.  RepI  114 


fendant  (who  was  not  a  member  of 
the  Stock  Exchange)  certain  shares 
for  the  account  of  the  15th  of  July, 
1870,  and  on  that  day,  by  his  instruc- 
tions, carried  them  over  to  the  account 
of  the  29th  of  July,  and  paid  differ- 
ences amounting  to  1688/.  The  de- 
fendant and  various  others,  principals 
of  the  plaintiffs,  not  having  paid  the 
amount  due  from  them  in  respect  of 
contracts  for  the  15th  of  July,  the  ' 
plaintiffs  became  defaulters,  and  on 
the  18th,  in  conformity  with  the  ruU^s 
of  the  Stock  Exchange,  they  were 
declared  defaulters,  and  their  trans- 
actions were  closed,  and  accounts 
were  made  up  at  the  prices  current 
on  that  day.  On  the  closing  of  tho 
accounts  a  further  sum  became  due 
from  them  in  respect  of  ^differences 
upon  the  contracts  carried  over  by 
them  for  the  defendant.  In  an  action 
to  recover  this  sum  and  the  1688/ : 

Ileld  (reversing  the  decision  of  the 
court  below),  that  the  defendant  was 
not  liable  for  anything  beyond  the 
1688/.,  there  being  no  implied  promise 
by  a  principal  to  his  agent  to  indem- 
nify him  for  loss  cau^,  not  by  rea- 
son of  his  having  entered  into  the 
contracts  which  he  was  authorized  to 
enter  into  by  the  principal,  but  by 
reason  of  his  own  insolvency.  Dun- 
can  V.  HiU,  803,  809  note 

3.  The  presumption  (whether  it  be  an 
inference  of  fact  or  a  conclusion  of 
law,  that  foreign  constituents  do  not 
give  the  English  commission  mer- 
chant  any  authority  to  pledge  their 
credit  to  those  from  whom  the  com- 
mission merchant  buys  on  their  ac- 
count, applies  to  a  case  in  which  a 
foreign  firm  agrees  that  an  English 
firm  shall "  purchase  **  and  ship  goods 
"on  the  joint  account"  of  tlie  two 
firms. 

4.  H.  F.  &  Co.  were  merchants  in  Lon- 
don, and  defendant  was  a  partner  in 
the  firm  of  H.  B  &  Co.  carrying  on 
business  at  Rangoon.  Goods  were 
supplied  by  plaintiff  to  H.  F  &  Co. 
on  their  order  given  in  consequence 
of  an  arrangement  between  the  two 
firms,  as  disclosed  in  letters,  that 
H.  F  &  Co.  should  "  purchase  "  and 
send  out  goods  "on  the  joint  ac- 
count "  of  the  two  firms,  2  per  cent 
to  be  charged  on  the  invoice  by  the 
London  firm,  and  5  per  cent  by  the 
Rangoon  firm,  including  guaranty. 
Plfuntiff  had  no  knowledge  of  defend- 
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ant,  or  tliat  the  Rangoon  firm  were 
in  any  waj  Interestea  in  the  tranaac- 
tion»  until  after  the  goods  were  sup- 
plied : 

Held,  that  defendant  was  not,  as 
an  undisclosed  principal,  a  party  to 
the  contract  under  which  the  goods 
were  supplied  by  plaintiff;  for  that, 
on  the  true  construction  of  the  corre- 
spondence, the  Rangoon  firm  did  not 
give  aathority  to  the  London  firm  to 
establish  privity  of  contract  and 
pledge  their  credit  with  the  Eng- 
lish suppliers  of  the  goods.  Hutton 
V.  Bullock.  89 

5.  The  plaintifis,  a  foreign  company, 
entered  into  negotiations  through  S  & 
Co.,  London  commission  merchants, 
for  the  supply,  by  Mr.  C  the  defend- 
ant, of  certain  railway  wheels  and 
axles;  and  the  defendant,  in  conse- 
quence, had  an  interview,  on  the  29th 
of  January,  at  S  &  Ck).  s  office,  with  S, 
one  of  the  partners,  and  H,  the  man- 
aging director  of  the  plaintifiSs'  com- 
pany ;  and  the  defendant  signed  in  a 
diary  of  S  the  following  entry :  **  Mr. 
C  offers  to  supply  150  sets  of  wheels 
and  axles  (describing  them)  at  812.  per 
set,  to  be  delivered  free  on  board  at 
Hull  during  February  and  March. 
This  offer  to  remain  open  until  the  3d 
of  February."  On  the  8d  of  February 
S  &  Co.  telegraphed  and  wroto, "  We 
confirm  the  order  for  150  sets  of  wheels 
and  axles,"  repeating  the  terms  of  the 
offer.  Some  of  the  sets  were  deli  vered 
by  the  defendant,  the  invoices  being 
out  to  S  &  Co.,  and  they  paid  for  them ; 
but  the  delivery  of  most  of  the  sets 
was  after  March,  and  the  plaintiiSs 
sued  for  a  breach  of  the  contract.  At 
the  trial  it  was  obiected  that  the  con- 
tract was  with  S  a  Co.,  and  not  with 
the  plaintifib.  The  j  udge  left  it  to  the 
jury  to  say  whether  the  contract  was 
with  S  &  Co.,  or  with'  the  plaintifils. 
The  jury  found  for  the  defendant : 

Held,  that  the  direction  and  verdict 
was  right.  Elbinger,  etc,  v.  Claye.  81 

See  Custom,  230. 

DiRBCTORS,  18. 

Mastsb  and  Servant,  ^61. 


PRINaPAL  AND  SURETY. 

1.  In  1869,  A  retired  from  a  partnership 
which  had  been  carried  on  between 
A,  B,  and  C,  B  purchasing  A*8  8Ua>re 


in  the  bosiness,  and  covenanting  to 
indemnify  him  against  all  partnenhip 
debts  and  liabilities.  The  liabilities 
then  existing  included  two  bonrls 
given  to  secure  moneys  advanced  u> 
the  firm  for  partnership  purposes,  on 
which  A  and  B  had  become  jointly 
and  severally  liable  to  D. 

In  August,  1871,  6  and  C  made  au 
arrangement  with  4heir  creditura 
under  the  Bankruptcy  Act,  1869. 
Resolutions  were  passed  by  the  credi- 
tors, including  D,  who  proved  for  his 
debt,  to  accept  a  composition  of  15«. 
M.  in  the  pound,  payable  by  install- 
ments extending  over  two  years ;  and 
an  inspectorship  deed  releasing  Band 
C,  and  reserving  to  the  creditors  their 
rights  against  any  surety  or  person 
otuer  thun  B  and  C,  liable  in  respect 
of  the  debts  thereby  released,  was 
executed  by  the  creditors,  including 
D: 

^e^that  the  effect  of  the  compo- 
sition under  which  time  had  been 
given  to  B  and  C,  as  principal  debtors, 
without  the  consent  of  A,  was  to  dis- 
charge A. 

2.  Where  resolutions  formally  agreed  to 
by  creditors  under  sects.  125,  126  of 
the  Bankruptcy  Act,  1869,  contain  no 
reservation  of  any  rights  against  ct>- 
debtors  or  sureties,  the  reservation  of 
such  rights  by  a  subsequent  deed  of 
composition  is  inoperative.  WU»on 
V.  Lloyd,  612. 


PROFITS. 
See  Pabtnjcbshif,  496. 


RAILWAY  COMPANY. 

1.  If  the  directors  of  a  railway  company 
become,  for  the  purposes  of  the  com- 
pany, lessees  of  land,  with  a  privilege 
to  use  docks,  and  agree  to  pay  rent 
and  royalties  to  the  owner  of  the  docks, 
and  enter  into  other  oonditions  which, 
by  a  state  of  cireumstanoee  subse. 
quently  created,  appear  to  be  unre^ 
8r>nable  and  impolitic,  such  stipnla 
tioQs  aad  cooditioas  c»soot«  oo  that 
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account,  be  treated  as  ultra  virea  of 
the  directors. 

2.  Nor  can  a  condition  to  pay  shipping 
dues,  not  only  for  goods  actually 
brought  along  the  railway  and 
shipped  at  those  docks,  but  for  goods 
brought  along  the-  railway  to  be 
shipped  at  other  docks,  be  treated  ola 
a  covenant  in  restraint  of  trade. 

• 

d.  The  directors  of  a  railway  company, 
T,  in  order  to  obtain  the  use  of  the  B 
docks,  then  existing  and  situated  near 
the  end  of  their  line,  wherein  to  ship 
and  unship  goods  carried  along  their 
.  railway,  entered,  in  1849,  into  a  con- 
tract with  the  owners  of  these  docks 
to  pay  certain  dock  and  lockage  dues, 
and  accepted  (under  the  authority  of 
a  private  act  of  parliament)  a  lease 
for  250  years,  by  which  they  bound 
themselves  to  procure,  as  far  as  thev 
could,  all  goods  sent  along  their  rail- 
way to  or  from  ships,  to  be  shipped  or 
unshipped  at  these  docks,  and  to  pay 
certain  dues  and  royalties  in  respect 
of  all  goods,  etc. ,  sliipped  or  unshipped 
there  which  had  been  or  should  be 
conveyed  "  along  the  railway  or  any 
part  or  branch  thereof  :** 

Held,  that  this  only  applied  to  the 
railway  of  those  parts  or  branches 
of  it  which  were  in  connection  with 
some  placo  of  shipment  or  unship- 
ment. 

4  The  T  directors  by  the  same  lease 
also  covenanted  that  when  and  so 
often  as  goods,  etc.,  conveyed  aloig 
the  T  Railway,  or  any  part  or  branch 
thereof,  should  be  shipped  or  un- 
shipped in  any  dock  other  than  the 
B  dock,  the  T  directors  and  their 
successors  should  pay  to  the  B  trus- 
tees the  same  dues,  etc..  in  respect 
thereof,  as  would  have  been  payable 
on  such  goods  if  shipped  or  unshipped 
in  the  B  dock : 

Held,  that  "shipped  or  unshipped 
in  any  other  than  the  B  dock  "  did 
not  apply  to  goods  carried  along  a 
part  of  the  T  Railway  and  then  along 
any  other  railway,  and  shipped  at  any 
dock  whatever  and  wherever,  but 
only  to  docks  in  connection  with  the 
T  Railway  itself. 

6.  SemUe,  that  any  other  construction 
of  the  covenant  would  make  it  both 
unreasonable  and  tUtra  vires, 

6.  After  this  lease  of  1840  had  been 


made,  certain  private  acts  of  parlia- 
ment were  passed  which  incorporated 
another  body  of  persons  as  the  P 
Company,  and  authorized  the  con- 
struction by  the  P  Company  of  a  line 
of  railway  and  of  docks;  and  aim 
authorized  the  directors  of  the  P 
Company  to  grant,  and  the  directors 
of  the  T  Company  to  accept,  a  lease 
of  the  new  undertaking.  The  lease  was 
duly  executed  under  the  powers  of 
these  acts,  and  the  T  directors  thenc43- 
forth  used  the  new  line  and  the  new 
docks,  and  discontinued  the  use  of 
the  B  docks.  In  an  action  by  the  B 
trustees  upon  the  covenants  in  the 
.  lease  of  1849 : 

Held,  that  those  covenants  wero 
not  thereby  violated;  that  the  P 
Railway  and  docks  having  been  made 
under  acts  of  parliament  passed  sub- 
sequeAt  to  the  lease,  the  fact  of  the 
T  directors  becoming  the  lessees  or 
assignees  of  the  P  undertaking  did 
not  constitute  the  P  line  of  railway  a 
•'  part  or  a  branch  "  of  the  T  Rail- 
way ;  and  that  consequently  the  T 
directors  were  not,  by  the  use  of  the 
P  Railway  and  Docks,  liable  to  the  B 
trustees  as  for  breach  of  the  cove- 
nants in  the  lease  of  1849. 

7.  This  being  a  proceeding  in  Error  un- 
der the  Common  Law  Procedure  Act, 
no  direction  was  given  as  to  costs.  Di- 
rectors, etc.,  Taffoale,  etc.  v.  Maenabb. 

1, 17  na*^ 


RATIFICATION. 
See  PowEB,  604. 


REAL  ESTATE. 

See  MiSTASB,  37. 
Pebsonaltt. 


REALTY. 
See  Pebsonaltt. 


RECEIVER. 

1.  The  court  may  appoint  a  receiver  of 
personal  estate  pending  the  grant  of 
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probate  whicli  baa  been  delayed  on 
account  of  a  caveat  bavin^  been  en- 
tered wbere  a  anit  in  tbe  Probate 
Court  baa  not  been  actually  consti- 
tuted. 

2.  The  court  will,  aSso,  under  tbe  same 
circumstances,  appoint  a  receiver  pen- 
dente lite  of  tbe  rents  of  real  estate,  if 
neither  tbe  devisee  nor  tbe  beir-at-law 
is  in  actual  possession.  Parkin  v. 
8eddon$,  625 

8.  Tbe  existence  of  disputes  between 
different  members  of  tbe  g^overning 
body  of  a  company  wbicb  prevent  its 
affairs  beingf  carried  on  properly,  is  a 
ground  for  tbe  intervention  of  the 
court  by  injunction  and  receiver  to 

Erotect  the  property  of  the  company, 
ut  the  interference  of  the  court  will 
be  continued  only  until  a  gpveming 
body  is  duly  appointed.  FeaHiergtone 
V.  Cooke.  764 

See  Lib  Pendens,  588. 


RECEIVING  STOLEN  GOODS. 
8u  Cbimxhal  Law,  342. 

RECORD. 
See  MoBTaAGS,  627. 

RELEASE. 
See  Princifal  and  Surety,  642. 

REMAINDERMAN. 
8e$  Will,  778. 

REMOVAL. 
See  Crdonal  Law,  817. 

RENT. 

1.  Since  tbe  abolition  of  real  actions  by 
8^4.  Wm.  4,  c.  27,  s.  36,  an  actioo 


of  debt  will  lie  for  tbe  recovery  of  a 
rent-charge  in  fee. 

2.  Declaration,  that  the  plaintiff,  being 
seized  in  fee  of  certain  messuages, 
granted  them  by  indenture  to  C,  sul»- 
lect  to  the  payment  to  the  plaintiff, 
bis  heirs  and  assigns,  of  a  rent  charge, 
and  C  covenant^  to  pay  tbe  rent- 
charge  ;  that  artenrards  all  the  estatH 
of  C  vested  in  the  defendant,  who  did 
not  pay  the  rent-charge : 

Jleid,  on  demurrer,  that  the  decla- 
ration was  good  :  for  that  tbe  reason 
why  an  action  of  debt  would  not  for- 
merly lie  for  a  rent  charge  in  fee  wa^, 
that  there  was  a  higher  remedy  by 
real  action ;  but  that  higher  remedy 
having  been  abolished  by  3  &  4  Wm. 
4,  c.  27,  B.  86,  the  present  remedy  by 
action  of  debt  was  maintainable.  77i^ 
ma*  V.  Sylveiter.  108 


REPAIRS. 
iSbtf  Will,  824. 


REPEAL  OF  STATUTE. 
8u  Statutes,  86, 88  noU. 

RES  ADJUDICATA. 
iS^FoBHERSurr,  211. 


REVOCATION. 
See  Will,  862, 873,  875,  615 


8. 


SCIENTER. 
See  "Penaltt,  04, 100. 


SfiTTLEMENT. 

1.  A  Court  of  Equity  will  not.  at  the 
in^tauoeof  aaottloror  his  legal  per> 
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gonal  representative,  adversely  set 
aside  a  settlement  by  which  the  sett- 
lor confers  on  a  stranger  the  absolute 
beneficial  Interest  in  property  legally 
vested  in  trustees,  although  such  set- 
tlement may  have  been  made  .for  an 
illegal  consideration  not  appearing  on 
the  face  of  the  instmment. 

i.  A  widower,  two  days  I  efore  going 
through  the  ceremony  of  marriage 
with  his  deceased  wife's  sister  (which 
ceremony  was  known  to  both  parties 
to  be  invalid),  executed  a  deed  by 
which  it  was  recited  that  he  was  de- 
sirous of  making  a  settlement  and 
provision  for  the  lady,  and  had  trans- 
ferred certain  shares  into  the  names 
of  trustees  upon  tile  trusts  thereinafter 
declared,  being  for  the  separate  and 
inalienable  use  of  the  lady  during  her 
life,  and  after  her  death  as  she  should 
by  deed  or  will  appoint;  and  they 
afterwards  lived  together  as  man  and 
wife  until  the  widower's  death.  Ten 
years  after  such  death,  and  sometime 
after  the  lady  had  married,  the  legal 
personal  representative  of  the  settlor 
instituted  a  suit  to  set  aside  the  settle- 
ment, as  being  founded  on  a  bad  aod 
illegal  consideration : 

Held,  that  the  suit  could  not  be 
maintained.    Ayerat  v.  Jenkins,    756 

3.  Where  a  covenant  to  settle  after  ac- 
quired property  is  limited  to  funds  of 
a  specified  amount  which  sliall  at  any 
time  be  acquired,  a  condition  is  im- 
plied that  tne  amount  shall  be  made 
up  of  funds  derived  from  the  same 
source. 

4.  Where  a  party,  having  entered  into 
such  a  covenant,  becomes  entitled  in 
possession  to  property  which  would 
be  subject  to  the  settlement  if  suffi- 
cient in  amount,  and  which  has  been 
reduced  below  the  specified  amount 
by  the  exercise  of  powers  of  advance- 
ment, the  amount  received  by  antici- 
pation must  be  Included  for  the 
purpose  of  determining  whether  the 
funa  is  large  enough  to  be  brought 
into  settlement.    Hood  v.  Franklin. 

826 
See  ELEcnoN,  608. 

Marbibd  Woman,  441. 


SOVEREIGN  PRINCE. 
Bee  ADMniAi/rT,  400. 


SPECIFIC  PERFORMANCE. 

1.  The  court  will  decree  specific  per- 
formance of  an  agreement  to  execute 
a  mortgage  with  an  immediate  power 
of  sale.    Ilertnann  v.  Hodges.      615. 

3.  By  an  agreement  dated  the  26th  of 
February,  1866,  and  afterwards  con. 
firmed  by  act  of  parliament,  the  plaint- 
iff company  agreed  to  construct  a  line 
of  railway  between  certain  termini, 
and  the  defendant  company  agreed  to 
work  it,  and  during  the  continuance 
of  the  agreement  to  develop  ancl  ac- 
commodate the  local  and  through 
f-affic  thereon,  and  to  carry  over  it 
certain  traffic  particularly  specified ; 
and  it  was  agreed  that  all  differences 
under  the  agreement  should  be  de- 
termined by  a  standing  arbitrator  to 
be  named  by  the  companies  in  January 
in  each  year,  or  failing  such  nomina- 
tion by  the  board  of  trade  on  the  ap- 
plication of  either  company  in  Feb- 
ruary in  each  year ;  and  that  all  such 
clauses  of  the  acts  of  parliament  for 
the^ime  being  in  force  in  regard  to 
railways  as  should  relate  to  the  set- 
tlement of  disputes  by  arbitration 
should,  so  far  as  applicable,  and  ex- 
cept as  therein  otherwise  provided,  be 
deemed  incorporated  with  the  agree- 
ment, and  that  the  agreement  should 
continue  for  999  years  from  the  date 
thereof.  The  plaintiff  company  con- 
structed the  line,  and  the  defendant 
company  entered  into  possession 
thereof,  but  carried  a  large  proportion 
of  traffic  which  ought  to  have  passed 
over  the  plaintifis'  line  by  other  lines 
belonging  to  the  defendant  company, 
and  a  bill  was  filed  to  restrain  the  do 
fendant  company  from  so  doing : 

Held,  on  demurrer,  first,  that  inas- 
much as  no  standing  arbitrator  had 
been  appointed  in  accordance  with  the 
agreement,  the  jurisdiction  of  the 
court  was  not  ousted ;  secondly,  that 
the  case  was  one  in  which  the  court 
could  interfere  by  injunction.  Wol- 
terhampton,  etc,  v.  London,  etc, 

798, 800  noU 

See  Landlord  AND  Tenant,  846. 


STATUTES. 

1.  A  single  woman  made  application  on 
the  22d  of  May,  1873,  under  7  and  8 
Vict.  c.  101, 88.  3  and  8»  for  a  summons 
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in  bastardy  aprainst  J.  E.  The  child 
was  bom  on  the  26th  of  July.  The 
Bastardy  Laws  Amendment  Act,  1872, 
passed  on  the  10th  of  Augnst,  which 
repealed  ss.  2  and  8  of  7  and  8  Vict,  c 
101,  and  itself  applies  only  to  a  child 
born  after  the  10th  of  August.  On  the 
8d  of  September  the  summons  was 
issued  ;  on  the  11th  of  September  J  K 
appeared  to  the  summons,  and  an 
order  was  made  adjud^ng  him  to  be 
the  putative  father,  and  ordering  him 
to  pay  three  shillings  a  week  for  its 
maintenance  from  the  birth  till  it 
should  attain  the  age  of  thirteen  years. 

On  the  24th  of  April,  1873,  the 
Bastardy  Laws  Amendment  Act,  1873, 
was  passed,  and  by  s.  8,  all  orders 
made  before  the  passing  of  this  act 
upon  the  father  of  a  bastard  child  bom 
before  the  10th  of  August,  1872,  for 
any  payment  in  respect  of  such  child, 
whicli  would  have  been  valid  if  the 
act  of  1872,  had  not  passed,  shall  be 
and  shall  be  deemed  to  have  been 
valid  to  all  intents : 

Held,  that  the  above  order  must  be 
quashed,  for  that  it  was  not  made 
valid  by  s.  8,  as  it  was  for  three 
shillings  a  week,  whereas  7  and  8 
Vict,  c  101,  s.  3,  only  authorized  an 
order  for  2«.  6(i.,  and  the  order  would 
therefore  not  have  been  valid  if  the 
act  of  1872  had  not  passed.  Rpgina  v. 
Kay.  86,  88  note 

See  Penalty,  94, 100. 


STATING  PROCEEDINGS. 
See  Attorney,  120. 


STOCKHOLDERS. 

1.  H,  a  banker,  was  a  director  of  the 
defendants'  railway  company,  and  he 
and  another  director  were  the  regis- 
tered proprietors  of  certain  shares  in 
the  company,  which  were  held  by 
them  as  trustees  for  the  defendants. 
No  certificates  had  been  issued  to  them 
in  respect  of  such  shares.  The  co- 
director  died.  The  shares  were  after- 
wards changed  into  stock,  and  H  hay- 
ing converted  some  of  the  stork  to  his 
own  purposes,  was  called  upon  to 
replace  it,  and  did  so  by  purchasing 
stock  to  the  same  amount,  and  the 
defendants  issued  certificates  to  him 


representing  the  amotmt  of  the  Block. 
It  was  customary  to  issue  stock  oerti* 
ficates  to  registered  holders  of  all  con- 
solidated stock,  and  never  the  practice 
to  notice  on  the  face  of  such  certifi- 
cate that  the  registered  proprietors 
were  trustees.  In  1806,  R,  believing 
n  to  be  absolute  owner  of  the  stock . 
lent  money  to  him  upon  the  deposit 
of  the  certificates  as  security,  together 
.with  a  written  memorandum,  by 
which  H  agreed  to  execute  and  d«^ 
liver  upon  request  a  valid  mortga^re 
and  legal  transfer  of  the  stock.  No 
notice  of  this  transaction  was  given  to 
the  defendants.  R  died  leaving  his 
widow  executrix.  On  the  12th  of 
February,  1860,  the  defendants  found 
out  the*fraud  of'H,  and  on  the  ISth  of 
February,  gave  notice  to  the  executrix 
that  H  had  been  a  trustee  for  them. 
On  the  5th  of  May,  at  her  request,  H 
executed  a  transfer  of  the  stock  to  her. 
On  the  20th  of  May,  she  delivered  the 
deed  of  transfer  and  certificates  to  the 
company  requiring  them  to  register 
the  transfer  and  her  name  as  the  pro- 
prietor of  the  stock  ;  which  they  re- 
fused to  do. 

The  Court  of  Queen*s  Bench  having 
refused  a  peremptory  writ  of  manda- 
mus to  compel  the  registration  : 

Ileid  (reversing  the  judgment),  that 
the  defendants,  by  issuing  and  allow-  * 
ing  their  trustee  to  possess  certificates  . 
which  imported  that  the  holder  bad 
an  indefeasible  title  to  the  stock,  pre- 
cluded themselves  from  setting  up 
their  right  as  ce^vu^que  trust  against 
the  bona  fide  mortgagee  without  no- 
tice, who  acted  upon  tiie  certificates  in 
advancing  the  loan ;  and  the  executrix 
was  entitled  to  a  peremptory  manda- 
mus.   Queen  v.  Shropshire  Union  Co, 

147, 168  note 

2.  An  agreement  to  place  shares  in  a 
company  is  not  equivalent  to  an  agreo 
ment  to  take  shares,  and  the  person 
making  it  is  not  liable  to  be  placed  on 
the  register  as  a  member,  althoni^  he 
may  be  liable  to  an  action  for  damages 
if  he  fietils  to  perform  his  contract 

G  agreed  with  the  directors  of  a 
company  that  he  would  place  lOOO 
shares  in  consideration  of  his  bein/3r 
appointed  their  agent  at  Hamburg. 
The  directors  plac^  his  name  on  the 
register  of  shareholders  for  1000 
shares  ;  but  did  not  inform  him  of  it 
and  sent  him  no  letter  cf  allotment. 
It  was  afterwards  proposed  that  there 
should  be  a  second  issue  of  shares. 
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and  in  October,  1869,  G  wrote  a  letter 
to  the  managrer  promising:  to  keep  for 
himself  the  1000  shares  which  he  had 
undertaken  to  place,  and  to  pay  for 
tliem  out  of  his  commission  on  the 
second  issue.  The  second  issue  of 
shares  was  never  made,  by  reason  of 
the  failings  credit  of  the  company.  In 
February,  1870,  G  was  called  upon  by 
the  directors  to  pay  the  calls  on  1000 
shares,  and  in  reply  he  repudiated  ihe 
shares  on  the  grround  that  no  second 
issue  had  been  made,  but  took  no 
measures  to  have  his  name  removed 
from  the  rej^ister.  About  a  month 
afterwards  the  company  was  wound 
up : 

Held  (reversing  the  decision  of 
McUins,  V.C.),  first,  that  CT  coald  not 
be  put  on  the  list  of  contributories  in 
respect  of  his  undertaking  to  place  the 
1000  shares: 

8 .  Secondly :  That  his  subsequent  agree- 
ment to  keep  the  shares  for  himself 
was  conditional  on  the  second  issue 
of  shares  being  made,  and  that  as  the 
condition  fail^  through  no  fault  of 
his,  he  was  not  bound  to  take  the 
shares: 

4.  Thirdly :  That  he  was  guilty  of  no 
laches  in  not  applying  to  have  his 
name  removed  from  the  register  be- 
fore the  company  was  wound  up. 
Gortissen's  case,  456 

See  CoRFORATiON,  805. 
Ultra  Virks,  478. 


T. 

TENANT. 
See  Landlord  and  Tenant. 

TENANT  FOR  LIFE. 
See  Will,  778. 


TITLE. 
See  Bankrxtftct,  466. 

MiflTAXB,  87. 


TRESPASS. 
See  Former  Suit,  211. 

TRICK. 
See  Criminal  Law,  334, 335. 

TRUSTS  AND  TRUSTEES. 

1.  A  power  of  appointing  new  trustees 
pODvided  that  if  any  trustees  or 
trustee  should  die,  or  become  un- 
willing or  unable  to  act.  the  trustees 
or  trustee  for  the  time  being,  whether 
continuing  or  declining  to  act,  might 
appoint  a  new  trustee  or  trustees.  One 
of  the  three  trustees  became  of  un- 
sound mind,  but  was  not  so  found  by 
inquisition,  and  the  other  two  ap- 
pointed a  new  trustee  in  his  room : 

Heldy  that  the  power  was  well  ex- 
ercised. 

2.  A  petition  for  an  order  vesting  the 
trust  estate  in  the  continuing  trustees 
and  the  new  trustee  having  been  pre- 
sented : 

H^d,  that  service  on  the  trustee 
of  unsound  mind  was  not  necessary. 
Matter  of  Mut.  585 

8.  Funds  belonging  to  L  M  were,  on  her 
marriage  in  1884,  vested  intliree  trus- 
tees (one  of  whom  died  in  1840)  in  trust 
for  her  for  life  for  her  separate  use, 
without  power  of  anticipation,  and 
after  her  death  for  the  children  of  the 
marriage,  and  in  case  there  should  be 
none,  for  such  persons,  if  she  should 
die  in  her  husband's  lifetime,  as  she 
should  appoint.  In  1843  the  husband 
and  wife  executed  a  deed  to  secure 
the  payment  of  moneys  due  from  him, 
and  the  wife  appointed  that  in  case 
there  should  be  no  child  of  the  mar- 
riage, and  if  she  should  die  in  the 
husl)and's  lifetime,  the  trustees  of  the 
settlement  of  1834  should,  out  of  the 
trust  funds,  raise  sufficient  to  pay  the 
husband's  debt. 

Notice  was  given  of  the  deed  of 
1848  to  the  two  8ur\riving  trustees  of 
the  settlement. 

In  1848  the  wife  and  the  sole  sur- 
viving trustee  of  the  settlement,  who 
desired  to  retire,  appointed  three  new 
trustees,  and  assigned  to  them  the 
trust  funds.    One  of  those  trustees 
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died,  and  the  two  surviving  trastees 
and  the  survivor  of  them,  at  the  re- 
quest of  tho  husband  and  wife,  dealt 
with  some  of  the  trust  funds,  which 
ultimately  were  much  diminished.  A 
portion  of  the  funds  was  invested  in 
the  purchase  of  leasehold  premises, 
which  were  held  upon  the  trusts  of 
the  settlement.  The  wife  died  in 
March,  1870,  without  having  had  any 
child.  The  husband  survived.  The 
survivor  of  the  trustees  of  1848  in  May, 
1870,  received  a  notice  from  R  L  of  a 
charge  on  the  leaseholds  in  his  favor, 
dated  the  5th  of  October,  1864 ;  and 
In  October,  1870,  he  received  a  notice 
of  the  deed  of  1843: 

Held,  that  the  surviving  trustees  of 
1848  were  not  liable  to  make  good  the 
funds  which  had  been  lost ;  that  R  L 
was  not  entitled  to  priority  over  the 
trustees  of  the  deed  of  1843 ;  and  that 
the  persons  claiming  under  the  deed 
of  1843  were  entitled  to  the  funds 
which  remained  in  part  satisfaction 
of  the  moneys  due  to  them. 

4.  Assignees  of  an  equitable  interest 
should,  if  they  desire  to  be  perfectly 
secured,  obtain  a  distringoB  on  the 
funds ;  or  have  their  deed  endorsed  on 
the  original  deed ;  or  obtain  a  transfer 
of  the  funds  into  court. 

5.  SembU :  New  trustees  of  trust  funds 
in  settlement  are  not  bound  to  inquire 
of  the  old  trustees  whether  they  have 
received  notice  of  any  incumbrance  ; 
and  it  has  never  been  the  practice  of 
the  court  on  appointing  new  trustees 
of  funds  to  make  such  an  inquiry. 
Phipps  V.  Lovegroee,  656 

How  far  purciiaser  from,  chargeable 
with  notice.  168  note 

Bee  ExiscuTORS  and  Administrators, 
715. 
Will.  824. 


CJ. 


ULTRA  VIRES. 


1.  The  S  Insurance  Company,  which 
was  a  Scotch  company,  was  empow- 
ered by  its  articles  of  association  to 
sell  and  dispose  of  its  business  to  any 
other  company ;  but  the  articles  con- 


tained no  express  power  to  amalga^ 
mate  with  another  company.  By  an 
agreement  between  the  S  Company 
and  the  E  Company,  the  S  Company 
-  agreed  to  transfer  its  business  to  the 
£  Company  on  the  terms  that  the 
shareholders  in  the  S  Company  should 
receive  shares  in  the  E  Company  in 
exchange  for  their  shares  in  the  S 
Company.  The  agreement  was  ap- 
proved by  the  shareholders  of  the  S 
Company  at  a  general  meeting,  and 
a  deed  of  transfer  was  executed  by 
the  company  and  sent  to  the  K  Com- 
pany, but  before  its  execution  by  the 
E  Company  had  been  completed 
according  to  the  formalities  of  the 
Scotch  law  a  petition  was  presented 
under  Vhich  the  E  Company  was 
wound  up. 

D,  a  shareholder  and  director  of 
the  S  Company,  sent  in  his  share 
certificates  to  the  secretary  of  his 
company  to  be  exchanged,  and  certi- 
ficates of  shares  in  the  E  Company 
were  forwarded  to  him  in  exchange, 
but  he  did  not  answer  the  letter  or 
sign  the  receipt  for  the  shares  ;  and 
after  the  petition  for  winding  up  the 
E  Company  had  been  presented  he 
returned  the  certificates  and  ref  usini 
to  accept  the  shares  : 

Held  (atfirming  the  decision  of 
Wickena,  V.C.),  first  that  the  amalga- 
mation was  ultra  vires,  not  being  a 
sale  within  the  powers  of  the  S  Com- 
pany : 

2.  Secondly :  Tliat  if  he  had  been  tn- 
tra  vires,  it  was  never  completed : 

8.  Thirdly :  That  although  D  had  taken 
a  prominent  part  in  the  negotiations, 
his  sending  in  his  certificates  was 
conditional  on  the  amalgamation 
being  valid  and  finally  completed ; 
and  that,  having  entered  into  no  per- 
sonal negotiation  with  the  E  Com- 
pany, he  was  not  bound  to  be  a 
shareholder  in  that  company.  His 
name,  therefore,  was  removed  from 
the  list  of  contributories.  DougarCs 
Case.  478 

See  Corporation,  805. 

Principal  and  Agent,  103. 
Railway  Companf,  1, 17  note 


UNCONSCIONABLE  BARGAIN. 
See  Fraudulent  Contracts,  4iS. 
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USAGE. 

See  Bankrijftct,  409. 

CUSTOK. 


V. 


VENDOK  AND  VENDEE. 
See  Criminal  Law,  186. 


W. 


WAIVEE. 


Sec  Abbttration,  728. 
Laches. 


WARRANTY, 

Bee  Landlord  Ain>  Tenant,  5J4. 
Penalty,  94. 
Pbincifal  and  Agent,  103. 


WAT. 

1.  P  was  the  owner  of  an  inn,  the  yard 
of  which  was  approached  by  a  passage 
over  adjoining  property  of  M.  P  and 
M  agreed  to  alter  their  boundary, 
and  sabstitute  a  new  passage  for  the 
old  one.  M  accordingly,  in  1855,  con- 
veyed to  P  a  small  strip  of  land  reach- 
ing across  the  end  of  the  new  passage 
where  it  entered  the  yard,  and  granted 
to  P,  his  heirs  and  assigns,  *'  rights  of 
way  at  all  times  and  for  all  purposes 
along  a  passage  intended  to  run  be- 
tween the  piece  of  land  hereinbefore 
conveyed  and  a  street  called  the 
Tyrrels."  By  another  deed  P  released 
his  rights  of  way  over  the  old  passage. 
The  plaintiff  was  a  lessee  of  the  inn 
and  yard  under  P.  The  defendants 
were  tenants  of  M,  occupying  ware 
houses  on  his  property,  anc'  the  bill 
was  filed  to  prevent  the  d^iendants 
from  allowing  carts  and  wagons  to 
remain  stationary  in  the  pa  ^ge  in 
course  of  loading  and  unloi'diDg,  so 
as  to  obstruct  the  acci-ss  to  tl.  i  yard : 

6  Eno.  Rep.]  115 


Hdd  (affirming  the  dedsion  of  the 
master  of  the  rofis),  that  the  necessity 
of  the  business  of  the  defendants  did 
not  give  them  any  right  to  occupy 
the  passage  by  stationary  obstructions 
when  any  other  person  having  a  right 
of  way  required  to  pass : 

• 

3.  Heldf  further,  that  the  nght  of  wai 
was  not  a  right  in  gross,  but  was  ap 

Enrtenant  to  the  property  occupied 
,  y  the  plaintiff,  so  that  bis  lease  gava 
him  a  right  to  the  enjoyment  of  it. 
Thorpe  v.  Brumfitt,  654. 


WEIGHTS,  FALSE. 
See  Penalty,  100. 

WILL. 

1.  A  man,  moved  by  capricious,  frivo* 
lous,  mean,  or  even  bad  motives,  may 
disinherit  wholly  or  partially  hig 
children,  and  leave  his  property  to 
strangers.  He  may  take  an  unduly 
harsh  view  of  the  character  and  con- 
duct of  his  children,  but  there  is  a 
limit  beyond  which  it  will  cease  to  be 
a  question  of  harsh  unreasonable 
judgment,  and  then  the  repulsion 
which  a  parent  exhibits  to  his  child 
must  be  neld  to  proceed  from  some 
mental  defect.  If  such  repulsion, 
amounting  to  a  delusion  as  to  charac- 
ter, is  shown  to  have  existed  previous 
to  the  execution  of  his  will,  it  will  be 
for  the  party  setting  up  that  document 
to  establisn  that  it  was  inoperative 
when  the  will  was  made,  and  the  jury, 
in  determining  whether  or  not  the  d^ 
lusion  was  operative,  will  have  regard 
to  the  contents  of  the  will  and  the 
circumstances  surrounding  the  execu- 
tion of  it. 

3.  Prima  facie,  an  executor  is  justified 
in  propounding  his  testator's  will,  and 
if  the  facts  within  his  knowledge  at 
the  time  he  does  so  tend  to  show  ec- 
centricity merely  on  the  part  of  thu 
testator,  and  he  is  totally  ignorant 
at  the  time  of  the  drcumstances  and 
conduct  which  afterwards  induce  a 
jury  to  find  that  the  testator  was  in. 
sane  at  the  date  of  the  will,  he  will, 
on  the  principle  that  the  testator's 
conduct  was  the  cause  of  litigation, 
be  entitled  to  receive  his  costs  out  of 
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tlio  estate,  although  the  will  be  pro- 
nounced against.  Sovghton  v.  Knight. 

849 

8.  The  testator,  having  executed  a  will 
and  codicil,  signed  a  second  codicil,  in 
which  he  expressed  a  desire  to  cancel 
his  will,  and  that  a  document  which 
he  described  as  a  will  of  earlier  date, 
and  the  first  and  second  codicils, 
should  together  stand  as  his  last  will 
and  testament.  The  only  document 
executed  at  the  earlier  date  was  a 
settlement  on  his  marriage,  which  was 
not  of  a  testamentary  character : 

HM,  that  the  revoCAtion  of  the  will 
was  absolute,  and  not  dependent  on 
the  incorporation  of  the  settlement  in 
the  papers  admitted  to  probate.  Goods 
of  Gentry.  a03 

4.  The  will  of  the  deceased  had  been 
engrossed  by  a  law  stationer  on  fifteen 
brief  sheets  of  paper,  consecutively 
numbered.  On  the  sixteenth  sheet 
the  testator  had  written  a  codicil,  and 
on  the  eighteenth  and  last,  a  schedule 
of  property,  referred  to  in  the  will. 
On  the  death  of  the  testator,  it  was 
found  that  the  original  fourth  sheet 
had  been  removed  and  placed  loose 
in  his  desk,  and  that  the  original 
seventeenth  sheet  had  been  used  by 
th^  testator  in  substitution  of  the 
fourth.  The  several  sheets  were  tied 
together  with  tape : 

Jleld,  that  the  lefi^al  presumption 
.  that  papers  bound  together  and  con- 
stituting the  will,  as  found  at  testator's 
death,  were  so  bound  together  at  the 
time  of  execution  and  attestation  was 
not  rebutted  by  the  circumstances  of 
the  case.     Rees  v.  liecs.  365 

5.  The  deceased  executed  his  will  in  the 
presence  of  two  witnesses,  one  of 
whom  also  made  a  mark  in  attestation 
of  the  signature  of  the  deceased.  The 
second  witness  then  wrote  the  names 
of  the  deceased  and  the  witness  op- 
posite their  respective  marks  and  also 
the  word  witness,  but  he  did  not  sub- 
scribe his  own  name : 

Held,  that  he  did  not  by  any  word 
he  wrote  attest  the  signature  of  the 
deceased,  and  that  the  execution  was 
invalid.    Goods  of  J^ynon,  370 

6.  The  principle  of  dependent  relative 
revocation  applies  to  the  case  where 
a  testator  has  so  entirely  erased  the 
name  of  a  legatee  that  it  is  no  longer 
apparent,  aixl  hasHiilmtituti'd  nn«)thor 


name  for  it.  The  court  will  receive 
evidence  to  show  what  the  original 
name  was',  and  restore  it  to  the  pro- 
bate if  satisfied  that  the  testator  only 
revoked  the  first  bequest  on  the  sup- 
position that  he  had  efiectually  sub- 
stituted a  new  legatee.  Goads  of 
McCdbe.  -     372 

7.  The  testatrix,  having  her  will  in  her 
hand,  dictated  the  alterations  she  de- 
sired to  be  made  in  the  first  part  of  it 
to  a  friend,  who  wrote  them  down. 
Testatrix,  feeling  unwell,  desired  ber 
friend  to  stop  there,  and  then  tore  oflT 
and  burnt  so  much  of  her  will  as  had 
been  covered  by  the  memorandum 
written  at  her  dictation.  This  memo- 
randum, together  with  the  rest  of  the 
will,  which  contained  the  residuary 
clause  and  the  sigoatures  of  the  tes- 
tatrix and  witnesses  and  the  attesta- 
tion clause  intact,  was  placed  in  a 
desk  by  the  testatrix  and  locked  up, 
and  she  believed  when  she  did  so  that 
these  papers  constituted  a  new  will, 
and  were  not  merely  instructions  for 
such  a  will : 

Uddt  that  it  was  a  case  of  depend- 
ent relative  revocation,  a  revocation 
dependent  on  the  papers  locked  up 
constituting  a  new  will,  and  probate 
was  granted  of  the  original  will  as 
contained  in  the  portion  which  re- 
mained and  the  draft  of  the  part  whidi 
was  destroyed.    Dancer  t.  Crakb,  375 

8.  A  testatrix,  among  other  legacies, 
gave  to  the  children  of  her  late  cousin 
R  H.  £1000.  The  will  contained  a 
proviso  that  if  any  legatee  should  die 
in  the  lifetime  of  the  testatrix  leaving 
children,  such  legacy  should  not  lapse, 
but  should  be  paid  to  the  children  of 
the  deceased  legatee.  One  of  the  child- 
ren of  R  fl  was  dead  at  the  date  of  the 
will,  leaving  children : 

Held  (afiirming  the  decision  of  Ma- 
lins,  V.C).  that  the  children  of  the  de- 
ceased  child  could  not  take  under  the 
proviso  in  the  will,  inasmuch  as  the 
deceased  child  was  not  a  "  legatee" 
within  the  meaning  of  the  clause. 
JIunter  v.  Cheshire,  593 

9.  A  codicil  revoking  a  will  does  not 
necessarily  revoke  a  prior  codicil. 

10.  A  testator  mad.-  a  will  and  twocodl- 
cils,  by  none  of  which  he  gave  any- 
thing to  St.  Catharine's  College,  and 
many  years  afterwards  he  made  an- 
other codicil,  describing  it  as  a  ctKlicil 
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to  bis  last  will ;  and  thereby,  after  re- 
citings  that  by  his  said  will  he  had 
bequeathed  £1000  to  St.  Catharine's 
College,  lie  confirmed  the  said  be- 
quest, but  in  all  other  respects  he  re- 
voked his  said  will ;  and  he  gave  to 
St.  Catharine's  (College  (in  addition  to 
the  bequest  ot  £1000)  a  sum  of  £;)000. 
and  appointed  executors  of  his  said 
will  and  codicil : 

Jleld,  that  the  last  codicil  revoked 
the  will  of  the  tostator,  but  not  the 
codicils  of  prior  date  : 

11.  Ifeld,  also,  that  under  the  Inst  cfKli- 
cil  St.  Catharine's  CoUeofo  was  enti- 
tled to  a  legacy  of  £6000  in  the  whole. 

13.  A  testator  by  his  will  gave  legacies 
of  £25  each  to  the  Rev.  J.  B,  the 
Kev.  N.  L,  and  the  Rev.  J.  D.  C.  W. 
described  as  curates  of  a  particular 
church.  At  the  date  of  the  will  and 
the  deiith  of  the  testator,  the  Rev.  J. 
B.  the  Rev.  N.  L,  and  the  Rev.  W. 
C  B  were  curates  of  the  church : 
there  never  had  been  any  curate  of 
tliat  church  named  W,  but  thcu-e  was 
a  clergyman  of  that  name  whose  ini- 
tials were  J.  D.  C. : 

JltUl,  that  the  Rev.  J.  D.  C.  VV  was 
entitled  to  the  legacy,  and  that  ex- 
trinsic evidence  of  the  testator's  in- 
tention was  inadmissible. 

13.  A  gift  of  the  legacy  duty  payable 
on  a  specific  legacy  ranks  as  a  pecu- 
niary legacy,  and  in  the  case  of  a  de- 
ficiency of  assets  must  abate  along 
with  other  pecuniary  legacies.  Far* 
rer  v.  St.  CatJiari/ics  CoUege. 

615,  620  note 

14.  Testatrix  devised  "all  that  my 
share  and  interest  in  the  lands  known 
by  the  name  of  D,  situate  in  the  parish 
of  K,  now  in  the  occupation  of  E." 

The  lands  known  as  D  included  two 
small  closes  in  the  parish  of  L,  but 
only  accessible  from  the  rest  of  the 
lands,  which  were  in  the  parish  of  K ; 
also  one  close  formerly  in  the  same 
occupation  as  the  other  land,  but  at 
the  date  of  the  will  and  the  death  of 
the  testatrix  occupied  by  M.  There 
was  no  residuary  aevise : 

lldd,  that  these  three  closes  passed 
under  the  devise.  Hardwkk  v. 
ITardwick.  605 

15.  Testatrix  gave  a  legacy  of  £4000, 
*'  payable "  at  the  deci'ase  of  A  to  a 
class  of  persons,  to  be  equally  divided 


amongst  them,  share  and  share  alike, 
the  said  shares  to  be  "  vested  "  in- 
terests on  majority  or  marriage,  and 
the  incoyie  in  the  event  of  A's  death 
in  the  meantime,  to  be  paid  towards 
the  maintenance  and  education  of  such 
pt^rsons.  There  was  no  gift  over. 
Two  of  the  class  survived  A,  and  died 
under  twenty-one : 

Held,  that  by  the  word  "  vested  " 
was  meant "  vested  in  )K)Sse8slon,"  and 
that  the  shares  of  tile  deceased  minors 
passed  to  their  legal  personal  repre- 
sentatives.   JSimpson  v.  Peach,      719 


16.  A  testator  gave  all  his  property 
equally  among  his  throe  daughters 
S,  M,  and  J,  and  directed  J,  within 
twelve  months  after  attaining  twenty- 
one,  to  bring  into  hotchpot  an  estate 
(B)  to  which  she  was  separately  en 
titled.  On  her  marriage,  subsequently 
to  the  date  of  the  will,, her  estate,  at 
the  testator's  instance,  watf  settled  on 
herself  for  life,  remainder  to  her  hus- 
band for  life,  remainder  as  she  should 
appoint  among  her  children,  and  was 
subsequently,  also  by  the  testator's 
advice,  sold,  and  the  proceeds  held  on 
the  same  trusts.  In  a  suit  to  ad- 
"minister  the  testator's  estate : 

Jleldf  that  J  must  bring  into  account 
tlie  proceeds  (less  the  costs  of  sale)  of 
estate  B.  Middkton  v.  Windro99.  722 

» 

17.  A  testator  gave  a  sum  of  £5000  to 
trustees'  upon  trust  to  invest,  and  to 
apply  the  income  to  or  for  the  main- 
tenance of  a  nephew  till  he  should 
attain  his  age  of  twenty -four  years, 
and  directed  that  when  he  attained 
that  age  the  principal  sum  should  be 
paid  to  him,  and  he  made  a  gift  over 
in  case  of  the  death  of  the  nephew 
under  that  age. 

The  legatee  was  an  infant  at  the 
testator's  death,  and  died  an  infant 
some  years  afterwards.  The  trustees 
raised  the  fund,  and  applied  part  of 
the  income  to  his  maintenance  and 
education,  and  at  his  death  they  had 
in  their  hands  an  accumulation  of 
income  unapplied : 

Held,  that  the  legacy  was  vested 
at  the  testator's  death,  subject  to  be 
divested  in  the  event  which  happened 
of  the  death  of  the  legatee  under  the 
specified  age,  and  that  the  whr)le  of 
the  income  belonged  to  him  during; 
his  life,  and  his  personal  representa- 
tive was  entitled  to  the  accumula- 
tions.   Matter  of  Peek's  Tru*t.     724 
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18.  A  tentator  gave  a  fund  to  trustees 
to  paj  the  dividends  to  his  daughter 
for  life,  and  after  her  decease  to  trans- 
fer the  principal  equally  amonj^st  all 
the^  children  of  his  said  daughter, 
whether  by  her  present  putative  hus- 
band, or  by  any  other  person  whom 
she  might  marry,  who  should  attain 
twenty  one,  their  executors,  adminis- 
trators, and  assigns.  But  in  case  his 
daughter  should'  die  "leaving"  no 
issue,  then  to  the  testator's  other 
children : 

Ivong  before  the  date  of  the  will  the 
testator's  daughter  was,  with  the  tes- 
tator's knowledge,  living  with  a  gen- 
tleman to  whom  she  was  afterwards 
married,  and  she  had  one  son  by  that 
person,  who  was  born  four  years  before 
the  date  of  the  will,  and  was  known 
by  the  testator  to  be  illegitimate,  and 
acknowledged  by  him  as  his  grandson. 
The  daughter  being  sixty-seven  years 
of  age,  %nd  having  liad  no  other  child, 
and lier  husband  being  dead : 

Held,  that  the  illegitimate  son  was 
entitled  absolutely  to  the  capital,  and 
the  word  *•  leaving"  being  construed 
'•  having,**  and  he  being  now  over 
twenty-one,  the  money  was  ordered  to 
be  paid  to  the  mother  and  son,  who 
petitioned  for  payment  to  them  jointly. 
'  Matter  of  Broton's  Trust. 
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19.  A  testator  by  his  will  made  a  series 
of  specific  devises  upon  trust  for  each 
of  his  children  for  life,  with  power 
for  such  child  to  appoint  by  will  to 
his  or  her  widow  or  surviving  hus- 
band an  annuity  not  exceeding  one- 
third  of  the  income  of  the  property 
specifically  devised  to  him  or  her  for 
life ;  and  He  then  gave  liis  residuary 
real  and  personal  estate  upon  and  for 
the  trusts  and  purposes,  and  with  the 
same  or  the  like  powers,  in  favor  of 
all  his  children, share  and  shai^  alike, 
and  their  issue,  as  should  correspond 
with  those  thereinbefore  expressed 
and  declared  concerning  the  estates 
specifically  devised : 

Held,  that  each  child  had  power  to 
appoint  by  will  an  annuity  not  ex- 
ceeding one-third  of  the  total  income 
arising  from  the  specifically  devised 
estate  and  the  child's  share  of  residue. 

20.  Seeia,  if  the  power  had  been  to  ap- 
point an  annuity  of  or  not  exceeding 
a  fixed  amount. 

21  A  testator  by  his  will,  after  directing 
his  debts  to  be  paid,  gave  a  share  of 


his  residuary  estate  npon  trust  for  one 
of  hi  *  daughters  for  life,  with  re- 
maind  r  to  her  children  as  tenants  in 
comm(>  I,  with  remainders  over  in 
favor  )f  the  other  children  of  the 
t«*statoi  Subsequently  to  the  datp 
of  tiie  \^  111  the  daughter  married,  an«l 
upon  t  '  occasion  of  the  marnage  a 
settlen  :  at  was  executed  to  which  th  • 
testator  svas  a  party,  by  which,  after  n 
recital  ci'  an  agreement  by  the  tc*statur 
to  fr'ivi:  his  daughter  a  portion  «»r 
£.5000,  \  liereof  £1000  was  to  ho  paid 
to  the  I  isband  and  £4000  to  be  a  pro- 
vision {t'T  the  daught(?r,  her  husband, 
and  their  iRsne,the  testat  r  covenanted 
to  pay  £4000  to  the  trustees  in  his 
liletime,  or  within  two  years  after  hia 
dc'ath.  to  be  held  upon  trust  for  the 
benefit  of  tho  husband  and  wife  and 
their  childnrn,  and  in  case  of  there 
Ixting  no  issue  of  the  marriage  who 
should  attain  twtMity-one  as  the  tes- 
tator should  appoint,  and  in  default 
-of  appointment  for  his  next  of  kin. 
The  sum  of '.£1000  was  paid  to  th« 
husband,  who  died  leaving  his  wife 
surviving  him.  No  child  of  the 
marriage  lived  to  take  a  vested  in- 
•  lerest  under  the  settlement : 

Held,  that  the  gift  of  residne  in  fa- 
vor of  the  daughter  was  adeemed  to 
the  extent  of  the  £4000  covenanted  to 
be  paid  by  the  testator  ;  but  that  thore 
wa^  no  ademption  as  to  the  £1000 
given  to  the  husband  absolutely. 

23.  The  testator  made  a  series  of  specific 
devises  upon  trust  for  each  of  his 
children  for  life,  with  remainder  to 
the  children  of  such  tenant  for  life  as 
tenants  in  common  in  tail,  with  cross 
remainders  between  them,  and  failing 
such  issue  of  the  tenant  for  life,  in 
trust  for  the  testator's  other  children 
equally,  and  the  heirs  of  their  respect- 
ive bodies,  as  tenants  in  common,  or 
if  there  should  be  only  one  of  his  said 
children  "then  living,"  in  trust  for 
that  child,  and  the  heirs  of  his  or  her 
body ;  he  afterwards  gave  a  share  of 
his  residuary  real  and  personal  estate* 
upon  such  trusts  as  should  correspond 
with  those  declared  concerning  his 
specifically  devised  estate,  which  gift 
was  followed  by  a  provision  for  the 
event  of  any  child  dying  in  the  testa- 
tor's lifetime,  leaving  children ; 

Held,  that  the  gift  over,  on  failurf 
of  the  issue  of  a  tenant  for  life,  was  in 
favor  of  children  who,  or  whoee  issue 
were  living  at  the  time  when  the  gif^ 
over  took  effect.  Cooper  v.  Mdcdonald 
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28.  A  married  woman  who  bad  a  power 
of  appointment  over  a  fund  invested 
in  government  stock,  by  ber  will  gave 
legacies  of  specified  sums  of  the  fund : 
Held,  that  the  legacies  were  specific, 
and  carried  interest  from  her  death. 

24.  The  legacies  so  given  did  not 
exhaust  the  fund,  and  there  was  a 
residuary  gift  of  the  fund  after  paj- 
ment  thereout  of  the  testatrix's  debts, 
funeral  and  testamentary  expenses : 

Held,  that  though  the  disposition 
of  the  residue  of  the  fund  was  also 
specific,  the  words  of  the  will  threw 
the  payment  of  the  whole  of  the  pro- 
bite  duty  upon  the  residue.  Davie* 
V.  FowUr.  772 

25.  The  validity  of  a  testamentary  dis- 
position of  an  English  leasehold  is 
governed  by  the  law  of  England  and 
not  by  the  law  of  the  testator's  domi- 
cil. 

20.  Where,  therefore,  n  tehtator  domi- 
ciled in  Ireland  by  his  will  gave  an 
English  leasehold  to  trustees  upon 
trusts  for  sale  and  investment,  and 
directed  the  investments  to  be  held 
upon  such  trusts  as  were  thereby  de- 
clared concerning  his  general  per- 
sonal estate,  and  the  trusts  declared 
of  the  general  personal  estate  included 
trusts  for  accumulation  extending 
beyond  any  of  the  periods  allowed  by 
the  Thellusson  Act  (which  does  not 
apply  to  Ireland) : 

Held,  that  although  the  validity  of 
the  trusts  of  the  general  personal 
estate  Was  not  questioned,  still  the 
Thellusson  Act  applied  to  the  English 
leasehold  and  the  proceeds  of  the  sale 
thereof,  and  that  the  trust  for  accu- 
mulation of  the  investments  of  the 
proceeds  of  sale  in  excess  of  the 
periods  permitted  by  that  act  was 
invalid. 

27.  The  meaning  of  the  rule,  "  MobUia 
aequuntut  per$onam,**  discussed. 
ireke  v.  Lord  Carbery.  812 

28.  A  testamentary  gift  by  a  testatrix 
of  **  any  money  of  which  I  may  die 
possessed:" 

Held,  to  include  cash  in  the  house 
and  money  at  the  bankers,  and  any 
money  of  which,  at  the  time  of  her 
death,  she  might  have  claimed  imme- 
diate payment ;  but  not  the  appor- 
tioned part  of  an  annuity,  or  of  interest 
payable  to  her  which  had  accrued  from 


.  the  last  stated  days  of  payment  to  her 
death,  nor  a  legacy  due  to  her  which 
had  not  been  acknowledged  as  at  her 
disposal.    Byrqm  v.  Brandreth.    818 

29.  A  testator,  after  bequeathing  an  an- 
nuity and  certain  'legacies,  devised 
his  real  estate  to  trustees  upon  trust 
for  sale,  and  directed  the  proceeds  to 
be  applied,  so  far  as  they  would  ex- 
tend, in  pajrment  of  his  debts  and 
funeral  and  testamentary  expenses 
and  the  annuity  and  legacies.  He 
then  gave  his  personal  estate  to  the 
same  trustees  upon  trust  to  convert 
the  same  into  money,  and  out  of  the 
proceeds  pay  so  much  of  his  debts  and 
legacies  as  the  proceeds  of  his  real 
estate  would  not  extend  to  pay, 
and  to  stand  possessed  of  all  tliu 
residue  of  his  personal  estate  up- 
on trust  for  certain  charities ;  and  lie 
declared  that  only  such  part  or  parts 
of  his  estate  and  premises  should  ht* 
comprised  in  the  residue  thereof,  and 
be  divided,  paid,  or  transferred  to  or 
among  the  charities,  as  might  by  law 
be  given  or  bequeathed  for  charitable 
purposes.  The  testator  was  at  the 
time  of  his  death  entitled  to  real  es- 
tate and  to  pure  and  impure  personal 
estate : 

Held,  that  the  proceeds  of  the  real 
estate  and  impure  personal  estate 
must  be  applied  in  payment  of  the 
debts  and  legacies  li^fore  the  pure 
personalty  was  resorted  to.  WiiU  v. 
JBoikrne,  821 

30.  Where  the  rents  of  real  estate  de- 
vised in  strict  settlement  were  directed 
to  be  accumulated  during  the  minority 
of  any  person  who  should  become 
tenant'  for  life,  and  the  accumulated 
fund  and  interest  thereon  were  from 
time  to  time  to  be  invested  in  the  pur- 
chase of  other  lands  to  be  settled  to 
the  same  uses : 

Held,  that  no  jiart  of  such  accumu- 
lated fund  could  be  applied,  at  the 
instance  of  a  tenant  for  life,  in  neces- 
sary repairs  and  improvements  on  the 
estate.    BrunskiU  v.  Caird.  824 

81.  A  testator  gave  all  his  real  and  per- 
sonal estate  to  trustees  to  convert  into 
money,  and  out  of  the  proceeds  of  the 
conversion  to  pay  various  legacies  and 
annuities,  and  he  directed  his  trustees 
to  hold  the  residue  of  his  said  per- 
sonal estate  so  converted  into  money, 
upon  trust  to  pay  the  income  for  'the 
benefit  of  his  four  natural  children,  or 
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9acb  of  them  as  might  be  living  at 
his  decease,  until  they  shoald  attain 
twenty-one,  and  when  they  attained 
that  age  npon  trost  to  pay  or  transfer 
the  said  residue  of  'his  said  personal 
estate  unto  the  four  children  in  equal 
shares  as  tenants  in  common  : 

Meld,  first,  that  the  residuary  clause 
passed  all  the  real  estate  which  the 
testator  had  before  directed  to  be  con- 
verted, as  well  as  all  the  personalty : 

82.  Eeld,  also,  that  the  sbares  of  the 
four  children  did  not  vest  till  twenty- 
one,  and  that  the  sliare  of  one  child 
who  died  under  twenty-one  was  un- 
disposed of,  and  passed  as  to  the  realty 
to  the  heir-at-law,  and  as  to  the  per- 
sonalty to  the  next  of  kin  of  the  tes- 
tator.   8pen4S€ry.  WiUon.  830 

83.  Where  a  legatee  is  once  correctly 
described  in  a  will,  and  the  same 
name  is  mentioned  again  without  any 
description,  evidence  is  not  admissible 


to  show  that  a  diA»rent  person  wss 
intended.     WMer  v.  CofieU,       841 

See  LxoACT,  666, 858. 
Lunatic,  686. 
Nkw  Triai#,  869. 
Reckiter,  625. 
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